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DIVISIONAL  COURT. 

Ee  county  of  VICTOKIA  AND  TOWNSHIP  OF 
GARDEN. 

(RE  MUD  LAKE  BRIDGE.) 

Mnnicipdl  Corporations — Bridge  —  Maintenance  and  Repair 
by  Coufdy  —  Length  of  Bridge  —  Mode  of  Sstimaiing — 
Municipal  Ad,  sees.  605,  017  c. 

An  appeal  by  the  corporation  of  the  county  of  Victoria 
from  an  order  of  the  Judge  of  the  County  Court  of  that 
county,  dated  12th  March,  1906,  declaring  the  bridge 
in  question  a  county  bridge  to  be  maintained  and  kept  in 
repair  by  the  appellants  and  at  their  costs. 

The  order  was  made  upon  the  application  of  the  respon- 
dents, the  corporation  of  the  township  of  Carden,  and  under 
the  authorit}'  of  sec.  617a  of  the  Consolidated  Municipal 
Act,  1903,  which  enables  a  council  of  a  township  in  which 
"  a  bridge  over  300  feet  in  lengtli,  is  situate,  to  de- 
clare by  resolution  that,  owing  to  the  bridge  being 
over  that  length,  and  *^  being  used  by  the  inhabi- 
tants of  municipalities  other  than  the  township,  and 
being  situate  on  a  highway  which  is  an  important  road 
affording  means  of  communication  to  several  municipalities, 
it  is  unjust  that  the  township  should  be  liable  for  the  main- 
tenance and  repair  of  the  bridge,  and  that  it  sbould  be  main- 
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them,  there  would  be  no  loss.  If  he  could  have  entered  into 
them,  then  comes  the  question  of  what  the  loss  was."  How 
the  Master  came  to  take  the  view  that  this  was  an  adjudication 
that  plaintiff  was  entitled  to  an  account  of  profits  which 
might  have  been  made  out  of  all  the  projected  contracts,  upon 
the  assumption  that  they  could  all  have  been  obtained  and 
carried  out,  though  it  should  be  shewn  that  it  was  impossible 
to  procure  some  of  them,  for  causes  for  which  defendant  was 
not  responsible,  I  cannot  understand.  If  anything,  it  seems 
rather  to  be  an  expression  of  the  Judge's  opinion  that  dam- 
ages should  be  assessed  only  in  respect  of  contracts  which 
defendant  might  have  procured  had  he  retained  the  gravel 
pit.  But  I  think  the  correct  view  is  that  upon  this  point 
the  judgment  must  be  read  as  requiring  the  Mastei,  in  deal- 
ing with  the  question  of  damages,  to  determine  the  basis 
upon  which  they  should  be  allowed. 

As  the  Master  has  proceeded  upon  a  misconception  of  the 
judgment  and  of  the  scope  of  the  reference,  these  matters 
might,  upon  this  ground  alone,  be  referred  back  to  him  for 
adjudication.  But,  to  avoid  further  possible  complications  and 
delay,  I  deem  it  better  now  to  express  my  view  as  to  the  true 
interpretation  of  the  contract  itself,  which  counsel  for  plain- 
tiff contended  supports  the  (Master^s  finding  as  to  the  basis 
upon  which  damages  should  be  assessed. 

After  a  recital,  inter  alia,  that  defendant  '^  is  about  to 
enter  into  certain  contracts  hereinafter  referral  to,'*  this 
document  proceeds  as  follows: 

"Xow  this  agreement  witnesseth  that,  in  con^sideration 
of  the  hereinbefore  mentioned  mutual  covenants,  promises, 
and  conditions,  the  said  parties  hereto  do  hereby  mutually 
covenant,  promise,  and  agree  to  and  with  each  other  in  man- 
ner and  form  following,  that  is  to  say: — 

"  The  sail  Willox  is  to  enter  into  contracts  as  follows,  with 
the  Niagara  Construction  Limited  for  the  supply  of  from 
15,000  to  26,000  yards  of  sand;  with  M.  P.  Davis  for  the 
supply  of  about  25,000  yards;  with  A.  C.  Douglas  for  the 
supply  of  about  10,000  yards;  with  H.  C.  Symraes  for  the 
supply  of  about  10,000  yards;  with  the  Electrical  Develop- 
ment Company  Limited  for  the  supply  of  about  15.000  yards; 
all  at  a  price  not  less  than  85  cent?  a  yard  delivered  upon  their 
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respective   works,    imleBs   otherwise   a^eed   to  between  the 
parties  hereto/' 

The  agreement  then  provides  for  the  indorsement  by 
plaintiff  of  defendant's  notes  to  the  extent  of  $5,000,  in  con- 
sideration of  his  receiving  **  one-fourth  interest  in  all  or  any 
profits  arising  out  of  the  above  mentioned  contracts;"  gives 
the  plaintiff  a  lien  upon  the  gravel  pit  for  all  moneys  which 
he  may  have  to  pay  on  account  of  such  indorsements;  and 
provides  for  an  accounting  of  sucK^^p^ofits,  etc. 

After  carefully  considering  all  the  terms  of  this  agree- 
ment, I  am  of  opinion  that,  upon  its  true  interpretation,  de- 
fendant did  not  bind  himself  absolutely  and  in  any  event  to 
obtain  and  carry  out  all  the  contracts  mentioned  m  the  para- 
graphs above  quoted.  That  his  being  able  to  procure  such 
contracts  was  contingent  and  uncertain,  and  was  so  regarded 
by  the  parties  to  this  action,  is  manifest  in  the  provision  as 
to  the  minimum  price  of  "  85  cents  a  yard  delivered  upon  the 
respective  works,  unless  otherwise  agreed  to  between  the 
parties  hereto.  Clear  and  explicit  language  should  be  found 
expressing  such  an  onerous  obligation,  when  a  Court  is  asked 
to  hold  that  a  party  has  bound  himself  in  any  event  to  per- 
form that  which  he  can  only  accomplish,  if  at  all,  with  the 
concurrence  of  third  persons,  over  whom  he  has  no  control. 
Such  a  bargain  can,  of  course,  be  made.  But  I  do  not  find  in 
this  agreement  enough  to  warrant  a  conclusion  that  defen- 
dant bound  himself  to  pay  to  plaintiff  as  damages,  should  he 
be  for  any  cause  unable  to  procure  any  of  the  contemplated 
contracts,  a  gum  equivalent  to  the  profits  which  he  could  have 
realized  by  the  performance  of  such  contracts  if  obtained. 

The  cfefendanf s  agreement  was,  I  think,  to  procure  and 
carry  out  such  of  the  named  contracts  as  could  be  obtained, 
and  to  account  to  the  plaintiff  for  the  profits  to  arise  there- 
from. See  CTifford  v.  Watts,  L.  R.  5  C.  P.  577 ;  Howell  v. 
Coupland,  1  Q.  B.  D.  258. 

The  defendant  assumed  the  onus  of  proving  that  he  could 
not  obtain  certain  of  these  contracts.  Whether  he  was  bound 
to  prove  this  negative  may  be  open  to  question.  But  the 
Master.  I  think,  erred  in  rejecting  the  evidence  which  defen- 
dant tendered  to  discharge  the  burden  so  assumed. 

A  number  of  minor  matters  were  discussed  upon  the  argu- 
ment as  to  the  quantum  of  the  allowance  made  by  the  Master. 
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These  I  deem  it  better  to  leave  open  until  the  damages  have 
been  assessed  on  the  basis  above  indicated.  Should  defen- 
dant be  dissatisfied  with  the  new  assessment,  his  right  of 
appeal  should  be  open  in  respect  of  all  matters  argued  before 
me  and  not  now  dealt  with. 

The  only  other  matter  upon  which  it  seems  desirable  now 
to  express  an  opinion  is  the  question  whether  plamtifE  should 
be  demed  entitled-  to  a  one-fourth  interest  in  profits,  or  to  a 
one-third  interest  as  a  partner  in  this  business  of  defendant. 
There  being  no  evidence  that  plaintiff  elected  in  any  way  or 
at  any  time  to  '*  avail  himself  of  the  latter  option'"  (to  quote 
the  language  of  the  contract),  the  Master  was,  in  my  opinion, 
quite  right  in  holding  that  his  interest  was  one-fourth  of 
those  profits  in  which  he  should  be  held  entitled  to  share. 

The  matters  in  question  will,  therefore,  be  referred  back 
to  the  Master  at  Welland  to  assess  plaintiff's  damages  upon 
the  basis  which  I  have  indicated.  AH  costs  will  be  reserved 
to  Ije  disposed  of  by  the  Court  upon  the  ultimate  motion  for 
further  directions,  except  the  costs  of  this  appeal,  Avhich  must 
])e  borne  by  plaintiff  in  any  event. 


Cartwright,  Master.  June  11th,  1900. 

CHAMBERS. 

CROWX  BAXK  OF  CANADA  v.  BULL. 

Sinnmarif  JudiJinent — Rule  SOS — Defence — Failure  tn  ^h^w 
— Refusal  of  Leave  tn  File  Secontl  Afbdavit — C'nuUfiimal 
Leave  fn  De-fetul — Faijmeni  into  Court, 

^lotion  hv  plaintiffs  for  summary  judiimoiit  under  Rule 

F.  Amoldi.  K.C.  for  plaintiffs. 
J.  F.  Hollis.  for  defenrlant. 

The  piaster: — The  action  i>  on  an  acceptamt  of  defen- 
dant whi<  h  wa?  duo  on  ^Mi  OotoUt^r.  but  no  procee^liuir-  wero 
takon  nntil  l^tli  ^lay.     Thi-  aerej^tance  was  a  ront-wal  of  one 
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givea  on  31st  May^  1905.  The  defendant  has  fikd  an  aM- 
darit  which  proceeds  on  the  theory  that  the  action  is  brought 
on  the  first  acceptance.  He  alleges  certain  transactions  and 
agreements  which  all  occurred  before  the  renewal  was  given, 
and  there  is,  therefore,  strictly  speaking,  no  answer  to  this 
motion.  Counsel  for  defendant  stated  that  this  is  a  mistake, 
and  asked  leave  to  withdraw  this  affidavit  and  file  another. 
Defendant  has  full  knowledge  of  all  the  facts,  and,  as  a 
solicitor,  is  well  aware  of  what  would  constitute  a  sufficient 
answer  to  this  motion.  And  it  Avas  not  unreasonably  argued 
that  this  mistake,  if  mistake  it  was,  is  a  matter  tx)  raise  doubts 
as  to  there  being  any  real  defence.  Such  doubt  is  to  be 
quieted  not  by  filing  another  and  differient  affidavit,  but  by 
paying  into  Court,  on  or  before  13th  June,  $400,  upon  which 
the  motion  will  be  dismissetl  with  costs  in  the  cause.  In 
default,  judgment  with  costs. 


HoDGi.vs,  Master  ix  Ordinary.  June  2>\rd.  189S. 

master's  office. 

Re  UXIOX  fire  IXS.  CO. 

Company — Wifulinrf-np — Interest  on  Creditors'  Claims — lUght 
to,  after  Windimj-up  Proceedings  Begun. 

In  the  winding-up  payment  was  made  to  the  li(juidator'!j 
solicitors  of  a  sum  for  costs,  which,  when  deducted  from  the 
moneys  in  Court,  left  a  shortage  in  respect  to  interest  on  the 
claims  of  credit<^»rs  who  had  been  by  order  scheduled  as  against 
the  company's  deposit  with  the  Receiver-General. 

An  application  was  made  by  certain  of  these  creditor.s  to 
compel  the  liqxiidator  to  replace  so  much  of  the  amount  so 
paid  for  costs  as  woxild  provide  for  interest  on  tlie  scheduled 
claims. 

The  Master: — On  10th  November,  1888.  an  order  was 
made  for  the  payment  out  of  $1,047.49  for  cost?  to  Bain  «i' 
Co..  solicitors  for  the  liquidator,  on  an  affidavit  which, 
Among  other  matters,  stated  that  there  was  then  hi  Court  to 
thv*  credit  of  the  action- of  Clarke  v.  Union  Fin*  Insurance 
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Co.  the  sum  of  $1,249.37,  as  shewn  by  the  certificate  of  the 
accountant. 

This  sum  was  part  of  a  fund  in  Court  which  by  the 
Master's  report  made  on  26th  March,  1884,  was  specially 
appropriated  for  the  payment  of  a  dividend  of  27^  cents  on 
the  dollar  to  the  creditors  whose  names,  together  with  the 
amounts  of  their  claims,  appeared  in  the  schedule  to  the  re- 
port. The  original  fund  with  a  small  addition  was  the 
amount  of  the  deposit  made  by  the  company  with  the  Do- 
minion government  pursuant  to  the  Insurance  Acts,  which 
declared  that  on  the  insolvency  of  the  insurance  company  it 
should  be  applied  pro  rata  towards  the  discharge  of  all  claims 
of  policy-holders  in  Canada  as  set  out  in  a  schedule  of  claims 
prepared  under  the  authority  of  the  Court.  Some  of  these 
scheduled  creditors  had  been  paid  their  dividend  prior  to  this 
order  of  1888,  some  subsequent  to  the  order,  while  some  have 
neglectal  or  been  unable  to  draw  the  dividends  to  which  they 
were  entitled. 

An  application  is  now  made  to  declare  a  final  dividend, 
with  a  direction  to  the  liquidator  to  pay  into  Court  out  of 
the  moneys  collected  by  him  under  the  Winding-up  Act  the 
sum  of  $682.55,  to  make  good  the  shortage  caused  by  the  tak- 
ing of  this  sum  of  $1,047.49  from  the  specially  charged  funds 
on  government  deposit  accoimt  of  these  unpaid  creditors,  but 
practically  to  make  good  the  interest  on  those  moneys  that 
ought  to  have  been  in  Court  for  the  scheduled  creditors  who 
have  not  received'  their  dividends. 

Under  the  Winding-up  Act,  and  the  decisions  interpreting 
it,  it  has  been  held  that  creditors  whose  debts  carry  interest  are 
only  entitled  to  dividends  on  the  amount  due  for  principal 
debt  and  the  interest  thereon  computed  up  to  the  date  of  the 
winding-up  order,  unless  when  there  is  a  surplus  after  paying 
the  creditors  100  cents  on  the  dollar. 

In  the  Warrant  Finance  Co.'s  Case,  L.  R.  4  Ch.  at  p.  646, 
Sir  C.  J.  Selwyn,  L. J.,  said :  "Justice  requires  that  no  person 
should  be  prejudiced-  by  the  accidental  delay  which,  in  con- 
sequence of  the  necessary  forms  and  proceedings  of  the  Court, 
actually  takes  place  in  realizing  the  assets;  but  that  in  the 
case  of  an  insolvent  estate  all  the  money  being  realized  as 
speedily  hF>  possible  should  be  applied  equally  and  ratably 
in  the  payment  of  the  debts  as  they  existed  at  the  date  of 
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th'3  winding-up  order.  I  therefore  think  that  nothing  should 
be  allowed  for  interest  after  that  date/'  Sir  G.  M.  Giffard, 
L.J.,  concurred",  and  added  that  convenience  was  in  favour 
of  stopping  all  computations  of  interest  at  the  date  of  the 
winding-up. 

So  in  Hughes's  Claim,  L.  R  13  Eq.  at  p.  630,  Wiekens, 
V.-C,  in  commenting  on  the  rule  laid  down  by  the  Lords 
Justices,  which  he  held  to  be  absolutely  binding  on.  him, 
said :  "  The  rule  is  this,  that  the  winding-up  order  shall 
nullif}'  as  between  the  creditors  all  contracts  for  the  payment 
of  interest.  But  after  all  the  creditors  are  paid  their  prin- 
cipal debts,  it  leaves  the  claim  for  interest  to  operate  on  any 
j^urplus."  And  he  disallowed  a  claim  for  interest  on  pay- 
ments made  by  a  surety  after  the  date  of  the  winding-up 
order. 

I  need  only  refer  further  to  the  observations  of  Lord 
Chancellor  Selbome  in  Black  and  Co.'s  Ca^e,  L.  E.  8  Ch.  at 
p.  262,  where  he  says  that  the  hand  (liquidator)  which  re- 
ceives the  money  under  the  Act  necessarily  receives  them  as 
a  statutory  trustee  for  the  equal  and  ratable  payment  of  all 
the  creditors. 

In  view  of  these  decisions  of  the  English  Court  of  Appeal 
on  an  analogous  statute,  it  is  not  competent,  I  think,  for 
this  Court,  to  appropriate  any  part  of  the  funds  recovered  by 
iU  process  and  under  its  jurisdiction  to  pay  interest  a.sked 
for  on  behalf  of  a  few  of  the  creditors  of  this  company  by 
the  certificates  of  the  accountant — practically  to  make  the 
large  body  of  creditors  contribute  of  their  money  sufficient  to 
pay  to  the  few  creditors  named  in  the  certificate  a  certain  sum 
for  interest  on  their  respective  dividends. 

The  funds  at  the  credit  of  "  Clarke  v.  Union  Fire  Insur- 
ance Company  general  assets  account"  may  be  transferred 
to  the  creditors'  government  deposit  account,  anrl  the  total 
amount  of  the  combined  fnnd-s  with  accruefl  Court  interest  will 
then  be  about  sufficient  to  pay  these  creditors  in  full  without 
interest. 
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HoDCiixs.  Master  in  Ordinary.  April  12th,  1898. 

master's  office. 

Re  farmers^  LOAN  AND  SAVINGS  CO. 

Ex  Parte  TOOGOOD. 

Coifipcmy — Windituj'Up — Application  for  Leave  to  Add  Com" 
pany  as  a  Parly  to  an  Action  against  Directors  for  Mis- 
feasance  in  Office. 

An  application  by  a  sharuliolder  in  this  company,  under 
s?ec.  16  of  the  Dominion  Winding-up  Act,  for  leave  to  add 
th.j  company  as  a  party  to  an  action  on  behalf  of  herself  and 
other  shareholders  for  indemnity  and  damages  against  the 
directors,  truste<'s.  managing  agent<,  and  auditors  of  the 
company,  for  is.<uing  false  reports  and  statements  to  the 
phiintiff  and  the  other  shareholders,  the  public,  and  the  gov- 
ernment, concerning  the  concerns  and  aflfairs  of  the  said 
company,  and  for  improperly  paying  dividends  out  of  the 
capital  of  the  company,  when  in  insolvent  circumstances,  and 
for  malfeasance,  neglect  of  duty,  breach  of  trust,  and  mal- 
administration in  their  offices,  and  misapplication  of  funds, 
wliereln'  the  com[)any  became  insolvent  and  the  shares  of  the 
shareholders  became  worthless,  and  for  an  account,  etc. 

The  Ma«>ter: — Section  KJ  is  practically  a  statutor}-  in- 
junction prohibiting  actions  against  a  company  in  liquida- 
tion. 

The  action  is  one  to  which  the  creditors  cannot  be  made 
parties;  and  to  any  moneys  recovered  therein  for  the  breaches 
of  trust  charged  the  creditors  have  no  claim. 

In  Bank  of  Toronto  v.  Cobourg,  Peterborougli,  and  ^lar- 
mora  R.  W.  Co.  (affirmed  on  appeal.  10  0.  R.  376),  1  held 
that  the  creditors  of  a  company  liad  no  fiduciary  right  against 
its  directors  for  certain  breaches  of  trust.  Such  right  is  now 
extended  to  creditors  by  the  Winding-up  Act.  and  can  only  be 
enforced  under  ^ec.  Srj  of  the  Act. 

In  the  jurisdiction  conferred  upon  this  Court  for  the 
winding-up  of  insolvent  companies,  some  ^i>ecial  features  may 
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be  noted:     (1)  The  Court  initiating  the  winding-up  proceed- 
ings becomes  a  Dominion  Court  ad'  hoc,  whose  order  is  en- 
forceable in  each  provincial  Court  on  the  production  of  an 
ofiice  copy  of  such  order  to  the  proper  officer  of  the  Court  re- 
ijuired  to  enforce  the  same  (sec.  85).     See  Re  Dominion  Cold 
Storage  Co.  (Lowry's  Case),  34  C.  L.  J.  164.     And  can  re- 
strain actions  in  the  Courts  of  the  other  provinces  Avhich  may 
affect'  the  a^«ets  of  the  company.     See  Baxter  v.   Central 
Bank,  20  0.  K.  214,  and  In  re  International  Pulp  Co.,  3  Ch. 
D.  594.     (2)   In  winding  up  the  financial  affairs  of  an  in- 
solvent company,  it  has,  in  addition  to  it^s  ordinary  powers,  a 
more  comprehensive  jurisdiction  than  the  ordinary  Courts, 
particularly  in  respect  of  the  liabilities  of  shareholders  on 
their  shares  and  loans  (sees.  42-55),  the  claims  of  creditors, 
and  the  assessment  of  damages   (sees.   56-67),  preferential 
liens  (sees.  30,  56,  and  66),  fraudulent  preferences   (sees. 
^^-T3),  the  rights  of  set-off   (sees.   57  and  63),  discover>- 
(j^jcs.  81,  S2),  compromises  (sees.  33  and  61),  sale  of  assets 
(sees.  30  and  31),  dividends  to  creditors  (sees.  65-67),  tlie 
anjustment  of  the  rights  of  shareholders  inter  se  (sec.  51), 
and  also  the  liability  of  past  and  present  directors,  manager?, 
rmivers,  employees,  or  officers,  und(»r  the  following  sec.  83  :^ 
"^Hen,  in  the  course  of  the  winding-up  of  a  company  under 
ttiij^  Act,  it  appears  that  any  past  or  prest»nt  director,  manager, 
liquidator,  receiver,  employee,  or  officer  of  such  company,  has 
n^'^applied  or  retained  in  his  own  hands,  or  become  liable 
^>r  accountable  for,  any  moneys  of  the  company,  or  betm  guilty 
«f  any  misfea^sance  or  breach  of  trust  in  relation  to  the  com- 
pany, the  Court  may,  on  the  application  of  any  liquidator,  or 
of  any  creditor  or  contributor  of  the  company,  notwithstand- 
^^o  that  the  offence  is  one  for  which  the  offender  is  crimin- 
ally liable,  examine  into  the  conduct  of  such  director,  man- 
^^^r,  liquidator,  receiver,  officer,  or  employee,  and  compel 
"ini  to  repay  any  moneys  so  misapplied  or  retained,  or  for 
^"icli  he  has  become  liable  or  accountable,   together  with 
interest,  at  such  rate  as  the  Court  thinks  just,  or  to  contri- 
l>"te  snch  sums  of  money  to  the  asset**  of  the  company  by  way 
of  compensation  in  respect  of  such  misapplication,  retention, 
misfeasance,  or  breach  of  trust,  as  the  Court  thinks  fit.^' 

These  references  indicate  that  the  Court  is  constituted  a 
fornm  domesticura  for  all  matters  affecting  the  financial  af- 
fairs of  the  insolvent  company ;  and  tbi<  is^  borne  out  by  the 
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following  observations  of  Sir  6.  M.  Giffard,  L.J.,  in  Strin- 
ger's Case,  L.  R.  4  Ch.  493:  "I  think  these  clauses  (sec. 
165,  amended  by  53  &  54  Vict.  ch.  63,  sec.  10,  to  include 
^promoters')  were  introduced  in  order  that  by  means  of 
proceedings  under  the  Act,  without  any  double  process  or 
double  set  of  proceedings,  complete  justice  might  be  done 
between  the  parties,  and  a  complete  winding-up  effected ;  and 
I  think  the  instances  are  rare  in  which  the  jurisdiction  ought 
not  to  be  exercised.  Xo  doubt  there  are  some  cases  (as 
where  you  have  parties  some  of  which  are  not  ameaable  to  tJie 
jurisidiction  of  winding-up,  and  it  is  not  right  and  just  to 
have  piece-meal  litigation),  when  it  is  proper  that  a  bill  should 
be  filed.  There  may  l)e  also  some  very  rare  instances  where 
it  may  be  necessary  to  have  the  facts  stated  upon  the  record; 
but  wherever  upon  notice  of  motion,  and  upon  allidavit,  and 
upon  due  examination  of  witnesses,  you  can  properly  arrive 
at  a  conclusion,  I  can  see  no  reason  whatever  why  a  bill 
should  be  flled.  It  only  adds  to  the  expense ;  for  upon  notice 
of  motion  and  affidavits  and  examination  of  witnesses,  com* 
plete  justice  can  be  done,  the  evidence  can  he  taken  under 
the  winding-up  just  in  as  many  ways  as  it  can  be  taken  upon 
bill  filed;  and,  what  is  more  important,  there  are  the  same 
means  of  hearing  in  the  Court  below,  and  the  same  means  of 
appeal  to  this  Court  and  to  the  House  of  Tjords.  Therefore 
I  see  no  reason  why  any  narrow  construction  should  be  put 
upon  the  Act,  and  I  think  it  would  be  to  the  disadvantage  of 
the  public  that  a  narrow  construction  should  be  put  upon  it." 

In  Bance's  Case,  L.  R.  6  Ch.  at  p.  114.  the  Lords  Justices 
held  that  in  the  above  the  law  had  been  laid  down  clearly, 
distinctly,  and,  in  their  judgment,  decisively.  In  Cardiff  Coal 
and  Coke  Co.  v.  Norton,  L.  R.  2  Ch.  405,  it  was  held  that 
when  a  company  is  being  wound  up  under  the  Companies 
Act,  the  proper  mode  of  recovering  its  assets  is  by  a  proceed- 
ing under  the  winding-up,  and  not  by  an  action.  And  in  Re 
Kingston  (Cotton  Mill  Co.,  [1896]  2  Ch.  279,  it  was  held 
that  where  an  officer  of  a  company  committed  a  breach  of 
his  duty  for  which  he  could  be  made  responsible  in  an  ac- 
tion, he  should  be  proceeded  against  under  the  Act,  and  not 
in  an  action. 

And  the  present  blaster  of  the  Rolls  (Lindley)  in  his 
work  on  Joint  Stock  Companies,  says  that  if  the  claim  sought 
to  be  enforeetl  in  an  action  is  ca])ahle  of  being  s<»tisfactorily 
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dispoeed  of  in  the  winding-up  proceedings^  such  action  will 
be  stayed  (p.  674) .  For  liquidation  proceedings  are  analo- 
gous to  administration  proceedings:  Be  Life  Association^ 
10  L.  T.  N.  S.  833,  34  L.  J.  Ch.  64. 

In  prosecutions  for  offences  the  Crown  does  not  allow  the 
private  prosecutor  to  assume  its  responsibility  in  such  pro- 
eecutions.  Nor  should  this  Court  except  for  cause  allow  a 
private  prosecutor  to  relieve  its  oflScer  who  has  given  security 
as  liquidator,  of  his  statutory  responsibility  under  the  sec- 
tion referred  to,  and  intrust  the  collection  of  a  portion  of 
the  trust  funds  to  a  private  litigant. 

If  it  would  be  proper  to  relax  the  statutory  injunction  in 
favour  of  this  shareholder,  on  what  grounds  could  it  be  re- 
fused to  each  of  the  several  himdred  shareholders  of  this 
insolvent  company?  For  each  of  them  may  claim  a  similar 
right  and  may  prosecute  his  action  as  he  thinks  proper,  until 
a  plaintiff  in  one  of  these  class  actions,  on  behalf  of  share- 
holders, obtains  a  judgment.  See  Hand-ford  v.  Storie,  2  S. 
&  S.  196. 

Lord  Bomilly,  M.R.,  has  graphically  pictured  the  spectre 
of  a  legal  Briareus  hurling  (not  rocks,  but)  200  or  300  law 
suits  on  a  liquidator  to  the  damage  of  the  assets  of  the  estate : 
see  20  L.  T.  X.  S.  840.  And  he  might  have  added  as  a 
l^end  Lord  Coke's  maxim,  "  The  law  will  sooner  tolerate  a 
private  loss  than  a  public  evil.*' 

In  the  Central  Bank  case  (Ex  p.  Henderson),  after  the 
claims  of  creditors  had  been  practically  paid  in  full,  I  al- 
lowed,— the  liquidator  not  opposing, — more  as  a  matter  of 
caution,  than  as  a  right,  a  shareholder  to  join  the  bank  as  a 
formal  part}^  to  an  action,  intimating  however  that  actions 
against  directors  for  personal  wrongs  did  not  require  the 
leave  of  the  Court.  For  it  is  a  doctrine  of  equity  that  no  one 
ought  to  be  a  party  to  an  action  merely  as  a  witness  for  dis- 
cover}-, who  has  no  other  apparent  interest  in  it.  See  Cal- 
vert on  Parties,  pp.  90-91 ;  Be  New  Zealand  Banking  Cor- 
poration, 21  L.  T.  N.  S.  481,  39  L.  J.  Ch.  128;  and  Hall  v. 
Old  Talargoch  Mining  Co.,  3  Ch.  D.  749. 

As  the  liquidator  has  intimated  his  intention  of  proceed- 
ing against  the  directors  and  officers  under  see.  83,  and  as  the 
general  practice  of  the  English  Court  under  a  similar  Act  i^ 
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as  stated  by  the  present  Master  of  the  EoUs,  1  see  no  ground 
for  relaxing  the  statutory  injunction,  and  allowing  this  share- 
holder to  bring  an  action  against  the  directors  and  oflBcers 
for  misfeasance  and  breach  of  trust — claims  which  are  cap- 
able of  being  more  satisfactorily  disposed  of  by  the  Court 
here;  and  therefore  so  much  of  her  present  application  must 
be  refused.  And  as  to  any  action  she  may  bring  for  a  per- 
sonal wrong,  no  leave  is  necessary,  for  the  assets  of  this  in- 
solvent company  would  not  be  benefited  or  aifected  by  the 
financial  results  of  such  litigation. 
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weekly  court. 

Be  JANSEN. 

Life  Insuratice  —  Change  in  Beneficiary  —  **  Instrument 
in  Writing" — Incomplete  WiU — Operati'On  of — Insurance 
Act. 

Motion  by  Mary  S.  Jansen,  widow  of  W.  Jansen,  deceased, 
for  payment  out  of  Court  of  the  amount  paid  in  by  a  benefit 
society,  being  the  fruits  of  a  policy  or  certificate  upon  the  life 
of  the  deceased,  of  which  she  was  the  beneficiary.  The  mo- 
tion was  opposed  by  the  5  children  of  deceased,  who  claimed 
under  an  alleged  will  varying  the  designation  of  beneficiary 
and  apportioning  the  amount  among  wife  and  children. 

W.  B.  Laidlaw,  for  the  widow. 

A.  G.  F.  Lawrence,  for  the  5  children  of  deceased. 

Falconbridge,  C. J. : — The  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  issued  a  beneficiary  certificate  to 
the  deceased  in  1879,  for  $2,000,  to  be  paid  at  his  death  to 
his  wife.  Jansen  died  on  27th  June,  1905,  leaving  him  sur- 
viving his  widow  and  5  children.  On  16th  June  he  had 
executed  a  document  with  the  intention  of  making  a  last  will 
and  testament,  but  the  persons  who  subscribed  their  names 
as  witnesses  were  not  both  present  at  the  same  time,  nor  did* 
they  subscribe  their  names  as  witnesses  in  the  presence  of 
each  other;  so  that  the  document  cannot  be  proved  as  a  will. 

The  question  for  determination  is  whether  this  document, 
which  was  intended  to  operate  as  a  will,  and  which  is  wholly 
VOL.  vni.  o.w.B.  NO.  2—2 
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invalid  as  such,  can  be  treated  as  an  "  instrument  in  writing '' 
under  the  Insurance  Act,  E.  S.  0.  1897  ch.  203,  sec.  160, 
sub-sec.  1. 

The  point  is,  I  think,  a  new  one.  ...  I  was  not  re- 
ferred to  any  authority  expressly  in  point. 

In  Kreh  v.  Moses,  22  0.  B.  307,  the  person  who  would 
have  benefited  by  the  writing  was  not  one  of  the  class  known 
as  "  preferred  beneficiaries :''  sec.  159.  But  I  ihink  the  prin- 
ciple is  the  same.  The  deceased'  did  not  intend  to  execute 
an  instrument  in  writing  to  transfer  the  benefits  of  the  policy 
inter  vivos.  His  intention  was  to  make  a  will,  and  he  failed 
to  make  a  valid  one.  I  am  therefore  of  opinion  that  the 
paper  in  question  is  not  an  instrument  in  writing  which  is 
effectual  to  vary  the  benefit  of  the  certificate.  To  hold  other- 
wise would,  I  think,  be  to  defeat  the  statute  prescribing  how 
a  will  shall  be  executed. 

The  widow  is,  therefore,  entitled  to  the  fund  in  question. 
I  think  it  is  a  case  for  directing  costs  to  ail  parties  to  be  paid 
out  of  the  fund. 

I  refer  also  to  Be  Hughes,  36  W.  B.  821,  and  to  Long's 
Appeal,  86  Pa.  St.  B.  196,  204. 


Anglin,  J.  June  12rH,  1906. 

TRIAL. 

CBONKHITE  v.  IMPEBIAL  BANK  OF  CANADA. 

Landlord  and  Tenant — Vault  Door  Placed  on  Demised  Prem- 
ises by  Tenant  —  Annexation  to  Freehold — Fixture — Re- 
moval after  Expiry  of  Term — Waste — Damages, 

Action  by  the  owner  of  a  building  in  the  city  of  Niagara 
Falls  for  damages  for  alleged  waste  committed  by  the  defen- 
dants, tenants  of  a  portion  of  the  building,  by  removing  the 
door  of  a  vault  used  by  them  for  banking  purposes  in  the 
leased  premises. 

F.  W.  Griffiths,  Niagara  Falls,  for  plaintiff. 

A.  Fraser,  Niagara  Falls,  for  defendants. 
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Anglin,  J.: — In    1896    plaintiffs    predecessor  in  title, 
Alice  Howard,  leased  to  defendants  the  western  store  in  the 
building    known   as  "Howard^s    Block."    The  lessor  con- 
structed in  the  interior  of  the  leased  premises  a  vault  of  brick 
and  masonry.    The  lessees  provided  a  metal  lining  for  this 
Tault,  which  was  secured  by  bars  sunk  into  the  masonry  of 
the  vault.    At  the  doorway  of  the  vault  to  this  metal  lining, 
upright  pivots  or  staples  of  metal  were  aflixed,  upon  which 
it  was  intended  to  hang  or  suspend  the  vaidt  door.    This  door, 
with  an  expensive  combination  lock,  the  whole  costing  $500, 
was  procured  by  the  lessees,  and  hung  upon  the  pivots  oi; 
staples  prepared  for  it.    When  open,  its  own  weight  and  the 
support  of  the  staples  on  which  it  hung,  kept  it  in  position. 
When  closed  and  locked,  it  was  held  in  place  not  only  by  the 
staples  but  also  by  the  bolts,  which  the  action  of  the  lock 
drove  into  recesses  in  the  masonry,  or  the  metal  casing  pre- 
pared to  receive  them. 

In  1890  defendants  leased  the  comer  or  eastern  shop  of 
the  block  from  Alice  Howard  for  a  term  of  10  years  from 
1st  April,  1890.  The  landlady  constructed  a  new  brick  vault 
in  this  shop,  and  the  tenants  supplied  the  metal  lining  for  it. 
The  vault  door  was  removed  from  the  vault  in  the  western 
shop,  and  hung  upon  the  new  vault  in  the  comer  shop,  in 
the  same  manner  as  it  had  formerly  been  hung  upon  that  in 
the  western  shop. 

The  lease  of  1890  contains  no  reference  to  fixtures  except 
in  the  covenant  to  leave  the  premises  in  good  repair,  etc. 
There  is  no  evidence  of  any  express  agreement  at  any  time 
between  the  lessor  and  the  lessees  about  the  ownership  of  the 
m\i  door;  no  evidence  that  anything  whatever  was  said  about 
it  by  one  or  the  other  of  them.  But  there  certainly  was  some 
understanding  that  the  lessees  should  furnish  this  door. 

On  10th  November,  1899,  the  bank  took  a  new  lease  of  the 
corner  premises  for  a  further  term  of  6  years  from  1st  April, 
1900,  ftom  James  Dickenson,  a  grantee  from  Alice  Howard. 
This  lease  contains  the  usual  covenant  by  the  lessee  to  leave 
^e  premises  in  good  repair,  etc.,  and  a  proviso  "  that  the 
lessee  may  remove  its  fixtures,^*  but  makes  no  reference,  by 
recital  or  otherwise,  to  the  preceding  lease  of  1890,  except 
in  the  description  of  the  premises  as  "  now  occupied  by  the 
said  lessee  as  a  banf 

On  10th  November,  1904,  a  further  lease  was  taken  by 
the  bank,  for  a  term  of  18  months,  to  be  computed  from  1st 
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April,  1906,  which  contains  covenants  and  provisoes  similar 
to  those  in  the  lease  of  1900,  and  the  following  special  clause : 
"It  is  further  expressly  agreed  between  the  parties  hereto 
that,  in  consideration  of  the  granting  of  this  lease,  the  ex- 
tension of  the  lease  heretofore  entered  into  between  the  said 
parties,  dated  the  10th  day  of  November,  1899,  is  hereby 
surrendered." 

What  were  the  rights  and  relative  positions  of  the  parties 
between  10th  November,  1904,  and  1st  April,  1905,  is  not 
now  material;  but  it  may  be  noted  that  the  lease  of  1899  is 
here  spoken  of  as  "an  extension  of  lease." 

James  Dickenson,  after  executing  the  lease  of  November, 
1904,  conveyed  to  the  plaintiff,  subject  to  the  tenancy  of  the 
Imperial  Bank. 

The  lessees  were  still  in  actual  possession  of  the  premises 
when,  in  February,  1906,  they  took  off  the  vault  door  in 
question  and  removed  it  to  another  building  owned  by  them- 
selves. A  demand  by  the  plaintiff  for  its  return  was  refused. 
Ihe  present  action  ensued. 

The  parties  agree  that,  if  plaintiff  is  entitled  to  recover, 
the  damages  shall  be  assessed  at  $500 ;  and  that,  as  an  alter- 
native to  paying  that  sum,  defendants  may  restore  the  door 
in  question  to  plaintiff.  Plaintiff  abandons  all  claim  to  any 
other  relief  in  this  action. 

It  was  argued  by  Mr.  Fraser,  for  defendants,  that  the 
provisoes  in  the  leases  of  1899  and  1904,  which  expressly 
reserve  to  the  lessees  the  right  to  remove  fixtures  placed  by 
them  upon  the  premises,  include  this  fixture,  if  it  be  such. 
In  that  view  I  cannot  agree.  These  provisoes  are,  in  my 
opmion,  restricted  in  their  operation  to  fixtures  placed  upon 
the  premises  by  the  lessees  subsequent  to  the  respective  dates 
of  these  demises  and  to  other  fixtures,  if  any,  then  upon  the 
premises  which  the  parties  might  agree  should  be  deemed 
lessees'  fixtures. 

Neither  can  I  treat  the  leases  of  1899  and  1904,  as  con- 
tended for  by  Mr.  Fraser,  as  mere  extensions  of  or  excres- 
cences upon  the  original  lease  of  1890.  Even  if  the  special 
clause  in  the  lease  of  1904  above  quoted  would  support  that 
contention  as  to  the  lease  of  1899,  it  is  wholly  destructive  of 
Mr.  Fraser's  argument  when  applied  to  the  lease  of  1904, 
under  which  defendants  were  in  possession  at  the  time  of  the 
commission  of  the  alleged  waste. 
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The  question  to  be  determined,  therefore,  is  whether  the 
Jeasees,  in  possession  under  the  lease  made  in  1904,  had  the 
right  to  remove  the  vault  door  which  they  had,  as  tenants 
under  an  earlier  lease,  supplied  and  placed  upon  the  premises. 
I  shall  assume  that,  if  still  in  possession  under  the  original 
lease  of  1890,  they  would  have  the  right  to  remove  the  door, 
though  a  fixture.  The  right  of  a  tenant  as  against  his  land- 
lord to  remove  his  trade  fixtures  during  the  term,  though 
affixed  to  the  freehold  more  firmly  than  was  this  d'oor,  is  well 
established.  I  refer  only  to  some  of  the  more  recent  deci- 
sions: Mears  v.  Callander,  [1901]  2  Ch.  388,  citing,  with 
full  approval,  Penton  v.  Robart,  2  East  88 ;  In  re  Hulse,  74 
L.- J.  Ch.  246;  Argles  v.  McMath,  26  0.  B.  224,  18  A.  B.  44. 

This  vault  door  was  brought  upon  the  premises  to  meet 
the  business  requirements  of  the  bank.  It  was  hung  upon 
the  pivots  that  it  might  serve  the  purpose  for  which  it  was 
designed.  Its  removal  entails  no  injury  whatever  to  the 
freehold.  It  can,  when  removed,  be  used  elsewhere  just  as 
it  was  used  upon  the  premises  of  plaintiff.  The  circum- 
stances do  not  indicate  that  the  bank  intended  that  this  door 
should  become  permanently  a  part  of  the  freehold.  It  would 
seem  not  unreasonable  that,  if  a  fixture  at  all,  it  should  be 
deemed  a  tenant's  trade  fixture  and  as  such  removable.  Such  I 
assume  it  to  have  been. 

But  the  authorities  are  uniform  that  tenant's  fixtures  are 
removable  only  during  the  term  or  some  further  period  of 
possession  by  the  tenant,  during  which  he  holds  the  premises 
under  a  right  still  to  consider  himself  a  tenant,  or  during 
what  has  been  caUed  an  excrescence  upon  or  an  enlargement 
of  the  term. 

Either  in  1899  or  in  1904,  probably  in  both  years,  there 
was  a  surrender  by  the  lessees  of  the  terms  then  respectively 
about  to  end.  During  the  original  term  the  door  in  ques- 
tion, if  a  fixture,  was  part  of  the  freehold,  subject,  I  assume, 
to  the  tenants'  right  of  removal :  Scarth  v.  Ontario  Power 
and  Flat  Co.,  24  0.  B.  446,  451.  That  right  of  removal 
ceased  with  the  surrender — ^whether  by  express  agreement  or 
by  operation  of  law— of  the  term  in  respect  of  which  it  ex- 
isted. Under  a  new  lease  taken  by  a  teiaant,  in  the  absenoa 
of  special  agreement  to  the  contrary,  things  remaining  af- 
filed to  the  freehold,  though  theretofore  his  removable  fix- 
tures, are  demised  to  him  as  part  of  the  premises  owned  by 
the  landlord :   Sharp  v.  Milligan,  23  Beav.  419 ;  Pronguey  v. 
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Gurney,  36  U.  C.  R.  63,  57,  37  U.  C.  R.  347,  366.  If  then, 
as  betwean  tlie  landlord  and  the  tenants,  this  vault  door,  upon 
its  being  placed  in  position,  became  a  fixture,  though  remov- 
able by  the  tenants  during  the  term,  it  has  become  the  pro- 
perty of  the  landlord,  and  its  removal  in  February  last  by 
the  tenants  was  unlawful. 

But  did  the  vault  door  ever  become  a  fixture  at  all  ?  As 
between  the  lessor  and  defendants  there  are  some  circum- 
stances which  seem  to  indicate  an  intention  that  it  should 
remain  a  chattel  and  should  not  become  a  fixture.  Are  they 
sufl&cient  to  warrant  a  finding  that  there  was  a  tacit  under- 
standing or  implied  agreement  to  that  effect? 

The  fact  that  the  landlord,  though  building  the  masonry 
of  the  vault  at  his  own  expense,  was  not  required  by  the 
lessees  to  provide  the  metal  lining  and  vault  door  is  in  itself 
significant.  When  it  is  remembered  that  this  special  and 
expensive  door  with  combination  lock,  requisite  for  the  busi- 
ness of  a  bank,  would  probably  be  unnecessary  for  the  busi- 
ness of  other  future  tenants  of  the  premises  and  to  some 
tenants  might  be  a  distinct  drawback,  that  while  of  great 
value  to  the  bank  it  might  very  slightly  enhance  the  value  of 
the  freehold  if  retained  after  the  premises  had  ceased  to  be 
used  as  a  banking  house,  there  would  at  first  blush  seem  to 
be  strong  reasons  for  the  belief  that  the  parties  intended  that 
it  should  remain  a  chattel.  But  there  is  no  evidence  that 
the  landlord  may  not  have  contemplated  leasing  these  prem- 
ises in  the  future  to  other  tenatits  to  whom  a  vault  equipped 
with  such  a  door  would  be  an  inducement,  if  not  a  necessity. 
Again,  there  is  no  evidence  of  the  rental  value  of  the  prem- 
ises, and  it  is  impossible  to  say  that  the  rent  of  defendants 
was  not  materially  reduced  because  of  the  prospective  acquisi- 
tion by  the  landlord  of  this  valuable  vault  door.  Though 
rather  indicative  of  an  intention  that  the  door  should  re- 
main a  chattel,  the  circumstances  are  not  inconsistent  with 
an  intention  that  the  door  should  become  a  fixture,  remov- 
able it  may  be,  but  nevertheless  a  fixture,  and  do  not,  in  my 
opinion,  suffice  to  sustain  an  inference  that,  between  Alice 
Howard  and  the  Imperial  Bank,  there  was  an  agreement  or 
understanding  that  this  door  should  retain  the  character  of 
a  chattel.  Neither  is  there  evidence  of  any  custom  that 
such  doors,  when  placed  by  banks  on  rented  premises,  are 
deemed  chattels  as  between  them  and  their  landlords.  Such 
a  custom,  if   its   existence  were   satisfactorily   shewn,  and 
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knowledge  of  it  by  the  parties  proven,  might  have  justified 
an  inference  that  the  lease  in  question  was  made  subject  to  it: 
Trappes  v.  Harter,  2  C.  &  M.  153.  I  find  no  solid  ground 
upon  which  to  rest  any  implied  agreement  between  the  parties 
as  to  the  character  of  the  door  in  question.    ... 

[Beference  to  Eeynolds  v.  Ashby  &  Son,  [1904]  A.  C.  466, 
473.] 

The  rule   laid   down   by   Blackburn,   J.,  in  Holland  v. 
Hodgson,  L.  B.  7  C.  P.  328,  at  p.  335,  has  been  so  often 
affirmed  by  the  highest  authority  that  it  admits  of  no  ques- 
tion.   It  is  stated  in  these  terms :    "  Perhaps  the  true  rule 
is,  that  articles  not  otherwise  attached  to  the  land  than  by 
their  own  weight  are  not  to  be  considered  as  part  of  the  land, 
xmless  the  circumstances  are  such  as  to  shew  that  they  were 
intended  to  be  part  of  the  land,  the  onus  of  shewing  that 
they  were  so  intended  lying  on  those  who  assert  that  they 
have  ceased  to  be  chattels;  and  that,  on  the  contrary,  an 
article  which  is  aflSxed  to  the  land,  even  slightly,  is  to  be  con- 
sidered part  of  the  land,  unless  the  circumstances  are  such 
as  to  shew  that  it  was  intended  all  along  to  continue  a  chattel, 
the  onus  lying  on  those  who  contend  that  it  is  a  chattel. 
This  last  proposition  seems  to  be  in  effect  the  basis  of  the 
judgment  of  the  Court  of  Common  Pleas  delivered  by  Maule, 
J.,  in  Wilde    v.  Waters,  16  C.  B.  637.     This,  however,  only 
removes  the  difficulty  one  step,  for  it  still  remains  a  ques- 
tion in  each  case  whether  the  circumstances  are  sufiBcient  to 
wtisfy  the  onus.*' 

Where  there  is  some  annexation,  the  mode  and  degree  as 
^^11  as  the  object  of  such  annexation,  the  ease  or  diflBculty  in 
detaching  the  article  without  injury  to  itself  or  to  the  free- 
hold, and  whether  the  purpose  be  to  use  the  thing  as  *'  acces- 
sory to  a  matter  of  a  personal  nature  '*  or  to  use  it  "  to  im- 
prove the  inheritance,'*  must  largely  determine  the  effect  to 
•*  given  to  such  annexation,  from  which,  in  the  absence  of 
evidence  of  agreement,  the  intention  of  the  annexation  must 
•je  deduced.    .    .    . 

[Reference  to  Stack  v.  Eaton,  4  0.  L.  B.  335,  338,  1  0. 
W.  B.  511;  Hobson  v.  Gorringe,  [1897]  1  Ch.  182,  193.] 

1  have  carefully  read  and  considered  Lancaster  v.  Eve,  6 
C.  B.  N.  S.  717;  Wood  v.  Hewett,  8  Q.  B.  913;  Mant  v. 
Collins,  5  Q.  B.  916;  Ex  p.  Ashbury,  L.  R.  4  Ch.  630;  Chid- 
%  V.  Churchwardens  of  West  Ham,  32  L.  J.  486 ;  Usr 
combe  Falls  Gold  Mining  Co.  v.  Bishop,  35  S.  C.  R.  539; 
and  many  other  cases  in  which  articles  annexed  to  the  free- 
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hold  were  held  to  have  remained  chattels.     None  of  them  is 
decisive  of  the  present  case. 

This  vault  door  is  affixed,  slightly  it  may  be,  to  the  land. 
It  is  not  attached  merely  by  its  own  weight  Therefore,  the 
onus  of  shewing  it  to  be  a  chattel  and  not  a  fixture  rests  upon 
the  defendants.  While  the  mode  and  degree  of  the  annexa- 
tion, because  it  is  so  slight  and  because  the  door  can  be  re- 
moved without  injury  to  itself  or  to  the  freehold,  may  not 
be  inconsistent  with  its  retaining  the  character  of  a  chattel, 
can  it  be  said  that  the  object  of  the  annexation  was  aught 
other  than  to  render  the  vault  (admittedly  part  of  the  free- 
hold) serviceable  to  d'efendants  as  tenants  of  the  shop  for  the 
purpose  for  which  it  was  intended?     .     .     . 

[Beference  to  Wake  v.  Hall,  8  App.  Cas.  195,  204.] 

Here  the  mode  and  degree  of  annexation  are  at  best  in- 
conclusive; the  object  of  the  annexation,  on  the  other  hand, 
"  patent  to  all  to  see,'*  was  the  improvement  of  the  inherit- 
ance—  the  completion  of  the  vault — at  all  events  during 
the  tenancy  of  defendants.  This,  I  think,  sufficed  to  make 
of  the  vault  door  a  fixture,  removable  it  may  be  as  a  tenant's 
•fixture,  but,  while  affixed  to  the  freehold,  part  and  parcel 
thereof,  subject  to  any  such  right  of  removal. 

Defendants  have  failed  to  discharge  the  onus  of  shewing 
that  this  door,  annexed  to  and  apparently  part  of  the  free- 
hold, retained  its  chattel  character.  They  did  not  preserve 
any  right  of  removal  which  may  originally  have  been  In- 
cidental to  it  as  a  tenant's  fixture.  The  title  of  plaintifE  is, 
therefore,  upon  the  admitted  facts,  established,  and  he  must 
have  judgment  in  the  terms  agreed  upon,  and  as  well  for  the 
costs  of  this  action. 


June  12th,  1906. 
divisional  court. 

YOKES  HAEDWABE  CO.  v.  GRAND  TRUNK  E.  W.  CO. 

Mechunics'  Liens — Time  for  Registering  Lien — Compktion  of 
Worh — Contract — Work  to  be  Done  to  Satisfaction  of  Archi' 
tects — Worh  Done  after  Registration  of  Lien — Form  of 
Judgment — Money  in  Court — Reference — Costs. 

Appeal  by  defendant  \\Tiitham  from  judgment  of  Mu- 
LCCK,  C.J.,  7  0.  W.  R.  537. 
R.  McKay,  for  appellant. 
J.  W.  St.  John,  for  plaintiffs. 
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The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Anglin, 
J.).  afiSnned  the  judgment,  with  a  variation  agreed  to  by 
counsel,  to  the  effect  that  the  declaration  of  plaintiffs'  lien 
in  the  formal  judgment  be  struck  out,  and  that  the  amount 
which  shall  be  foimd  by  the  Master  to  be  due  to  plaintiffs  be 
paid  out  of  the  money  in  Court.  No  costs  of  the  trial  or 
of  this  appeal.  Further  directions  and  other  costs  reserved 
to  be  disposed  of  by  a  Judge  in  Chambers  after  the  Master's 
report. 


Anglin,  J.  June  13th,  1906. 

trial. 

ELLIS  V.  NOBWICH  BROOM  AND  BRUSH  CO. 

Companif — Sale  of  Assets  hy  Directors  to  Managing  Director 
— Action  to  Set  aside — Direction  to  Hold  Meeting  of  Share* 
holders  to  Ratify  or  Disapprove  Sale. 

Action  to  set  aside  as  ultra  vires  and  improper  a  sale  by 
the  directors  of  the  defendant  company  of  all  the  assets  to  the 
defendant  Dougherty,  managing  director  of  the  company. 

R.  N.  Ball,  Woodstock,  for  plaintiff. 

J.  G,  Wallace,  Woodstock,  for  defendant. 

Anglin,  J. : — Had  this  sale  been  to  a  stranger,  I  do  not 
think  the  right  of  the  directors  to  make  it  could  be  suc- 
cegsfully  challenged:  Wilson  v.  Miers,  10  C.  B.  N.  S.  348; 
Whiting  V.  Hovey,  14  S.  C.  R.  615,  13  A.  R.  7.  But,  as  a 
sale  by  the  trustees  to  one  of  themselves,  its  validity  is  cer- 
tamly  open  to  question.  Upon  the  evidence  it  is  impossible 
to  find  that  this  sale  was  ever  sanctioned  by  the  shareholders. 
Yet  it  is  reasonably  clear  that,  if  it  should  now  be  set  aside, 
the  shareholders  would  themselves  immediately  take  steps  to 
'effect  a  similar  sale  to  defendant  Dougherty.  Of  their  power 
to  make  such  a  sale  there  can  be  no  question.  It  therefore 
seems  proper  before  disposing  of  this  action  to  direct  that  a 
meeting  of  the  shareholders  may  be  called  for  the  considera- 
tion of  the  sale  to  Doughert}'^  effected  by  the  directors,  and 
that  they  be  asked  to  ratify  it  or  express  their  disapproval 
of  it:    Bainbridge  v.   Smith,  41   Ch.  D.  462;   Pender  v. 
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Lushington,  6  Ch.  D.  70,  79-80.  Should  they  ratify  it,  it  is 
obvious  that  a  judgment  for  plaintiff  in  this  action  would  be 
of  no  avail.  Should  they  disapprove,  such  a  judgment  may 
be  necessary  to  preserve  substantial  rights.  A  special  meet- 
ing of  the  shareholders  may  accordingly  be  called  by  the 
directors  for  27th  June,  1906.  Due  notice  shoidd  be  given 
of  the  time,  place,  and  purpose  of  this  meeting  to  all  persons 
who  are  now  or  who  were  shareholders  on  the  1st  and  3rd 
February,  1906.  The  president  of  the  company  may  report 
fully  to  the  registrar  upon  affidavit  the  results  of  such  meet^ 
ing.     This  action  will  then  be  disposed  of. 


June  13th,  1906. 

divisional  court. 

CHAMBERS  v.  JAFFEAY. 

Discovery  —  Libel  —  Examination  of  Defendant  —  Answers 
Tending  to  Criminate — Privilege  —  Evidence  Act  —  Rule 
JfS9. 

-St 

Appeal  by  defendant  B.  M.  Jaflfray  from  order  of  Mu- 
LOCK,  C.J.,  7  0.  W.  R.  371,  requiring  the  appellant  to  at- 
tend, at  his  own  expense,  and  answer  certain  questions  wliich 
had  been  put  to  him  on  his  examination  for  discovery,  and 
which  he  had  refused  to  answer,  on  the  ground  that  his 
answers  to  them  would  tend  to  criminate  him,  and  all  other 
lawful  questions  which  might  be  put  to  him  on  such  ex- 
amination, and  that  in  default  of  his  doing  so  a  writ  or  writs 
of  attachment  should  be  issued  against  him. 

The  appeal  was  heard  by  Meredith,  C.J,,  Britton, 
J.,  Magee,  J. 

B.  McKay,  for  appellant. 

J.  B.  Clarke,  K.C.,  for  plaintiff. 

Meredith,  C.J. :— The  action  is  for  libel,  and  the  prin- 
cipal question  raised  upon  the  appeal  is  as  to  the  application 
of  the  provisions  of  sec.  5  of  the  Ontario  Evidence  Act,  as 
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enacted  by  sec.  21  of  the  Statute  Law  Amendment  Act,  1904, 
to  examinations  for  discovery. 

But  for  the  provisions  of  Con.  Eule  439,  as  enacted  by 
Con.  Rule  1250,  I  should  have  doubted  whether  sec.  6  is  ap- 
plicable to  examinations  for  discovery. 

Con.  Rule  439  is  as  follows:  ** 439.  A  party  to  an  action 
or  issue,  whether  plaintiff  or  defendant,  may,  without  order, 
be  orally  examined  before  the  trial  touching  the  matters  in 
question,  by  any  party  adverse  in  interest,  and  may  be  com- 
pelled to  attend  and  testify  in  the  same  manner,  upon  the 
Bame  terms,  and  subject  to  the  same  rules  of  examination  of 
a  witness  except  as  hereinafter  provided.^*  It  is  quite  clear 
that  upon  the  trial  of  the  action  sec.  6  would  be  applicable, 
and  the  appellant  would  not  be  excused  from  answering. 

This  Rule,  in  my  opinion,  therefore,  puts  a  party  on  his 
examination  for  discovery,  as  far  as  the  question  under 
discussion  is  concerned,  in  the  same  position  as  he  would  be 
^  if  he  were  being  examined  as  a  witness  at  the  trial,  and  he 
is  therefore  not  excused'  from  answering  any  question  that 
|a  properly  put  to  him,  upon  the  ground  that  the  answer  to 
it  may  tend  to  criminate  him,  and  if  he  objects  to  answer  on 
fiat  ground  his  answer  is  within  the  protection  of  sec.  5. 
This  is  securc*d  to  hira  by  the  words  of  the  Rule  "  testify  in 
the  same  manner,  upon  the  same  terms,  and  subject  to  the 
same  rules  of  examinations  of  a  witness.** 

A  minor  question  raised  by  the  appeal  was  dealt  with 
^  the  argument. 

The  order  will,  therefore,  be  varied,  as  to  the  minor  ques- 
tfofl,  by  providing  that  the  appellant  is  not  to  be  required  to 
answer  as  to  the  person  or  persons  under  whose  instructions 
ths  alleged  libel  was  written,  except  such  as  are  parties  to  the 
action;  and  with  this  variation  the  order  will  be  aflSrmed 
and  the  costs  of  the  appeal  will  be  costs  in  the  cause  to 
plaintiff. 

BRrrroN,  J.,  and  Magee,  J.,  gave  written  reasons  for  the 
same  conclusion,  both  referring  to  Regina  v.  Fox,  18  P.  R. 
343,  as  governing  this  case. 
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June  14th,  1906. 
divisional  ooubt. 

LIFE  PUBLISHING  CO.  v.  ROSE  PUBLISHING  CO. 

Copyright — Infringement — Drawings  in  Serial  PMimtion — 
British  Registration — First  Pvblication — Imperial  Copy^ 
right  Acts — Employment  of  Author  by  Pvhlislier — Foreign 
Author  Resident  outside  of  British  Dominions — Tith  to 
Copyright — Assignment — Contract — Publication  by  Author 
under  License — Infringement  by  Copying — Delivery  up  of 
Infringing  Copies, 

Appeal  by  defendants  from  judgment  of  Teetzel,  J.,  7 
0.  W.  B.  337. 

J.  H.  Denton,  for  defendants. 

H.  Cassels,  K.C.,  and  B.  S.  Cassels,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. : — ^I  am  of  opinion  that  the  judgment  of 
my  brother  Teetzel  is  right  and  should  be  affirmed. 

That  the  effect  of  the  arrangements  between  the  plain- 
tiffs, Messrs.  Mitchell  and  Miller,  and  Mr.  Gibson,  was  to 
vest  in  plaintiffs  the  property,  or,  as  it  is  sometimes  called, 
the  common  law  right  to  copyright,  in  the  drawings  which 
were  produced  by  Mr.  Gibson  for  plaintiffs,  does  not,  in  my 
opinion,  admit  of  any  doubt.  Apart  from  the  right  of  plain- 
tiffs arising  from  the  employment  and  payment  by  them  of 
Mr.  Gilbson  for  his  services  in  the  preparation  of  the  draw- 
ings, the  agreements  expressly  provide  that  plaintiffs  shall 
have  the  right  to  copyright  them  "  in  such  name  or  names  " 
as  they  may  see  fit:  see  agreement  of  16th  November,  1899. 

It  is  also  clear,  I  think,  that  this  common  law  right  was, 
by  the  agreements  between  plaintiffs  and  James  Henderson, 
validly  transferred  by  plaintiffs  to  Henderson  for  the  pur- 
pose of  the  reproduction  by  him  of  the  drawings  and  letter 
press  as  they  were  to  appear  in  plaintiffs'  publication  "  Life,*' 
in  Henderson's  periodical  called  "The  Comic  Pictorial 
Sheet,"  the  publication  in  both  periodicals  appearing  simul- 
taneously, the  former  in  New  York  and  the  latter  in  London, 
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and  by  the  agreement  of  16th  November,  1899,  Mr.  Qibson 
lecognized  and  confirmed  this  right  of  Henderson  imder  his 
agreement  with  plaintiffs. 

The  drawings  which  are  alleged  to  have  been  pirated  by 
defendants  were  prepared  by  Gibson  under  the  provisions  of 
these  agreements,  and  were  first  published  in  America  by 
plaintiffs  in  their  periodical  "Life,"  and  appeared  simul- 
taneously in  England  and  America,  if  not  a  few  hours  earlier 
in  Henderson^s  periodical  "  The  Comic  Pictorial  Sheet/' 
which  was  the  first  publication  of  them  in  the  British  domin- 
ions. 

Henderson  was,  in  my  opinion,  an  assign  of  the  author 
of  these  drawings  within  the  meaning  of  sec.  3  of  the  Copy- 
right Act  4  &  5  Vict.  ch.  45  (1842),  and  "  The  Comic  Pic- 
torial Sheet "  was  a  book  within  the  meaning  of  that  section 
l,we  sec.  2),  and  it  follows  that  under  the  provisions  of  sec. 
3  he  became  entitled  to  statutory  copyright  in  the  drawings 
as  part  of  his  book:  Maple  v.  Junior  Army  and  Navy  Stores, 
21  Ch.  D.  369;  Comyns  v.  Hyde,  72  L.  T.  250. 

It  was  contended  by  Mr.  Denton  that  statutory  copyright 
in  drawings  was  regulated  by  25  &  26  Vict.  ch.  68  (1862), 
and  not  by  the  Act  of  1842 ;  but  Maple  v.  Junior  Army  and 
Xayy  Stores  shews  that,  while  they  may  be  so  as  regards 
drawings  simpliciter,  when  drawings  form  part  of  a  book 
they  come  within  the  provisions  of  the  Act  of  1842. 

It  was  also  argued  by  Mr.  Denton  that,  even  if  that  be  the 
case,  drawings  are  protected  only  as  forming  part  of  a  book, 
^d  that,  if  not  entitled  to  copyright  as  drawings  simpliciter, 
any  one  may  reproduce  them,  and  that  defendants,  having 
^pied  from  a  set  of  Mr.  Gibson's  drawings  published  in  the 
British  dominions,  had'  not  infringed  plaintiffs'  copyright. 

Bradbury  v.  Hotten,  L.  R.  8  Ex.  1,  is,  however,  a  clear 
anthority  against  the  proposition  .  .  .  for,  as  in  that 
^^  the  caricatures  in  "  Punch ''  which  the  defendants  had 
published  for  the  same  purpose  as  they  were  originally 
published,  namely,  to  excite  the  amusement  of  his  readers, 
so  in  this  case  the  purpose  of  the  publication  in  "  The  Comic 
Kctorial  Sheet ''  and  that  by  the  defendants  were  the  same. 

Mr.  Denton  likened  the  case  to  that  of  an  engraving  from 
a  picture,  the  engraving  being  protected  by  cop3nright,  and 
aipied  that,  as  in  such  a  case  it  is  no  infringement  of  the 
engraver's  copyright  to  make  another  engraving  from  iho. 
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same  picture^  so  in  this  case  it  was  not  an  infringement  to 
make  a  copy  from  the  original  drawing  or  from  a  copy  of  it 
published  by  the  artist  himself.  The  cases  are,  however,  en- 
tirely different.  In  the  case  of  the  engraving  there  is  no 
copyright  in' anything  but  the  engraving,  while  in  such  a 
case  as  this  the  drawings  form  part  of  a  book,  every  p€irt  of 
which  is  protected  by  cop3rright,  and  by  sec.  15  of  the  Act 
of  1842  the  printing  of  any  book,  which  includes,  according 
to  the  definition  of  a  book  given  in  sec.  2,  every  part  of  it, 
and  therefore  illustrations  in  it,  is  an  infringement  of  the 
copyright  in  the  book :  Gate  v.  Devon  and  Exeter,  etc.,  Co.,- 
40  Ch.  D.  500,  505-6;  Copinger  on  Copyright,  4th  ed.,  pp. 
193-4. 

Objection  was  taken  to  plaintiffs*  title  to  the  copyright, 
which  they  claim  to  have  acquired  by  re-assignment  from 
Henderson.  It  was  said  that  an  assignment  from  Henderson 
to  James  Henderson  &  Sons,  who  are  the  immediate  assignors 
of  plaintiffs,  waa  not  shewn  to  have  been  made.  To  this  ob- 
jection there  are  two  answers,  first,  that  there  is  nothing  to 
impeach  the  prima  facie  right  shewn  by  the  certificate  of  the 
registering  oflBcer  appointed  by  the  Stationers  Company,  put 
in  at  the  trial,  and  the  other  that  if,  as  was  practically  con- 
ceded to  be  the  fact,  Henderson  was  a  member  of  the  firm  of 
James  Henderson  &  Sons,  the  assignment  of  the  firm  oper- 
ated to  pass  his  right  in  the  copyright. 

I  entirely  agree  in  the  view  of  my  brother  Teetzel  that  the 
objection  that  Gibson  was  an  alien  is  not  entitled  to  prevail, 
and  have  nothing  to  add  to  what  he  has  said  as  supporting 
that  view,  except  to  point  out  that  since  his  judgment  was 
given  there  has  been  added  to  the  mass  of  opinion  supporting 
it  the  opinion  of  a  distinguished  l^al  author  and  commentator 
(Sir  Frederick  Pollock.)  See  preface  to  vol.  80  of  the  Re- 
vised Beports. 

An  objection  was  taken  to  the  form  of  the  judgment  which 
has  been  entered,  the  contention  of  defendants  being  that, 
inasmuch  as  they  had  made  the  copies  in  respect  of  which 
the  action  is  brought  before  plaintiffs  were  registered  as  pro- 
prietors of  the  copyright,  the  judgment  should  not  have 
required  the  delivery  up  of  the  infringing  copies. 

The  objection  is  not  taken  in  the  notice  of  appeal,  but,  if 
open,  is  not,  in  my  opinion,  well  taken.     Section  23  of  the 
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Act  of  1842  entitles  plaintiffs  to  that  relief :  Isaacs  v.  Fidde^ 
man,  49  L.  J.  Ch.  412;  Boosey  v.  Wright  (No.  2),  21  L.  T. 
265. 

Appeal  dismissed  with  costs. 


Garrow,  J.A.  June  14th,  1906. 

C.A. — CHAMBERS. 

LONDON    AND    WESTEEN    TEUSTS    CO.    v.    LAKE 
ERIE    AND  DETROIT  RIVER  R.  W.  CO. 

Appeal  to  Supreme  Court  of  Canada — Eoctension  of  Time  for 
ffiving  Notice  of  Appeal --^  Intention  to  Appeal  —  Special 
Circumstances — Merits. 

Motion  by  defendants  for  an  order  extending  the  time  for 
serving  notice  of  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  of  the  Court  of  Appeal  (7  0.  W.  R.  511), 
and  for  giving  the  necessary  security,  and  otherwise  perfect- 
ing the  appeal- 

Britton  Osier,  for  defendants. 

C-  A.  Moss,  for  plaintiffs. 

Garrow,  J.A.: — Judgment  was  delivered  by  this  Court 
on  28th  March,  1906,  and  the  20  days  allowed  for  giving 
notice  under  sec.  41  of  the  Supreme  Court  Act  therefore 
expired  on  17th  April.  It  is  conceded  that  the  case  was  one 
requiring  notice  to  be  given  under  that  section.  But  no 
notice  was  served,  because,  it  is  said  by  way  of  explanation, 
the  necessity  for  the  notice  was  overlooked. 

The  60  days  allowed  by  sec.  40  expired  on  27th  May.  On 
25th  May  notice  of  this  motion  was  served  returnable  on  28th 
May,  and  upon  its  return  an  adjournment  took  place  until 
9th  June,  when  it  was  argued. 

Section  42  provides  for  this  Court  or  any  Judge  thereof 
allowing  an  appeal,  although  not  brought  within  the  time  pre- 
scribed, *' under  special  circumstances." 

What  should  be  shewn  by  way  of  special  circumstances  to 
bring  the  case  within   sec.   42?    Each   case   must    .     .    . 
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necessarily  depend  very  much  upon  its  own  facts;  but  here 
and  there  are  to  be  found  in  the  reported  decisions  definitions 
which  are,  at  least,  useful  as  guides  towards  a  proper  and  as 
far  as  possible  uniform  conclusion.    .     .     . 

[Eeference  to  Smith  v.  Hunt,  5  0.  L.  R.  97,  1  0.  W.  K. 
798;  RowloQds  v.  Canada  Southern  R.  W.  Co.,  13  P.  R.  93; 
Ross  V.  Robertson,  7  0.  L.  R.  464,  3  0.  W.  R.  513.] 

In  this  case  I  am  not  satisfied,  upon  the  material  before 
me,  that  there  was,  at  any  time  within  the  20  days  after  the 
judgment  was  pronounced,  a  bona  fide  intention  to  appeal. 
In  a  letter  produced,  written  by  a  member  of  the  firm  of 
solicitors  for  defendants,  to  plaintiffs'  solicitors,  there  is  a 
statement  that  they  were  then  still  considering  the  question. 
The  date  of  this  letter  is  24th  April,  or  a  week  after  the 
expiry  of  the  20  days. 

It  is  lumecessary  to  say  anything  about  the  merits  of  the 
appeal,  which  is  an  appeal  from  the  unanimous  judgment  of 
this  Court,  further  than  this,  that  I  am  not  impressed  that 
it  would  be  in  the  interests  of  justice,  that  is,  justice  to  both 
parties,  to  grant  the  leave,  and  as,  in  my  opinion,  no  special 
circumstance  has  been  shewn,  my  duty  is  to  refuse  it. 

Motion  dismissed  with  costs. 


June  14th,  1906. 

DIVISIONAL  COURT. 

HEATH  V.  HAMILTON  STREET  R.  W.  CO. 

Negligence — Injury  to  Person  Bicycling  hy  Overtaking  Street 
Car — Unusual  Position  of  Car — Speed — Defect  in  Fender 
— Failure  of  Plaintiff  to  Look  behind — Contributory  Neg^ 
ligence — Proximate  Comse  of  Injury — Case  for  Jury — 
Motion  for  Nonsuit, 

Appeal  by  defendants  from  judgment  of  Mabee,  J.,  7 
0.  W.  R.  459. 

E.  E.  A.  DuVemet,  for  defendants. 

G.  S.  Kerr,  Hamilton,  for  plaintiff. 

The  Court   (Meredith,  C.J.,  Teetzel,  J.,  Anglin, 
J.),  dismissed  the  appeal  with  costs. 
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CaRTWRIGHT,   ilASTER.  JUNE  15th,   1906. 

CHAMBERS. 

Be  ELGIE,  EDGAR,  AND   CLEMEXS. 

Interpleader — Application  for  Order — Stakeholder — Chaitel 
Martga-ge — Surplus  in  Hands  of  Mortgagee — Clmm  Un- 
der Order  for  Payment  of  Part  of  Surplus — Claim  under 
Purchase  from  Mortgagor. 

Motion  by  Elgie  &  Co.  for  an  interpleader  order  in  re- 
spect of  a  sum  of  $730.44. 

John  Wood    (Amoldi  &  Grierson),  for  applicants. 

J.  A.  Scellen,  Berlin,  for  claimant  Clemens. 

T.  E-  Godson,  Bracebridge,  for  claimant  Edgar. 

The  Master: — The  facts  appearing  from  the  material 
are  as  follows.  In  September  last  one  Sieling  gave  to  the 
applicants  a  chattel  mortgage  on  certain  logs  and  lumber 
to  secure  $4,200  with  interest.  This  was  to  be  paid  by  the 
lumber. 

On  1st  February  Sieling  gave  Edgar  an  order  for  $400 
on  the  applicants.  Edgar  notified  them  on  6th  March,  and 
on  10th  March  the  applicants  answered  as  follows:  "We 
leceived  the  order  signed  by  'Mr.  Sieling  to  pay  you  $400. 
^•^  are  not  yet  paid  off  ourselves  on  Mr.  Siding's  account; 
however,  we  will  apply  the  surplus  on  account  of  this  order 
as  soon  as  we  clear  ourselves." 

On  2nd  April  the  applicants  were  notified  by  Clemens 
that  Sieling  had  sold  to  him  all  his  interest  in  the  lumber 
^  question,  subject  to  their  chattel  mortgage,  and  that  "  all 
surplus  moneys  after  payment  of  your  mortgage  must  be 
paid  to  me.  I  am  quite  prepared  to  carry  out  any  arrange- 
ment for  the  sale  of  this  lumber  to  you  on  the  above  con- 


For  some  reason  the  applicants  made  no  reply.  The 
purchaser  Clemens  states  in  his  affidavit  that  about  14th 
-April  he  saw  the  applicants'  manager  at  his  office  in  To- 
f<>Dto,  and  was  then  informed-  of  certain  orders  given  by 
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Sieling,  and  that  his  company  had  not  accepted  the  same, 
as  there  was  then  no  money  in  their  hands  belonging  to  Siel- 
ing; "that  all  shipments  of  lumber  had  been  applied  on 
account  of  their  mortgage,  on  which  there  was  due  at  the 
date  of  my  purchase  from  Sieling  $796.70/'  The  mortgage, 
it  is  admitted,  has  been  paid  off,  and  Clemens  further  states 
that  the  $730.44:  are  proceeds  of  his  lumber. 

This  affidavit  of  Clemens  is  not  in  any  way  impeached 
by  the  applicants,  who  do  not  seem  to  have  acted  wisely  in 
this  matter.  They  were  under  no  obligation  to  give  any 
acceptance  of  the  order  in  Edgar's  favour.  This  was  the 
initial  cause  of  their  present  difficulty.  From  this  they 
cannot  be  relieved  to  the  prejudice  of  Clemens,  who  was  ad- 
mittedly a  purchaser  for  value  without  notice  of  Edgar's 
claim. 

Further,  the  applicants  did  not  act  wisely  or  fairly  with 
Clemens.  They  sent  no  acknowledgment  of  his  notice  that 
he  had  bought  out  Sieling  subject  to  their  chattel  mort- 
gage. If  they  were  intending  to  protect  themselves  against 
Edgar's  claim  (assuming  that  they  could  then  have  done 
so),  they  should  at  once  have  notified  Clemens  of  this  fact. 
Not  having  done  this,  they  must  be  considered  to  have  as- 
sented, to  his  statement  as  to  what  was  due  them,  according 
to  the  principle  of  Wiedeman  v.  Walpole,  [1895]  2  Q.  B. 
634,  a  judicial  affirmation  of  the  familiar  saying,  "  Silence- 
gives  consent."  This  is  also  consistent  with  the  statement 
m  Clemens's  affidavit  that  the  manager  told  him  that  Siel- 
ing had  given  orders  on  tliem,  but  that  the  company  had 
not  accepted  them.  No  doubt,  the  applicants  think  they 
are  in  danger  of  attack  from  Edgar  or  Clemens.  But  this 
does  not  necessarily  entitle  them  to  interplead!  See  Re 
Smith  and  Bennett,  2  0.  W.  R.  399,  and  ca^es  cited. 

So  far  as  appears,  there  is  no  ground  on  which  the  order 
can  be  made.  At  the  time  when  Sieling  conveyed  to  Clemens 
there  was  still  nearly  $800  due  on  the  chattel  mortgage,  and 
there  was  therefore  nothing  applicable  to  Edgar^s  order. 
This  would  be  a  conclusive  answer  to  any  issue  between 
Edgar  and  Clemens.  He  might  have  taken  security  from 
Sieling  for  his  claim,  and  he  must  now  recover  against  him 
if  he  can.  The  applicants  said  to  him  no  more  than  this, 
that  if  they  had  in  their  hands  anything  due  Sieling,  when 
their  mortgage  was  paid  off,  they  would  apply  it  on  this 
order  to  Kd<rar.    But  boforc  tliat  time  arrived  Sieling  ceased 
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to  be  their  customer,  and  so  there  never  was  anything  due 
Aim  after  the  mortgage  was  paid. 

It  was  suggested  at  the  argument  that  Clemens  might 
ha?e  notice  of  Edgar's  claim  and  have  bought  subject  there- 
to. But  there  is  no  hint  of  this  on  the  material,  and,  if  it 
were  the  case,  there  should  have  been  affidavits  from  Edgar 
and  Sieling  on  this  point.  As  none  were  submitted,  it  must 
be  assumed  that  this  was  the  fact. 

All  the  other  claimants  withdrew,  except  Edgar  and 
Clemens.  In  view  of  these  numerous  claimants,  there 
Beems  to  have  been  sufficient  ground  for  the  motion,  so  that, 
^iile  I  feel  it  necessary  to  dismiss  it,  such  dismissal  will 
be  without  costs. 


June  16th,  1906. 

C.A. 

C.  BECK  MANUFACTURING  CO.  v.  ONTARIO  LUM- 
BER CO. 

Fflfer  and  W<Uercourses — Logs  Floated  over  Stream — Im- 
provmmts—Use  of—''  Reasonaik  Tolls ''  —  Action  for— 
^'  5.  0.  1897  ch.  U2— Restriction  to  Future  Tolls— 
^ounddjiion  for  Action — Order  Fixing  Tolls. 


by  plaintiffs  from  order  of  a  Divisional  Court 
(J^  0-  L.  R.  193,  6  0.  W.  R.),  affirming  the  judgment  of 
MacMahon,  J.,  after  the  trial  dismissing  the  action. 

The  appeal  was  heard  by  Moss,  C. J.O.,  Osler,  Garrovv, 
Maoaren,  Meredith,  JJ.A. 

.  ^-  R.  Bidden,  K.C.,  and  F.  E.  Hodgins,  K.C.,  for  plain- 

^'  B.  Aylesworth,  K.C.,  and  A.  G.  F.  Lawrence,  for  d&- 

f^ndants. 

^loss,  C.J.O.: — Upon  the  argument  of  the  appeal  a 
Dumber  of  questions  were  discussed  which  appear  to  me  not 
to  have  any  bearing  upon  the  real  question  to  be  determined 
in  this  action. 
Two  orders  made  by  the  Judge  of  the  District  Court  of 
sing,  under  sec.  13  of  the  Rivers  and  Streams  Act,  R. 
S.  0.  1897  ch.  142,  were  much  canvassed ;  and  their  effect 
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upon  plaintiffs^  rights  in  this  action  was  discussed  at 
some  length.  But  in  truth  plaintiffs'  action  is  not  founded 
to  any  extent  whatever  upon  these  orders,  or  either  of  them. 
Indeed,  as  will  be  seen  by  reference  to  the  statement  of 
claim,  they  are  entirely  ignored,  and,  although  at  the  trial 
the  earlier  order  appears  to  have  been  put  in  by  plaintiffs' 
counsel,  he  only  did  so  because,  as  he  explained,  a  reference 
was  made  to  it  in  the  course  of  the  evidence.  The  other 
and  later  one,  of  30th  March,  was  also  put  in  by  plaintiffs 
at  a  later  stage  of  the  case,  but  at  the  instance  apparently 
of  defendants. 

The  statement  of  claim  sets  forth  that  plaintiffs,  in  the 
carrying  on  of  their  business  as  lumbermen,  found  it  neces- 
sary to  use  the  stream  known  as  '^  Post  creek^'  for  floating 
down  their  logs  and  timber,  and  the  stream  in  its  natural 
state  not  being  navigable  or  floatable  for  saw  logs  or  timber, 
plaintiffs  made  and  maintained  and  kept  in  repair  certain 
constructions  and  improvements  in  and  on  the  creek,  con- 
sisting of  dams,  slides,  piers,  booms,  and  other  necessary 
works,  in  respect  of  which  plaintiffs  expended  .  .  . 
$8,580.94. 

It  is  then  alleged  that  defendants,  having  prior  to  1903 
cut  certain  saw  logs  and  timber  in  or  near  the  works  and 
improvements,  prepared  the  same  for  transmission  down  the 
stream  and  through  and  over  plaintiffs'  improvements,  but 
did  not  notify  plaintiffs  that  they  desired  to  use  these  im- 
provements, so  that  plaintiffs  might  agree  with  them  as  to 
the  rate  of  compensation  for  the  use  of  the  improvements 
or  have  the  tolls  fixed  under  the  statute  in  that  behalf,  but, 
instead,  proceeded  to  drive  their  logs  down  the  creek  and 
to  use  the  improvements,  and  took  part  with  the  drive  of 
plaintiffs,  and  afterwards  alleged  that  plaintiffs  hindered 
and  delayed  defendants'  drive,  and  recovered  damages  to  the 
extent  of  $750  under  the  Saw  Logs  Driving  Act,  by  reason 
of  the  alleged  hindrance  and  delay.  And  plaintiffs  say  that 
there  was  an  implied  understanding  and  agreement  on  the 
part  of  defendants  to  pay  a  reasonable  compensation  for  the 
•use  of  the  improvements.  It  is  further  alleged  that  plain- 
tiffs permitted  defendants  to  take  part  in  the  drive  and 
utilize  the  improvements  under  such  understanding  and 
agreement,  and  that  otherwise  they  would  not  have  per- 
mitted the  driving  of  plaintiffs'  logs  over  the  improvements 
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and  constructions;  and  that  defendants,  in  using  the  im- 
provements, caused  unnecessary  damage  thereto. 

Plaintiffs'  claim  is  that  they  are  entitled  to  be  paid  by 
defendants  reasonable  tolls  or  compensation  for  the  use  of 
the  construction  and  improvements  by  reason  of  an  ex- 
pressed or  implied  agreement  to  pay  therefor,  plaintiffs 
having  changed  their  position  to  their  detriment  upon  the 
faith  of  the  same,  or  under  or  by  virtue  of  the  expressed 
terms  and  true  meaning  of  the  Act  for  protecting  the  public 
interest  in  rivers,  streams,  and  creeks;  and  they  claim  that 
the  tolls  or  compensation  should  be  fixed  by  the  Court,  and 
that  they  should  recover  damages  for  the  imnecessary  dam- 
age to  the  construction  and  improvements  during  the  drive 
of  the  spring  of  1903.  The  claim  for  damages  does  not 
appear  to  have  been  followed  up. 

It  is  quite  apparent  upon  this  pleading  that  plaintiffs' 
claim  is  in  respect  of  the  logs  and  timber  driven  by  defend- 
ants over  the  improvements  during  the  spring  of  1903,  and 
that  plaintiffs  are  asking  payment  of  a  reasonable  compen- 
sation for  the  use  of  the  improvements  during  that  period, 
but  do  not  present  any  fixed  rate  or  toll  established  by  any 
of  the  methods  referred  to  in  sec.  13  of  the  Rivers  and 
Streams  Act;  on  the  contrary,  they  ask  that  the  tolls  or 
conipensation  should  be  fixed  and  determined  by  the  Court, 
^d  at  the  trial  and  during  the  argument  of  the  appeal, 
t%  maintained  the  same  ground  and  insisted  upon  their 
"ght  to  obtain  from  the  Court  judgment  for  such  sum  as 
the  Court ''might  fix  and  determine  as  reasonable  to  be  al- 
lowed to  them.  They  expressly  objected  to  be  bound  by  the 
^te  fixed  in  the  District  Judge's  order  of  30th  March,  and 
^^^^  to  be  allowed  to  amend  their  claim  so  as  to  increase 
the  amount  of  the  demand  beyond  the  $1,000  therein  claimed. 

Their  reason  for  this  attitude  evidently  was,  that  they 
^®'t  that  they  could  not  rely  upon  the  order  of  30th  March 
^  applying  to  defendants'  saw  logs  and  limber  driven  over 
the  improvements  in  the  spring  of  1903.  The  object  of 
their  action  was  plainly  to  obtain  judgment  from  the  Court, 
liotwithstanding  the  want  of  an  order  fixing  rates  applicable 
to  the  season  of  1903. 

The  real  question  in  this  action,  therefore,  is  whether, 
the  tolls  not  having  been  othe|^ise  fixed,  the  plaintiffs  are 
entitled  to  be  allowed  by  the   Court    a   reasonable  sum    by 
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way  of  tolls  in  respect  of  the  timber  and  logs  of  1903,  and 
to  judgment  therefor. 

A  reference  to  the  terms  of  the  statute  makes  it  clearly 
apparent  that  the  Court  has  no  such  power.  It  is  true  that 
in  sec.  11  the  right  given  to  all  persons  to  float  and  trans- 
mit saw  logs  and  other  timber,  etc.,  through  and  over  con- 
structions and  improvements,  is  subject  to  the  payment  to 
the  person  who  has  made  the  constructions  and  improve- 
ments of  reasonable  tolls,  but  that  provision  must  be  read 
in  connection  with  sec.  13,  which  provides  in  explicit  terms 
for  the  mode  in  which  the  tolls  are  to  be  fixed.  If  not  fixed 
as  otherwise  provided  by  that  section,  the  Judge  of  the 
County  Court,  or  the  Judge  or  stipendiary  magistrate  of  the 
district  in  which  the  constructions  and  improvements  are, 
is  the  proper  tribunal  for  ascertaining  and  fixing  the  tolls. 
He  is  given  specific  directions  as  to  certain  matters  which 
he  is  to  have  regard  to  and  take  into  consideration,  and  an 
appeal  lies  from  his  order  or  judgment  to  a  Divisional 
Court,  and  the  provisions  of  the  Act  in  this  regard  are  made 
to  apply  to  past  as  well  as  to  present  and  future  construc- 
tions and  improvements,  so  th^' ,  as  respects  the  jurisdiction 
of  the  Judge  or  stipendiary  magistrate,  all  periods  of  time 
aro  covered.  These  provisions  confer  exclusive  jurisdiction 
to  fix  the  tolls  upon  the  diiferent  tribunals  mentioned  in 
sec.  13,  and  render  it  incumbent  upon  any  person  seeking 
payment  for  the  use  of  constructions  or  improvements  to 
produce  as  a  condition  precedent  to  recovery  an  order  or 
judgment  of  one  of  the  tribunals  fixing  the  tolls.  Such 
being  the  effect  of  the  provisions  of  the  Act,  plaintiffs*  ac- 
tion, as  launched  and  maintained  throughout,  must  fail. 
If  treated'  as  an  action  based  on  an  order  of  the  District 
Judge,  it  must  also  fail,  for  they  have  produced  no  order 
covering  the  logs  and  timber  driven  by  defendants  through 
and  over  the  improvements  during  the  season  of  1903.  The 
first  order  of  January,  1904,  was  set  aside  and  vacated  on 
appeal  to  a  Divisional  Court.  The  order  of  30th  March  is, 
as  the  evidence  indicates  and  as  appears  upon  the  face  of 
it,  applicable  only  to  saw  logs  and  timber  to  be  fioated  or 
transmitted,  and,  as  already  pointed  out,  was  not  relied  upon 
or  put  forward  by  plaintiffs  as  supporting  their  claim.  It 
is  plainly  an  order  made  applicable  to  the  future  wid  should 
only  be  given  effect  to  in  that  sense. 
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The  evidence  in  this  case,  as  well  as  the  judgment  of 
Street,  J.  (3  0.  W.  R.  333),  upon  the  appeal  against  the 
order  of  January,  1904  (which  is  not  wholly  printed  eithef 
in  the  appeal  book  or  in  the  report  of  this  case  in  10  0. 
L.  R.  193),  indicates  that  it  does  not  necessarily  follow  that 
the  rate  which  was  fixed  by  the  order  of  30th  'March  )for 
the  logs  and  timber  to  be  floated  or  transmitted  in  the  future 
would  be  the  rate  proper  to  apply  to  logs  and  timber  floated 
or  transmitted  in  prior  years;  and  it  is  not  safe  or  proper 
to  treat  the  latter*  order  as  one  fixing  or  assuming  to  fix  a 
rate  with  regard  to  saw  logs  and  timber  floated  or  transmitted 
in  the  spring  or  season  of  1903.  The  rate  for  that  year  was 
never  effectively  fixed  by  the  District  Judge. 

The  result  is  that  there  is  no  rate  of  tolls  fixed  in  re- 
spect of  the  saw  logs  and  timber  floated  or  transmitted  in 
the  spring  or  season  of  1903,  in  respect  of  which  alone  plain- 
tiffs make  claim  in  this  action. 

On  these  grounds  the  judgment  of  the  Divisional  Court 
should  be  affirmed. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garrow,  J.A.,  concurred,  also  giving  reasons  in  writ- 
ing, in  the  course  of  which  he  referred  to  Caldwell  v.  Mc- 
Laren, 9  App.  Cas.  392;  Mayor  of  Newport  v.  Saunders,  3 
B.  &  Ad.  411 ;  Corporation  of  Stamford  v.  Paulett,  1  Cr. 
&  J.  58;  BeLTry  R.  Co.  v.  Taff  Vale  R.  Co.,  [1895]  1  Ch. 
128;  Great  Eastern  R.  Co.  v.  Harwich,  41  L.  T.  X.  S.  533; 
Vestry  of  St.  Pancras  v.  Batterberg,  2  C.  B.  X.  S.  477,  486; 
Groves  v.  Wimbome,  [1898]  2  Q.  B.  402;  President  of 
Bronte  Harbour  v.  White,  23  C.  P.  184. 

Meredith,  J.A.,  concurred,  for  reasons  stated  in  writing, 
wherein  he  referred  to  Corporation  of  Stamford  v.  Paulett, 
1  Cr.  &  J.  58,  400;  Bentley  v.  Manchester,  etc.,  Co.,  [1891] 
3  Ch.  322. 

Maclarex,  J.A.,  also  concurred. 
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June  16th,  1906. 

C.A. 

McOUAT  V.  UNITED  COUNTIES  OF  STORMONT, 
DUNDAS,  AND  GLENGARRY. 

Municipal  Corporations — Drainage — Flooding  Lands — Cause 
of  Action — Injunction — Damages — Drainage  Referee — 
Appeal  while  Beference  still  Pending — Negligence — Insuf- 
ficimcy  of  £xcavaiio7i — Improper  Deposit  of  Material 
Excavated — Breach  of  Trust — Alhwing  Contractor  to  Es- 
cape  from  Obligation  as  to  Place  of  Deposit — Engineer — 
Directions  of — Depth  and  Width  of  Excavations. 

Appeal  by  defendants  from  judgment  and  report  of 
Drainage  Referee,  dated  28th  November,  1904,  awarding 
the  plaintiffs,  James  and  Thomas  H.  McOuat,  of  the  town- 
ship of  'Matilda,  $400  damages  for  injuries  which  their  lands 
sustained  by  flooding. 

M.  Wilson,  K.C.,  and  J.  Leitch,  K.C.,  for  defendants. 

E.  D.  Armour,  K.C.,  and  I.  Milliard,  Morrisburg,  for 
plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A.),  was  delivered  by 

Meredith,  J.A.: — The  appeal  comes  up  in  a  manner 
which  is  quite  irregular  and  unsatisfactory,  as  it  appears  to 
me.  The  action  was  for  flooding  lands,  and  the  relief  sought 
an  injunction  and  damages;  and  the  whole  matter  was 
referred  to  the  Drainage  Referee.  After  a  prolonged  refer- 
ence, that  officer  has  expressed  the  opinion  that  plaintiffs 
are  entitled  to  recover  $400  damages,  but  that  it  would'  be 
unsafe  to  grant  an  injunction  without  further  evidence,  and 
therefore  that  the  reference  should  be  postponed  until  plain- 
tiffs can  furnish  such  evidence.  So  that  there  is  nothing 
like  finality  of  the  reference,  nothing,  that  I  can  perceive,  to 
prevent  a  recasting  of  the  Referee's  opinion  in  a  very  differ- 
ent mould,  in  all  respects,  before  he  becomes  functus  officio — 
before  he  has  parted  with  the  case.  The  nature  of  the  in- 
junction to  be  granted  might  afford  a  test  of  the  Referee's 
opinion  regarding  plaintiffs'  right  to  recover;  it  might  prove, 
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even  to  himself,  that  the  view  he  has  formed  is  erroneous. 
The  work  was  done  at  so  much  per  yard,  not  at  a  price  for 
the  whole  work,  and  all  the  money  available  was  so  ex- 
pended. And  other  matters  of  much  difficulty  presented 
themselves.  And  if  all  that  were  not  so,  the  appeal  would 
be  against  a  partial  finding  only,  wath  the  probability  of 
another  protracted  reference  and  another  costly  and  long 
dra\*Ti  out  appeal.  That  ought  not  to  be  encouraged  in  any 
case,  and  much  the  less  so  in  one  in  which  the  reference,  as 
far  as  it  has  gone,  which  might  well  have  been  heard  in  as 
many  days,  has  already  extended  over  more  than  3  years; 
and  this  appeal  over  as  manys  days  as  hours  should  have 
sulBced.  But  the  appeal  has  been  taken,  in  a  book  of  nearly 
800  pages,  and  been  argued  at  great,  if  not  wearisome, 
length,  without  objection  on  this  score  from  any  one;  so 
that  it  may  be  well  to  dispose  of  it  on  its  merits,  and  await 
the  next  instalment,  but  not  to  pass  over  the  mode  of  bring- 
ing it  up  as  if  it  were  quite  unobjectionable  to  any  one. 

Plaintiffs'  claim,  as  presented  in  the  pleadings  and 
throughout  the  reference,  was  based  upon  two  grounds  of 
negligence:  (1)  the  insufficiency  of  the  excavation;  and  (2) 
the  improper  deposit  of  the  material  excavated.  Other 
grounds,  affecting  the  validity  of  the  first  by-law,  were  also 
taken  upon  this  appeal,  but  need  not  be  referred  to  further 
than  to  say  that  they  were  wholly  inconsistent  with  plain- 
tiffs' course  throughout,  within  this  litigation  as  well  as 
without,  and  inconsistent  with  their  interests,  as  well  as 
taken,  now  for  the  first  time,  more  than  20  years  after  the 
statute— 46  Vict.  ch.  18,  sec.  573  (0.)— had  rendered  them 
ineffectual,  and  after  the  dismissal  of  an  action  brought  to 
quash  the  by-law. 

Plaintiffs  have  nowhere  stated  the  legal  grounds  upon 
which  their  claims  are  based — the  legal  character  of  the 
causes  of  action  upon  which  they  seek  relief;  and  their 
counsel,  upon  this  appeal,  were  unable  or  unwilling  to  state 
them.  Giving  their  allegations  of  fact  the  fullest  mean- 
ing, they  may  cover  two  causes  of  action:  (1)  the  ordinary 
action  of  trespass  upon  the  case  for  flooding  their  lands; 
Mid  (2)  breach  of  trust.  Xo  statute  giving  any  right  of 
action  was  relied  on  or  referred  to.  .  .  .  Township  of 
Raleigh  v.  Williams,  [1893]  A.  C.  540,  affords  no  authority 
for  dt.  That  was  an  action  based  upon  the  duty,  expressly 
imposed  by  statute,  of  keeping  drains  such  as  that  there  in 
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question  in  repair;  and  if  it  could  rightly  be  said  that  it 
logically  follows  from  that  judgment  that  plaintiffs  have  a 
cause  of  action  if  they  failed,  through  defendants'  fault,  to 
obtain  all  the  benefit  they  would  have  had  from  the  work 
in  question  if  it  had  been  properly  done,  that  is,  that  de- 
fendants should  make  good  the  difference  between  the  bene- 
fit plaintiffs  have  had  and  that  which  they  ought  to  have 
had  from  the  work,  assuming  that  there  was  such  a  differ- 
ence— the  answer  might  well  be  that  a  judgment  is  an  au- 
thority for  that  which  is  decided  by  it,  and  not  for  all  that 
might  logically  follow  from  the  reasoning  in  it. 

Plaintiffs  failed,  in  my  judgment,  to  prove  anything  like 
a  good  cause  of  action  at  law  for  flooding  their  lands.  It 
would  be  an  extraordinary  thing  if  the  great  expenditure  of 
money  which  was  incurred,  the  great  amount  of  work  which 
was  done,  under  the  direction  of  the  most  experienced  and 
best  engineers  available,  and  the  superintendence  and  care  of 
a  competent  committee  of  defendants'  council,  and  under 
the  interested  and  vigilant  eyes  of  plaintiffs  and  others;  the 
removal  of  the  dam,  shoals,  and  other  obstructions,  substan- 
tially all  lower  down  stream  than  plaintiffs'  lands,  work 
done  for  the  one  purpose  of  preventing  as  much  as  possible 
the  flooding  of  such  lands,  should  have  had  the  effect  of 
flooding  them  more  than  ever;  and  also  an  extraordinary 
thing  that,  though  the  work  was  begun  in  the  year  1885, 
plaintiffs'  claim  is  for  injury  sustained  in  the  years  1899 
odd  1900  only.  It  would  be  a  different  thing  if  plaintiffs* 
lauds  were  as  near  to  the  foot  as  they  are  to  the  head  of  the 
w6rk.  As  one  might  well  expect,  the  cause  of  plaintiffs'  loes 
appears  to  have  arisen,  not  from  any  greater  obstruction  to 
the  channel  the  better  opening  of  which  was  the  sole  pur- 
pdfee  of  the  great  work  and  great  expenditure,  but  excessive 
rainfalls  in  1899  and  1900  brought  into  the  channel  from  a 
more  extended  watershed  with  increased  rapidity  through  im- 
proved drainage  and  cultivation  in  that  and  from  year  to 
year — the  ordinary  process  of  evolution  in  such  matters  in 
this  new  country.  Looking  at  the  maps  shewing  the  great 
area  of  the  watershed,  and  the  network  of  drains  in  it,  and 
reading  the  evidence  of  the  sluggish  character  of  the  stream 
called  the  Xation  river,  in  which  the  work  was  done,  and 
wljich  is  the  only  outlet  for  all  of  the  waters  of  that  area, 
there  is  nothing  extraordinary  in  plaintiffs  sustaining  in- 
jury upon  their  low-lying  lands  in  years  of  excessive  rain- 


McOUAT  V.  V,  C.  STORMONT,  DUNDA8,  d  GLENQAItRT.  43 

fall  and  moisture  and  consequent  excessive  and  long  con- 
tinued summer  floods.  They  have,  as  I  find,  wholly  failed 
to  prove  that  their  outlet  was  in  any  manner  obstructed  by 
anything  done  bpr  defendants  n^ligently  or  otherwise; 
though  the  relief  which  they  expected  to  obtain  by  means  of 
the  work  has  not  been  obtained,  the  benefit  of  it  may  fall 
very  short  of  their  expectations ;  and  it  has  been  proved  that 
the  injury  which  they  did  sustain  arose  from  other  causes — 
those  which  I  have  mentioned.  This  ground  of  action 
therefore  fails;  and  I  have  been  unable  to  find  anything 
in  the  Eeferee^s  reasons  shewing  that  he  had  come  to  any 
contrary  conclusion,  that  is,  that  he  had  found  tiiat  the  work 
left  plaintiffs'  lands  worse  than  they  were  before  it  was  un- 
dertaken. 

Then  are  defendants  liable  for  any  breach  of  trust?    It 
is  said  that  they  plainly  are,  for  having  relieved  the  con- 
tractors on  the  work  from  an  obligation  to  put  the  excavated 
material  upon  the  high  and  more  distant    banks    of    the 
stream,  and  permitting  them  to  place  it  under  such  banks, 
thereby  greatly  reducing  the  eflBcacy  of  the  work.     At  first 
sight  this  charge  seems  like  a  formidable  indictment;  bu£ 
one  naturally  asks  why,  if  it  really  were  half  as  objectionable 
a  course  as  plaintifEs  assert,  was  it  done?    No  one  impugns 
the  good  faith  or  skill  of  the  engineer  nor  the  integrity  and 
ability  of  the  committee  of  council.    Upon  closer  investiga- 
tion, reasons  which  seem  to  be  abimdantly  sufiBcient  for,  if 
they  did  not  indeed  substantially  necessitate,  the  change,  ap- 
pear.   The  by-law  contained  nothing  directly  or  impliedly 
bearing  upon  the  subject;  the  provisions  as  to  the  removal 
of  the  excavated  material  are  contained  in  the  agreement 
with  the  contractor  for  the  doing  of  the  work — entered  into 
several  months  after  the  passing  of  the  by-law;  and  that 
proyision  by  no  means  required  the  material  to  be  removed 
beyond  the  high  banks  as  clearly  as  plaintiffs  contend  for. 
It  is  in  these  words :    ^*  The  material  to  be  excavated  will 
be  measured  in  position,  and  when  excavated  will  be  placed 
on  the  bank  at  a  distance  of  not  less  than  3  feet  clear  from 
the  river,  unless  directed  by  the  engineer  to  be  placed  at  a 
less  distance."       The  words  "  on  the  bank''  are  somewhat 
indefinite— whether  near  or  distant,  or  whether  high  or  low 
water,  banks,  is  not  expressly  intimated.     In  many  streams 
in  this  province  the  high  and  distant  banks  are  in  places  a 
half  a  mile  away  or  more  from  the  river,  even     at  high 
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water;  but  that  does  not  seem  to  have  been  the  ease  with  the 
stream  in  question  at  the  place  where  the  work  in  question  was 
done.  Then  there  is  the  extraordinaiy  provision  contained  in 
th'?  words  "  unless  directed  by  the  engineer  to  be  placed  at  a 
less  distance;"  that  is — whether  the  words  "the  river'' 
meant  the  water  or  meant  the  top  of  the  high  banks,  near 
to  which  the  water  could  never  come — ^the  engineer  might 
direct  a  change  in  the  place  of  deposit  to  the  extent  of  3 
feet — one  yard  of  earth — which  could  never  have  been 
meant,  but  is  an  obvious  mistake,  however  it  may  have 
arisen.  So  that  there  was,  upon  the  wording  of  the  con- 
tract, abundant  material  for  dispute  and  litigation  upon  a 
question  whether  the  contractors  were  really  bound  to  re- 
move the  material  beyond  the  high  banks;  a  thing  which 
they  could  never  have  done  at  the  price  contracted  for — 
29-3  cents  a  cubic  yard  for  material  other  than  rock,  and  $1 
for  the  latter.  There  was  also  a  provision  in  the  contract 
that  the  decision  of  the  engineer  in  charge  as  to  the  location 
and  deposit  of  the  material  excavated  and  removed,  should 
be  final,  subject  to  a  provision  as  to  arbitration  contained 
in  the  agreement,  and  also  another  provision  that  in  case 
of  any  doubt  as  to  the  meaning  of  the  specifications  the  de- 
cision of  the  engineer  in  charge  should  be  final.  When  the 
matter  came  to  a  practical  test,  it  was  found  to  be  virtually 
impossible  to  deposit  the  excavated  material  upon  the  high 
banks,  for  that  was  private  property,  over  which  none  of 
the  parties  to  the  contract  had  any  power;  the  right  to  use 
such  lands  as  dumping  grounds  would  have  to  be  acquired, 
if  it  could,  and  there  were  no  means  for  that  purpose.  In 
these  circumstances,  the  engineer  in  charge  decided,  as  under 
the  contract  he  might,  that  the  material  might  be  deposited 
in  the  deep  places  of  the  river  so  that  in  ever}'  case  it  should 
be  at  least  one  foot  below  the  bottom  grade  of  the  cut.  It 
is  very  difficult  to  find  any  negligence  or  breach  of  trust  in 
this.  \^Tiat  better  could  have  been  done?  If  the  view  that 
the  terms  of  the  contract  required  removal  beyond  the  high 
bank  were  insisted  upon,  litigation  with  the  contractor 
might  have  followed ;  and  had  the  engineer  decided  in  favour 
of  that  view,  and  had  the  contractor  acquiesced  in  it  and 
attempted  to  act  upon  it,  litigation,  in  which  both  parties 
to  the  contract  must  have  failed,  would  have  been  certain, 
at  the  suits  of  the  land  owners  concerned,  whose  lands  were 
invaded,  and  injunctions  would  have  prevented  the  work. 
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So  that,  even  if  the  course  which  the  engineer  adopted  would 
necessarily  have  rendered  the  work  less  eflEectual,  it  could 
not,  practically  speaking,  have  been  avoided.  But  it  is  not 
proved  that  it  was  likely  to  have  or  had  any  such  effect. 
Why  should  it?  Plaintiffs  objected  promptly  to  the  course 
the  engineer  took ;  they  complained  to  the  Commissioner  of 
Public  Works  for  Ontario,  a  large  provincial  grant  in  aid 
of  the  work  having  been  made;  and  the  complaint  was 
promptly  investigated  by  the  engineer  of  the  department — a 
competent  and  impartisJ  public  officer — under  the  direction 
of  the  Commissioner,  and  was  found  to  be  unsubstantial,  the 
engineer  having  reported  that  the  course  adopts  was  not 
objectionable,  and  that  the  drainage  committee  and  engineer 
were  endeavouring  to  have  the  work  carried  out  to  the  best 
advantage  under  the  circumstances.  This  took  place  in 
1886,  and  nothing  more  seems  to  have  been  made  of  the 
complaint  until  this  action  was  brought  15  years  afterwards. 

1  find  that  the  work  was  in  no  manner  substantially  de- 
prived of  any  of  its  effect  by  the  direction  of  the  engineer 
in  charge  as  to  the  removal  and  deposit  of  the  excavated 
material;  that  that  direction  was  a  proper  one  under  all 
the  circumstances ;  that  the  engineer  had  the  power  to  make 
it  without  the  consent  of  either  party;  and  that,  in  any 
cage,  it  was  no  breach  of  trust  on  the  part  of  defendants, 
who  in  good  faith  and  with  much  care  appointed  the  best 
available  engineer,  and  would  have  been  justified  in  acting 
upon  his  advice  if  a  change  had'  been  made  by  them,  not 
by  him ;  that,  since  defendants^  work  ceased,  plaintiffs  took 
part  in  doing  work  of  the  character  of  which  they  complain, 
that  is,  dumping  material  excavated  from  the  bed  of  the 
stream  within  the  high  banks;  ...  it  is  evidence  in 
favour  of  the  action  of  the  drainage  engineer,  of  the  report 
of  the  departmental  engineer,  and  of  my  finding.* 

There  is  even  less  evidence  to  support  the  last  ground 
of  the  action — ^that  the  excavations  were  not  made  to  the 
depth  and  width  provided  for.     .     .     . 

It  may  be  to  be  regretted  that  better  drainage  has  not 
Ijeen  obtained — that  the  scheme  adopted  and  carried  out 
did  not  prove  as  effectual  as  it  was  hoped  it  would' — but  the 
owners  of  low-lying  lands  must  not  expect  more  than  they 
are  lawfully  entitled  to;  they  must  not  expect  the  advantage 
of  low  lands,  which  may  be  acquired  originally  at  low  prices. 
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in  receiving  and  being  enriched  by  alluvial  soil  brought  down 
from  the  higher  lands  and  deposited  upon  them  by  floods, 
with  all  the  advantages  of  the  uplands  from  which  the  en- 
riched soil  has  been  by  nature  robbed.  If  swamp  lands  are 
to  be  thoroughly  drained  at  some  one  else's  expense,  they 
would  not  be  purchasable  for  a  song,  but  would  be  of  greater 
value  than  high  and  dry  lands.  It  is  easy  for  a  purchaser 
of  low-lying  lands  to  complain,  and  one's  sympathies  natur- 
ally go  to  him  when  his  crops  are  destroyed  by  flood,  but  lie 
has  no  right  of  action  except  for  a  wrong  done  to  him 
by  the  party  sued. 

The  result,  upon  my  findings,  is  that  plaintiffs'  action 
fails  upon  all  grounds,  assuming  that  they  have  at  law  or 
under  any  statute  a  right  of  action;  the  more  so  if  and  in 
so  far  as  the  right  of  action  may  be  of  an  equitable  nature 
for  breach  of  trust;  they  have  not  sustained  in  evidence  the 
facts  upon  which  their  claims  are  based.  It  is  not  neces- 
sary to  consider  whether  in  any  respect  plaintiffs  have  no 
right  of  action  in  the  absence  of  the  other  persons  having 
equal  rights  with  them  in  the  drainage  proceedings  in  ques- 
tion. 

Appeal  allowed  and  action  dismissed  with  costs. 


June  16th,  1906. 
C.A. 

Re  port  ARTHUR  AND  RAINY    RIVER    PROVIN- 
CIAL  ELECTION. 

PRESTON  V.  KENNEDY. 

Parliamentary  Elections — Corrupt  Practices — Proof  of 
Affen^y — Appointment  as  Scrutineer — Burden  of  Proof — 
Common  Law  of  Parliament — Corrupt  Acts  and  Irregu- 
larities apart  from  Agency — Scrutiny  of  Votes — Disquali- 
fication of  Voter — Crown  Lands  Agent — Person  Voting 
in  Wrong  Subdivision — Agent  or  Scrutineer  at  Polls — 
Persatis  Voting  on  Transfer  Certificates — Names  not  on 
Voters^  List^ — Proof  of  Voters'  Lists — Persons  Voting  in 
Wrong  Subdivision  without  Tra/nsfer  Certificates — Persons 
Voting  on  Certificates  Sign-ed  in  BlanJc — Constables — Cer- 
tificates hy  Telegraph — Tendered  Vote — Costs, 

Appeal  by  W.  A.  Preston,  the  petitioner,  from  the  judg- 
ment of  Maclennan,  J.A.,   and  Teetzel,  J.,    the    rota 
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Judges,  dismissing  the  petition,  after  trial  at  Port  Arthur. 
There  were  140  charges  of  corrupt  practices  contained  in  the 
particulars,  and  scrutiny  particulars  were  also  delivered, 
and  supplemental  particulars.  There  was  also  a  cross-pe- 
tition, which  was  dismissed.  The  declared  majority  at  the 
election  of  H.  W.  Kennedy,  the  respondent,  was  14,  but 
this  was  reduced  to  11  by  counting  tendered  ballots. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

I.  P.  Hellmuth,  K.C.,  P.  H.  Keefer,  Port  Arthur,  and 
W.  J.  Elliott,  for  the  appellant,  contended  that  the  trial 
Judge  having  found  that  one  William  Aikens  was  guilty 
of  corrupt  practices,  should  have  found  that  Aikens  was  an 
agent  of  respondent,  and  have  declared  the  election  of  the 
respondent  void;  that  upon  the  evidence  it  was  shewn  that 
corrupt  practices  extensively  prevailed;  that  upon  the  scru- 
tiny of  votes  the  trial  Judges  erred  in  refusing  to  strike  off 
the  vote  of  one  W.  H.  Hesson  as  a  person  disqualified  from 
voting,  and  the  votes  of  other  persons;  that  it  was  compe- 
tent for  the  appellant  to  give  evidence  of  any  corrupt  acts 
charged  in  the  particulars,  even  though  the  persons  charged 
▼ere  not  agents  of  respondent;  that  the  trial  Judges  erred 
in  holding  that  the  election  would  not  be  avoided  at  com- 
mon law  if  acts  of  corruption  were  proved  which  might  be 
supposed  to  have  affected  the  result  of  the  election ;  and  that 
the  trial  Judges  erred  in  holding  that  certain  irregularities 
and^illegalities  did  not  shew  that  the  result  of  the  election 
was  affected. 

A.  B.  Aylesworth,  K.C.,  and  \V.  ^IcBrady,  Port  Arthur, 
for  H.  W.  Kennedy,  the  respondent,  contra. 

Moss,  C.J.O. : — The  first  question  on  this  appeal  is 
whether  the  election  is  to  be  avoided  by  reason  of  the  cor- 
rupt acts  committed  by  one  William  Aikens.  That  .depends 
on  whether  agency  has  been  proved.  I  am  of  opinion  that 
it  has  not  been  established. 

The  corrupt  acts  of  which  Aikens  was  found  guilty  by 
the  trial  Judges  were  committed  at  Hymers,  a  polling  place 
in  the  electoral  division,  on  the  polling  day.  Before  that 
day  his  sole  connection  with  the  respondent  was  that  on  one 
occasion,  several  days  before  the  nomination,  he,  being  the 
owner  of  a  livery  at  Port  Arthur,  had  driven  the  respondent 
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to  and  from  a  place  called  Silver  Mountain.  During  the 
trip  the  respondent  canvassed  him  for  his  vote,  that  is,  he 
said  he  would  like  him  to  support  him.  Aikens  said  he 
would  see.  He  made  no  promise,  and  nothing  more  passed 
between  them.  The  respondent  made  no  request  to  him  to 
work  for  him ;  he  simply  asked  him  for  his  support,  and  he 
saw  and  heard  no  more  of  or  from  him  during  the  election. 

On  the  day  before  the  election  Aikens  and  one  Joseph 
Greer  drove  from  Port  Arthur  to  Hymers,  arriving  there  in 
the  evening.  The  trip  was  undertaken  at  the  instance  of 
Greer,  who  was  not  shewn  to  be  an  agent  of  the  respondent. 
Greer  requested  Aikens  to  accompany  him  to  Hymers,  and  in 
order  to  persuade  him  to  do  so  told  him  he  would  procure  a 
transfer  of  his  vote  to  Hymers,  so  that  he  would  not  lose  his 
vole  by  being  absent  from  Port  Arthur  on  polling  day.  And 
he  afterwards  brought  and  handed  to  Aikens  a  printed  paper, 
signed  by  the  respondent,  apparently  one  of  a  number  of 
scrutineer  appointments  which  the  respondent  had  signed 
in  blank  and  left  with  his  agent  Mr.  D.  F.  Burke.  Aikens's 
name  was  not  inserted  by  the  respondent,  and  there  is  no 
evidence  to  shew  by  whom  it  was  filled  in.  The  number  of 
th?  polling  place  was  left  blank,  and  never  was  filled  in. 

There  is  no  proof  of  the  means  by  which  Greer  became 
post^essed  of  this  paper.  Aikens's  testimony  as  to  Greer's 
statements  to  him  was  received  in  anticipation,  apparently, 
of  proof  of  agency  or  of  other  testimony  to  shew  the  circum- 
stances under  which  he  obtained  the  paper,  but  Greer  was  not 
examined,  and  nothing  further  was  shewn  of  the  circum- 
stances. 

There  was  an  entire  failure  to  connect  the  respondent, 
through  himself  or  his  agents,  with  the  giving  of  the  paper 
to  Aikens.  What  was  proved  falls  far  short  of  what  is  re- 
quiral  in  order  to  establish  agency  as  against  the  respondent 
or  to  shift  the  burden  of  proof.  The  mere  fact  of  Aikens 
having  driven  the  respondent  and  receiving  pay  therefor  10 
or  12  days  before  polling  day  is,  of  course,  no  proof  whatever 
of  agency  on  polling  day.  Neither  is  the  request  for  his 
support  made  at  the  same  time,  nor  are  the  two  together,  nor 
do  they  naturally  support  an  inference  that  because  of  them 
Aikens  would  be  found  acting  as  an  agent  on  the  polling  day 
at  Hymers  or  elsewhere  in  the  election.  And,  if  the  peti- 
tioner intended  to  rely  upon  the  possession  of  the  paper,  it 
lay  upon  him  to  trace  it  and  shew  that  it  came  to  Aikens 


RE  PORT  ARTHUR  &  RAINT  RIVER  PROVINCIAL  ELECTON.  49 

through,  or  with  the  knowledge  of,  the  respondent  or  his 
agents.  And  if,  in  order  to  accomplish  this,  it  was  necessary 
to  examine  Greer,  it  was  for  the  petitioner,  and  not  the 
respondeat,  to  call  him  as  a  witness.  But,  even  if  it  had 
be^  shewn  that  Aikens^s  appointment  had  come  from  the 
respondent,  it  does  not  follow  that  it  rendered  the  respondent 
responsible  for  every  act  of  which  Aikens  might  be  guilty. 
The  agency  was  of  a  limited  nature.  The  duties  the  per- 
formance of  which  were  authorized  were  confined  to  the  poU- 
inf  booth,  and  it  may  well  be  that  for  acts  done  outside  of  and 
totally  diBconnected  with  the  performance  of  the  authorized 
duties  the  respondent  should  not  be  subjected  to  the  same 
consequences  as  in  the  case  of  corrupt  acts  by  a  general  agent. 

In  the  circumstances  of  this  case,  however,  it  is  sufficient 
to  say  that  there  has  been  a  failure  to  establish  that  Aikens 
was  an  agent  for  whose  acts  the  respondent  was  responsible, 
and  that  the  finding  of  the  trial  Judges  to  that  effect  should 
not  be  disturbed. 

The  common  law  of  Parliament  has  also  been  invoked,  anS. 
it  is  urged  that  enough  appears  in  corrupt  acts  practised  by 
Aikens  and  Greer  and  in  irregular  proceedings  at  and  at- 
tending the  election  to  avoid  it  as  one  not  embodying  the 
expression  of  the  free  will  of  the  electors.  Aikens  and  Greer's 
operations  were  confined  to  a  very  small  portion  of  the  con- 
stituency. And  it  was  stated  by  counsel  for  the  petitioner 
they  were  only  prepared  to  shew  4  or  5  other  cases  in  which 
these  individuals  were  concerned. 

The  trial  Judges  found  only  one  person  (Aikens)  guilty 
of  corrupt  practices,  and  they  also  found  and  reported  that 
there  was  no  reason  to  suppose  that  corrupt  practices  exten- 
sively prevailed  at  the  election.  There  is  nothing  to  connect 
the  respondent  with  the  alleged  corrupt  acts.  There  is  the 
absence  of  proof  of  agency.  If,  in  circumstances  such  as 
these,  an  election  is  to  be  avoided,  it  should  only  be  on  over- 
whelming proof  of  corrupt  acts  of  so  extensive  a  nature  as 
virtually  to  amount  to  a  repression  or  prevention  of  a  fair 
and  free  opportunity  to  the  electors  of  exercising  their  fran- 
chise and  electing  the  candidate  they  wished  to  represent 
them. 

As  to  the  irregularities  the  respondent  is  entitled  to  t!ie 
benefit  of  sec.  214  of  R.  S.  0.  1897  ch.  9. 
▼OL.  vin.  o.w.R.  HO.  2 — 4 
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As  regards  the  scrutiny  and  the  questions  which  were 
argued  with  respect  to  it : — 

1.  Hesson^s  vote.    No.  6  of  the  scrutiny  charges. 

The  question  is  whether  he  was  an  agent  for  the  sale  of 
Crown  lands,  and  so  disqualified  from  voting  under  sec.  4  of 
the  Ontario  Election  Act,  B.  S.  0.  1897  ch.  9.  It  appears 
that  he  was  an  agent  under  the  Free  Grants  and  Homesteads 
Act,  but  his  authority  was  restricted  to  taking  entries  and 
making  locations  for  free  homesteads  under  the  Act,  and  that 
he  was  not  authorized  to  sell  ot  to  receive  moneys  for  the  sale 
of  public  lands.  It  would  be  an  extension  of  the  terms  of 
sec.  4  to  say  that  he  was  an  agent  for  the  sale  of  Crown  lands. 
He  had  no  commission  or  authority  to  act  as  agent  for  sale, 
and  he  did  not  assume  to  act  in  that  capacity.  His  vote  was 
therefore  properly  held  to  be  good. 

2.  McKay's  vote.    No.  49  of  the  scrutiny  cl^rges. 

This  person  voted  at  Beaudreau's,  which  was  not  his  proper 
polling  subdivision.  He  was  requested  by  the  deputy  return- 
ing officer  at  the  former  place  to  drive  some  voters  to  the  poll 
at  Beaudreau's.  He  objected  that  by  doing  so  he  would  lose 
his  vote,  and  the  deputy  returning  officer  thereupon  furnished 
him  with  a  transfer  or  certificate  to  vote  at  Beaudreau's.  He 
had  not  been  named  as  the  agent  of  the  respondent  at  Beau- 
dreau^s,  nor  did  he  recieve  any  such  appointment  other  than 
the  request  of  the  deputy  returning  officer.  He  did  not 
in  fact,  act  as  agent  at  Beaudreau's,  though  he  ap- 
pears to  have  taken  the  oath  of  secrecy,  and  his 
only  reason  for  going  there  was  to  drive  the  voters 
to  the  poll,  in  compliance  with  the  deputy  returning  officer's 
request.  He  was,  therefore,  not  a  person  entitled  to  request 
or  to  be  given  a  certificate  under  sec.  94  (1)  and  (4)  of  the 
Act.  He  was  not  an  elector  who  had  been  named  the  agent 
of  the  respondent  at  a  polling  place  other  than  the  one  where 
he  was  entitled  to  vote.  If  he  was  an  agent  at  all,  he  was 
agent  for  an  entirely  different  purpose,  and  it  was  the  only 
one  which  he  himsdf  believed  he  was  appointed  for.  His 
vote  should  not  have  been  allowed.  From  the  short  note  of 
the  judgment  in  his  case  it  would  seem  that  the  vote  was 
allowed  on  another  ground,  viz.,  that  his  name  being  on  the 
original  general  voters'  list,  and  his  vote  having  been  tendered 
and  accepted  at  Beaudreau's,  it  should  not  be  struck  off, 
although  his  name  was  not  on  the  list  at  that  polling  sub- 
division. 
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This  point  will  be  dealt  with  later  on,  when  the  cases  of 
that  description  are  reached. 

3.  A  class  of  persona  voting  on  transfer  certificates  whose 
names  were  not  on  the  voters'  list  in  the  poll  books  of  the 
polling  subdivisions  from  which  they  were  stated  to  have 
been  transferred. 

The  trial  Judges  ruled  that  in  order  to  render  these  votes 
void  it  was  incumbent  on  the  petitioner  to  produce  the  origi- 
nal general  voters'  list  and  shew  that  the  names  of  the  voters 
were  not  on  it.  The  petitioner  contends  that  it  was  suflScient 
to  produce  the  list  in  the  poll  book  of  the  subdivision  from 
which  the  voter  was  transferred,  and  that  if  it  appeared  that 
the  voter^s  name  was  not  on  it  his  vote  must  be  disallowed. 
The  question  depends  on  the  meaning  to  be  given  to  the 
words  "  voters^  list "  as  they  appear  in  sec.  94  of  the  Elec- 
tion Act.  To  what  list  is  the  returning  officer  to  refer  before 
givmg  a  certificate  entitling  an  elector  to  vote  at  a  polling 
place  other  than  the  one  where  he  is  entitled  to  vote?  The 
purpose  of  the  reference  if  of  course  to  ascertain  whether  the 
applicant  for  the  certificate  appears  to  be  entitled  toi  vote  at 
the  subdivision  from  which  he  seeks  to  be  transferred.  The 
returning  officer  is  not  required  to  give  the  certificate  unless 
requested  to  do  so  at  least  two  days  before  the  polling  day: 
4  Edw.  VII.  ch.  3,  sec.  2.  This  enactment  seems  to  contem- 
plate that  by  that  time  all  the  subdivision  poll  books  will 
have  passed  from  his  possession. »  And  these  seem  to  be  the 
only  voters'  lists  that  are  at  any  time  in  his  possession.  The 
voters'  list  certified  by  the  County  Judge  from  which  the  lists 
in  the  subdivision  poll  books  are  made  up  is  never  in  his 
possession. 

Section  21  (3)  of  the  Voters'  Lists  Act,  R.  S.  0.  ch.  7, 
enacts  that  the  Judge  shall  retain  one  of  the  certified  copies,, 
and  shall  deliver  or  transmit  by  post  registered  one  of  the 
certified  copies  to  the  clerk  of  the  peace  of  the  county  or 
union  of  counties  within  which  the  municipality  lies,  and  one 
of  the  certified  copies  to  the  clerk  of  the  municipality,  to  be 
kept  by  him  among  the  records  of  his  office.  Section  77  of 
the  Election  Act  provides  that,  subject  to  certain  provisions 
of  the  Act  which  do  not  affect  the  present  question,  the  first 
and  third  parts  of  the  last  list  of  voters  certified  by  the 
Judge  and  delivered  or  transmitted  to  the  clerk  of  the  peace 
imder  the  Ontario  Voters'  Lists  Act,  before  the  date  of  the 
^t  of  election,  shall  be  the  proper  list  to  be  used  for  the 
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purposes  of  an  dection.  Section  78  enacts  thai,  subject  to 
sec.  108,  no  person  shall  be  admitted  to  vote  unless  his  name 
appears  on  the  list  in  the  poll  book. 

Then  by  sec.  84  of  the  Election  Act  it  is  enacted  that 
every  returning  officer  upon  granting  a  poll  at  an  election 
shall  forthwith  deliver  to  the  clerk  of  the  peace  a&  many 
blank  poll  books  as  there  are  polling  subdivisions  in  the 
electoral  district,  and  the  said  clerk  of  the  peace  shall  without 
delay  enter  or  cause  to  be  entered  in  the  poll  book  for  each 
subdivision  from  the  proper  list  of  voters  the  name  of  every 
person  appearing  therefrom  to  be  entitled  to  vote  within  the 
subdivision  for  which  the  poll  book  is  required,  and  certify 
it  as  a  true  copy  of  the  proper  list  of  voters  for  the  polling 
subdivision,  and  the  poll  books  so  completed  shall  be  re- 
delivered to  the  returning  officer,  who  shall  immediately  cause 
them  to  be  delivered  to  the  deputy  returning  officers  appointed 
to  hold  the  polls  throughout  the  electoral  district.  And  by 
sub-sec.  (2)  the  clerk  of  the  mumcipalily,  who  has  the  cus- 
tody of  a  voters'  list,  shall,  if  required  by  the  returning 
officer,  discharge  the  duties  assigned  to  the  clerk  of  the  peace. 

Thus  it  appears  that  the  only  custodians  of  copies  of  the 
voters*  lists  certified  by  the  Judge  are  the  Judge,  the  clerk 
of  the  peace,  and  the  clerk  of  the  municipality.  The  only 
lists,  therefore,  to  which  the  returning  officer  could  refer  for 
the  purpose  of  giving  a  certificate  under  sec.  94  were  the  lists 
in  the  poll  books  for  the  subdivisions  delivered  to  him  by  the 
clerk  of  the  peace  or  the  clerk  of  the  municipality.  It  fol- 
lows that  in  the  cases  under  consideration  the  production  of 
the  poll  book  of  the  subdivision  was  all  that  was  necessary 
for  tiie  petitioner's  purpose.  The  contrary  ruling  of  the  trial 
Judge  should  therefore  be  reversed. 

4.  Cases  of  persons  voting  at  a  polling  place  other  than 
that  in  which  they  were  entitled  to  vote  without  a  transfer 
certificate  enabling  them  to  vote  at  the  polling  place  at  which 
they  did  vote. 

These  votes  are  in  direct  violation  of  sec.  78  of  the  Elec- 
tion Act.  Except  in  the  case  of  a  tendered  vote  under  sec. 
108  or  a  vote  polled  upon  a  transfer  certificate  under  sec.  94, 
no  person  is  entitled  to  be  admitted  to  vote  unless  his  name 
appears  on  the  list  in  the  poll  book.  The  votes  were  there- 
fore improperly  received.  The  only  question  there  can  be  is 
whether  the  vote  having  been  received,  it  ought  to  be  allowed 
to  stand  where  it  is  shewn  that  the  voter  was  entitled  to  vote 
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dBewhere.  But  such  a  practice  would  tend  to  many  irregu- 
larities and  perhaps  frauds.  And  it  is  better  that  in  the  few 
instances  where  such  a  thing  does  occur  the  vote  should*  be 
lost  than  that  so  serious  an  innovation  of  the  statute  should 
be  permitted.  The  rulings  in  the  Lincoln  Case  (2)  with  re- 
gard to  James  B.  Gra/s  vote  and  William  T.  Gibson's  vote,  H. 
E.  C.  514,  515,  do  not  carry  the  law  to  the  point  argued 
for.  In  each  of  these  case  it  would  appear  that  the  voter's 
name  was  on  the  list  at  the  place  where  he  voted,  and  the 
objection  was  that,  notwithstanding  the  presence  of  the  name 
on  the  list,  the  vote  was  bad  for  want  of  qualification.  The 
judgment  in  the  Prescott  case,  H.  E.  C.  780,  appears  to  be 
based  on  similar  grounds. 

At  the  time  when  these  decisions  were  rendered  and  until 
1892,  the  provision  of  the  statute  was  not  so  clearly  ex- 
pressed as  at  present.  The  Ontario  Election  Act,  1892,  for 
the  first  time  enacted  in  sec.  72,  what  is  now  sec.  78  of  the 
present  Election  Act.  Previous  to  this  the  expression  used 
was  "  on  the  last  list  of  voters ''  (see  32  Vict.  ch.  21,  sec.  10, 
and  39  Vict.  ch.  11,  sec.  9) ;  or  " on  such  list"  (see  B.  S.  0. 
1877  ch.  10,  sec.  73);  or  "on  the  list"  (see  E.  S.  0. 
1887  ch.  9,  sec.  72).  These  left  open  the  argument  that  if 
the  name  appeared  on  the  list  or  any  of  the  lists  prepared  by 
the  derk  of  the  municipality  and  delivered  to  the  clerk  of 
the  peace,  the  vote  once  polled  was  good.  The  ruling  in  the 
case  of  William  Little's  vote  in  the  Brockville  case,  H.  E.  G. 
130,  may  have  proceeded  on  this  view.  The  words  of  sec.  78 
of  the  present  Act,  "  on  the  list  in  the  poll  book,"  seem  to 
end  all  uncertainty. 

5.  Persons  voting  on  certificates  signed  in  blank  by  the 
returning  oflBcer  and  whose  names  were  afterwards  filled  in 
by  the  election  clerk  or  other  persons. 

These  certificates  are  clearly  against  the  provisions  of  sec. 
94,  which  prohibit  a  returning  officer  from  giving  a  certifi- 
cate until  he  has  ascertained  by  reference  to  the  voters'  list 
that  the  applicant  is  entitled  to  vote  (sub-sec.  1)  and  from 
signing  such  a  oertificate  until  the  name,  residence,  and 
occupation  of  the  person  to  whom  it  is  to  be  granted 
have  been  inserted  therein  (sub-sec.  4).  A  personal  duty 
is  cast  on  the  returning  officer  which  he  must  perform 
for  himself  as  long  as  he  continues  to  hold  the  position.  And 
there  is  nothing  in  the  Act  to  warrant  him  in  giving  his 
signature  in  blank  to  be  afterwards  filled  in  by  others  with 
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the  names  of  persons  in  regard  to  whom  he  has  not  obeyed 
the  injunction  of  the  statute.  The  holder  of  such  a  certifi- 
cate is  thus  placed  in  a  position  to  poll  a  vote  at  a  polling 
place  where  his  name  does  not  appear  on  the  list  in  the  poll 
book,  although  he  is  not  in  truth  the  holder  of  (to  employ 
the  language  of  sec.  92)  "a  certificate  properly  granted  under 
sec.  94.'' 

The  only  question  then  is,  whether  the  elector  should  be 
deprived  of  his  vote  by  reason  of  the  returning  officer's 
neglect  of  duty.  But,  as  the  elector  is  seeking  a  special 
privilege,  it  is  no  hardship  to  impose  on  him  or  the  person 
making  the  request  on  his  behalf  the  duty  of  seeing  that  the 
statutory  requirements  are  duly  complied'  with.  And  there^ 
appears  to  be  no  good  reason  why  the  considerations  applic- 
able to  the  preceding  cases  should  not  also  apply  to  these. 

6  and  7.  It  is  apparent  from  what  has  been  said  that  cer- 
tificates given  to  constables  and  certificates  sent  by  telegraph 
are  not  properly  granted  under  sec.  94,  and  cannot  support 
votes  received  by  virtue  of  them. 

The  argument  of  convenience  having  regard  to  the  area 
and  extent  of  the  constituency  is  no  doubt  weighty,  especially 
as  regards  certificates  filled  in  by  the  election  clerk,  but  there 
are  the  positive  prohibitory  terms  of  the  section,  which  close 
the  door  against  the  signature  to  the  certificate  until  thi9 
name,  residence,  and  occupation  of  the  elector  have  been 
inserted  therein. 

8.  White's  case.  Upon  the  evidence  this  elector  did  not 
tender  his  vote  to  the  deputy  returning  officer  at  the  proper 
polling  place  (Bouin).  His  name  was  not  on  the  list  of  the 
poll  book  in  the  custody  of  either  Woodside  (in  the  evidence 
called  Whiteside)  or  Bouin,  and  he  did  not  demand  from  the 
latter  or  receive  a  tendered  ballot  in  the  manner  required  by 
sec.  108.  His  vote  could  not  in  any  event  be  counted  on  the 
scrutiny.  And  even  if  there  had  been  a  proper  demand  and 
an  improper  refusal  there  was  nothing  more  than  an  irregu- 
larity. ^ 

The  result  on  the  whole  is  that  the  election  is  not  avoided, 
but,  as  some  of  the  rulings  on  the  scrutiny  proceedings  were 
erroneous,  the  case  must  go  back  to  be  continued'  on  that 
branch,  pursuant  to  the  arrangement  made  at  the  trial. 

As  to  costs.  The  petitioner  failed  on  the  charges  of  cor- 
rupt practices,  and  he  should  pay  to  the  respondent  the  costs  of 
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and  occaBioned  by  that  branch  of  the  case.  The  costs  of  the 
scTTitiny  should  be  reserved  to  be  dealt  with  by  the  trial 
Judges  or  Judge  by  whom  the  scrutiny  is  continued  and 
concluded. 

And  as  on  the  appeal  success  is  divided,  there  should  be 
no  costs  of  it  to  either  party. 

OsLER  and  Garrow,  JJ.A.,  for  reasons  stated  by  each 
of  them  in  writing,  agreed  with  the  conclusions  reached  by 
the  Chief  Justice. 

Maclaren,  J.A.,  also  concurred. 

Meredith,  C.J.,  agreed  as  to  the  scrutiny,  but  dissented 
as  to  the  corrupt  practices  and  proof  of  agency,  and  was  of 
opinion  that  the  election  should  be  avoided. 


June  16th,  1906. 

C.A. 

VALIQUETTE  v.  ERASER. 

NegUgenee — Injury  to  Person — Falling  of  Wall  of  Building — 
Exceptional  Storjn — Defective  Construction — Employment 
of  Competent  Superintendent  and  Builder — Cause  of 
Injury, 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court  (4 
0.  W.  R.  543,  9  0.  L.  R.  57),  affirming  judgment  of  Teetzel, 
J.  (4  0.  W.  R.  60),  dismissing  the  action,  which  was  brought 
by  the  widow  and  administratrix  of  one  J.  S.  Valiquette  to  re- 
cover damages  in  respect  of  the  death  of  her  husband,  a 
boiler-maker,  who,  while  working  for  a  contractor  at  a  boiler- 
house  in  course  of  erection  for  defendants  Eraser  &  Co.,  was 
killed  by  the  falling  of  a  wall  of  the  building.  After  the 
walls  and  roof  had  been  completed,  machinery  was  brought 
into  the  building  through  large  door  openings  left  unclosed 
for  that  purpose.  The  wind  during  a  violent  storm,  rushing 
in  through  the  openings,  forced  off  the  roof,  and  the  walls 
feD.  The  Court  below  held  that  leaving  the  openings  was 
no:  a  negligent  act,  and  also  that  there  was  no  liability  by 
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reason  of  the  mode  of  construction,  even  if  it  was  defective, 
the  owner  being  entitled  to  rely  on  the  skill  of  competent 
architects  and  builders. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

J.  Lorn  McDougall,  Ottawa,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

Meredith,  J.A.  : — To  entitle  plaintiff  to  judgment  in 
this  action,  it  was  necessary  for  her  to  prove  that  defen- 
dants were  guilty  of  actionable  negligence  towards  the  man 
who  was  killed — ^the  breach  of  some  duty  which  they  owed 
to  him — and  that  such  negligence  was  the  real  cause  of  his 
death.  It  is  enough  to  say  that  both  of  these  things  have 
not,  if  either  of  them  has,  been  proved'.  .  .  .  The  wall 
fell  in  a  squall  of  a  very  unusual  and  extraordinary  character 
—of  very  unusual,  concentrated,  energy.  The  building  was 
in  an  unfinished  state,  still  under  construction ;  among  other 
things,  the  openings  for  windows  and  doors  were  not  yet  filled 
in,  giving  much  greater  scope  to  the  destructive  power  of 
the  storm. 

After  the  beet  consideration  I  have  been  able  to  give  to 
th<^  case,  I  am  unable  to  find  that  actionable  negligence  has 
been  proved — that  the  onus  of  proof  in  this  respect  has  been 
satisfied ;  and',  if  it  had,  I  would  be  unable  to  find  that  any 
such  negligence,  and  not  the  effect  of  an  extraordinary  wind 
storm  upon  a  new  building  in  an  unfinished  state,  was  the 
proximate  cause  of  the  injury. 

After  the  findings  of  the  trial  Judge  and  of  the  Divisional 
Court  against  plaintiff  on  these  pure  questions  of  fact,  one 
should  need  to  be  very  clearly  of  a  contrary  opinion  before 
giving  effect  to  this  appeal ;  to  the  contrary  of  that,  I  would 
have  reached  the  conclusions  which  I  have  expressed  upon 
these  questions  if  there  had  been  no  prior  findings  upon  such 
questions. 

Appeal  dismissed,  and  with  costs  if  demanded. 

Osler,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  also  con- 
curred. 
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June  16th,  1906. 

C.A. 

GLOSTEB  V.  TOBOXTO  ELECTRIC  LIGHT  CO. 

Neg}igenc&— Injury  h  Infaait — Electric  Wirer^Proximity  to 
HighwQAf — Nuisance — Jury, 

Appeal  by  defendants  the  electric  light  company  from 
judgmtnt  of  T^:et?el,  J.,  in  favour  of  plaintiffs,  upon  the 
findings  of  a  jury,  in  an  action  by  a  boy  of  eight  and  his 
father  against  the  electric  light  company  and  the  corporation 
of  the  township  of  York,  to  recover  damages  for  injuries 
sostained  by  the  boy  and  consequent  expense  occasioned  to 
his  father  by  the  alleged  negligence  of  defendants  in  leaving 
a  live  wire  so  exposed  that  the  boy  touched  it.  This  was  in 
crossing  the  Glen  road  bridge  from  the  city  of  Toronto  into 
the  township  of  York,  on  8th  October,  1904.  The  jury  ex- 
onerated the  township  corporation,  but  found  the  electric 
light  company  guilty  of  negligence,  and  assessed  the  boy's 
damages  at  $1,700  and  the  father's  at  $800. 

W.  B.  Bidden,  K.C.,  and  B.  H.  Greer,  for  defendants. 

W.  N.  Ferguson,  for  plaintiffs. 

ITie  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
Row,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J. A.: — .  .  .  Several  years  before  the  occur- 
rence which  gave  rifie  to  the  action,  a  private  corporation 
known  as  the  Scottish  Ontario  Land  Co.  were  the  owners  of 
a  large  plot  of  ground  in  the  township  of  York  near  the  city 
of  Toronto,  part  of  which  they  had  laid  out  into  building 
lotg,  lajfing  out  streets  thereon  which  connected  with  exist- 
ing highways  in  the  township.  They  had  also,  in  order  to 
provide  for  access  to  and  from  the  city,  built  a  substantial 
bridge  24  feet  in  width  over  a  wide  and  deep  ravine  on  their 
property.  Neither  the  street  (Glen  road)  as  laid  down  on 
the  plan  through  the  ravine,  nor  the  bridge  over  it,  had 
been  assumed  by  the  defendant  township  corporation  as  a 
public  highway,  though  the  latter,  as  the  settlement  in  the 
township  grew  up,  came  into  constant  and  extensive  use. 
After  the  bridge  was  built,  and  some  9  or  10  years  before  ac- 
tion, the  defendants  the  electric  light  company  carried  their 
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wires  west  of  the  bridge  across  the  ravine  on  poles  along 
the  sides  and  bottom  of  the  ravine,  the  wire  as  it  came  up  the 
incline  at  the  north  end  of  the  bridge  being  between  6  and  7 
feet  from  the  west  side  of  the  bridge,  according  to  the  recol- 
lection of  such  witnesses  as  could  speak  to  its  position  at  that 
time.  The  right  of  the  defendants  to  erect  these  poles  and 
carry  their  wires  across  the  ravine  in  this  manner  was  not 
in  dispute,  and  the  wires  or  some  of  them  were  connected 
with  poles  for  arc  lights  a  short  distance  beyond  the  north 
and  south  ends  of  the  bridge. 

In  course  of  time  the  bridge  became  out  of  repair  and 
dangerous,  and,  while  it  had  become  of  great  importance  to 
a  large  section*  of  the  public  in  the  city  and  township,  the 
company  who  had  built  it  had  ceased  to  have  much,  if  any, 
interest  in  its  maintenance,  and  had  put  up  a  notice  that 
persons  using  it  did  so  at  their  own  risk,  and  the  township 
corporation  disclaimed  any  obligation  to  repair  it. 

The  legislature  finally  intervened,  and  by  3  Edw.  VII. 
ch.  89,  after  reciting  that  the  bridge  had  become  to  all  in- 
tents a  public  highway,  enacted  that  the  township,  without 
passing  any  by-law  for  the  purpose,  should  reconstruct  and 
repair  it  as  a  local  improvement,  assessing  the  cost  upon  the 
property  benefited  as  described  in  the  Act.  The  works  were 
to  be  performed  under  the  supervision  of  a  competent  engi- 
neer to  be  appointed  by  the  County  Judge,  but  their  construc- 
tion was  not  to  impose  upon  the  township  any  liability  for 
their  future  maintenance  and  repair. 

The  new  bridge  thus  built  by  the  township  under  the 
authority  of  the  Act  was  being  practically  used  for  traffic 
of  all  kinds  by  the  end  of  the  first  week  in  August,  1904, 
though  some  work  remained  to  be  done  upon  it,  and  it  was 
not  finally  approved  by  the  engineer  in  charge  until  the 
middle  of  September,  subject  to  some  painting  being  done 
upon  it,  which  seems  not  to  have  been  completed  before  1st 
October. 

The  bridge  wa^  an  iron  structure,  4  feet  wider  on  each 
side  than  the  old  one,  or  in  all  a  trifle  more  than  32  feet  wide. 
On  each  side  it  was  protected  by  a  lattice-work  iron  railing 
4  feet  1  inch  in  height  above  the  sidewalk  of  the  floor  of  the 
bridge,  with  lozenge-shaped  openings  therein,  16^  inches  in 
width.  The  distance  between  the  railing  and  defendant  com- 
pany's wire,  as  reduced  by  the  widening  of  the  bridge,  was 
variously  stated  as  from  14  to  20  inches,  the  wire  being,  at 
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the  place  where  the  boy  touched  it,  a  little  lower  than  half 
way  bebreen  the  top  of  the  railing  and  the  floor  of  the  bridge. 

On  8th  October,  1904,  plaintiff  Francis  Gloster,  a  boy  of 
between  8  and  9  years  of  age,  who  was  crossing  the  bridge 
or  playing  thereon  with  some  companions,  pushed  his  arm 
through  one  of  the  lower  openings  in  the  lattice  work  of  the 
railing,  and  touched  or  took  hold  of  the  wire.  There  was 
some  reason  to  suppose  from  his  examination  before  the  trial 
that  he  was  attempting  to  reach  it  with  a  small  metal  toy  he 
had  in  his  hand,  but  this  he  would  not  admit  or  did  not  re- 
member when  giving  his  evidence  at  the  trial.  The  insular 
tion  of  the  wire  being  imperfect,  the  result  was  that  the  boy^s 
hand,  where  it  had  taken  hold  of  the  wire,  and  his  head,  which 
rested  upon  or  touched  part  of  the  iron  work  of  the  railing, 
were  very  severely  burnt. 

It  was  quite  clear  from  the  whole  of  the  evidence  that  the 
wire  could  not  be  touched  accidentally  by  any  one  merely 
parsing  over  or  standing  on  the  bridge  or  at  the  railing,  or 
who  was  looking  through  or  over  the  railing,  or  without  in- 
tending to  touch  it  or  without  deliberately  reaching  out 
through  the  railing  as  far  as  the  wire,  and  there  was  no 
evidence  that  there  was  anything  of  a  character  likely  to 
entice  or  induce  children  to  play  with  or  put  their  hands 
npon  it,  and  the  Judge,  without  objection,  so  told  the  jury. 

There  was  evidence  that  a  servant  of  defendants,  in  the 
ordinary  course  of  his  duty,  crossed  the  bridge  for  the  pur- 
pose of  trimming  the  electric  lamps,  and  it  was  said  that  he 
nuist  have  seen  that  it  was  being  widened  and  the  distance 
between  the  bridge  and  the  wire  reduced,  and  it  was  also 
shewn  that  on  one  occasion,  while  the  work  was  going  on,  the 
superintendent  of  construction  visited  the  bridge  and  stood 
on  the  bank  of  the  ravine,  though  he  did  not  cross  over,  and 
tiie  railings  of  the  bridge  were  not  then  up.  He  knew  that 
the  bridge  was  being  repaired,  but  not  that  it  was  being  wid- 
ened. At  the  south  end  the  wires  appear  to  have  been  much 
more  distant  from  the  bridge  than  at  the  norih. 

The  findings  of  the  jury  which  affected  the  defendant 
company  were,  that  the  proximity  of  their  wires  to  the  west 
side  of  the  bridge  was  a  source  of  danger  to  the  travelling 
public,  and  that  the  negligence  of  which  they  were  guilty 
consisted  in  the  wires  being  too  close  to  the  bridge,  and  for 
an  unreasonable  length  of  time. 
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I  am  of  opinion  that  in  this  case  the  defendant  company 
are  entitled  to  judgment.  The  question  is  whether  there  was 
evidence  upon  which  the  jury  could  reasonably  have  found 
that  the  electric  wire  was  a  nuisance  to  those  lawfully  using 
th^  highway.  This,  I  think,  must  be  answered  m  the  nega- 
tive, and  it  therefore  becomes  unnecessary  to  consider  the 
further  question,  whether,  if  the  wire  could  be  held  to  be  a 
nuisance,  there  was  evidence  that  the  defendant  company 
had  notice  of  the  altered  conditions  which  made  it  such. 

The  highway  near  which  the  wire  was  erected  was  the 
bridge.  It  extended  to  the  width  of  the  bridge,  and  no  fur- 
ther. Everything  outside  of  or  beyond  that  was  the  prop- 
erty of  other  persons,  upon  or  over  which  the  public  had 
no  right  to  be,  and  upon  that  property  the  defendant  com- 
pany's wires  were  lawfully  erected. 

The  duty  of  the  defendant  company,  as  established  by 
Barnes  v.  Ward,  9  C.  B.  392,  and  kindred  authorities,  wa* 
so  to  use  the  property  of  which  they  were  in  occupation  that 
it  should  not  be  dangerous  to  persons  using  the  highway 
with  ordinary  care. 

A  breach  of  that  duty  is  a  public  nuisance,  and  gives  rise 
to  an  action  at  the  suit  of  any  one  who  suffers  a  particular 
injury.     .     .     . 

[Eeference  to  Barnes  v.  Ward,  9  C.  B.  392 ;  Hardcastle 
V.  South  Yorks  R.  W.  Co.,  4  H.  &  N.  67,  74;  HounseU  v. 
Smyth,  7  C.  B.  N.  S.  731.] 

If  in  the  present  case  the  defendant  company's  wire  had 
been  strung  so  close  to  the  bridge  that  any  one  lawfully 
using  the  bridge  by  travelling  along  it,  or  leaning  against 
or  looking  over  the  railing,  might  accidentally  or  inadver- 
tently touch  it,  there  would  be  evidence  on  which  a  jury 
might  well  find  such  a  wire  to  be  a  public  nuisance.  But 
where,  as  here,  it  is  distant  at  least  14  inches  from  the 
bridge,  separated  from  it  by  a  railing,  and  cannot  be  reached 
or  touched  by  any  one  without  intending  to  do  so,  or  without 
stretching  up  through  the  railing  beyond  the  side  of  the 
bridge,  and  therefore  outside  the  highway,  as  far  as  the 
wire,  I  fail  to  see  how  the  latter  can  be  said  to  be  a  source 
of  danger  to  any  one  lawfully  using  the  highway.  The  use 
of  the  bridge  by  the  public  as  a  highway,  or  for  any  lawful 
purpose  incidental  to  such  use,  was  not  impeded  by  the  ex- 
istence of  the  wire  in  its  then  situation,  and  no  deviation 
was  possible  by  night  or  by  day,  in  the  ordinary  course  of 
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such  user,  which  could  have  resulted  in    the    wire  being 
touched  by  any  one.     ... 

[Harrold  v.  Watney,  [1898]  2  Q.  B.  320,  distinguished. 
Beference  also  to  Lynch  v.  Nuidin,  1  Q.  B.  29;  Binks  v. 
South  Yorkshire  B.  W.  Co.,  3  B.  &  S.  244;  Macdowall  v. 
Great  Western  R,  W.  Co.,  [1903]  2  K.  B.  331;  Smith  v. 
Hayes,  29  0.  R.  283;  Newell  v.  Canadian  Pacific  R.  W.  Co., 
7  0.  W.  R.  771;  Hughes  v.  Macfie,  2  H.  &  C.  744.] 

There  beings  then,  no  evidence  that  the  defendant  com- 
pany ought  reasonably  to  have  anticipated  that  any  one — 
children  or  others — ^using  the  highway,  would  have  inter- 
fered with  their  wire,  and  no  evidence  of  the  neglect  of  any 
duty  on  their  part  to  the  public,  it  appears  to  me  that  the 
action  fails  and  that  the  appeal  must  be  allowed'. 


June  16th,  1906. 
C.  A. 
GREIG  V.  MACDONALD. 

Partnerahip  —  Dissolution  —  Claims  against  Withdrawing 
Partner — Moneys  of  Firm  Used  for  Private  Purposes — 
Sale  of  Interesft  without  Deduction — Construction  of 
Agreement — Reformation— Fraud, 

Appeal  by  defendant  from  the  order  of  a  Divisional 
Court  (6  0.  W.  R.  342)  reversing  the  judgment  of  Britton, 
J.  (5  0.  W.  R.  80),  so  far  as  it  was  in  favour  of  defend- 
ant, and  awarding  judgment  in  favour  of  plaintiffs  for 
$321.61. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

George  Kerr  and  Joseph  Montgomery,  for  defeudant. 

W.  E.  Middleton,  for  plaintiffs. 

Moss,  C.J.O.: — The  cause  of  action  alleged  was  an  in- 
debtedness by  defendant  to  plaintiffs  individually  and  as 
members  of  a  partnership  carrying  on  business  under  the 
finn  name  of  Greig  &  Stewart.  The  partnership  between 
plaintiffs  was  entered  into  on  12th  February,  1902.     Prior 
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to  that  date  plaintiff  Greig  and  defendant  were  co-partners 
carrying  on  the  business  which  was  subsequently  carried  on 
by  plaintiffs  Greig  and  Stewart. 

It  appears  from  the  statement  of  claim  that  all  the  items 
of  alleged  indebtedness  in  respect  of  which  judgment  has 
been  giv^i  in  favour  of  plaintiffs  were  items  incurred  be- 
fore 12th  February,  1902,  and  could  not  in  any  sense  be  said 
to  be  liabilities  incurred  to  the  present  partnership.  Plain- 
tiffs therefore  do  not  shew  on  the  face  of  their  statement  of 
claim  that  there  is  a  cause  of  action  by  them  as  partners 
against  defendant  in  respect  of  these  items.  It  seems  equal- 
ly plain  upon  the  evidence  that  plaintiff  Greig  could  not 
maintain  the  claim  individually,  for,  when  these  items  of 
alleged  indebtedness  were  incurred,  plaintiff  Greig  and  de- 
fendant were  in  partnership,  and  the  moneys  which  were 
paid  out,  and  in  respect  of  which  defendant  was  chargeable 
in  the  partnership  accounts,  would  properly  form  part  of  the 
accounting  between  plaintiff  Greig  and  defendant  upon  the 
adjustment  of  the  partnership  accounts  between  them.  But  on 
12th  February,  1902,  and  as  preliminary  to  plaintiffs  Greig 
and  Stewart  forming  their  co-partnership,  defendant  sold  his 
interest  in  the  partnership  business  and  the  assets  to  plain- 
tiff Stewart.  Thereupon  plaintiff  Greig  and  defendant  dis- 
solved partnership.  The  effect  in  law,  therefore,  was  that 
the  rights  of  plaintiff  Greig  and  defendant  respectively  were 
to  have  the  partnership  accounts  taken  and  the  business 
wound  up  and  adjusted. 

But  defendant  having  sold  and  transferred  his  interest 
to  plaintiff  Stewart,  the  latter  was  in  law  entitled  to  the 
same  right  as  against  plaintiff  Greig.  Instead,  however,  of 
plaintiffs  exercising  their  rights  in  that  regard,  they  agreed 
to  form  and  did  form  their  present  co-partnership.  The 
instrument  of  agreement  under  which  defendant  transferred 
his  interest  to  plaintiff  Stewart  is  dated  12th  February,  and 
shews  upon  its  face  that  up  to  that  date  plaintiff  Greig  and 
defendant  were  partners,  and  that  they  had  agreed  upon  a 
dissolution.  It  also  shews  that  defendant  had  agreed  to  sell 
to  plaintiff  Stewart  his  interest  in  the  business  for  .  .  . 
$4,500  cash ;  and  it  also  goes  on  to  say  that  the  present  plain- 
tiffs agreed  to  continue  the  business  as  partners  and  to  as- 
sume the  payment  of  all  the  debts  and  liabilities  of  the 
former  firm  and  to  indemnify  defendant  against  the  debts 
and  liabilities.    It  is,  in  fin^  an  agreement  taking  effect,  as 
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of  its  date^  upon  the  business,  both  as  regards  transfer  of 
defendant's  interest  and  as  regards  formation  of  the  new 
partnership. 

By  a  separate  agreement  plaintiffs  agreed  as  to  the 
terms  of  their  partnership,  and  in  that  instrument,  to  which 
defendant  was  not  a  party,  they  assumed  to  make  their  part- 
nership relate  back  to  Ist  February,  1902.  That  mode  of 
dealing  between  themselves  could  not  alter  defendant's  po- 
sition as  a  partner  from  1st  to  12th  February,  nor  could  it 
operate  to  give  to  defendant  Stewart  any  higher  rights  in 
respect  of  the  late  partnership  than  he  had  under  his  agree- 
ment with  defendant. 

Taking,  therefore,  the  instruments  and  the  items  of  the 
claim,  it  is  apparent  that  plaintiffs  could  maintain  no  right 
to  recover  them  in  the  way  in  which  it  is  sought  to  recover 
them  in  this  action.  As  already  pointed  out,  plaintiffs  could 
not  recover  them  as  debts  due  to  their  partnership;  and 
plaintiff  Greig  could  not  recover  them  as  an  individual. 
And  furthermore,  the  agreement  between  defendant  and 
plaintiff  Stewart  operated  as  a  sale  by  defendant  to  plain- 
tiff Stewart  of  defendant's  interest  as  it  stood  on  12th  Feb- 
ruary, whatever  that  interest  might  be,  and  it  is  clear  that 
that  interest  was  subject,  on  the  taking  of  the  accounts,  to 
the  allowance  of  those  items  against  defendant. 

It  is  argued,  however,  and 'the  Divisional  Court  has  come 
to  the  conclusion,  that  the  sale  by  defendant  to  plaintiff 
Stewart  was  a  sale  of  his  interest  as  of  1st  February,  and 
by  reference  to  a  balance  sheet,  prepared  on  that  date,  shew- 
ing the  respective  interests  of  plaintiff  Greig  and  defend- 
ant in  the  partnership.  But  the  evidence  does  not  sustain 
that  view,  even  if  it  could  be  received  as  against  the  in- 
strument. 

No  case  was  made  for  reforming  the  instrument,  nor  does 
there  appear  to  be  any  good  reason  why  it  should  be  re- 
fonned.  It  is,  no  doubt,  correct  to  say  that  reference  was 
made  to  the  balance  sheet  of  1st  February,  but- it  was  only 
^th  a  view  to  plaintiff  Stewart  seeing  in  a  general  way  what 
defendant's  substantial  interest  in  the  partnership  amounted 
t».  The  amount  agreed  to  be  paid  was  certainly  not  based 
iipon  the  balance  sheet,  which  shewed  an  interest  worth  a 
much  larger  sum  than  $4,500.  And  if  the  amount  paid  had 
^n  intended  to  represent  the  exact  value  of  the  interest 
of  the  defendant,  it  would  have  been  necessary  to  consider 
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what  had  accrued  to  him  out  of  the  business  between  1st 
and  12th  February,  a  thing  which,  of  course,  was  not  either 
done  or  thought  of  .  .  .  There  was  no  representation 
to  plaintijB[  Stewart  by  defendant  as  to  the  exact  amount  of 
his  interest  in  the  business,  and  there  was  no  false  sugges- 
tion or  concealment  to  lead  plaintiff  Stewart  to  believe  tiiat 
no  change,  either  as  to  payments  on  account  of  .defendant  or 
as  to  credits  to  which  he  was  entitled,  had  occurred  between 
1st  and  12th  February. 

It  was  suggested  for  plaintiffs  that  defendant  had  com- 
mitted a  virtual  fraud  by  the  manner  in  which  the  items 
now  in  dispute  were  dealt  with  during  the  period  between 
1st  and  12th  February,  but  there  is  really  no  ground  for 
any  such  conclusion  upon  the  evidence.  The  actual  bargain 
and  the  real  transaction  between  the  parties  was  a  sale  by 
defendant  and  the  purchase  by  plaintiff  Stewart  of  the  in- 
terest of  defendant  as  it  existed  on  12th  February. 

Plaintiffs  do  not  seek  to  set  aside  the  sale,  nor  ask  to 
have  matters  restored  to  their  former  position.  They  adhere 
to  the  sale,  but  seek  by  inference  rather  than  by  evidence  to 
change  the  nature  of  the  transaction  and  to  deprive  defend- 
ant of  the  position  which  he  held  as  a  partner  between  Ist 
and  12th  February.  And  no  case  has  been  made  for  alter- 
ing or  reforming  (as  was  said  in  argument)  the  instrument 
of  agreement  entered  into  by  defendant,  and  that  instru- 
ment standing,  plaintiffs^  claim  fails. 

The  appeal  should  be  allowed,  and  the  judgment  of  the 
trial  Judge  restored,  with  costs  throughout. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garrow  and  Maclaren,  JJ.A.,  also  concurred. 

Meredith,  J.A.,  dissented,  for  reasons  stated  in  writing. 
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C.A. 

Re  CARTWHIGHT  AND  TOWN  OF  NAPANEE. 

Re  knight  and  TOWN  OP  NAPANEE. 

CasU — Motion  to  Quash  Municipal  By-law — Intervening 
Statute  Validating  By-law — Costs  Left  to  Discretion  of 
Court — Costs  in  Court  of  Appeal, 

Appeal  by  Sir  Richard  John  Cartwright  from  order  of 
Meredith,  J.  (6  0.  W.  R.  773),  refusing  to  quash  a  by- 
law  of  the  town  of  Napanee  providing  for  the  erection  and 
equipment  of  a  municipal  electric  light  plant  and  for  the 
issue  of  debentures;  and  apjjeal  by  Alfred  Knight  from  order, 
of  Meredith,  C.J.,  refusing  Knighfs  application  to  quash 
the  same  by-law. 

The  appeals  were  heard  by  Moss,  C.J.O.,  Osler  and 
Garrow,  JJ.A. 

W.  E.  Middleton,  for  the  appellants. 

A.  Bruce,  K.C.,  and  W.  S.  Herrington,  K.C.,  for  the 
town  corporation. 

Moss,  C.J.O. : — After  the  argument  on  appeal,  and  while 
the  cases  were  standing  for  judgment,  the  respondents  pro- 
curwl  the  passage  through  the  legislature  of  an  Act,  whicli 
has  been  duly  assented  to  by  the  Lieutenant-Governor,  and 
ve  have  been  furnished  witK  a  copy.  There  is  a  lengthy  pre- 
amble, to  which  the  curious  may  refer  for  a  history  of  the 
proceedings  up  Xo  and  inclusive  of  the  appeals  to  this  Court. 
VOL.  vin.  o.w.B.  no.  3 — 6 
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By  the  enacting  part,  the  by-law  is  confirmed  and  de- 
clared to  be  legal,  valid,  and  binding  on  the  corporation  of 
the  town  of  Napanee  and  the  ratepayers  thereof,  notwith- 
standing any  defect  or  error  in  substance  or  form  or  in  any 
proceeding  relating  thereto  or  in  the  manner  of  passing  the 
same.  It  is  further  enacted  that  nothing  in  the  Act  con- 
tained shall  affect  the  costs  of  any  appeal  now  pending,  but 
the  same  shall  be  in  the  deration  of  the  Court,  and  may 
be  determined  and  awarded  in  the  same  manner  as  if  the 
Act  had  not  been  passed. 

So  far,  therefore,  as  our  views  with  regard  to  the  objec- 
tions made  to  the  by-law  are  concerned,  the  legislation  has 
rendered  it  of  little  consequence  whether  or  not  we  give  ex- 
pression to  them,  for  they  cannot  now  affect  the  validity 
of  the  by-law.  Probably  it  would  have  been  better  if  the 
legislature,  having  gone  so  far,  had  seen  fit  to  dispose  of 
the  whole  matter,  including  the  question  of  costs.  But,  as 
the  determination  of  the  costs  has  been  left  in  our  discre- 
tion, the  parties  are  entitled  to  our  award  in  respect  of  them. 

In  general  the  incidence  of  costs  depends  upon  the  re- 
sult of  the  proceedings  taken,  and,  as  a  rule,  when  that  re- 
sult is  ascertained,  little  difficulty  is  experienced  in  deter- 
mining upon  which  party  the  payment  of  the  costs  should 
fall.  But  here  the  respondents,  by  their  action  in  obtaining 
curative  l^slation,  have  deprived  the  appellants  of  the 
chance  of  obtaining  any  substantial  benefit  from  their  ap- 
peals. 

The  learned  Judges  in  the  Court  below  appear  to  have 
been  of  the  opinion  that  the  respondents  were  in  the  wrong 
in  neglecting  to  properly  comply  with  the  requirements 
which  the  Municipal  Act  imposes  as  conditions  precedent 
to  the  passage  of  a  valid  by-law  of  the  nature  of  that  in 
question  here.  And  in  appeal  the  respondents  were  redly 
compelled  to  rely  upon  the  excuses  put  forward  ip  their  affi- 
davits as  sufficient  to  justify  waiver  of  the  provisions  of  the 
statute.  Many  of  these  had  little  or  no  bearing  on  the  real 
question.  No  circumstances  were  shewn  upon  which  the 
appellants  could  be  held  to  be  estopped  of  their  rights  as 
ratepayers;  and  their  relations  to  the  Napanee  Water  and 
Electric  Light  Company  and  the  Napanee  Gas  Company, 
their  attitude  on  the  policy  of  the  town  in  undertaking  the 
construction  and  installation  of  an  electric  lig^ht  plant,  and 
their  motives  in  moving  against  the  by-law,  were  beside  the 
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question.  The  appellants  were  quite  within  their  rights  in 
objectiiig  when  and  as  they  did  to  the  .  .  .  municipality 
.  .  .  assuming  to  act  upon  a  by-law  which  was  passed 
without  due  regard  to  the  provisions  of  the  statute. 

On  the  whole  we  think  that^  in  the  exercise  of  our  dis- 
cretion, the  costs  of  the  appeals  should  be  awarded  to  the 
appellants. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garkow,  J.A.,  also  concurred. 


Cartwright,  Master.  June  18th,  1906. 

CHAMBBXS. 

CAMPBELL  y.  CBOIL. 

Uoney  ii^  Ctmrt  —  Ownership  of  —  PaHnership  —  Judgment 
Creditors— ^top  Orders— Creditors'  Relief  Act— Payment 
(fut  to  Sheriff  for  Distribution. 

Motion  by  creditors  of  the  firm  of  Croil  &  McCuUough 
for  payment  out  of  Court  of  $530  standipg  to  the  credit  of 
defendant  McCuUough. 

6.  A.  Stiles,  Cornwall,  for  the  applicants. 

Gmmn  Smith,  for  defendant  McCuUough. 

W.  E.  Middleton,  for  an  opposing  creditor. 

The  Master  : — The  facts  of  this  case  appear  from  the 
i«porte  to  he  found  in  6  0.  W.-B.  933,  7  0.  W.  R.  379,  475. 

There  is  still  in  Court  $530,  which  is  standing  to  the 
credit  of  defendant  McCuUough,  and  was  virtually  deter- 
^iBed  to  be  his  separate  property  by  the  report  of  the  local 
Master,  as  weU  as  by  the  order  of  15th  December  last,  af- 
^ed  as  above.  The  Divisional  Court  did  not  in  any  way 
^'  the  disposition  of  the  fund. 

Against  this  there  have  been  lodged  6  stop  orders  by  credi- 
toiB  ather  of  defendant  McCuUough  or  of  Croil  &  McCul- 
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lough.  The  prei>ent  motion  is  on  behalf  of  all  these  credi- 
tors (except  one,  whose  execution  is  against  McCullough 
only)  for  an  order  for  payment  out  to  them.     .     .     . 

Jt  was  still  contended  that  this  money  belonged  to  the 
firm  of  Croil  &  McCullough  and  should  go  to  the  creditors  of 
the  partnership  only.  But  this  is  no  longer  an  open  ques- 
tion, so  far  Sis  I  can  see. 

The  Creditors'  Relief  Act  was  passed  m  1880.  Its  effect 
on  money  in  Court  against  which  execution  creditors  have 
lodged  stop  orders  wa^  first  considered  in  Dawson  v.  'Moffatt, 
11  0.  R.  484.  There  a  Divisional  Court  decided  that  such 
money  should  be  applied  in  accordance  with  the  Act.  They, 
however,  directed  distribution  to  be  made  by  the  local  Master, 
and  not  by  the  sheriff. 

In  consequence,  as  it  would  seem,  of  this  decision,  the  Act 
was  amended  by  the  addition  of  what  is  now  sec.  24  of  the 
Act  as  found  in  the  last  revision:  see  49  Vict.  ch.  16,  sec. 
37  (0.) 

The  effect  of  the  Act  itself  on  tlie  rights  of  creditors  was 
dealt  with  by  the  Court  of  Appeal  in  Re  IvIcDonagh  v.  Joph- 
son,  16  A.  R.  107. 

It  would  seem  clear  that  the  proper  order  to  make  is  that 
the  money  in  question  be  paid  out  forthwith  to  the  sheriff  of 
Stormont,  Diindas,  and  Glengarry,  and  be  deemed  to  bo 
money  levied  under  execution  againj^t  defendant  McCullough 
and  be  dealt  with  as  the  Act  provides. 

As  a  motion  wa^  necessary  to  get  the  money  out  of  Court, 
the  costs  of  all  parties  may  be  added  to  cheir  claims. 


Magee,  J.  June  18th,  1906. 

CHAMBERS. 

MURPHY  V.  CORRY. 

Cosfs — Taxation — Stenographer's  Fees — tlvuhnce  on  Reference 
— Rnle   114'^ — Consent — K^eriifcnte   of  ^fnMer. 

Appeal  by  defendant  from  taxation  of  plaintiff's  cosi'^. 
J.  R.  Code,  for  defendant. 
R.  McKay,  for  plaintiff. 
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Mag££^  J. : — I  dismissed  the  appeal  except  as  to  the  item 
of  stenographer's  fees  on  the  reference  before  the  local  Master 
at  Ottawa.     .    .     . 

Canadian  Bank  of  Commerce  v.  Kolston,  4  0.  L.  R.  106, 
110,  1  0.  W.  R.  351,  does  not  help  Mr.  Code,  as  there  the 
judgment  itself  deprived  plaintiff  of  costs. 

As  to  the  stenographer's  fees,  it  was  stated  by  counsel 
that  they  had  been  incurred  by  consent  of  parties.     If  so, 
Rule  1143,  as  amended  by  Rule  1270,  authorizes  the  allow- 
ance, on  ihe  certificate  of  the  local  Master.     I  have  nothing 
to  shew  whether  or  not  such  consent  was  given,  and  cannot 
8ay  that  the  taxing  officer  was  wrong.    The  reasons  for  that 
officer's  allowance  of  the  various  items  was  not  before  me. 
If  plaintiff  files  the  Master's  certificate  under  Rule  1143,  the 
appeal  will  be'  dismissed  on  this  ground  also,  and  the  dis- 
missal will  be  with  costs.     If  such  certificate  be  not  filed,  it 
should  be  shewn  under  what  circumstances  the  stenographer 
was  called  in,  and  whether  his  fees  were  paid  by  the  Master 
or  by  plaintiff ;  and  the  matter  may  be  spoken  to  again. 


Magee,  J.  June  18th,  1906. 

OHAMBEBS. 

Re  GREER,  GREER  v.  GREER. 

^^^r^Administration  Proceedings— Taxed  Costs  in  Lieu  of 
Commission — Special  Circumstances — Consemt. 

Motion  by  plaintiffs,  on  consent  of  all  parties,  for  an 
ower  allowing  taxed  costs  in  lieu  of  the  usual  commission  i^ 
J^pnxjeeding  for  the  administration  of  the  estate  of  Thomas 
•^reer,  deceased. 

*^''*ayson  Smith,  for  plaintiffs. 

Magee,  J. : — The  Master's  certificate  does  not  shew  any 
^usuaj  proceedings  or  difficulties  such  as  arose  in  Wright 
^'^n,  16  C.  L.  T.  Occ.  N.  193.  The  adding  of  parties, 
^^^rtisin^  for  creditors,  considering  claims,  and  sale  of 
^^.  and  examination  of  accounts,  are  the  most  ordinary 
experiences.    It  is  stated  that  the  executors'  accounts  were 
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intricate  and  badly  kept^  and  gave  rise  to  many  questions, 
some  difficult  to  determine^  and  required  much  time  and 
trouble  to  adjust,  and  covered  about  300  items  on  each  side, 
the  receipts  being  over  $9,000  and  the  disbursements  about 
$11,500,  the  estate  now  being  about  $3,400  and  some  per- 
sonalty specifically  bequeathed,  outside  of  the  balance,  if  any, 
due  from  the  surviving  executor.  Some  74  pages  of  evidence 
have  been  taken  and  135  hours  spent  in  attendance  before 
the  Master. 

The  Master  had  power  to  direct  the  accounts  to  be  brought 
in  in  proper  shape,  and  the  parties  beneficially  inteirested 
should  not  be  put  to  greater  expense  because  of  the  execu- 
tors' neglect  of  duty.  It  does  not  appear  on  what  sum  the 
commission  under  Rule  1146  would  be  calculated  in  this  case: 
see  Be  Brown,  19  C.  L.  J.  367.  But,  as  pointed  out  by  the 
Chancellor,  in  Be  Stubbing,  20  C.  L.  J.  193,  the  Rule  was 
not  intended  to  do  strict  justice,  but  only  to  afford  a  con- 
venient mode  of  fixing  the  remuneration,  though  in  some 
cases  it  might  be  too  little,  or,  as  alleged  in  that  case,  too 
much.  And,  as  he  points  out,  if  a  departure  from  it  is  de- 
sired, it  should  be  asked  at  an  early  stage. 

The  solicitors  for  all  parties  agree  in  the  application,  but 
if,  as  is  to  be  assumed,  the  clients  also  approve,  there  should 
be  no  difficulty  in  getting  what  may  be  considered  proper 
remuneration.  On  the  material  before  me  I  do  not  think 
Rule  1146  should  be  departed  from. 

Magee,  J.  June  18th,  1906. 

WEEKLY   COURT. 

Re  MANUEL. 

Will — Construction  —  Bequest  to  Widow  —  "  Dow&r  of  One- 
third  of  my  Estate'' — N oru-techmical  Use  of  "Dower'' — 
Absolute  Gift  of^  Om-third  of  Whole  Estate, 

Application  by  the  executors  for  an  order  declaring  the 
construction  of  the  will  of  Obed  Manuel,  deceased,  as  to  the 
interest  taken  by  his  widow  thereunder  in  his  estate. 

M.  F.  JIuir,  Brantford,  for  the  executors. 

T.  R.  Slaght,  K.C.,  for  the  widow  and  for  Frederick 
Manuel,  a  legatee. 

E.  E.  A.  DuVemet,  for  Christiana  Stoddard. 
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Mag££,  J.: — After  appointing  executors  and  directing 
than  to  pay  his  debts  and  funeral  expenses  and  probate^  the 
teetator  further  directs  them  to  sell  "  the  whole  of  my  real 
estate  and  personal  property  and  chattels'' — excepting  cer- 
tiin  household  goods  reserved  for  his  wife  —  *^  turning  the 
same  into  money/'  The  will  then  proceeds :  "After  the  pay- 
ment of  my  said  debts,  funeral  expenses,  etc.,  and  my  wife 
Sarah  Manuel  receives  her  dower  of  one-third  of  my  estate, 
I  give  and  bequeath  to  my  wife  Sarah  Manuel  the  whole  of 
the  interest  of  my  estate  as  long  as  she  shall  live  (that  is,  the 
interest  of  the  balance  thereof  after  she  receives  her  dower.) 
Upon  the  decease  of  my  wife  Sarah  Manuel,  I  will  and  be- 
queath to  my  son  two-thirds  of  the  balance  of  my  estate.  And 
the  remainder  one-third  of  the  balance  of  my  estate  I  will 
and  bequeath  to  my  brothers  Orman  Manuel  and  Charles 
Manuel  and  to  my  sister  Christiana  Stoddard,  to  be  divided 
between  them  share  and  share  alike." 

The  testator  died  on  25th  April,  1905,  and  probate  of  the 
vill  was  granted  by  the  Surrogate  Court  of  the  county  of 
Brant 

The  widow  contends  that  the  word  "  dower  "  is  not  to  be 
.  construed  in  its  technical  sense  of  a  life  interest  in  one-third 
of  her  husband's  realty,  but  that  by  it  the  testator  intended 
one-third  share  not  merely  for  life  but  absolutely,  and  not 
merely  in  his  real  estate,  but  in  his  whole  estate  real  and 
personal.  The  son  and  the  brother  Orman  Manuel  acquiesce 
in  this  view.     The  other  brother  and  the  sister  dispute  it. 

There  is,  no  doubt,  a  very  prevdent  idea  that  a  wife's 
^er  is  a  right  to  one-third  of  her  husband's  property,  and 
one  would  not  be  surprised  to  find  the  word  used  in  that 
sense  in  a  will  written,  as  this  one  is  said  and  appears  to  have 
been,  by  a  non-professional  person.  The  rule,  however,  is 
that  "technical  worda  or  words  of  known  legal  import  shall 
have  their  legal  effect,  even  though  the  testator  uses  incon- 
sistent words,  unless  those  inconsistent  words  are  of  such  a 
nature  as  to  make  it  perfectly  clear  that  the  testator  did  not 
mean  to  use  the  technical  words  in  their  proper  sense :  per 
Lord  Denman  in  Doe  v.  GaJlini,  5  B.  &  Ad.  640,  citing  Lord 
Redesdale  in  Jesson  v.  Wright,  2  Bligh  1. 

We  have  to  look  within  this  will  to  see  if  the  testator  has 
furnished  means  for  its  interpretation,  and  must  start  with 
the  presumption  that  he  intended  to  dispose  of  his  whole 
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estate.     A  construction  which  vrould  result  in  intestacy  as 
to  any  part  of  his  estate  is  to  be  avoided. 

It  will,  I  think,  be  convenient  to  work  backward  in  this 
case.  At  the  wife's  d^ath  "the  balance  of  my  estate"'  is 
divided  among  the  testator's  own  relatives,  his  son  and 
brothers  and  sister.  What  does  he  mean  by  "  the  balance?  *' 
The  words  imply  that  something  has  been  taken  out.  As 
we  are  not  to  presume  an  intestacy,  what  has  the  testator  done 
with  that  something  which  has  been  taken  out  to  leave  a 
"  balance  ?  "  If  the  widow  had  only  a  life  estate,  that  would 
end  at  her  death,  and,  instead  of  there  being  only  a  balance 
to  divide,  the  whole  estate  would  be  available.  What  then 
does  he  mean  by  the  ''  balance  "  which  he  gives  his  relatives 
at  his  wife's  death?  One  answer  might  be  that  it  meant  the 
balance  after  payment  of  the  debts  and  expenses  which  he 
.  directs  the  executors  to  pay,  and  that  would  be  a  reasonable 
answer,  in  the  absence  of  any  other.  In  the  words  immedi- 
ately preceding,  the  testator  throws  some  light  on  what  he 
means.  There  he  gives  to  his  wife  for  her  life  the  interest 
of  his  estate,  "that  is,  the  interest  of  the  balance  thereof 
after  she  receives  her  dower."  It  is,  I  think,  evident  that 
the  "balance''  on  which  she  is  to  receive  mterest  during 
her  life  is  tht  same  "balance''  which  in  the  very  next 
sentence  is  directed  to  be  divided  at  her  death.  If  so,  it  is 
not  the  whole  of  his  estate,  it  is  the  balance  thereof  after 
she  receives  her  "  dower  " — ^whatever  that  may  mean.  And 
here  it  may  be  noted  that  it  is  not  the  balance  of  the  in- 
terest, but  the  "interest  of  the  balance"  which  is  given 
to  her.  Whatever  he  does  mean  by  "dower,"  it  is  evi- 
dently something  which  reduces  the  fund  of  his  estate 
during  his  wife's  life,  and  that  reduction  continues  after 
her  deatii.  If  that  be  so,  it  must  be  part  of  the  corpus  of  the 
estate.  Then  to  find  its  meaning  we  go  back,  in  the  same 
sentence,  to  the  phrase,  the  only  other  place  in  which  it  is 
used,  and  there  it  is  spoken  of  as  "her  dower  of  one-third 
of  my  estate."  Is  it  used  there  in  a  technical  sense?  If 
the  words  "my  estate"  are  limited  to  real  estate,  there 
would  be  reason  in  such  a  construction.  But  the  teetator, 
within  the  next  few  lines,  thrice  uses  the  same  words  "  my 
estate,"  and  always  manifestly  referring  to  his  whole  estate 
resulting  from  both  real  and  personal  property.  Only  once 
pre\nously  has  he  used  the  word  "  estate,"  and  then  he 
expressly  refers  to  "real  estate."     It  is.  I  think,  a  reason- 
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able  condusion  that  he  uses  the  words  "  my  estate  "  through- 
out iu  the  sense  of  "  my  whole  estate,"  which  is  also  their 
natural  meaning.  That  being  so,  it  follows  that  when  he 
speaks  of  "  her  dower  of  one-third  of  my  estate,"  he  is  not 
using  the  word  "dower"  in  tlve  tetohnieal  sense  which 
would  limit  it  to  realty. 

We  have  thus  a  non-tcclinical  word  used,  Uie  quantity  of 
which— one-third  of  his  estate — ^the  testator  here  indicates, 
and  we  find  that  that  one-third  does  not  cease  with  the 
wife's  life,  but,  as  shewn  in  the  subsequent  dispositions  in 
the  will,  is  a  permanent  reduction  of  the  corpus  of  the 
estate,  and  we  are  driven  to  the  conclusion  that  the  word 
"dower''  is  used  in  the  sense  of  a  gift  or  endowment  (vide 
Imp.  Diet,  sub  *^  Dower,"  4)  of  one-third  of  the  whole  estate 
absolutely  to  the  wife. 

Against  this  conclusion  Mr.  DuVernct  urged  that  the 
technical  word  should  receive  its  ordinary  technical  con- 
struction, and  argued  with  much  force  that  the  dower  is 
coupled  by  the  testator  with  debts  and  expenses,  shewing  in 
his  mind  a  contemplation  of  only  those  paramount  claims 
which  must,  in  any  event,  come  out  of  his  estate  and  over- 
ride any  disposition  he  might  make,  and  evincing  an  inten- 
tion of  dealing  with  his  estate  only  subject  to  these  claims. 
•  .  .  I  was  much  impressed  by  his  argument,  to  which, 
it  must  be  said,  much  colour  is  lent  by  the  fact  that  there 
is  not  a  direct  but  only  an  implied  gift  to  the  wife  of  the 
dower,  and  that  it  is  not  the  only  endo^Tuent  or  gift  pro- 
vided for  her.  I  am  not  unmindful  also  of  the  consideration 
that  the  testator  may  well  have  contemplated  a  sale  of  his 
lands  subject  to  her  dower,  or  the  payment  to  her  of  its 
value  out  of  the  proceeds  of  sale,  thus  leaving  a  "  balance  " 
to  be  disposed  of.  But  the  conclusion  at  which  T  have  ar- 
rived is,  I  think,  more  concordant  with  the  various  ex- 
ppeseions  and  dispositions  in  the  will. 

It  was  said  .  .  .  that  the  estate  is  small  (under 
$3,000),  about  one-third  being  personalty.  That  would  not 
i^der  less  probable  an  intention  to  make  such  a  provision 
fw  the  wife  as  I  have  attributed  to  him. 

It  will  be  declared  that  under  the  will  the  widow  is  en- 
titled absolutely  to  one-third  of  the  proceeds  of  the  real 
and  personal  property  of  the  testator  after  payment  of  his 
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debts  and  funeral  and  testamentary  expenses^  and  entitled 
during  her  life  to  the  interest  from  the  "  balance  ^'  or  two- 
thirds  thereof. 

Costs  of  all  parties  out  of  the  estate. 


Anglin,  J.  June  18th,  1906. 

WEEKLY  COURT. 

CONNOLLY  V.  CONNOR. 

Evidence — Musters  Office  —  Reference  to  Take  Pan'tnership 
Accounts — Preliminary  Examinaiion  of  Defendant  as  to 
Surcharge— Discretion  of  Master  to  Direct  —  Appeal  — 
Place  of  Examination — -Defendant  Resident  out  of  the 
Jurisdiction — Power  to  Direct  Attendance  at  Place  witMn 
Jurisdiction — Foreign  Commission — Naming  Master  as 
Commissioner. 

Appeal  by  defendant  from  a  direction  of  the  local  Mas- 
ter at  Ottawa  requiring  defendant,  though  resident  in  New 
York,  to  attend  at  Ottawa,  and  submit  to  preliminary  ex- 
amination before  the  Master,  respecting  items  of  surcharge 
and  falsification  upon  plaintiff's  accoimts  filed  with  the 
Master  upon  a  reference  to  him  in  a  partnership  action. 

T.  A.  Beament,  Ottawa,  for  defendant. 

Glyn  Osier,  Ottawa,  for  plaintiff. 

Anglin,  J. :— Defendant  contend?  that  the  material  be- 
fore the  Master  was  insufficient  to  enable  him  to  exercise 
any  reasonable  discretion  as  to  the  necessity  or  propriety  of 
a  preliminary  examination  being  had,  and  that  in  any  event 
he  had  no  jurisdiction  to  require  the  attendance  of  defend- 
ant at  Ottawa  to  submit  to  such  examination. 

The  discretion  conferred  upon  the  Master  by  Rules  668 
and  669  is  ver}'  wide.  In  the  exercise  of  that  discretion 
he  has  determined  that  a  preliminary  examination  of  de- 
fendant should  now  be  had.  Although  the  material  does 
not,  perhaps,  specify  with  as  much  particularity  as  mfejr  be 
desirable  the  items  of  surcharge  or  falsification  in  respect 
of  which  this  examination  is  sought,  I  must  assume  that 
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these  were  specified  in  argument  before  the  Master.  Plain- 
tiff had  m  fact  already  specified  them  in  writing  upon  a 
former  abortive  attempt  to  procure  the  examination  of  d^ 
fendant.  He  must,  he  concedes,  give  formal  notice  of  the 
items  upon  which  he  proposes  to  examine  before  proceeding 
with  the  examination:  Daniel's  Chy.  Prac.,  7th  ed.,  p.  853. 
I  should  not,  I  think,  interfere  with  the  discretion  exercised 
by  the  Master  in  detennining  that  a  preliminary  examina- 
tion of  the  defendant  should  now  be  had. 

But  I  am  unable  to  agree  in  his  direction  that  defend- 
ant should  attend  for  such  examination  at  Ottawa.  The 
proposed  examination  is  said  to  be  somewhat  in  the  nature 
of  an  examination  for  discovery  for  the  purpose  of  obtain- 
ing from  defendant  admissions,  if  possible,  and,  if  not,  such 
information  as  will  the  better  enable  plaintiff  to  prepare  for 
and  shape  his  ca^  in  the  prosecution  of  the  reference.  The 
Court  will  not,  under  the  code  of  Rules  regulating  discov- 
ery, require  the  attendance  of  a  non-resident  defendant  at 
a  point  within  the  jurisdiction:  Lefurgey  v.  Great  West 
Land  Co.,  7  0.  W.  R.  738.  Although  this  code  of  Rules  does 
not  apply  in  the  Master's  oflSce,  yet  the  practice  there  should, 
I  tliink,  in  such  matters,  by  analogy,  conform  to  the  prac- 
tice prescribed  in  regard  to  discovery.  If,  because  of  the 
right  of  a  defendant  not  to  be  taken  away  from  the  locality 
of  his  residence  for  examination,  the  Court  or  a  Judge  will 
not  require  him  to  attend  elsewhere  for  the  ordinary  exam- 
ination for  discovery,  a  fortiori  it  would  seem  that  a  Master 
or  referee,  in  the  conduct  of  a  reference,  should  respect 
that  right  The  prima  facie  right  of  a  non-resident  defend- 
ant to  have  his  testimony  taken  on  commission  for  use  at 
trial  is  weU  established.  Moreover,  Rule  499  (2)  confers 
on  the  Master  express  power  to  direct  that  a  commission 
shall  issue  to  take  this  evidence,  and  in  ordinary  cases  this 
is  manifestly  the  practice  which  should  be  adopted. 

But  in  the  present  instance  the  Master  has  apparently 
deemed  it  very  desirable  that  the  evidence  of  defendant 
should  be  taken  before  himself  rather  than  before  a  com- 
missioner to  be  appointed  by  him.  Tf  it  were  certain  that 
defendant  would  appear  as  a  witness  before  the  Master  at  a 
later  stage  of  the  reference,  it  might  not  be  so  important  that 
the  Master  should  himself  take  the  examination  now  pro- 
posed. But  if,  as  is  quite  possible,  defendant  will  not  give 
any  evidence  upon  the  pending:  reference  except  such  as  he 
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may  give  upon  the  examination  now  in  contemplation,  it 
may  be  of  the  greatest  moment  that  the  Master  should  have 
the  advantage  of  observing  his  demeanour  as  a  witness  and 
of  controlling  the  conduct  of  his  examination.  ,  .  .  The 
Kules  rather  seem  to  contemplate  that  all  evidence  upon  a 
reference  shall  be  given  viva  voce  before  the  Master  or  referee, 
unless  upon  special  grounds  it  should  be  otherwise  ordered: 
Kule  484. 

The  Master  cannot  direct  the  issue  of  a  commission  in 
which  he  shall  himself  be  named  as  commissioner.  It  is  pos- 
sible that  he  could  under  Kule  485  make  an  order  for  the 
attendance  of  defendant  for  examination  before  himself  at 
New  York.  This  Rule,  however,  diflEers  somewhat  from  the 
corresponding  English  Rule,  No.  487,  which  enables  the 
Court  or  a  Judge  to  make  an  order  for  the  examination  of 
any  witness  or  person  before  "the  Court  or  Judge  or  any 
officer  of  the  Court  or  any  other  person  and  at  any  place," 
whereas  our  Rule  empowers  the  Court  or  a  Judge  to  direct 
such  examination  "before  any  officer  of  the  Court  or  any 
other  person  and  at  any  place  " — ^not  contemplating,  appar- 
ently, that  such  examination  should  be  had  before  the  Court 
or  Judge  pronouncing  the  order. 

But  the  Court  or  a  Judge  under  Rule  499  (1)  may  dir- 
ect that  a  commission  should  issue  for  this  purpose,  and  I 
see  no  reason  why,  in  such  a  case  as  the  present,  the  Mas- 
ter should  not  be  named  as  the  commissioner.  The  expense 
of  having  the  Master  himself  execute  such  a  commission 
will  be  only  slightly,  if  at  all,  greater  than  would  be  entailed 
were  the  commission  directed  to  some  suitable  person  resi- 
dent in  New  York.  Probably  both  parties  will  consent  to 
an  order  being  pronounced  for  the  issue  of  a  commission  to 
the  IVlaster.  If  not,  and  if  plaintiff  desires  it,  such  order 
may  issue  upon  plaintiff  filing  a  certificate  of  the  Master 
that  it  is,  in  his  opinion,  desirable  that  the  examination  of 
defendant  should  take  place  in  his  presence.  Otherwise 
the  Master  may  exercise  the  power  conferred  upon  him  by 
Rule  499   (2). 

Success  upon  this  appeal  being  divided,  there  will  be  no 
costs  to  either  party.  The  costs  of  the  commission,  if  issued 
to  the  ^faster,  will  be  costs  in  the  reference. 


GOODWIN  V.  CITY  OF  OTTAWA.  77 

June  18th,   1906. 

DITI8IONAL  COUBT. 

GOODWIN  V.  CITY  OF  OTTAWA. 

Assessment  and  Taxes — hicome  Jissessment — Dividends  on 
Sh'Qre^  in  Ottawa  Electric  Company — Agreements  between 
Company  }and  CUy  Corpoi^ation — Exemptions — Special 
Statutes — Assessment  Act, 

Appal  by  plaintiff  from  judgment  of  Teetzel,  J.,  7 
0.  W,.  B.  204,  dismissing  action. 

H.  S.  Osier,  K.C.,  for  plaintiff. 

T.  McVeity,  Ottawa,  for  defendants. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.),. 
ditinis^  the  appeal  with  costs. 


Meredith,  C.J.  June  19th,  1906. 

chambers. 

CROWX  BANK  OF  CANADA  v.  BULL. 

Summary  Judgment — Rule  603— Defence — Failure  to  Shew 
---Jiefusal  of  Leave  to  File  Second  Affidavit — Conditional 
^^^an  to  Defend — Payment  into  Court. 

-Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
^^^  8,  upon  a  motion  for  summary  judtrment,  giving  plain- 
tiffs conditional  leave  to  defend. 

^'  Arnoldi,  K.C.,  for  plaintiffi^. 

'^«  F.  Holli?,  for  defendant. 

Merfdith,  C.J.,  dismissed  the  appeal ;  costs  to  d'efvud- 
^"^  io  the  cause. 
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Meredith,  C.J.  June  19th,  1906. 

TORONTO  B.  W.  CO.  v.  CITY  OF  TORONTO. 

Municipal  Corporations — Expropriation  of  Land — Property 
of  Street  Railway  Company  Designed  for  Car  Bam — Ao- 
Hon  to  Restrmn  Council  from  Passing  By-law — Failure  to 
Shew  Intention  to  Pass — Illegality  of  Proposed  By-law 
— Remedy — Declaratory  JvAgm,ent. 

Plaintiffs  alleged  that  they  were  the  owners  of  certain 
lands  in  the  city  of  Toronto  which  had  beem  acquired 
and  were  required  for  the  purpose  of  their  undertaking,  and 
were  contended-to  be  used  for  a  "  car  bam;"  that  defendants 
were  taking  steps  to  appropriate  these  lands  compulsorily  for 
park  purposes;  that  these  steps  were  not  being  taken  in 
good  faith  in  the  public  interest;  and  that  in  any  case  de- 
fendants had  no  power  to  take  the  lands  compulsorily;  and 
plainitiffs  claimed  a  diedaration  that  defepdants  had  no 
power  to  expropriate  the  lands;  that  the  lands  were  "not 
liable  to  be  expropriated;"  that  defendants  were  not  en- 
titled to  raise  the  money  required  to  pay  for  the  lands  with- 
out obtaining  the  approval  of  the  ratepayers  of  a  by-law  for 
that  purpose;  that  defendants'  proceedings  for  expropriation 
were  not  in  the  public  interest;  and  an  injunction  restrain- 
ing defendants  from  taking  any  expropriation  proceedings 
or  interfering  in  any  way  with  the  use  and  enjoyment  of 
the  lands  by  plaintiffs  for  the  purposes  for  which  ihey  had 
been  acquired  and  were  inCended  to  be  used. 

The  action  was  tried  without  a  jury. 

W.  Laidlaw,  K.C.,  for  plaintiffs. 

H.  L.  Drayton,  for  defendants. 

Meredith,  C.J.: —  .  .  .  Admissions  were  made  to 
the  effect  that  plaintiffs  are  the  owners  of  the  lands  in  ques- 
tion; that  it  was  their  intention  to  erect  on  them  a  car  barn 
according  to  a  plan  which  was  submitted  to  the  defendants* 
architect;  and  his  report  upon  the  plan,  and  certified  copies 
of  the  minutes  of  the  proceeding's  of  the  council  and  its  board 
of  control  and  committees,  were  also  put  in  evidence. 
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These  minutes  shew  that  in  the  latter  end  of  190^  the 
council  had  under  consideration  the  setting  apart,  as  a 
public  park  or  playground  for  the  north-western  section  of 
the  city,  certain  lands  on  the  north-west  comer  of  Bloor 
street  and  Christie  street;  and  that  on  18th  October  of  that 
year  a  deputation  of  the  property  owners  and  ratepayers 
in  the  neighbourhood  of  the  lands  in  question  waited  upon 
the  board  of  control  and  presented'  a  petition  asking  that 
a  permit  to  plaintiffs  for  the  erection  of  the  car  bam  on 
the  lands  in  question  should  be  refused,  and  that  permission 
should  be  also  refused  for  the  laying  of  tracks  on  certain 
neighbouring  streets  for  the  purpose  of  providing  an  en- 
trance to  the  car  bam. 

This  petition  was  on  the  same  day  referred  to  the  cor- 
poration counsel  ^'  for  an  opinion  stating  exactly  what  power 
the  city  has  or  can  exercise '^  in  relation  to  the  matter  of 
the  petition;  and  on  12th  December  following  the  board  in- 
structed the  city  architect  not  to  deal  with  the  plans  for  the 
car  bam  submitted  by  plaintiffs  ^'  pending  the  result  of  the 
proposed  expropriation  proceedings.'^ 

The  committee  on  parks  and  exhibition,  some  time  prior 
to  11th  December,  1905,  recommended  that  the  lands  in 
question,  with  two  other  lots,  should  be  expropriated  and 
dedicated  for  park  and  playground  purposes,  under  the  pro- 
▼isions  of  the  statutes;  and  upon  the  instructions  of  the  com- 
mittee the  city  solicitor  drafted  a  by-law  for  the  purpose  of 
giving  effect  to  this  recommendation. 

On  11th  December,  1905,  the  city  council  stmck  out  the 
recommendation  of  the  committee  from  its  report,  and  re- 
ferred it  back  to  the  committee  for  further  consideration; 
and  on  the  same  day  the  writ  in  this  action  was  issued. 

The  statement  of  claim  contains  no  allegation  that  the 
jdtj  council  intend  to  and  will  unless  restrained  pass  the 
proposed  by-law,  and  .  .  .  the  contrary  is  indicated  by 
the  action  taken  on  11th  December    .     .     . 

No  oral  evidence  was  offered  to  establish  the  allegation 
that  the  proceedings  of  the  board  of  control  and  the  com- 
mittees .  .  .  were  not  taken  in  good  faith,  in  the  pub- 
lic interest,  for  the  sole  purpose  of  acquiring  the  lands  in 
question  for  the  purposes  of  a  public  park. 

The  documents  themselves  do  not  afford  any  such  evid- 
ence.   Thejr  shew,  indeed,  that  the  committees  of  the  coun- 
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cil  had:  under  consideration,  up  to  the  time  when  the  rate* 
payers'  petition  was  presented,  the  acquisition  of  another 
property  for  the  purpose  of  a  public  park  or  playground 
for  the  section  of  the  city  in  which  the  lands  in  question 
are  situate;  but  the  documents  also  shew  that  the  matter  of 
acquiring  that  property  was  still  under  consideration  on  11th 
December,  1905,  for  on  that  day  the  recommendation  as  to 
the  other  site  was  referred  back  to  the  committee  for  fur- 
ther consideration.  The  instructions  of  the  board  of  con- 
trol to  the  city  architect  not  to  deal  with  the  plans  "  pending 
the  result  of  the  proposed  expropriation  proceedings"  was 
not  given  until  the  diay  after  this  action  was  begun,  and  in 
any  case  does  not  appear  to  me  to  afford  any  evidence  of 
bad  faith  or  to  shew  that  what  was  being  done  was  dictated 
by  anything  else  than  the  public  interest. 

1  am  far  from  thinking  that  the  fact,  if  it  were  the  fact, 
that  the  council,  having  under  consideration  the  providing 
of  a  park  in  a  particular  section  of  the  city,  was  induced 
to  reject  a  site  which  it  had  under  consideration  and  to  choose 
another,  because  upon  that  other  buildings  of  a  character  not 
desirable  for  a  residential  section  were  about  to  be  put  up. 
would  afford  any  ground  for  the  interference  by  the  Court 
with  a  discretion  which  the  legislature  has  vested  in  the 
council  of  the  municipalit}'  and  not  in  the  Court,  and  which 
the  Court  ought  not  to  and  cannot  properly  interfere  with, 
control,  or  supersede,  unless  the  council  is  not  in  good  faith 
exercising  its  powers  but  using  them  to  serve  an  ulterior 
purpose,  which  it  could  not  directly  accomplish  lawfully. 

Nor  is  there  any  evidence  to  justify  the  Court  in  re- 
straining the  council  .  .  .  from  passing  the  by-law 
which,  it  is  suggested,  but  neither  alleged  nor  proved,  it 
intends  to  pass,  even  if  plaintiffs  be  right  in  their  conten- 
tion that  tlie  lands  in  (juestion  cannot  be  compulsorily  taken. 

What  right  have  I  to  assume  that  the  council  will  do 
an  illegal  act?  For  all  that  appears,  if  plaintiffs  are  right, 
the  council  will  be  properly  advised  and  will  refrain  from 
passing  an  illegal  by-law.  But  if  it  should  not  so  refrain, 
what  harm  will  be  done?  The  by-law,  if  illegal,  may  be 
quashed,  and.  if  ultra  vires,  will,  T  ap})rehend,  even  though 
not  quashed,  give  no  authority  to  defendants  to  take  the 
lands  or  interfere  with  plaintiffs'  possc^ssion  of  them. 

I  do  not  deem  it  necossars^  to  consider  whether,  as  con- 
tended by  plaintiffs'  counsel,  the  lands  in  question  are  de- 
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Toted  to  a  public  use^  and  therefore  cannot  be  taken  under 
the  compulsory  powers  conferred  upon  municipalities  by  the 
Municipal  Act,  for  the  case  is  not  one  in  which  a  judgment 
simply  declaratory  of  the  rights  of  the  parties  should  be  pro- 
nounced. That  such  a  judgment  may  be  pronounced  is  not 
open  to  question,  but  it  is  rarely  done,  and  whether  it  shall 
or  shall  not  be  rests  in  the  discretion  of  the  Court. 

That  discretion,  I  think,  should  be  exercised  against 
pronouncing  a  declaratory  judgment  in  this  case.     .     .     . 

I  do  not  wish  to  be  understood  as  having  formed  any 
opinion  for  or  against  the  contention  of  plaintifiFs  as  to  the 
land  in  question  not  being  liable  to  be  taken  compulsorily, 
and  I  ought  not,  I  think,  to  determine  anything  as  to  it, 
because,  in  my  view,  it  is  unnecessary  for  the  purpose  of  de- 
ciding this  case  to  do  so. 

The  result  is  that  the  action  is  dismissed,  and  1  see  no 
reason  why  the  costs  should  not  follow  the  result. 


June  19th,  1906. 

r 
DIVISIONAL  COUBT. 

Re  VANDYKE  AND  VILLAGE  OF  GRIMSBY. 

Municipal  Corporations — Local  Option  By-law — Irregulari-- 
ties — PvbUcation  of  Notice  of  Day  for  Talcing  Totes — 
Mistake  —  Correction  —  Pacing  of  By-law  by  Council  — 
YaUdity  of  Election  of  Members — De  Facto  Councillors 
— Signing  of  By-law  by  Reeve — Resignation — Acceptance. 

Appeal  by  J.  W.  Vandyke  from  order  of  Teetzel,  J., 
7  0.  W.  R.  739,  dismissing  the  appellants^  motion  to  quash 
a  local  option  by-law  of  the  village  corporation. 

J.  Haverson,  K.C.,  for  appellant. 

W.  E.  Middleton  and  T.  Urquhart,  for  the  village  cor- 
poration. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.), 
fismissed  the  appeal  with  costs. 

▼OU  VIII.  O.W.H   NO.  3— 6 
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June  19th,  1906. 
divisional  court. 

PASSMORE  V.  CITY  OF  HAMILTON. 

Water  and  Watercourses — Municipal  Corporation — Sewerage 
Worhs — Construction  of  Dam  and  Ditch — Overflow  of 
Private  Lands — Injury  to  Crops — Liabilitif — Cause  of 
Injury — Finding  of  Referee — Natural  or  Artificial  Water- 
course — Leave  and  License — Acquiescence — Evidence. 

Appeal  by  plaintiff  from  order  of  Britton,  J.,  6  0.  W. 
R.  847,  setting  aside  report  of  S.  F.  Lazier,  K.C.,  special 
referee,  and  directing  that  the  action  be  dismissed  with  costs. 

W.  A.  H.  Duflf,  Hamilton,  and  J.  Harrison,  Hamilton, 
for  plaintiff. 

W.  B.  Eiddell,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
LAREN,  J. A.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : — The  appellant  is  the  owner  of  tlie 
undivided  four-fifths  of  a  farm,  consisting  of  parts  of  lots 
13  and  14  in  the  4th  concession  of  Barton,  and  at  the  time 
the  acts  of  defendants  of  which  he  complains  were  done  was 
in  occupation  of  the  farm. 

His  complaint  is  that  defendants  wrongfully  built  on  the 
easterly  line  of  a  road  called  "  the  Stone  road,"  wi-fchout  the 
limit  of  their  municipality,  and  within  the  township  of 
Barton,  a  stone  wall  which  had  the  effect  of  damming  back 
the  waters  which  before  then  flowed  northerly  in  a  natural 
watercourse  on  the  east  side  of  the  Stone  road,  and  were 
discharged  over  the  brow  of  the  mountain,  and  eventually 
found  their  way  down  its  side  into  the  city  of  Hamilton, 
and  of  forcing  them  eastward  into  a  drain  which  defendants 
had  constructed  in  a  highway  called  Moore  street,  which 
runs  at  right  angles  to  the  Stone  road,  and  from  it  easterly 
through  lots  13  and  14;  that  this  drain  had  not  sufficient 
fall  or  capacity  to  carry  away  the  waters  which  were  diverted 
into  it  from  the  watercourse  on  the  Stone  road;  that  the 
result  of  this  was  that  Moore  street  and  the  land  adjacent 
to  it  were  overflowed  by  these  waters  whenever  a  heavy  fall 
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of  rain  occurred,  as  well  as  when  the  melting  snow  and  ice 
were  passing  away  in  the  spring  of  the  year;  and  that  de- 
f^dants  had  also  constructed  an  embankment  on  plaintiff's 
land  on  the  boundary  between  it  and  Moore  street  imme- 
diately north  of  the  drain,  and  several  feet  in  height,  which 
had  the  effect  of  preventing  the  waters  carried  eastward  from 
flowing,  as  they  otherwise  would  have  done,  northward  in  the 
natural  depressions  on  plaintiff's  land  north  of  Moore  street, 
and  ultimately  over  the  mountain,  and  of  causing  those 
waters  to  be  penned  back  and  to  stand  upon  Moore  street 
and  file  land  of  plaintiff  south  of  that  street,  to  a  consider- 
able depth  and  covering  a  large  area. 

In  respect  of  these  alleged  wrongs  plaintiff  claims  dam- 
ages: (1)  for  injury  done  to  his  crops  growing  upon  the 
part  of  his  farm  lying  south  of  Moore  street  in  .  .  . 
January,  1904,  owing  to  its  having  been  overflowed  by  the 
waters  which  were  carried  eastward  by  defendants'  works 
and  penned  back  by  the  embankment;  and  (2)  for  the  tres- 
pass to  his  land  by  the  making  of  the  embankment  on  it, 
and  other  injuries  to  his  land  north  of  Moore  street,  alleged 
to  have  been  caused  by  the  embankment,  as  well  as  for 
the  cost  of  removing  the  earth  which  had  been  thrown  up 
to  form  it. 

Plaintiff  also  claims  an  injunction  to  restrain  defendants 
from  continuing  their  works  to  his  prejudice. 

The  action    .     .     .    was  referred*  to  Mr.  Lazier  for  trial. 

The  referee  found  in  favour  of  plaintiff,  and  assessed 
his  damages  at  $548.12,  but  did  not  give  effect  to  his  claim 
for  an   injunction. 

In  reaching  this  conclusion,  the  referee  found  that  the 
drain  or  ditch  on  the  east  side  of  the  Stone  road  was  a 
natural  watercourse. 

On  appeal  my  brother  Britton  reached  a  different  con- 
clusion on  this  latter  point;  and  he  also  decided  that  the 
injury  to  plaintiff's  crops,  of  which  he  complains,  was  not 
proved  to  have  been  caused  by  the  works  of  defendants; 
and  he  found  that  any  case  the  defence  of  leave  and  license 
.    .    .     was  established. 

I  agree  with  the  conclusion  of  my  brother  Britton  that 
a  natural  watercourse  was  not  proved  to  exist,  and  that,  as 
plaintiff  alleged  in  his  pleading,  what  is  now  alleged  to  be 
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a  natural  watercourse  is  but  "  a  deep  ditch  "  for  the  carry- 
ing off  of  the  surface  water.  Everything  points  to  the  con- 
clusion that  the  ditch  is  an  artificial  one^  probably  made 
at  the  time  the  Stone  road  was  built,  for  the  drainage  of 
the  road  and  the  carrying  off  of  the  surface  water  from  the 
neighbouring  lands,  and  to  prevent  the  road  from  being 
flooded'  by  these  waters. 

I  am,  however,  unable  to  agree  with  the  view  of  my 
learned  brother  that  the  injury  to  plaintiff^s  crops  was  not 
proved  to  have  been  caused  by  the  works  which  defendants 
have  made.  There  was,  no  doubt,  some  evidence  that  pointed 
to  another  cause  for  the  damming  back  of  the  water  which 
flooded  the  land  in  which  the  crops  were,  viz.,  the  existence  of 
banks  of  snow  and  ice,  which  tiiemselves,  it  is  said,  formed 
a  dam  and  prevented  the  waters  from  flowing  northward, 
as  well  as  caused  them  to  be  penned  back  and  to  lie  on  the 
land  of  plaintiff  south  of  Moore  street.  There  was,  however, 
a  very  consideVable  body  of  evidence  adduced  to  shew  that  if 
was  not  these  banks  of  snow  and  ice  which  did  the  injury 
to  plaintiff,  and  that  it  was  caused  by  the  works  of  defend- 
ants. The  referee  saw  and  heard  the  witnesses,  and,  upon 
conflicting  testimony  and  after  a  view  of  the  premises,  found 
in  favour  of  the  contention  supported  by  plaintiff  and  his 
witnesses,  and  that  flnding,  I  think,  ought  not  to  have  been 
disturbed.  An  independent  review  of  the  evidence  also 
leads  me  to  the  conclusion  that  plaintiff  satisfied  the  onus 
which  rested  upon  him  of  proving  that  the  damage  done 
to  his  crops  was  occasioned  by  the  works  of  defendants. 

I  have  the  misfortune  also  to  differ  from  the  view  of  my 
brother  Britton  that  leave  and  license  to  do  the  acts  com- 
plained of  was  made  out 

One  is  not  left,  in  order  to  determine  whether  defendants 
had  the  leave  and  license  of  the  predecessor  in  title  of  plain- 
tiff to  do  the  acts  of  which  plaintiff  is  now  complaining,  to 
draw  inferences  from  oral  testimony,  or  even  from  acts  of 
more  or  less  doubtful  import.  The  circumstances  under 
which  the  Moore  street  drain  was  constructed,  and  the  ex- 
tent of  the  authority  which  the  council  of  the  township  of 
Barton  assumed  to  give  to  defendants  to  construct  it,  a|>- 
pear  in  the  records  of  that  body.  The  authority  was  given 
by  resolution  of  5th  October,  1878.  By  that  resolution  it  is 
provided  that  defendants  shall  construct  the  "ditch  in  a 
workmanlike  manner,  and  keep  it  in  such  repair  that  the 
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water  shall  flow  in  a  imiform  descending  grade  of  not  less 
than  5  feet  in  the  mile^  in  an  eastwardly  direction  to  the 
Hamilton  and  North-Western  Railway/'  and  that  they  shall 
feiice  the  drain,  and  be  responsible  for  all  damages  which 
private  persons  should  sustain  in  consequence  of  the  drain 
between  the  Stone  road  and  the  side  line  between  lots  12 
and  13  (the  Moore  street  drain). 

Defendants  have  wholly  disregarded  their  undertaking 
as  to  the  fall  to  be  given  to  the  drain,  snS,  instead  of  one 
of  5  feet,  have  provided  scarcely  any  fall  in  that  part  of 
the  drain  which  passes  through  lots  13  and  14. 

In  order  to  enable  defendants  to  carry  out  one  of  the 
terms  of  their  agreement  with  the  corporation  of  Barton,  it 
was  necessary  for  them  to  acquire  a  strip  of  land  about  15 
feet  wide,  lying  south  of  Moore  street  as  it  then  existed,  and 
extending  from  east  to  west  across  lots  13  and  14.  They 
accordingly  bought  this  strip  of  land,  and  obtained  a  con- 
veyance of  it  from  Joseph  Jardine  and  his  wife  and  the 
adiilt  children  of  Eichard  Passmore,  deceased,  who  had  been 
the  owner,  and  they  also  obtained  a  bond  from  their  grantors 
binding  the  latter  for  the  conveyance  by  4  of  the  children  of 
Passmore  who  were  minors,  as  they  should  respectively  at- 
tain the  age  of  21,  of  their  interests  in  the  land  conveyed. 

The  land  of  which  plaintiff  is  now  a  four-fifths  undivided 
owner,  and  this  strip,  had  belonged,  as  I  have  said,  to  the 
father  of  plaintiff,  who  died  on  14th  August,  1872,  having 
devised  his  real  estate  to  his  wife  Elizabeth  (who  afterwards 
became  the  wife  of  Joseph  Jardine)  for  life,  and  directed 
that  it,  with  the  exception  of  10  acres,  should  after  her  death 
be  equally  divided  among  his  surviving  children. 

The  bond  recites  that  defendants  "have  excavated  a 
ditch  along  the  northerly  side  of  the  road  known  as  Moore 
street,  on  the  top  of  the  mountain,  running  in  an  easterly 
direction  from  the  Hamilton  and  Port  Dover  stone  road 
across  lots  14  and  13  in  the  4th  concession  of  the  township 
of  Barton,  and  have  obtained  from  the  municipality  of  the 
township  of  Barton  permission  to  excavate  such  ditch  for 
the  purpose  of  carrying  off  and  diverting  freshets  of  water 
from  running  over  the  mountain  precipice  and  damaging 
property  in  the  city  of  Hamilton,  the  corporation  of  the  city 
of  Hamilton  agreeing  to  pay  for  a  strip  of  land  of  equal 
width  on  the  southerly  side  of  the  said  road  known  as  Moore 
street,  said  strip  being  15  feet  in  width/* 
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Putting  the  case  on  the  highest  ground  possible  for  the 
respondents,  reading  these  documents  together,  if  any  license 
is  to  be  inferred  from  what  was  done  or  agreed  to  by  the 
then  owners,  who  were  parties  to  the  agreement  with  the 
respondents,  it  was,  I  think,  clearly  only  a  license  to  do 
what  the  resolution  of  the  council  of  Barton  had*  assumed 
to  authorize  defendants  to  do,  and  was,  therefore,  a  license 
to  construct  a  ditch  in  accordance  with  the  terms  of  that 
resolution  and  subject  to  compensation  being  paid  to  prop- 
erty owners  for  any  damages  caused^  by  it.  I  do  not  wish, 
however,  to  be  understood  as  saying  that,  even  if  this  were 
otherwise,  the  defence  of  leave  and  license  would  be  made 
out.  The  license,  if  any,  was  by  parol,  and  plaintiff  was 
not  a  party  to  the  giving  of  it,  and  it  is  at  least  open  to 
question  whether  the  license,  if  any,  by  the  persons  who 
joined  in  the  bond  was  not  revoked  when  they  conveyed  away 
their  interests  in  the  land. 

My  brother  Britton  seems  also  to  have  thought  that  plain- 
tiff had  acquiesced  in  what  defendants  have  done,  and  that 
coupling  his  acquiescence  with  the  leave  tliat,  as  he  found, 
had  been  given,  plaintiff  was  not  entitled  to  recover  for  the 
damage  done  to  his  crops  in  1904,  even  if  the  parol  license 
alone  would  not  have  had  the  effect  of  disentitling  him  to 
recover. 

The  tenant  for  life,  it  may  be  noticed  here,  did  not  die 
until  3rd  January,  1896,  and  it  is  difficult  to  see  how  the 
fact  that  no  action  was  brought  in  her  lifetime  should  make 
against  the  claim  which  plaintiff  has  put  forward  in  this 
action. 

Nor  do  I  understand  how  acquiescence  short  of  such 
delay  as  will  constitute  a  statutory  bar  to  recovery,  or  as 
gives  a  prescriptive  right,  can  affect  the  right  of  plaintiff  to 
recover  damages  by  what  imder  the  old  practice  would  be  an 
action  at  law.  Acquiescence  may  be  an  answer  to  a  claim 
for  equitable  relief,  and  full  effect  has  been  given  to  any 
acquiescence  with  which  plaintiff  may  be  chargeable  by  the 
refusal  of  the  relief  by  injunction  which  he  claimed,  and  for 
the  reasons  already  given  an  agreement  to  grant  the  right 
claimed  by  defendants  is  not  to  be  inferred  from  acquies- 
cence in  this  case. 

It  was  argued  by  Mr.  Riddell  that  the  waters  which  were 
brought  down  by  the  ditch  on  the  Stone  road  were  flood 
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waters,  which  defendants  were  entitled  to  prevent  from  flow- 
ing into  the  city  of  Hamilton,  to  the  diamage  and  injury  of 
the  streets  there,  and  that  for  that  purpose  it  was  lawful  for 
them  to  erect  a  dam  in  the  Stone  road,  and  that  in  "  fighting 
the  common  enemy  "  they  were  not  answerable  for  injuries 
to  other  property  owners  caused  by  the  existence  of  the  bar- 
ricade which  they  had  set  up. 

Assuming  that  such  is  the  law,  where  the  property  owner 
erects  a  barricade  on  his  own  land,  no  authority  was  referred 
to  to  shew  that  he  has  the  right  to  put  up  a  barricade  at  a 
distance  from  his  own  land  with  the  same  immunity  from 
the  consequences  of  injury  to  others  caused  by  it,  and  on 
principle  it  appears  to  me  that  no  such  right  exists.  If  he 
may  erect  the  barricade  100  yards  away  from  his  own  prop- 
erty, why  not  a  mile  away,  or  a  further  distance  ?  The  bar- 
rier erected  on  his  own  land  might  injure  only  his  imme- 
diate neighbour,  while,  if  erected  at  the  greater  distance, 
might  injure  some  one  who  would  escape  altogether  if  the 
barrier  were  placed  on  the  owner^s  land. 

However,  it  is  not,  in  the  view  I  take,  necessary  to  pur- 
sue ithis  inquiry.  The  entry  on  the  land  now  owned  by 
plaintiff  and  the  construction  of  the  embankment  there 
and  its  subsequent  maintenance  were  clearly  wrongful  acts 
of  the  defendants,  unless  th^  are  in  a  position  to  justify 
what  they  have  done  under  some  authority  derived  from 
the  owners  which  conferred  that  right,  and  none  has  been 
pleaded  except  the  defence  of  leave  and  license,  with  which 
I  have  already  dealt,  and  none  has  been  proved. 

The  embankment  and  the  drain  on  Moore  street  were  the 
proximate  causes  of  the  flooding  of  plaintiff  s  land,  and  it 
was  not  argued,  as  indeed  it  could  not  well  be,  that  these 
works  were  such  as  a  land  owner  may  lawfully  erect  to  ward 
off  flood  waters,  even  if  the  right  to  bar  them  off  be  as  wide  as 
that  claimed  by  defendants'  counsel. 

It  may  be  that  all  the  acts  done  by  defendants,  if  they 
were  done  under  the  authority  of  the  council  of  Barton, 
must  stand  in  the  same  position  as  if  they  were  the  acts  of 
that  municipality,  and,  if  that  be  so,  defendants,  I  think, 
would  be  clearly  without  defence,  because  Barton,  having 
brought  the  surface  waters  from  the  neighbouring  lands  into 
the  road  dtain  on  the  Stone  road,  clearly  would  have  no 
right  to  dam  them  back  and  force  them  eastward,  where 
they  would  otherwise  not  have  gone,  at  all  events  in  so  large 
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a  volume^  and  that  by  means  of  a  drain  quite  insufficient 
to  carry  them  away,  nor  would  that  municipality  have  had 
any  right  to  construct  the  emankment  on  the  land  of  plain- 
tiff. 

I  have  come  to  no  conclusion  on  this  point,  but  suggest 
it  as  possibly  a  formidable  difficulty  in  the  way  of  defend- 
ants succeeding,  if  the  grounds  upon  which  I  am  proceeding 
are  xmtenable. 

On  the  whole,  I  am  of  opinion  that  the  appeal  should  be 
allowed  with  cosis,  the  order  ef  my  brother  Britton  be  re- 
versed, and  that  plaintiff  should  have  judgment  against  de- 
fendants for  the  damages  as  assessed  by  the  referee,  with 
costs. 


Mabee,  J.  June  19th,  1906. 

TRIAL. 

CORBETT  V.  COEBETT. 

Improvements — Mistake  of  Title — Improvements  made  after 
Demand  of  Possession — Delays  in  Bringing  Action — Lien 
— Befercnce — Costs. 

Action  to  recover  possession  of  land  and  for  mesne  pro- 
fits, and  counterclaim  by  defendant,  in  the  event  of  plaintiff 
succeeding,  for  the  value  of  improvements  made  unaer  a 
mistake  of  fitle. 

M.  J.  Gorman,  K.C.,  and  A.  E.  Lussier,  Ottawa,  for 
plaintiff. 

6.  F.  Henderson,  Ottawa,  for  defendant. 

Mabee,  J.: — At  the  trial  I  disposed  of  the  questions 
arising  in  this  action,  save  as  to  what  rights  defendant  had 
imder  the  statute  for  improvements  made  under  mistake 
of  title.  Defendant  made  the  improvements  in  good  faith, 
and  in  circumstances  that  entitled  her  to  a  reference  to  ascer- 
tain the  amount,  she  supposing  that  after  the  death  of  the 
tenant  for  life  the  property  would  belong  to  her  under  her 
husband^s  will,  and  acting  under  this  mistake  is  said  to  have 
expended'  moneys  in  improvements  during  the  lifetime  of 
May  Corbett,  who  owned  the  life  estate.  I  think  she  is  en- 
titled to  have  an  account  of  these  expenditures  taken.     .     . 
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Ee  Smith's  Trusts,  4  0.  E.  618,  is  authority  that  repairs 
made  by  the  tenant  for  life,  however  substantial  and  lasting, 
are  not  within  the  statute,  but  that  is  not  this  case ;  here  de- 
fendant was  living  upon  the  property  with  the  life  tenant, 
and  the  expenditures  are  said  to  have  been  made  by  defend- 
ant, and  not  by  the  life  tenant,  and  I  think  were  made  un- 
der the  mistaken  belief  that  the  property  either  was  hers  or 
would  be  hers  upon  the  death  of  May  Corbett.  The  latter 
died  in  August,  1896,  and  during  various  years  down  to 
1905  defendant  and  her  daughter,  who  resided  with  her, 
have  made   permanent  improvements. 

On  18th  February,  1898,  a  notice  was  served  upon  de- 
fendant at  the  instance  of  plaintiff  to  the  eflfect  that  he  de- 
manded possession,  and  that  unless  such  possession  was  given 
quietly,  within  a  reasonable  time,  he  would  be  compelled 
to  issue  a  writ  of  ejectment  without  further  notice.     De- 
fendant denied  ever  receiving  such  a  notice,  but  it  was 
shefwn  that  on  19th  February  Mr.  MacCraken,  acting  for  de- 
fendant, wrote  the  following  letter  to  plaintiffs  solicitor: 
"I  understand  that  you  are  acting  for  some  person  named 
James  Corbett,  who  assumes  to  claim  some  property  occu- 
pied by  Mrs.  Ellen  Corbett  on  the  comer  of  Dalhousie  and 
Bedpath  streets.     Will  you  kindly  call  and  see  me  with  re- 
ference to  the  matter  or  let  me  Imow  when  I  can  see  you  to 
ascertain  how  the  claim  is  being  made.^'    Defendant  is  un- 
able to  read  or  write,  and  from  defects  of  memory  that  were 
apparent  during  her  examination  I  think  she  had  entirely 
forgotten  receiving   the  notice  or  consulting  her  solicitor 
about  it.     Nothing  further  was  done,  no  information  was 
supplied  or  particulars  given  of  the  claim,  and  the  next 
defendant  heard  of  the  matter  was  a  written  demand  for 
possession  served  upon  her  on  18th  February,  1905,  and 
during  this  7  years  the  bulk  of  the  improvements  were  made. 
Tbe  TOt  was  issued  on  16th  September,  1905,  and  it  does 
not  appear  that  any  expenditures  were  made  between  Feb- 
rnary  and'  September,  1905. 

Plaintiff  contends  that  defendant  cannot  be  allowed  for 
exp«iditures  made  after  and  in  the  face  of  his  notice  of 
February,  1898.     .     .     . 

[O'Grady  v.  McCaffery,  2  0.  E.  309,  distinguished.] 

The  words  of  the  statute  (E.  S.  0.  1897  ch.  119,  sec. 
30)  are:  "In  every  case  in  which  a  person  makes  lasting 
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improvements  on  land  under  the  belief  that  the  land   is 
his  own    ...    he  shall  be  entitled  to  a  lien,"  etc.    .    .     . 

[Reference  to  Chandler  v.  Gibson,  2  0.  L.  R.  442.] 

In  my  view,  the  receipt  of  this  notice  by  defendant 
is  an  element  in  determining  the  bona  fides  of  her  belief, 
but  does  not  necessarily  debar  her  from  compensation  for 
improvements  made  since  its  service  upon  her.  The  notice 
states  that  unless  she  gives  up  possession  within  a  "  reason- 
able time"  a  writ  will  issue,  and,  doubtless,  if  the  matter 
had  been  prosecuted  and  a  writ  issued  within  a  "reason- 
able time,"  so  that  there  was  some  connection  between  the 
notice  and  (the  action,  the  defendant  would  not  have  been 
entitled  for  improvements  made  after  service  upon  her  of 
the  notice,  as  that  might  fairly  be  regarded  as  the  beginning 
of  the  litigation;  but  here  nearly  8  years  elapsed  before  the 
writ  was  issued,  and  exactly  7  years  between  the  service 
of  the  first  and  second  demands.  In  view  of  the  delay,  and 
no  explanation  having  been  given  to  defendant  or  her  soli- 
citor of  how  plaintiff  claimed  title,  I  think  it  was  not  un- 
reasonable for  defendant  to  continue  under  the  belief  tiiut 
the  laud  was  hers. 

In  this  case  a  search  in  the  registry  office  would  not  dis- 
close any  defect  in  defendant's  title.  The  difficulty  arose 
over  the  will  of  Martin  Corbett,  made  in  1861,  which  pro- 
vided that,  subject  to  the  life  estate  of  his  widow,  the  lands 
should  go  to  the  "eldest  son  of  3^Iichael  Corbett,"  Defend- 
ant claimed  xmder  the  will  of  her  husband,  believing  him  to 
be  the  eldest  son  of  Michael.  In  this  she  appears  to  have 
been  mistaken.  In  these  circumstances,  the  notice  of  Febru- 
ary, 1898,  could  in  no  way  fairly  be  regard'ed  as  establishing 
that  it  was  not  reasonable  for  defendant  to  continue  undi  i 
the  impression  that  the  property  was  hers. 

Some  of  the  moneys  expended  were  said  to  be  those  of 
a  widowed  daughter  of  defendant  living  with  her.  The  facts 
are  not  sufficiently  before  me  to  dispose  of  the  contention  of 
plainitiff  that  defendant  cannot  claim  for  those  moneys:  the 
Master  will  consider  that. 

In  the  result,  then,  the  reference  will  be  to  the  Master  at 
Ottawa  to  ascertain  what  sum  defendant  is  entitled  to  for 
improvements  upon  the  property  in  question,  including  the 
moneys  expended  by  the  daughter  if  the  Master  considers 
they  were  expended  under  circumstances  entitling  defendant 
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to  claim  for  them.  The  Master  will  also  take  an  account  of 
the  rents  and  profits  chargeable  against  defendant.  The 
latter  will  be  declared  entitled  to  a  lien  for  the  balance 
found  in  her  favour,  if  any. 

The  costs  of  the  reference,  if  the  parties  cannot  agree 
upon  the  amounts,  will  be  reserved  until  after  the  Master 
has  made  his  report.  There  will  be  no  cos>ts  of  the  action, 
success  being  divided,  defendant  denying  plaintifPs  title  and 
plaintiff  resisting  the  claim  for  compensation. 


Mabee,  J.  June  20th,  1906. 

TRIAL. 

DE  HOSIERS  V.  DE  CALLES. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Mistake 
of  Vendor  as  to  Qxiantit^ — Specific  Performance  as  to  Part 
only  of  Land  Contracted  to  he  Sold. 

Action  for  specific  performance  by  defendant  of  a  con- 
tract for  the  sale  by  defendant  to  plaintiff  of  certain  land. 

F.  H.  Chrysler,  K.C.,  and  N.  G.  Larraonth,  Ottawa,  for 
plaintiff. 

N.  A.  Bdcourt,  K.C.,  for  defendant. 

Mabee,  J. : — The  agreement  provides  for  the  sale  by  de- 
fendant to  plaintiff  for  $5,000  of  "  all  that  property  belong- 
ing to  the  said  A.  D.  De  Calles  situate  on  tiie  nortii  side  of 
Daly  avenue  in  the  said  city  of  Ottawa,  being  street  No.  171 
Daly  avenue.'^  Defendant  owned  lot  No.  16  on  the  north  side 
of  Daly  avenue  and  lot  No.  16  on  the  south  side  of  Besserer 
street.  These  lots  abut  each  other,  and  extend  from  street 
to  street,  the  house  being  on  the  Daly  street  lot,  facing  that 
street,  and  being  No.  171.  There  is  no  apparent  dividing 
line  between  these  lots;  the  only  entrance  is  from  Daly  ave- 
nue. Fences  surround  the  entire  property,  and  both  lots  are 
used  with  and  form  the  land  surrounding  the  house  known 
ajB  No.  171.  Defendant  owns  no  other  property  on  the 
north  side  of  Daly  avenue.     Defendant  is  willing  to  convey 
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to  plaintiff  the  lot  facing  on  Daly  avenue  with  the  house,  con- 
tending that  plaintiff  is  not  entitled  to  the  lot  facing  on  Bea- 
serer  street;  that  he  did  not  intend  selling  the  lot,  and  did  not 
understand  it  to  be  included  in  the  a^eement;  he  alleges  that 
he  values  the  whole  property  at  about  $7,500;  and  another 
witness,  Colonel  Gordeau,  thinks  it  worth  $6,000  to  $6,500. 

The  good  faith  of  defendant  was  attacked  by  plaintifiFs 
counsel,  and  it  was  argued  that  he  intended  the  agreement  to 
cover  the  whole  property.  Against  the  objection  of  defen- 
dant's counsel,  I  permitted  evidence  to  be  given  shewing  the 
conversation  between  the  parties  at  the  time  the  bargain  was 
discussed,  plaintiff  and  her  husband  both  stating  that  at  that 
time  defendant  told  them  the  property  he  was  asking  $5,000 
for  was  66  feet  by  200  (this  is  the  size  of  the  two  lots),  and 
it  was  argued  that  from  that  statement  defendant  must  be 
taken  to  have  fully  understood  what  he  was  selling.  Defen- 
dant denies  making  the  statement,  and  a  young  lady,  defen- 
dant's secretary,  who  was  present  most  of  the  time,  states 
that  no  such  statement  was  made  in  her  presence.  Defendant 
says  he  was  not  taking  much  interest  in  the  conversation,  as 
he  did  not  look  upon  plaintiff  or  her  husband  as  likely  to  buy 
the  property.  After  the  interview  plaintiff  went  to  her  solici- 
tor and  had  the  agreement  prepared;  it  was  taken  to  defen- 
dant and  executed  by  him,  being  also  executed  by  plaintiff. 

I  think  both  parties  were  and  are  acting  in  entire  good 
faith;  that  plaintiff  expected  she  was  to  get  the  whole  pro- 
perty, and  had  no  idea  of  offering  $5,000  for  the  Daly  avenue 
lot  alone;  and  I  think  also  that  defendant  was  under  the 
belief  that  he  was  selling  the  Daly  avenue  lot  alone,  and  did 
not  understand  that  the  Besserer  street  lot  was  included  in 
either  the  verbal  negotiations  or  covered  by  the  agreement  he 
signed;  if  he  made  the  statement  regarding  the  size  of  the 
lot,  it  was  not  done  with  any  intention  of  misleading  plain- 
tiff or  her  husband,  and  was  not  intended  as  a  representation 
that  he  was  offering  both  lots  for  the  $5,000.  Defendant, 
although  a  man  of  education  and  refinement,  is  not  a  man 
of  business,  and  at  the  time  that  plaintiff  thought  he  was 
selling  the  Besserer  lot  to  her,  one-half  of  it  was  under  a 
verbal  option  to  Colonel  Gordeau,  the  owner  of  an  adjoining 
residence,  at  $1,000  or  $1,200. 

Having  regard  to  this  and  the  value  of  the  whole  property, 
together  with  the  statement  of  defendant,  which  I  unhesi- 
tatingly accept,  it  is  perfectly  apparent  that  he  was  under  a 
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mistake  in  connection  with  the  whole  bargain,  and  I  do  not 
think  this  view  is  in  any  way  shaken  by  the  subsequent  cor- 
respondence between  the  parties.  This  mistake  that  defen- 
dant has  made  was  in  no  way  caused  by  plaintiff,  and  she  is 
in  no  way  to  blame  for  the  position  of  matters.  Is  she  en- 
titled, in  these  circumstances,  to  specific  performance? 

I  think  the  evidence  discloses  the  whole  property  to  have 
bean  worth  at  the  date  of  the  contract  at  least  $6,000 ;  so  if, 
upon  the  authorities,  plaintiff  is  entitled  to  performance,  she 
will  have  gained  an  advantage  over  defendant  to  at  least  the 
sum  of  $1,000.  It  is  said  that  to  entitle  a  plaintiff  to  specific 
performance  the  contract  must  not  be  hard  or  unconscion- 
able; it  must  be  free  from  mistake,  for  where  there  is  mistake 
there  is  not  that  consent  which  is  essential  to  a  contrekct  in 
equity:  non  videntur  qui  errant  consentire:  Fry,  4th  ed.,  p. 
329;  Wilding  v.  Sanderson,  [1897]  2  Ch.  534;  .  .  Hick- 
man V.  Berens,  [1895]  2  Ch.  638. 

The  Courts  will  not  enforce  specific  performance  against 
a  defendant  even  where  the  mistake  is  purely  due  to  the  de- 
fendant, and  the  plaintiff  is  in  no  way  to  blame:  Jones  v. 
Eimmer,  14  Ch.  D.  at  p.  592. 

The  result,  therefore,  is,  that  plaintiff  cannot  have  this 
contract  enforced  against  defendant  in  the  manner  claimed. 
If  plaintiff  desires,  she  may  take  a  conveyance  of  the  Daly 
avenue  lot  at  $5,000;  otherwise  the  action  must  be  dismissed, 
and  defendant  must  return  to  plaintiff  the  money  paid  to 
him,  with  interest  from  the  time  he  received  it.  Each  party 
will  bear  his  and  her  own  costs  of  the  litigation. 


June  20th,  1906. 

DIVISIONAL  COURT. 

THOMAS  V.  CANADIAN  PACIFIC  B.  W.  CO. 

BUSH  V.  CANADIAN  PACIFIC  R.  W.  CO. 

MalkioM  Arrest  and  Prosecution  —  Arrest  by  Person  Em^ 
ployed  as  Watchman  by  and  Appointed  Constable  on  Re- 
commendation  of  Railway  Company — Liability  of  Rail- 
way Company  —  Express  or  Implied  Authority  —  Inter^ 
fermee — Railway  Act. 

Appeals  by  plaintiffs  from  judgmente  of  Morgan,  Jun. 
Co.  C.J.,  withdrawing  from  the  jury  and  dismissing  actions 
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in  the  County  Court  of  York  for  false  arrest  and  malicious 
prosecution  of  plaintiffs. 

The  appeals  were  heard  by  Mulock,  C.J.,  Brixton,  J., 
Mabee,  J. 

W.  T.  J.' Lee,  for  plaintiffs. 

Shirley  Denison,  for  defendants. 

MuLOCK,  C.J.: —  .  .  .  One  James  Jardine  was  a 
watchman  in  the  service  of  defendunts,  and,  under  the 
provisions  of  sec.  241  of  the  Railway  Act,  1903,  had  appar- 
ently been  appointed  constable  to  act  upon  and  along  tne 
line  of  defendants'  railway.  This  section  provides  that  such 
an  appointment  may  be  made  on  the  application  and  recom- 
mendation of  the  railway  company  desiring  it,  and  requires 
the  person  so  appointed  to  take  an  oath  or  declaration  in 
the  form  or  to  the  effect  therein  set  forth.  .  .  .  Jardine, 
on  29th  April,  1904,  made  oath  to  his  appointment,  and  on 
2nd  September,  1904,  caused  this  affidavit  to  be  filed  in 
the  ofiGice  of  the  clerk  of  the  peace  for  the  county  of  York. 
It  does  not  appear  when  he  ceased  to  be  such  constable,  and 
it  may  be  assumed*  that  he  was  still  constable  at  the  time 
of  the  arrest  and  prosecution  in  question. 

There  is  evidence  from  which  the  jury  might  have  con- 
cluded (that  Jardine  was  in  defendants*  employment  as  watch- 
man on  Sunday  11th  December,  1904.  On  the  evening  of 
that  day  he  met  plaintiffs  near  the  comer  of  King  and  Jor- 
dan streets,  in  Toronto,  when  he  seized  them  both,  saying 
^'  I  want  you,*'  and  marched  them  off  to  the  police  station. 
On  arrival  there,  he  handed'  them  over  to  the  sergeant  in 
charge,  saying,  '^  Here's  two  more.**  Plaintiffs  were  detained 
in  custody  until  the  following  Wednesday.  On  12th  Decem- 
ber Jardine  swore  to  an  information  charging  plaintiffs  with 
having  broken  into  a  freight  car  of  defendants  with  the  in- 
tent of  stealing  therefrom,  in  this  information  describing 
himself  as  "  James  Jardine,  C.  P.  E.  constable,  of  the  city 
of  Toronto.**  Plaintiffs  were  remanded  until  16th  Decem- 
ber, when  their  cases  were  proceeded  with.  On  this  inquiry 
Jardine  swore  that  he  was  a  *'  C.  P.  R.  constable,  and  that 
a  freight  car  of  the  C.  P.  B.**  in  Toronto  had  been  broken 
into,  but  his  evidence  in  no  way  connected  plaintiffs  with  the 
matter,    and    they    were   thereupon    discharged,    and    these 
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actions  are  brought  because  of  Jardine^s  part  in  the  arrest 
and  prosecution  in  question. 

In  order  to  establish  liability  against  defendants^  it  is  not 
sufficient  to  shew  merely  that  Jardine  was  in  their  employ- 
ment, but  plaintiffs  must  shew  that  he  acted  with  defend^ 
ants'  authority,  express  or  implied.     .     .     . 

[Beference  to  Roe  v.  Birkenhead  and  Lancashire  K.  W. 
Co.,  7  Ex.  36.] 

It  was  not  attempted  to  be  shewn  that  Jardine  had  any 
express  authority,  and  the  onus  is  upon  plaintiffs  to  give 
evidence  justifying  the  jury  in  finding  that  from  the  nature 
of  his  dluties  he  had  implied  authority  from  defendants  to 
make  the  arrest:  Goff  v.  Great  Northern  R.  W.  Co.,  3  E.  & 
E.  674. 

Jardine  was  at  the  same  time  watchman  for  defendants 
and  constable  appointed  under  the  statute  with  such  duties 
and  powers  as  the  Act  conferred  upon  him. 

This  dual  position  involves  a  consideration  of  his  im- 
plied authority  in  each  capacity.  As  watchman,  deriving 
authority  from  the  company,  it  was  his  duty  to  protect  the 
property  on  their  premises  which  they  had  intrusted  to  his 
care,  and  he  was  thus  clothed  with  implied  authority  from 
them  to  do  such  reasonable  acts  as  he  might,  on  the  exigency 
of  the  moment,  deem  necessary  in  order  to  prevent  injury 
to  their  property.  If,  therefore,  he  had  found  plaintiffs  on 
the  premises  of  defendants,  endeavouring  to  steal  the  prop- 
erty placed  by  them  under  his  charge,  it  would  have  been 
within  the  scope  of  his  authority,  as  their  servant,  to  arrest 
plaintiffs,  if  he  deemed  it  advisable  so  to  do,  in  order  to  per- 
form his  duty  of  watchman  of  preventing  injury  to  the  prop- 
erty in  question.  But  such  was  the  limit  of  his  implied 
authority,  and  any  of  acts  his  in  excess  of  such  authority 
wonld  not  bind  defendants:  Poulton  v.  London  and  South- 
western B.  W.  Co.,  L.  R  2  Q.  B.  540;  Lyden  v.  McGee, 
16  O.B.  108;  Abraham  v.  Deakin,  [1891]  1  Q.  B.  617;  Bank 
of  ^ew  South  Wales  v.  Ousten,  4  App.  Cas.  270.     .     .     . 

Here  the  arrest  was  made  after  the  attempted  robbery 
and  in  a  public  street  some  distance  from  defendants'  prem- 
ises, and  on  the  following  day  Jardine  swore  to  an  informa- 
tion charging  plaintiflfs  with  having  endeavoured  to  break 
into  a  freight  car  with  intent  to  steal  therefrom.  There 
^as  no  evidence  that  anything  in   fact   had   been  stolen. 
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Defendantfi'  property  was  safe  before  the  arrest.  Therefore, 
that  act  and  the  subsequent  events  complained  of  were  not 
in  the  interests  of  defendants,  either  for  the  purpose  of  pre- 
venting a  theft  or  of  recovering  stolen  property;  but  were 
simply  punitive  in  their  character,  in  vindication  of  the 
law,  an  object  in  which  defendants  in  common  with  the 
general  public  were  interested. 

Under  the  Railway  Act  defendants  had  no  authority  to 
do  what  Jardine  had  thus  done,  and  it  ought  not  to  be  infer- 
red that  defendants  had  conferred  on  him  authority  to  do 
what  they  could  not  themselves  lawfully  do:  Allan  v.  Lon- 
don and  South-Western  B.  W.  Co.,  L.  E.  6  Q.  B.  65;  Jones 
V.  Duck,  The  Times,  16th  March,  1900. 

I  therefore  think  that,  as  watchman,  Jardine  had  no 
implied  authority  from  defendants  either  to  arrest  or  prose- 
cute plaintiffs.     .     .     . 

The  next  question  is,  whether,  assuming  that  the  arrest 
and  prosecution  were  made  by  Jardine  m  his  capacity  of 
constable,  the  defendants  are  liable  therefor.  At  their  in- 
stance he  was,  under  the  provisions  of  sec.  241  of  the  Rail- 
way Act,  appointed  to  act  as  constable  on  and  along  their 
railway.   ' 

Sub-section  2  empowers  a  person  so  appointed  to  ''act 
as  constable  for  the  preservation  of  the  peace  and  for  the 
security  of  persons  and  property  against  unlawful  acts  on 
such  railway  and  on  any  of  the  works  belonging  thereto 
.  .  .  and  in  all  places  not  more  than  a  quarter  of  a  mile 
distant  from  such  railway,  and  shall  have  all  such  powers, 
protections,  and  privileges  for  the  apprehending  of  oflfenders, 
as  well  by  night  as  by  day,  and  for  doing  all  things  for  the 
.prevention,  discovery,  and  prosecution  of  offences,  and  for 
the  keeping  of  the  peace,  which  any  constable  duly  appointed 
has  within  his  constablewick.^' 

Sub-section  2  enacts  that  ''every  such  constable  who  is 
guilty  of  any  neglect  or  breach  of  duty  in  his  office  of  con- 
stable shall  be  liable  on  summary  conviction  .  .  to  a 
penalty    .     .    .*' 

There  was  no  evidence  that  defendants  gave  any  instruc- 
tions or  directions  to  Jardine  in  the  discharge  of  his  duties 
as  constable  at  any  time.  On  the  contrary,  they  appear  to 
have  wholly  abstained  from  interfering  with  him,  leaving 
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him  to  perform,  in  accordance  with  his  own  judgment,  the 
duties  cast  upon  him  by  the  statute. 

Thus,  Jardine  having  no  express  authorit}'  from  defend- 
ants to  make  the  arrest  and  lay  the  information,  they  would 
not  be  liable,  unless  an  implication  of  authority  would  arise 
because  of  their  having  brought  about  his  appointment  ae 
constable. 

In  Hart  v.  Bridgeport,  13  Blachford  Cir.  Ct.  R.  294, 
Eastman  v.  Meredith,  36  N.  H.  284,  Maximilian  v.  New 
York,  62  N.  Y.  160,  Baker  v.  West  Chicago  Commissioners, 
66  111.  App.  607,  and  numerous  other  cases  that  have  com© 
before  the  Courts  of  the  United  States,  the  view  has  been 
expressed  that  the  preservation  of  the  peace,  protection  of 
property,  prevention  and  punishment  of  crime,  are  public 
duties,  in  the  discharge  of  which  the  whole  community  is  in- 
terested, and  which  the  State  is  bound  to  perform  for  the 
benefit  of  society  generally,  and  that  if,  for  convenience,  the 
State  delegates  to  municipalities  the  power  of  appointing 
peace  officers,  these  latter,  in  the  exercise  or  non-exercise 
of  their  police  powers,  are  not  servants  or  officers  of  the 
municipalities,  which  may  have  appointed  them,  but  which 
have  no  control  over  them  in  the  discharge  of  their  duties. 

For  the  like  reason,  such  peace  officers  appointed  on  the 
recommendation,  under  the  authority  of  competent  legislar 
tion,  of  a  railway  company,  must  be  regarded  as  officers 
of  the  law,  and  not  as  servants  of  the  company. 

Tnder  the  Act  in  question,:  whilst  the  railway  company 
may  apply  to  the  authorities  to  appoint  constables,  and  may 
in  that  connection  make  recommendations  of  persons  for 
appointment,  the  company  have  no  power  to  appoint    .     .     . 

The  only  interference  allowed  by  the  statute  to  the  com- 
pany is  to  dismiss  "  any  such  constable  who  is  acting  on  such 
railway.'^    ... 

Unless,  therefore,  the  company  should  actively  interfere 
by  directing  his  movements,  he  is  no  more  an  agent  of  the 
company  than  he  would  be  if  at  the  request  of  a  private  citi- 
zen he  were  detailed  by  his  superior  officer  to  guard  a  man*s 
private  property. 

There  is  no  evidence  to  shew  that  in  either  of  these  cases 
defendlants  exercised  any  control  over  Jardine's  action  as 
VOL.  vin.  o.w.R.  MO.  8 — 7 
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cou^table^  and  therefore^  aa  held  in.  O'Donnell  y.  Canada 
Foundry  Co.,  5  0.  W.  R.  216,  they  are  not  liable  therefor. 

In  Dennison  v.  Canadian  Pacific  E.  W.  Co.,  36  N.  B. 
Bep&  263,  'Macleod,  J.,  expressed  the  view  that  a  railway 
company,  simply  because  of  procuring  the  appointment  of 
a  constable  under  the  Act,  did  not  thereby  become  respon- 
sible for  his  action  as  constabla 

I  think  the  appeal  should  be  dismissed  with  coats. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Mabee,  J.,  also  concurred. 


June  20th,  1906 

divisional  court. 

EOSSI  V.  OTTAWA  ELECTBIC  B.  W.  CO. 

Street  Bailways — Injury  io  Passenger — Negligence  in  Oper^ 
ating  Car — Contributory  Negligence —  Conflicting  Evid- 
ence— Findings  of  Jury — Refusal  of  Court  to  Interfere. 

Appeal  by  defendants  from  judgment  of  Teetzel,  J., 
at  the  trial,  in  favour  of  plaintifE^  upon  the  findings  of  a 
jury,  for  $760,  in  an  action  for  negligence. 

H.  S.  Osier,  K.C.,  for  defendants. 

A.  E.  Fripp,  Ottawa,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Britton, 
J.,  Mabee,  J.),  was  delivered  by 

Mulock,  C.J.  :^  .  .  .  The  case  as  shewn  by  plain- 
tiff at  the  trial  was,  briefly,  as  follows: — On  3rd  September, 
190*5,  plaintiff  desired  to  visit  the  hospital  on  Water  street 
in  Ottawa,  and  for  that  purpose  became  a  passenger  on 
one  of  defendants'  cars,  changing  from  this  to  another  car 
at  the  intersection  of  Eideau  and  Sussex  streets.  This  latter 
street,  after  proceeding  northerly  a  short  distance,  crosses 
Water  street.     On  plaintiff  entering  the  car,  she  gave  the 
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OQodnctor  to  understand  that  she  desired  to  alight  at  Water 
street.  When  the  car  was  within  about  10  feet  of  the  south 
side  of  Water  street,  the  conductor  rang  the  bell  once,  which 
was  the  signal  for  it  to  stop  when  it  reached  the  proper  stop- 
ping place,  being  at  the  north  or  far  side  of  Water  street. 
Thereupon  its  speed  slackened,  when  a  young  man  got  off 
the  car,  which  was  still  in  motion.  Plaintiff,  however,  reached 
the  conclusion  that  it  was  not  going  to  stop,  and  motioned 
to  tilie  conductor,  who  was  some  seats  behind  her,  giving  him 
a  signal.  The  conductor  looked  at  her,  but  did  nothing. 
Plaintiff  then  arose  and  pulled  the  bell  cord  once,  causing  one 
sound  on  the  gong — ^the  proper  signal  -to  the  motorman  to 
stop  the  car.  The  car  was  an  open  car;  the  seats  running 
across  it,  and  passengers  alighted  by  stepping  out  from  be- 
tween the  seats  upon  the  step,  which  ran  lengthwise  with 
the  car.  Plaintiff,  having  thus  rung  the  bell,  looked  towards 
the  conductor,  who  was  at  the  rear  end  of  the  car,  and  she 
sajs  that,  instead  of  stopping,  the  car  suddienly  started, 
iritii  a  jerk,  to  go  faster,  which  threw  her  off  the  car  upon 
the  street,  when  she  sustained  the  injuries  on  account  of 
which  this  action  is  brought.  She  stated  that  at  the  time 
of  her  thus  being  thrown  off,  she  was  standing  about  a  foot 
from  the  edge  of  the  car,  that  is,  not  upon  the  step,  but 
between  Ihe  seats,  and  was  waiting  for  the  car  to  stop. 

There  was  some  conflict  of  evidence  as  to  whether  plaintiff 
rang  the  bell  once  or  twice,  but,  in  view  of  the  findings  of 
the  jury,  it  does  not  appear  to  me  material  to  deal  with 
that  phase  of  the  evidence. 

The  questions  submitted  to  the  jury  and  the  answers 
thereto  are  as  follows: 

"1.  Was  the  defendant  company  guilty  of  any  n^li- 
gence?    A.  Yes. 

"2. If  yes,  in  what  did  such  negligence  consist?  A. — 
By  not  stopping  car  in  due  time  and  motorman  starting  car 
too  quick  while  almost  stopped. 

"3.  If  the  defendant  company  was  guiliy  of  negligence, 
did  such  negligence  cause  the  plaintiff^s  injury  ?    A. — Yes.  , 

"4.  Was  the  plaintiff  guilly  of  any  negligence  which 
caused  her  injury?     A. — ^No. 

"5.  If  yes,  in  what  did  such  negligence  consist?  A. — 
(No  answer). 
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"6.  At  what  sum  do  you  fix  the  damages  which  the 
plaintiff  suffered?    A.— $750.'*'  Jury  10  to  2. 

The  only  negligence  found  by  the  jury  which  would  afford 
the  plaintiff  a  cause  of  action  against  defend€uits  is  that 
part  of  the  answer  to  question  2,  which  finds  defendants 
guilty  of  negligence  because  of  the  "  motorman  starting  the 
car  too  quick  while  almost  stopped/'  The  earlier  part  of  the 
answer,  '"  by  not  stopping  car  in  due  time/'  could  not  be  the 
proximate  cause  of  the  injury. 

In  view  of  plaintiff's  evidence  I  do  not  see  how  the  case 
could  have  been  withdrawn  from  the  jury.  Plaintiff  was 
by  right  a  passenger  on  the  car,  and  it  was  the  duty  of 
(tefendants  to  exercise  reasonable  care  in  its  operation,  so 
that  she  would  not  be  exposed  to  unnecessary  danger.  Her 
evidence  shews  that  the  speed  of  the  car  was  suddenly  in- 
creased, and  to  such  an  extent  as  to  throw  her  from  the 
car  to  the  street  with  great  violence,  causing  serious  injury. 
This  testimony  was  evidence  of  a  breach  of  duty  on  defend- 
ants' part,  and  the  case  was  properly  left  to  the  jury. 

Defendants  endeavoured  to  prove  that,  instead  of  being 
thrown  off  by  the  unskilful  management  of  the  car,  plain- 
tiff jumped  off  whilst  the  car  was  in  motion,  and  tliereby  by 
her  own  negligence  caused  the  accident. 

If  the  jury  had  accepted  defendants'  view  of  the  occur- 
rence, it  could  not  be  said  that  there  was  no  evidence  to 
support  it,  but  they  have  not  done  so;  on  the  contrary,  they 
have  rejected  it,  and  have  accepted  the  view  presented  by 
plaintiff  that  she  was  thrown  from  the  car  by  reason  of 
its  negligent  management.  Where  a  case  admits  of  two 
conflicting  views,  it  is  for  the  jury  to  consider  all  the  facts 
and  circumstances  and  to  determine  which  is  the  proper 
inference  to  be  drawn  from  the  evidence:  Dublin,  Wicklow, 
and  Wexford  E.  W.  Co.  v.  Slattery,  3  App.  Cas.  1155.  They 
having  done  so  here,  I  see  no  reason  for  disturbing  their  find- 
ing. 

As  to  the  amount  of  damages.  Tlie  accident  was  a  serious 
one.  When  brought  into  the  hospital  plaintiff  was  in  a  dan- 
gerous condition,  and  for  some  days  thereafter  her  life  was 
in  danger.  ...  At  the  trial  her  eye  was  still  slightly 
bulged  out.  Her  attending  physician  says:  '*  She  must  have 
come  down  with  an  awful  bang."  She  remained  in  the 
hospital  for  4  weeks,  and  had  been  under  medical  treatment 
intermittently  up  to  the  time  of  the  trial,  which   wag    T 
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numths  after  the  accident.  She  has  not  been  in  good  health 
since,  and  her  hearing  in*both  ears  is  affected.  Dr.  Gard- 
iner gave  the  opinion  that  it  would  not  improve.  He  also 
considered  that  her  sight  had  been  permanently  impaired. 

During  the  argument  of  the  appeal  I  formed  the  impres- 
sion that  her  injuries  were  slight,  and  that  the  amount  of 
damages  awarded  by  the  jury  might  possibly  be  considered 
as  somewhat  high,  but,  having  since  carefully  read  the  medi- 
cal evidence  at  the  trial,  I  find  that  the  injury  was  of  the 
serious  nature  above  described,  and  am  of  opinion  that  $750 
is  a  moderate  verdict,  and  should  not  be  disturbed. 

The  appeal  should  be  dismissed  with  costs. 


Mabee,  J.  June  21st,  1906. 

TRIAL. 

HOBIN  V.  CITY  OF  OTTAWA. 

Highway-^Non-^epair — Injury  io  Person — Loose  Iron  Lid 
of  Catch  Basin  in  Sidewalk — Absence  of  Defect  in  Con^ 
Mruction,  Negligence,  or  Notice — Municipal  Corporation — 
Failure  of  Action  against 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  from  a  fall  upon  a  highway  in  the  city  of  Ottawa, 
owing,  as  allied,  to  the  n^ligence  of  defendants  in  not  keep- 
ing the  highway  in  repair. 

A.  E.  Fripp,  Ottawa,  for  plaintiff. 

T.  McVeity,  Ottawa,  for  defendants. 

Mabee,  J.: — The  plaintiff,  an  elderly  lady,  met  with  a 
painful  accident  on  the  cometr  of  Bank  and  Gladstone 
streets,  in  the  city  of  Ottawa,  on  17th  November,  1905,  for 
which  she  claims  damages  from  the  corporation.  Placed  in 
tte  concrete  walk  on  the  street  comer,  at  its  outside  edge, 
level  with  the  surface  of  the  walk,  is  an  iron  frame  about  2 
feet  sqnare,  having  in  its  centre  a  large  round  iron  top  or 
lid  weighing  some  40  or  60  pounds,  held  in  place  by  its 
own  weight;  in  the  face  of  the  franje  is  an  iron  grating  ex- 
tending down  to  the  level  of  the  street  pavement  from  6 
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to  8  inches^  to  enable  the  water  io  reach  a  drain  or  sewer 
from  the  gutters  upon  Gladstone  and  Bank  streets^  meeting 
at  that  comer.  The  concrete  walk  is  not  constructed  with 
a  square  or  right  angled  corner^  but  has  a  circular  front, 
and  the  face  of  the  iron  frame  is  also  circular,  following  the 
radius  or  curve  of  the  walk.  This  iron  structure,  firmly  built 
into  the  walk  and  covering  part  of  it,  forms  a  catch  basin,  the 
lid  or  top  being  movable,  so  that  the  city  employees  may  clean 
out  any  refuse  that  may  obtain  access  to  tiie  basin  through 
the  iron  grating  at  the  front. 

It  is  impossible  to  remove  this  heavy  top  or  lid  without 
some  iron  tool  inserted  in  a  small  hole  at  one  side;  it  was 
said  a  pick  axe  was  generally  used.  The  whole  of  tiiis  iron 
structure  is  most  solid  and  endurable;  it  is  practically  in  the 
same  condition  now  as  when  originally  placed  in  position; 
it  is  apparently  in  no  way  worn,  and  no  defect  of  any  kind 
was  shewn  to  exist  in  it,  or  the  adjacent  portions  of  the 
cement  walk. 

Plaintiff  had  left  a  Bank  street  car,  and  was  waiting  at 
this  comer  for  a  Gladistone  car,  and,  stepping  back  to  let 
some  children  pass,  one  foot  and  leg  went  down  through  this 
catch  basin — ^the  top  or  lid  tipping  or  tilting  as  the  plaintiff 
stepped  upon  the  edge.  She  was  seriously  hurt,  unable  to 
get  out  alone,  and  was  assisted  from  this  position  and  taken 
to  her  home  by  some  gentlemen  who  were  passing  at  the 
time.  Plaintiff  had  seen  the  iron  surface  of  the  catch  basin 
before  stepping  upon  it;  she  says  she  did  not  think  it  was 
raised  up  on  either  side;  a  young  lady  who  was  with  her  says 
that,  as  far  as  she  could  see,  the  cover  or  top  was  in  place,  or 
"  on  all  right."    There  was  no  snow  on  the  walk. 

The  city  engineer  said  there  were  a  number  of  similar 
contrivances  on  the  streets,  which  had  been  there  prior  to 
his  taking  the  oflBce  some  7  years  previously;  that  the  top 
could  be  fastened  or  locked  down,  but  that  he  did  not  regard 
it  as  necessary;  and  that  the  same  kind  of  catch  basins  were 
used  in  other  cities.  The  corporation  foreman  said  the 
basins  had  not  been  cleaned  out  for  two  weeks  prior  to  the 
accident.  There  was  no  evidence  of  any  employee  having 
been  at  work  at  the  basin  and  omitting  to  put  the  top  back 
in  proper  position,  nor  anything  from  which  any  such  infer- 
ence could  be  drawn.    There  was  no  notice  of  any  kind  to 
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the  corporation^  either  express  or  implied^  that  the  basin 
was  out  of  order,  or  could  become  out  of  order,  except  that 
an  employee  might  not  place  the  top  back  in  proper  posi- 
tion. The  engineer  said  a  heavy  dray  or  van  turning  the 
street  comer  might  jar  the  top  loose  by  hitting  the  outside 
or  face  of  the  frame,  but  there  was  no  evidence  that  any 
sach  thing  had  ever  happened  at  this  or  any  other  comer. 

I  do  not  think,  in  these  circumstances,  plaintiff  can  re- 
cover. There  is  no  statutory  non-repair,  and  the  only  ground 
upon  which  liability  could  exist  would  be  original  defective 
or  n^ligent  construction.  I  do  not  think  there  was  negli- 
gence in  the  original  construction  simply  because  the  top 
▼as  not  provided  with  some  lock  or  bolt  An  iron  top  of 
this  weight  might  reasonably  be  expected  to  hold  itself  in 
position.  A  plan  or  system  of  carrying  away  the  surface 
irater  from  the  pavements  and  walks  is,  in  good  faith,  adopted, 
part  of  which  is   the  use  of  this  kind  of  basin    .     .    . 

Plaintiff  then,  to  succeed,  I  think,  must  shew  that  there 
wafi  negligence  in  the  kind  of  catch  basin  selected',  that  it 
was  necessarily  dangerous,  and  in  effect  a  trap  for  pedes- 
Mans  to  fall  into.  A  remote  possibility  of  an  accident  is 
not  evidence  of  negligence.  There  is  no  evidence  to  shew 
how  this  top  got  out  of  place;  it  seems  a  mysterious  and 
unaccountable  accident,  and  the  whole  matter  is  left  in  con- 
jecture.   I  do  not  think  res  ipsa  loquitur  applies. 

If  plaintiff  is  able  to  satisfy  some  other  Court  that  she  is 
entitled  to  hold  defendants  accountable  for  her  misfortune, 
in  order  that  the  expense  of  another  trial  may  be  avoided  I 
assess  her  damages  at  $500,  and  would  of  course  give  her  the 
costs  of  the  action. 

In  the  meantime  I  feel  compelled  to  dismiss  the  action, 
but  without  costs. 

Heference  may  be  had  to  the  following  cases:  Thomas 
V.  Annapolis,  28  N.  S.  Heps.  561;  Cowley  v.  Newmarket 
Local  Board,  [1892]  A.  C.  at  p.  349;  Geddes  v.  Bacon  Be- 
servoir,  3  App.  Cas.  455;  Bathurst  v.  MacPherson,  4  App. 
Cas.  256;  White  v.  Hindley  Local  Boaxd,  L.  R.  10  Q.  B. 
219;  Hhinelander  v.  Lociq)ort,  38  N.  Y.  St.  Rep.  567; 
Johnston  v.  City  of  Toronto,  25  0.  R.  312 ;  Carr  v.  Northem 
Liberties,  35  Penn.  324. 
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June  21st,  1906. 

DIVISIONAL  COURT. 

BEX  V.  LAFOBGE. 

Mumcipal  Corporations — By-law  Fixing  License  Fees  for 
Hawkers  —  Conviction  —  Motion  to.  Quash  —  A  Uacking 
Validity  of  By-law — Prohibition  under  Guise  of  License 
— Finding  of  Magistrate — Review  by  Court — Objections 
to  By-law  upon  Extrinsic  Grounds — Repeal  of  Amending 
By-law — Effect  of — Staiute  Authorizing  By-law — Proviso 
— Negativing — Amendment  of  Conviction — Costs. 

Motion  by  defendant  to  quash  his  conviction  under  by-law 
No.  757,  sec.  374,  of  the  town  of  Berlin,  as  amend«i  by 
by-law  821,  for  a  violation  of  such  by-law  "by  going  from 
place  to  place  with  an  animal  bearing  or  drawing  or  other- 
wise earning  goods,  wares,  and  merchandise  for  sale,  without 
a  license  therefor." 

W.  Proudfoot,  K.C.,  for  defendant. 

J.  E.  Jones,  for  the  informant. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 

Anglin,  J. : — Upon  the  argument  we  held  that  the  by-law 
conforms  to  sub-sec.  14  of  sec.  583  of  the  Municipal  Act,  1903 ; 
and  we  amended  the  conviction,  in  accordance  with  the  evid«- 
ence,  by  inserting  before  the  word  "  going,*'  the  words  "  carry- 
ing on  the  trade  of  a  hawker  and.''  So  amended,  the  convic- 
tion is,  in  our  opinion,  warranted  by  the  terms  of  the  by-law. 

Defendant,  however,  impugns  the  validity  of  the  by-law, 
upon  the  ground  that,  under  the  guise  of  licensing,  it  pro- 
hibits the  exercise  of  the  calling  or  trade  of  hawking  or 
peddling  in  the  municipalitv%  and  that  it  wa«^  in  fact  passed 
for  this  purpose  at  the  instance  of  the  retail  merchants  of 
the  town,  and  not  for  regulating  or  licensing  persons  fol- 
lowing these  callings. 

Whilo  there  is  much  evidence  to  support  these  views — 
and  such  might  bo  our  conclusions,  were  we  trying  defend- 
ant, or  hearing  an  appeal  from  the  conviction,  or  considering 
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a  motflon  to  quash  this  by-law — the  finding  of  the  magistrate 
who  made  the  conviction  "that  the  license  fee  is  not  pro- 
hibitory in  its  nature/^  based  upon  a  consideration  of  the 
eiridence,  may  not  be  impeached!  in  this  Court  upon  the 
ground  that  it  is  against  the  weight  of  evidence.  Though 
it  may  be  very  slight,  we  cannot  say  that  there  is  no  evidence 
whatever  to  support  a  finding  that,  the  by-law  is  not  pro- 
hibitive in  character  or  effect,  or  that  the  magistrate  was 
bound  to  hold  the  evidence  before  him  suflBcient  to  satisfy 
the  burden,  which  lay  upon  defendant,  of  proving  the  by-law 
to  be  prohibitory. 

But,  in  thus  disposing  of  these  objections  to  the  validiiy 
of  the  by-law,  we  must  not  be  understood  to  accede  to  the 
contention  that  it  is  open  to  a  defendant,  upon  trial  before 
a  magistrate,  or  upon  motion  to  quash  a  conviction,  to  attack 
the  validity  of  the  |;>y-law  under  which  he  is  prosecuted,  on 
grounds  such  as  these,  not  apparent  upon  the  face  of  the 
by-law,  and  to  be  established,  if  at  all,  by  extraneous  evidence. 
Upon  this  question  we  find  it  unnecessary  to  express  an  opin- 
ion. 

Defendant  further  objects  that,  although  by-law  No.  779 
amended  sec.  374  of  by-law  757  by  striking  out  the  words 
"twenty,  five,  and  four,*'  bemg  the  words  stating  the  amounb^ 
of  tiie  several  license  fees  imposed,  and  substituting  there- 
for the  words  "  seveniy-five,  fifty,  and  fifty,"  respectively, 
bV-law  No.  821,  which  wholly  repealed  by-law  779,  did  not 
in  terms  restore  to  by-law  757  the  words  "  twenty,  five,  and 
four,"  but  merely  directed  the  substitution  of  the  words 
"seventy-five,  fifty,  and  fifty''  for  the  words  ''twenty,  five, 
and  four,"  respectively,  as  if  those  words  were  restored  to  the 
original  by-law  by  the  repeal  of  the  amending  by-law,  which 
had  removed  them.  In  the  absence  of  any  legislation  making 
applicable  to  by-laws  the  rule  which,  under  sub-sec.  46  of  sec. 
8  of  the  Interpretation  Act,  restricts  the  effect  of  the  repeal 
of  repealing  statutes,  this  contention  cannot  prevail:  Max- 
well on  Interpretation  of  Statutes,  4th  ed.,  p.  622. 

The  repeal  of  by-law  779  restored  sec.  324  of  by-law 
757  to  its  original  condition,  and  by-law  821  was  therefore 
properly  drawn,  and  effected  the  purpose  for  which  it  was 
intended.  ^ 

The  conviction  does  not,  upon  its  face,  negative  the 
applicability  of  the  proviso  to  sub-sec.  14  of  sec.  582  of  the 
Municipal  Act,  which  exempts  from  the  operation  of  that 
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Bub-section  a  hawker  selling  to  a  retail  dealer  or  selling  goods 
manufactured  in  the  province  by  himself  or  his  employer. 
But  the  evidence  suificiently  shews  that  defendant  was  not 
within  this  saving  proviso,  and  we  should,  therefore,  we 
think,  yield  to  the  request  of  counsel  for  the  informant 
that  the  conviction  be  amended  to  meet  this  objection. 

We  cannot  find  that  defendant  has  been,  as  he  urged  in 
his  last  objection,  convicted  of  two  separate  and  distinct 
offences.    .    .    . 

Motion  dismissed.  In  view  of  tJie  amendments  required 
to  support  the  conviction,  there  should  be  no  costs  of  the 
motion. 


Mabee,  J.  June  22nd,  1906. 

TRIAL. 

EIDEAU  CLUB  v.  CITY  OF  OTTAWA. 

Assessment  and  Taxes  —  "  Business  Assessment  '^  —  Clvb  — 
Members'  or  Non-proprietary  Club  —  LidbiUty  to  Assess" 
ment—4  Bdw.  VII.  ch,  2Sy  sec,  10  (0.) 

Action  to  obtain  a  declaration  that  a  certain  "business 
assessment'*  imposed  upon  plaintiffs  was  illegal  and  void. 

Travers  Lewis,  Ottawa,  for  plaintiffs. 

Taylor  McVeity,  Ottawa,  for  defendants. 

Mabee,  J.:— The  Assessment  Act,  4  Edw.  VII.  ch.  23, 
sec.  10  (0.),  provides,  among  other  matters,  as  follows: 
"  Irrespective  of  any  assessment  of  land  under  this  Act,  every 
perison  occupying  or  using  land  in  the  municipality  for  the 
purpose  of  any  business  mentioned  or  described  in  this  sec- 
tion shall  be  assessed  for  a  sum  to  be  called  "  business  assese- 
ment,'*  to  be  computed  by  reference  to  the  assessed  value  of 
the  land  so  occupied  or  used  by  him  as  follows  .  .  .  (e) 
Every  person  carrying  on  the  business  of  what  is  known  as 
...  a  club,  in  whicli  meals  or  spirituous  or  fermented 
liquors  are  sold  or  furnished  ...  for  a  sum  equal  to  50 
per  cent,  of  the  said  assessed  value.'* 
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The  real  estate  of  the  Rideau  Club  is  assessed  at  $33,300, 
and,  acting  upon  the  forgoing  section,  the  assessment  ofH- 
oers  of  the  city  have  assessed  upon  the  club  a  further  sum  of 
$16,650  for  "  business  assessment,^'  and  from  that  assessment 
the  club  appealed  to  the  Court  of  Bevision^  and,  that  appeal 
being  dismissed,  a  further  appeal  was  had  to  the  County 
Court  Judge,  who,  upon  objection  being  taken  by  the  defen- 
dants, held,  upon  the  authority  of  Toronto  K.  W.  Co.  v.  City 
of  Toronto,  [1904]  A.  C.  809^^  that  he  had  no  jurisdiction  to 
determine  the  validity  of  the  asssessment. 

The  Eidteau  Club    was  incorporated  by  29  Vict.  ch.  98, 
which  was  amended  by  62  Vict.  ch.  99  (0.),  and  a  further 
amendment  was  59  Vict.  ch.  122.    By  the  original  Act  it  is 
recited  that  a  large  number  of  persons  therein  named,  to- 
gether with  others,  have  associated  themselves  for  the  estab- 
lishment of  a  club  "for  social  purposes.''    These  and  such 
other  persons  as  should  thereafter  become  members  of  the 
aesociation  were  then  declared  to  be  a  body  politic  and  cor- 
porate in  deed  and  in  name,  by  the  name  of  the  Rideau  Club, 
with  power  to  purchase,   acquire,   hold,   possess,   etc.,   real 
estate,  etc.,  for  the  purposes  of  the  club.     Provision  was  made 
for  a  constitution  and  rules  regulating  the  affairs  of  the  club. 
There  is  no  capital  stock;  there  being  nothing  to  declare  any 
dividends  upon,  none  has  ever  been  declared  or  paid;  there 
was  no  intention  from  the  formation  of  the  club  that  there 
should  be  any  division  of  earnings  ever  made.     The  secretary, 
the  only  witness  called,  says  it  is  a  social  club,  as  distin- 
guished from  a  proprietary  club ;  that  the  members  own  and 
run  it;  no  member  has  any  proprietary  interest  that  he  can 
sell  or  assign;  in  the  event  of  death  nothing  passes  to  his 
representatives;  he  has  personal  privileges  only,  which  are 
regulated  by  the  by-laws  and  rules  in  force  from  time  to  time ; 
the  membership  is  about  426,  consisting  of  prominent  busi- 
ness and  professional  men  throughout  Canada;  it  is  main- 
tained by  entrance  fees  and  annual  subscriptions;  meals  and 
Uquors  are  furnished  to  members  and  their  guests ;  an  annual 
loss  38  made  in  connection  with  the  dining  room ;  and  the  price 
charged  for  liquors  is  only  intended  to  cover  cost  and  break- 
ages.   The  chief  source  of  revenue  for  the  up-keeping  of  the 
club  is  from  the  entrance  and  annual  fees,  which  last  year 
were  about  $21,000,  and  about  $3,000  received  by  the  club 
from  tenants  who  have  parts  of  the  club  property  rented.  .  .  . 
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I  am  of  opinion  that  this  asseasment  falls  within  sec.  10^ 
and  is  a  valid  one. 

There  are  several  instances  of  incorporated  clubs  that  have 
a  capital  stock  upon  which  dividends  might  be  earned  or 
paid^  and  it  was  suggested  that  those  are  the  clubs  that  are 
aimed  at,  where  the  stockholders  are  the  proprietors,  and  there 
are  individual  rights  and  holdings.  I  do  not  see  how  this 
distinction  can  be  made — the  statute  does  not  make  it. 

It  was  said  that,  to  be  taxable  under  this  section,  a  dub 
or  its  members  must  intend  to  make  a  profit  or  gain.  .  .  . 
I  do  not  think  that  this  is  necessarily  so.  The  Standard  Dic- 
tionary gives,  among  others,  as  the  meaning  of  the  word 
*^  business,"  an  occupation  that  requires  energy,  time,  and 
thought — any  matter  or  affair,  especially  one  requiring  energy 
or  diligence.  Then  synonyms  are  "  affairs  "  or  ^'  concerns." 
Now,  if  the  section  read  "jiYery  one  who  carries  on  the  affairs 
of  a  club,"  I  think  it  could  not  be  argued  that  the  case  did 
Hot  fall  within  the  section  in  question;  and  to  prevent  the 
application  of  it,  the  word  "  business  "  must  be  held  to  mean 
something  from  which  profit  or  gain  is  intended.  I  do  not 
think  this  view  is  in  conflict  with  Smith  v.  Anderson,  15 
Ch.  D.  at  p.  258,  cited  for  plaintiffs. 

This  certainly  is  a  members*  club,  as  distinguished  from 
a  proprietary  club,  but,  upon  the  wording  of  the  section,  why- 
is  one  within  it,  and  the  other  not?  The  English  cases  col- 
lected in  Wertheimer^s  Club  Law,  3rd  ed.,  do  not  give  much 
assistance. 

In  another  view  plaintiffs  may  be  said  to  be  *^  using  land  " 
for  "  carrying  on  the  business  of  a  club"  for  gain  or  profit, 
if  the  latter  is  necessary.  They  derive  $3,000  a  year  from 
rentals;  this  must  be  from  real  estate  not  actually  in  use  for 
club  purposes,  and  represents  an  accumulated  profit  from  the 
operations  of  the  club,  or  money  borrowed  upon  debentures 
or  mortgages,  both  of  which  the  club  has  power  to  do.     .     -     . 

[Reference  to  the  statutes  affecting  the  plaintiffs.] 
May  there  not  be  a  large  **gain"  to  the  members?  It 
need  not  be  in  the  form  of  dividends,  but  may  be  from  the 
enjoyment  of  the  club  premises,  access  to  the  library,  and  a 
large  number  of  current  magazines,  papers,  etc.,  getting 
meals,  according  to  the  evidence,  at  less  than  cost;  all  this, 
it  seems  to  me,  is  the  conduct  of  the  affairs  or  concerns  of 
this  club  by  its  members,  through  the  committee,  from  which 
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they  reap  material  advantages  and  profits.  One  may  think 
oi  instanceis  in  which  some  organization  in  the  nature  of  a 
club  would  or  might  not  fall  within  this  section,  but  this  i« 
of  no  assistance  in  determining  the  case  in  hand. 

I  ^hink,  in  either  view  of  the  matter,  the  action  fails  and 
must  be  dismissed  with  costs. 


Teetzel,  J.  June  22nd,  1906. 

TRIAL. 

CARTWRIGHT  v.  CAETWRIGHT. 

Life  Insurance — Benefit  of  Wives  and  Children — Attempted 
Change  of  Beneficiary  from  Wife  to  Children — Application 
of  Law  Existing  at  Time  of  Attempt — Statute — Amend- 
ment  Conferring  Power  to  Change  —  Interference  with 
Tested  Right — Retroactivity — Estoppel. 

Action  for  a  declaration  that  certain  insurance  moneys 
paid  into  Court  were  the  property  of  plaintiff  and  for  pay- 
ment thereof  to  plaintiff. 

J.  B.  Clarke,  K.C.,  and  C.  Swabey,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

Teetzel,  J. : — I  think  the  rights  of  the  parties  must  be 
determined  by  the  state  of  the  law  on  16th  December,  1886, 
the  date  when  the  assured  attempted  to  change  the  benefi- 
ciary from  his  wife,  the  plaintiff,  to  his  children,  the  defen- 
dants. Mingeaud  v.  Packer,  21  0.  R.  267,  followed  by  Neil- 
son  V.  Trusts  Corporation  of  Ontario,  24  0.  R.  517,  and  Re 
Harrison,  31  0.  R.  313,  abundantly  establishes  that  under  the 
statute  then  in  force  (47  Vict.  ch.  20)  the  first  certificate 
became  a  trust  in  favour  of  plaintiff,  and  ceased,  so  long  as 
she  lived,  to  be  under  the  control  of  her  husband,  except 
Tinder  the  provisions  of  sees.  5  and  6  of  that  Act,  which, 
however,  did  not  authorize  him  to  surrender  the  first  certifi- 
cate and  replace  it  by  the  second.  This  could  only  be  done 
▼ithher  consent,  under  48  Vict.  ch.  28,  sec.  1,  sub-sec.  3. 

Mr.  Moss  argued  with  great  ingenuity  that  the  subse- 
qiient  Act  59  Vict.  ch.  45,  sec.  2,  now  R.  S.  0.  1897  ch.  203, 
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sec.  160^  which  supeiBedes  the  effect  of  Mingeaud  v.  Packer, 
is  declaratory,  and  that  the  effect  of  sub-sec.  5  of  sec.  160  is 
to  validate  the  second  certificate  and  declaration  in  favour 
of  the  children  as  against  the  wife. 

1  am  unable  to  adopt  this  construction. 

Sub*8ection  5  reacb^  as  follows :  "  This  section  shall  apply 
not  only  to  any  future  contract  of  insurance  and  to  any 
declaration  made  on  or  relating  to  any  such  contract,  but  also 
to  any  contract  heretofore  issued  and  declaration  heretofore 
made.'* 

Before  69  Vict.  ch.  46,  there  was  not,  without  consent  of 
the  wife  who  had  been  named  beneficiary,  any  power  ^^  wholly 
to  divest ''  the  right  acquired  by  her. 

I  think  the  proper  construction  to  be  given  to  sub-sec.  6 
is  that  the  powers  given  by  sub-sees.  1  and  2  of  sec.  160  may 
be  exercised  with  reference  to  any  contract  heretofore  issued 
or  declaration  heretofore  made,  and  not  that  any  such  con- 
tract or  declaration  shall  be  valid  notwithstanding  that  at  the 
time  it  was  issued  or  made  it  was  not  in  accordance  with 
existing  law. 

The  construction  contended  for  would  result  in  an  inter- 
ference with  the  vested  interests  of  plaintiff,  and,  unless  the 
laijguage  of  the  legislature  is  very  explicit,  no  such  construc- 
tion shoiQd  be  adopted. 

While  the  section  in  question  is  in  part  retrospective,  one 
should  not  give  a  larger  retrospective  power  to  it  than  one 
can  plainly  see  the  legislature  intended;  and  I  confess  I  can 
see  no  intention  to  do  more  than  confer  the  additional  power 
on  the  assured  which  may  be  thereafter  exercised  with  refer- 
ence not  only  to  future  but  to  past  contracts  and  declarations. 
The  assured  did  not  avail  himself  of  this  power,  and  plain- 
tiff's rights  imder  the  first  policy  have  not  been  divested. 

Plaintiff  is  not,  in  my  opinion,  estopped  either  by  the 
agreement  of  separation  or  the  invalid  divorce.     .     .     . 

Judgment  for  plaintiff  without  costs. 
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COLLINS  V.  BOBIER. 

Contract — Division  of  Estate — Release — Action  to  Set  aside — 
Delay — Staiute  of  Limitations — Misrepresentations — Un^ 
due  Influence — Improvidence — Failure  of  Proof. 

Appeal  by  plaintiflE  from  judgment  of  Boyd,  C,  dismiss- 
ing without  costs  an  action  brought  by  William  H.  Collins 
agamst  his  sister,  Mary  Bobier,  to  set  aside,  as  improvident 
and  procured  by  undue  influence,  an  agreement  between  them 
with  respect  to  the  division  of  their  deceased  father's  estate 
and  a  certain  release,  and  for  other  relief. 

The  appeal  was  heard  by  Mulock,  C.J.,  Anglin,  J., 
Clute,  J. 

B.  T.  Harding,  St.  Mary's,  for  plaintiff. 

A.  Shaw,  K.C.,  for  defendant. 

Clute,  J. : — By  will  dated  23rd  February,  1884,  the  tes- 
tator gave  the  residue  of  his  estate,  real  and  personal,  not 
reserved  for  the  payment  of  debts,  to  his  son  William  H. 
Collins,  the  plaintiflE,  and  his  daughter  Mary  Collins  (now 
Mary  Bobier),  the  defendant,  to  be  equally  divided  between 
fliem.  By  codicil  dated  13th  October,  1884,  the  testator  gave 
and  bequeathed  to  another  daughter,  Matilda  Draper,  ^^the 
nee  during  her  lifetime  of  the  brick  cottage  and  grounds  as 
now  used  and  occupied  by  her,  being  part  of  lot  298  C.  C. 
Town  of  Stratford.'' 

The  testator  died  on  24th  December,  1887. 

Probate  was  granted  to  the  executors,  James  Wright  and 
George  Hunter,  on  23rd  January,  1888. 

The  value  of  the  personalty  was  proven  by  the  executors 
in  the  Surrogate  Court  at  $3,305.75,  and  the  real  estate  at 
$3,746,  making  a  total  of  $7,051.75. 

On  20th  February,  1888,  the  real  estate  was  divided'  be- 
tween the  plaintiff  and  defendant,  and  mutual  conveyances 
were  executed  on  that  date,  in  which  the  executors  joined. 
The  deeds  contained  the  recital  that  plaintiff  **  had  agreed 
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to  take  as  a  part  of  his  share  of  the  estate ''  the  parcel  therein 
described!  at  $1,500,  and  that  defendant  ^^  has  agreed  to  take 
as  part  of  her  share  of  the  said  estate  "  the  parcels  therein 
described  at  $1,500  and  $500. 

On  1st  October,  1891,  plaintiff  and  defendant  executed 
a  deed!  of  release  to  the  executors,  which  recites  that,  "  where- 
as the  parties  of  the  first  part  some  time  ago  agreed  upon  a 
division  of  the  said  estate,  and  certain  conveyances  were  ex- 
ecuted for  the  purpose  of  partly  effectuating  the  intuition  of 
the  said  parties  of  the  first  part  in  that  regard,^'  and,  after 
releasing  the  executors  from  all  claims,  contains  the  follow- 
ing: "And  the  said  parties  of  the  first  part  do  hereby  de- 
clare that  they  have  respectively  received  the  shares,  of  the 
estate  of  the  said  Mark  Collins  which  they  are  entitled'  to 
imder  and  by  virtue  of  the  said  will,  and  that  the  division  of 
the  said  estate  which  they  mutually  agreed  to  between  them- 
selves is  satisfactory  to  them/' 

In  pursuance  of  the  said  release  the  executors  conveyed 
to  plaintiff  and  defendant  the  property  on  Wellington  street, 
subject  to  the  interest  of  Mary  Draper  as  mentioned  in  the 
will. 

On  34th  July,  1894,  plaintiff  and  defendant  entered  into 
a  certain  agreement  under  seal,  which  recites  that  they  have 
settled  and  arranged  all  matters  between  them  and  the  execu- 
tors of  the  estate  of  their  said  late  father,  except  certain  per- 
sonal properly  and  securities  in  which  they  have  a  joint  in- 
terest, and  a  certain  piece  of  land  described  in  a  certain  deed 
from  said  executors  to  them  bearing  date  29th  June,  1892, 
and  have  arranged  that  the  party  of  the  second  part  retain 
all  the  personal  property  now  held  by  them  and  pay  to  plain- 
tiff $550  as  follows,  $150  on  the  date  of  the  agreement  and 
$100  a  year  without  interest,  the  first  of  such  payments  of  $100 
to  be  made  on  24th  July,  1895/'  And  the  plaintiff,  in  con- 
sideration thereof,  assigns  said  personal  property  to  defen- 
dant, "thus  leaving  open  between  them,  not  separated  into 
parts,  said  city  lot  only/' 

The  plaintiff  now  asks  the  Court  to  declare  that  the  re- 
lease of  1st  October,  1891,  and  the  agreement  of  4th  July, 
1894,  are  not  binding  upon  the  plaintiff  and  for  administra- 
tion of  the  estate,  and  for  an  injunction. 

The  ground  upon  which  this  relief  is  sought  is  that  both 
the  release  and  the  agreement  were  procured  by  misrepre- 
sentation, undue  influence,  and  untrue  statements  in  refer- 
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ence  to  the  will,  and  also  on  account  of  undue  influence  that 
the  defendant  exercised  over  the  plaintiff,  who,  it  is  alleged, 
'^is  a  man  of  weak  intelligence  and  unable  to  manage  his 
own  affairs,"  and  on  the  ground  of  improvidence  and  lack 
of  mdependent  advice. 

The  Chancellor  finds  that  there  has  been  no  proof  of 
any  misrepresentation  or  untrue  statements  with  reference 
to  the  will,  or  release;  and  the  evidence,  I  think,  fully  sup- 
ports  this   finding. 

Plaintiff  called  three  witnesses,  viz.,  George  Hunter,  one 
of  the  executors,  the  plaintiff,  and  James  Sherman,  the  as- 
^ssor. 

Hunter  says  there  were  three  parcels  of  real  estate,  valued 
at  $3,746.  The  homestead  was  valued  at  $1,500,  and  he  does 
not  remember  the  value  placed  on  the  other  two.  The  pro- 
bate papers  were  taken  out  by  Mr.  Smith  to  the  satisfaction 
of  both  parties.  After  probate  was  granted  it  was  agreed 
between  the  two  that  Mary  Collins,  the  defendant,  who  had 
done  her  father's  business,  would  look  after  the  estate  busi- 
ness and!  take  all  moneys.  The  executors  handled  no  moneys 
of  the  estate.  He  does  not  remember  the  particulars  of  the 
deed  of  28th  February,  1888,  and  has  no  recollection  of 
any  division  of  the  estate  by  the  executors,  and  states  that 
no  complaint  was  ever  made  ''about  the  way  things  had 
been  done."  ''When  we  drew  up  the  valuation  and  the 
moneys  that  was  in  the  estate  and  how  it  had  to  be  divided, 
they  were  perfectly  satisfied  there.^' 

Plaintiff  says  defendant  had  the  whole  control  of  the 
business.  He  does  not  remember  what  amount  he  received 
altogether.  He  says  he  signed  the  release  because  his  sister 
asked  him  to;  that  he  had  confidence  in  her;  and  that  he 
signed!  the  other  deeds  in  the  same  way ;  that  he  has  forgotten 
all  about  the  different  transactions.  From  first  to  last  there 
is  not  one  word  in  his  evidence  that  would  lead  one  to  think 
tiiere  was  misrepresentation  or  undue  influence  practised 
upon  him. 

James  Sherman,  assessor  for  1888,  is  the  only  other  wit- 
ness called  for  plaintiff,  and  frcwn  the  assessor's  roll  it  ap- 
pears that  in  that  year  the  homestead  was  assessed  at  $1,600, 
and  the  Draper  property,  on  which  was  the  blacksmith  shop, 
at  $1,700,  which  was  reduced  by  the  Court  of  Revibion  of 
that  year  to  $1,376.  The  part  on  which  is  the  blacksmith 
shop  is  placed  at  $760. 

▼OU  Till.  O.W.B.  MO.  S—S 


114       THE   ONTARIO   WEEKLY  REPORTER. 

Portions  of  defendant's  examination  were  also  put  in  by 
plaintiff.  From  this  it  appears  that  the  solicitor  who  acted 
for  the  estate  was  engaged  by  defendant  and  plaintiff  ap- 
parently on  the  suggestion  of  the  doctor.  The  brother  and 
sister  lived  on  the  homestead  from  December,  1887,  until 
1891.  She  says  plaintiff  wished  to  take  the  property  on  Wel- 
lington street,  and  for  her  to  take  the  homestead,  and  it  was 
decided  by  the  executors  and  divided  in  that  way.  The 
executors  had  nothing  further  to  do  with  the  estate  after 
the  release  was  given.  She  says  her  brother  agreed'  to  the 
release,  which  was  prepared  by  Mr.  Shaw  and  signed  in  the 
presence  of  Dr.  Djvlin,  and  there  was  never  any  friction 
between  them. 

This  closed  plaintiff's  case,  and  I  can  find  no  proof  what- 
ever of  any  misrepresentation  or  undue  influence.  The  soli- 
citor who  prepared  the  deeds  and  release  and  the  doctor  who 
witnessed  the  final  agreement  were  not  called,  and,  in  my 
opinion,  it  being  a  family  settlement,  plaintiff  entirely  failed 
to  make  out  his  case,  had  it  stopped  here. 

For  the  defence,  however,  both  the  solicitor  and  the  doc- 
tor were  called.  1  will  shortly  refer  to  the  defendant's  evid- 
ence. She  explains  that  the  solicitor,  Mr.  Smith,  was  the 
son  of  Dr.  Smith,  the  family  doctor,  and  that  is  how  he 
happened  to  be  retained  as  solicitor  for  the  estate.. 

The  parties  with  the  executors  and  Mr.  Smith  made  the 
valuations  put  upon  the  property,  and  there  was  a  partial 
division  of  the  real  estate  according  to  these  valuations,  the 
brother  preferring  to  take  the  corner  lot.  The  result  of  this 
division  would  be  that,  according  to  the  valuations  put 
upon  the  lots  as  appears  in  the  deeds,  she  would  have  an 
advantage  of  half  the  value  of  the  Scanlan  lot,  viz.,  $250. 

There  was  a  loss  on  bad  loans  of  $900.  The  loans  were 
made,  she  says,  with  plaintiff's  knowledge  and  consent,  to 
relatives,  to  get  a  higher  rate  of  inttTest.  She  says  the  mat- 
ter was  talked  over  between  herself  and  brother,  and  he 
thought  the  settlement  by  which  she  was  to  receive  $550  very 
satisfactory,  and  so  the  final  settlement  of  1894  was  made. 
They  had  lived  together  for  4  years  and  a  half  after  the 
father's  death,  and  all  the  money  of  the  estate  had  been 
used  up,  except  the  $150  which  was  paid  to  defendant  at  the 
time  of  settlement.  She  says  she  paid  the  expenses  of  the 
housekeeping,  and  paid  for  his  clothes,  etc.,  out  of  the  estate 
moneys,  the  two  living  together. 
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Mr.  Smith  is  called  by  defendant^  and  says  he  was  the 
solicitor  for  the  executors.  He  never  knew  defendant  before. 
He  does  not  recollect  distinctly  about  the  transaction  of  1888 
when  the  real  estate  was  partly  divided.  His  recollection 
is  that  the  parties  had  agreed  among  themselves  as  to  the 
division.  "  Q.  Have  you  any  dbubt  that  at  that  time  Wil- 
liam Collins  understood  what  he  was  doing?  A.  Well,  1 
never  allowed  him  to  sign  a  document  if  I  did  not  think 
he  did.  1  certainly  would  not,  and  certainly  when  I  knew 
him  in  my  early  days  he  was  a  man  who  would  understand 
what  he  was  doing.^' 

"Q.  And  would  understand  the  business?  A.  Oh,  I 
would  say  so. 

"Q.  You  had  no  doubt  of  it?  A.  No,  I  would  not  have 
let  him  sign  the  deed  if  I  thought  there  was  any  doubt 
about  if 

He  says  with  reference  to  the  release  that,  plaintiff 
being  about  to  marry,  the  executors  and  he  thought  it  right 
that  there  should  be  a  division,  and  the  parties  came  to- 
gether, and  the  release  was  signed,  but  the  further  division 
of  the  estate  was  not  made  at  the  time,  as  neither  the  plain- 
tiff nor  the  defendant  thought  it  necessary. 

Dr.  Devlin,  who  has  known  the  parties  for  the  last  15 
yeare^  was  called  by  defendant.  He  witnessed  the  agreement 
of  1894.  He  says  they  talked  over  matters  between  them- 
selves, and  came  to  a  settlement,  and  that  he  "was  im- 
pressed that  William  thoroughly  understood  it."  He  thinks 
a  detailed  statement  of  the  estate  was  given  at  the  time  the 
bad  loans  were  spoken  of. — "  They  were  both  willing  at  the 
time  it  was  lent,  but  the  circumstances  of  it  I  could  not 
giva  I  know  they  talked  that  over."  ''It  was  read  and 
explained,  to  the  best  of  my  knowledge,  read  a  couple  of 
times." 

All  the  witnesses  say  that  after  this  length  of  time  they 
rememl>er  very  little  about  the  different  transactions  mater- 
ial to  tile  case. 

There  is  nothing  in  the  evidence  from  first  to  last  that  I 
can  find  shewing  misrepresentation  of  any  kind.  During 
the  time  the  parties  lived  together,  the  greater  part  of  the 
personalty  was  spent  or  lost. 

No  evidence  was  given  by  plaintiff  as  to  his  mental  con- 
dition, and  he  is  put  forward  as  a  witness  in  his  own  behalf. 
Hia  answers  are  intelligent,  and  afford  no  evidence,  to  my 
^"^ij  that  he  did  not  understand  what  he  was  doing. 
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It  is  now  sought  to  disturb  this  family  settlement,  when, 
from  the  nature  of  the  case,  it  is  impossible  to  say  what  are 
the  real  facts  of  the  case,  and  11  years  after  the  settlement 
was  made  in  the  presence  of  a  doctor  who  heard  their  affairs 
all  talked  over  and  agreed  to,  anci  who  says  he  was  im- 
pressed with  the  fact  that  plaintiff  thoroughly  understood  it. 

Plaintiff^s  counsel  relied  on  Watere  v.  Donnelly,  9  0.  R. 
391 ;  Sheard  v.  Laird,  15  0.  R.  533 ;  Disher  v.  Clarris,  25 
0.  R.  493.    I  do  not  think  any  of  these  cases  apply  here. 

•  \     'i 

I  do  not  see  any  ground  for  intervening  at  this  date  to 
disturb  what  was  done  by  the  consent  of  all  parties  in  the 
valuation  put  upon  the  lands. 

Taking  the  personalty  at  $3,307,  and  deducting  for  bad 
loan*  $900,  it  leaves  $2,407 ;  out  of  this  were  paid  the  fun- 
eral and  testamentary  expenses  .  .  .  amounting  to 
about  $200 — ^leaving  $2,200.  I  think  it  quite  probable  that 
a  very  considerable  portion  of  this  money  was  expended  in 
household  expenses  during  the  time  plaintiff  and  defendant 
lived  together.  It  was  a  common  household,  continued  from 
the  death  of  the  father,  and!  I  have  no  doubt  this  arrange- 
ment was  made  to  the  entire  satisfaction  of  plaintiff. 

Defendant  may  have  received  more  than  her  share  of 
the  estate  —  probably  she  did  have  some  advantage  —  but 
without  proof  of  fraud  or  undue  influence  I  do  not  see  how 
at  this  late  date  plaintiff  can  succeed.  The  parties  mosi^ 
likely  to  have  a  knowledge  of  the  transactions  were  called 
by  the  defend!ant,  and,  while  they  all  say  that  they  remember 
very  little  about  it,  they  declare  that  plaintiff  seemed  to 
understand  what  he  was  doing  and  was  satisfied  with  the 
disposition  of  the  estate  that  was  made. 

After  more  than  10  years  it  is  sought  to  undo  all  this. 

When  the  personal  estate  was  collected  by  defendant  it 
was  money  had  and  received  by  defendant  for  plaintiff,  and 
6  years  in  respect  of  that  would  be  a  bar:  Kirkpatrick  v. 
Stevenson,  3  0.  R.  361. 

I  think  the  judgment  of  the  Chancellor  is  right  and  ought 
to  be  affirmed. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

MuLocK,  C.J.,  also  concurred. 

Appeal  dismissed  without  coetfe. 
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Vol.  VIII.  TORONTO,  JULY  5,  1906.  No.  4 

Teetzel,  J.  June  22nd,  1906. 

CHAMBERS. 

Re  HENDERSON  AND  CANADIAN  ORDER  OF  ODD- 
FELLOWS. 

Life  Insurance — Wife  of  Assured  Designated  as  Sole  Bene- 
ficiary— Death  of  Wife  during  Lifetime  of  Assured — Fail-, 
ure  to  Make  New  Designation — Children  Entitled  in  Equal 
Shares. 

Application  by  the  adult  children  of  one  Henderson,  d^ 
oeaged,  for  payment  out  of  Court  of  their  shares  of  a  sum 
paid  into  Court  by  the  above  named  Order,  being  the  proceeds 
of  an  insurance  on  the  life  of  the  deceased. 

W.  E.  Middleton,  for  the  applicants. 

F.  W.  Harcourt,  for  the  infant  children. 

S.  6.  McKay,  Woodstock,  for  Mrs.  Beaumont. 

Teetzel,  J. : — The  wife  of  the  assured  having  been  desig- 
nated by  him  sole  beneficiary,  and  having  died  during  his 
lifetime,  and  he  not  having  made  any  further  declaration 
respecting  the  benefits  under  the  policy,  the  children  of  the 
assured  are  entitled  to  the  money  in  equal  shares,  under  sub- 
sec.  8  of  sec.  159  of  R.  S.  0.  ch.  203,  as  enacted  by  sec.  7  of 
4  Edw.  VII.  ch.  15.  The  contention  that  this  section  does 
not  apply  where  there  was  only  one  beneficiary  originally 
named',  who  dies  in  the  lifetime  of  the  assured,  cannot  be 
npheld.  While  the  affidavit  of  Mrs.  Beaumont  does  not  dis- 
close any  agreement  binding  upon  the  adult  children  for  a 
VOL.  vni.  o.w.B.  wo.  4 — 9 
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division  of  the  insurance,  the  order  will  direct  payment  to 
the  children  without  prejudice  to  any  action  she  may  be  ad- 
vised to  bring  either  against  the  adults  or  the  estate.  No 
ord^r  as  to  costs,  except  those  of  the  adult  children  and  of 
the  official  guardian  be  paid  out  of  the  moneys  in  Courts 


Cartwright,  Master.  June  25th,  1906. 

OHAMBERS. 

TEAVISS  V.  HALES. 

(Two  Actions.) 

Judgment  Debtor — Examination  of — Coats  of — Examination 
of  Transferee — Disposition  of  Costs, 

Motion  by  plaintiff  for  an  order  disposing  of  the  costs  of 
the  examination  of  one  of  the  defendants  in  the  first  action 
as  a  judgment  debtor  and  of  the  examination  of  a  transferee 
who  was  made  defendant  in  the  second  action. 

J.  W.  McCullough,  for  motion. 

James  Hales,  contra. 

The  Master: — These  examinations  resulted  in  the 
bringing  of  the  second  action,  in  which  the  impeached  trans- 
fer was  set  aside. 

It  seems  reasonable  that  these  costs  should  be  recoverable 
against  defendants  in  ithe  first  action  and  against  the  land. 

If  it  was  sought  to  have  them  made  costs  in  the  second 
action  so  as  to  render  the  transferee  personally  liable,  I 
think  the  application  should  have  been  made  to  the  trial 
Judge.     See  Tucker  v.  The  "  Tecumseh,''  7  0.  W.  B.  377. 

As  the  costs  of  the  second  action  were  fixed  by  the  trial 
Judge  at  $40,  and  plaintiffs'  appeal  as  to  this  has  been  dis- 
missed by  the  Divisional  Court,  I  do  not  see  that  I  have  any 
power  to  increase  them. 

The  order  will  therefore  be  that  the  costs  of  the  examina- 
tion be  recoverable  against  the  defendants  in  the  first  action, 
which  will  bind  the  land  in  question. 

There  will  be  no  costs  of  the  motion,  as  it  has  been  only 
in  part  successful. 


ISERVOS  V.  LYNDE,  119 

Cartwright,  Master.  June  25th,  1906. 

chambers. 

SERVOS  V.  LYXDE. 

Venue  —  Motion  to  Change  —  County  Court  Adion  —  Con- 
venience— Witnesses — Counterclaim. 

Motiou  by  defendant  to  transfer  the  action  from  the 
Count}'  Court  of  Lincoln  to  that  of  Ontario. 

J.  W.  McCullough,  for  defendant. 

H.  E.  Rose,  for  plaintiffs. 

The  Master: — The  action  is  to  recover  the  value  of  a 
quantity  of  hay  which  was  in  a  barn  leased  by  defendant  from 
plaintiifs'  testatrix. 

The  defences  are:  (1)  that  the  hay  was  worthless;  (2) 
that  the  testatrix  gave  it  to  defendant  to  use  for  manure  on 
the  farm  which  was  leased  by  her  to  him.  The  defendant 
also  counterclaims  for  damages  for  breach  of  covenants  in  the 
lease  and  asks  $600. 

Assuming  that  the  affidavits  are  true,  then  it  appears  that 
the  plaintiffs  will  have  8  witnesses,  including  two  of  the 
three  executors.  The  third  plaintiff  resides  in  Ontario,  but 
desires  the  action  to  be  tried  in  Lincoln,  where  all  the  busi- 
ness of  the  dteceased  has  been  conducted. 

The  defendant  must  himself  be  at  the  trial.  He  also 
fiays  he  intends  to  call  10  or  12  witnesses  as  to  the  value  of 
the  hay. 

Assuming  that  this  is  necessary  or  permissible,  it  would 
only  leave  a  balance  of  2  or  3  witnesses  in  favour  of  the  mo- 
tion. This,  under  the  cases,  is  not  a  sufficient  preponderance 
to  justify  the  removal  of  the  action  from  the  county  where 
the  plaintiffs  have  brought  it  reasonably  and  not  vexatiously. 

Except  in  a  case  such  as  Farmer  v.  Kuntz,  7  0.  W.  R. 
829,  the  fact  of  a  counterclaim  is  not  to  be  considered. 

The  motion  fails  and  is  dismissed  with  costs  in  the  cause. 

The  case  of  Saskatchewan  Land  and  Homestead  Co.  v. 
Leadley,  9  0.  L.  R.  556,  5  0.  W.  R.  449,  cited  for  the  motion, 
^o€&  not  seem  in  point.     ... 

[Affirmed  by  Clute,  J.,  29th  June,  1906.1 
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Anglin,  J.-  June  2oxh,  1906. 

TRIAL. 

FLYNN  V.  KELLY,  DOUGLAS,  &  CO. 

Sale  of  Ooods — Action  for  Price — Refusal  to  Accept — Contract 
— Telegraph  —  Agency  of  Telegraph  Company  —  Mistake 
in  Transmission  —  Evidence  —  Destruction  of  ^Original 
Dispatch — Secondary  Evidence  of  Contents  —  Burden  of 
Proof — Failure  to  Prove  Contract — Non-delivery  of  Part 
of  Ooods  Ordered — Del<iy  in  Shipment. 

The  plaintiffs,  fruit  canners  of  St.  Catharines,  sued  the 
defendants,  merchants  of  Vancouver,  B.C.,  for  the  price  of 
a  car  of  canned  fruits  and  vegetables  shipped  to  Vancouver 
in  September,  1905,  which  the  defendants  refused  to  accept. 

M.  Brennan,  St.  Catharines,  for  plaintiffs. 

A.  C.  ilcMaster,  for  defendants. 

Anglin,  J. : — In  August,  1905,  plaintiffs  wrote  to  defen- 
dants a  letter  quoting  prices  of  various  canned  goodfe,  in- 
cluding beans,  pears,  plums,  and  cherries.  Satisfactory  proof 
of  the  loss  of  this  letter  was  given,  and  secondary  evidence  of 
its  contents  received.  It  concluded  with  a  request  or  sug- 
gestion that  defendants  should  order  by  wire  at  the  expense 
of  plaintiffs.  Defendtats'  witnesses,  examined  on  commis- 
sion, though  they  do  not  pretend  to  give  the  language  of  the 
letter,  say  it  contained  a  distinct  request  to  order  by  wire  at 
the  expense  of  plaintiffs.  The  evidence  of  the  only  witness 
called  for  plaintiffs  is  not  at  all  clear  that  the  passage  in 
question  fell  short  of  a  request  and  amounted  merely  to  a 
suggestion  that  defendants  should  order  by  telegraph,  and  he 
admits  that  the  plaintiffs  offered'  to  pay  the  charges  of  the 
telegraph  company  for  any  such  message  sent  by  the  defen- 
dants. Xo  copy  of  this  letter  appears  to  have  been  kept  by 
the  plaintiffs.  Upon  this  evidence  I  should  be  obliged  to 
hold,  if  necessar}',  that  plaintiffs  did  request  defendants  to 
telegraph  at  their  expense. 

On  29th  August  plaintiffs  received  from  the  Canadian 
Pacific  Railway  Company  the  following  despatch,  upon 
which  they  paid  the  charges:     "Vancouver,  B.C.,  Aug.  29, 
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1905. — Flynn  Bros.,  St.  Catharines.  Hundted  refuge  beans 
two  fifty  gallon  pears  three  hundred  tomatoes  three  fifty 
lombard  plums  twenty-five  red  pitted  cherries  must  ship 
immediately  wire  car  number  Canadian  Pacific.  Kelly, 
Douglas,  &  Co.'' 

On  30th  August  plaintiffs  sent  in  reply  this  message: 
"Aug.  30. — ^Kelly,  Douglas,  &  Co.,  Vancouver,  B.C.  Have 
booked  your  order,  will  have  same  rushed  forward.  Fl}Tin 
Bros." 

On  Ist  September  plaintiffs  received  the  following  de- 
spatch: "Vancouver,  B.C.,  Sept.  1st,  1905.  To  Flynn 
Bros.  Groods  must  be  shipped  at  once  or  cancel,  advise  Cana- 
dian Pacific  ear  number,  rush.     Kelly,  Douglas,  &  Co." 

On  5th  September  plaintiffs  shipped  300  cases  of  tomatoes, 
350  cases  of  plums,  100  cases  of  refugee  beans,  and  25  cases 
of  led  pitted  cherries,  and  mailed  an  invoice  for  this  "  car- 
load''  to  defendants.  On  receiving  this  invoice  on  13th 
September  defendants  telegraphed :  "  Vancouver,  B.C.,  Sept. 
13,  1905 — Flynn  Bros.,  St.  Catharines,  Ont.  Cannot  accept 
goods,  only  ordered  fifty  plums,  wanted  pears,  you  dispose 
dsewhere." 

On  the  same  date  defendants  wrote  explaining  that  their 
order  had  been  for  50  cases  of  plums,  and  that  they  could  not 
take  any  of  the  fruit  because  the  pears  ordered  had  not  been 
8Kii  To  this  plaintiffs  did  not  reply.  The  car  reached  Van- 
couver on  23rd  September.  On  2nd  October  defendants  wrote 
plaintiffs  confirming  their  telegram  and  letter  of  13th  Sep- 
tember and  informing  plaintiffs  that  the  car  lay  awaiting 
their  disposition.  On  7th  October  plaintiffs  telegraphed  de- 
fendants :  "  Goods  shipped  strictly  according  to  order  re- 
ceived; pears  are  ready  to  ship;  you  must  accept  goods;  have 
written."  Defendants  answered  this  message  on  9th  Octo- 
ber, reiterating  their  refusal  to  accept.  On  17th  October 
they  again  wrote  declining  to  accept  and  informing  plaintiffs 
tiiey  would  resist  any  attempt  to  hold  them  liable  for  the  car 
of  fruit. 

The  pears  were  in  fact  never  shipped.  Plaintiffs,  in 
excuse  for  non-shipment  of  this  part  of  the  order,  say  that 
the  balance  of  the  order  filled  a  car,  and  that  the  custom  of 
the  trade,  their  course  of  business  with  defendants,  and  the 
tenor  of  the  telegraphic  orders  on  which  they  acted,  required 
shipments  to  be  in  car-loads,  and  justified  their  withholding 
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the  pears  for  a  reasonable  time  until  another  car-load  for 
Vancouver  should  be  ready  for  shipment.  They  add  that, 
owing  to  diflSculties  in  the  printing  trade,  they  could  not 
get  labels  for  canned'  pears,  and  therefore  could  not  ship 
them.  They  do  not  appear  to  have  been  ready  to  ship  the 
pears  until  about  7th  October,  before  which  time  defendants 
had  definitely  refused  to  accept  any  of  the  goods. 

Defendants  maintain  that  there  was  no  contract  because 
of  a  mistake  of  the  telegraph  company  in  transmitting  their 
order,  by  which  the  words,  "  three  hundred  tomatoes  threes 
fifty  lombard  plums,^^  in  the  despatch  handed  by  them  to  the 
Canadian  Pacific  Railway  Company  were  converted,  in  the 
feanscript  delivenred  by  that  .company  to  plajLntiffB,  into 
"three  hundred  tomatoes  three  fifty  lombard  plums,^^  re- 
sulting in  their  being  sent  seven  times  the  quantity  of  plums 
they  intended  to  order.  They  also  maintain  that  the  failure 
to  deliver  the  pears  ordered  entitled  them  to  reject  the  rest 
of  the  goods  shipped. 

Plaintiffs,  on  the  other  hand,  contend  that  the  Canadian 
Pacific  Railway  Company  were  agents  of  defendants  in  trans- 
mitting the  message  of  29th  August;  that,  as  against  de- 
fendants, therefore,  plaintiffs  were  and  are  entitled  to  treat 
the  transcript  d'elivered  to  them,  and  admitted  in  evidence 
without  objection,  as  the  order  of  plaintiffs;  that  there  is  no 
admissible  evidence  to  prove  any  other  order  or  any  mistake 
in  the  transmission  of  the  telegram,  because  the  original  de- 
spatch delivered  by  defendants  to  the  Canadian  Pacific  Rail- 
way Company  in  Vancouver  has  not  been  produced,  and,  its 
loss  or' destruction  not  being  proved',  the  secondary  evidence 
of  its  contents  taken  on  commission  is  inadmissible;  that 
plaintiffs'  acceptance  of  the  order  contained  in  the  despatch 
as  delivered  to  them  constituted  a  binding  contract;  and  that 
the  non-delivery  of  the  pears  with  the  rest  of  the  order  did 
not,  in  the  circimistajices,  justify  defendants'  refusal  to 
accept  the  carload  shipped  to  them. 

The  burden  of  proving  a  contract  and  performance  of 
their  part  of  that  contract  rests  upon  plaintiffs.  If,  as  is 
contended  by  defendants,  because  of  the  request  of  plaintiffs 
that  defendants  should  order  by  wire  and  at  plaintiffs'  ex- 
pense, the  Canadian  Pacific  Railway  Compajiy  in  transmit- 
ting the  message  of  29t5i  August  were  in  reality  the  agents 
of  plaintiffs,  there  would  be  little,. if  any,  weight  in  the  con- 
tention that  defendants  were  bound  by  the  incorrectly  tran&- 
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mitted  message  which  plaintiffs  received.  The  error  of  the 
Canadian  Pacific  Eailway  Company  would,  in  that  aspect  of 
the  case,  be  the  error  of  plaintiffs'  own  agents,  the  delivery 
of  the  order  to  plaintiffs  being  at  Vancouver,  when  it  was 
handed  to  their  agents  for  transmission.  But  if  there  were 
no  such  request  by  plaintiffs  sufficient  to  cmistitute  the  Cana- 
dian Pacific  Railway  Company  their  agents  in  the  transmis- 
sion of  defendants'  order,  although  some  American  Courts 
—see  Durkee  v.  Vermont  Central  E.  R.  Co.,  29  Vt.  129; 
Morgan  v.  The  People,  59  111.  58;  and  Scott  &  Jamagin's 
Law  of  Telegraphs,  sees.  351,  360;  but  see  also  Smith  v. 
Ea^ton,  54  Md.  139,  and  Pepper  v.  Western  Union,  87  Tenn. 
554 — hold  that,  because  the  telegraph  company  is  the  agent 
of  the  sender,  defendants  would  be  boimd  by  the  erroneous 
copy  of  their  despatch  delivered  to  plaintiffs,  and  that  the 
copy  so  delivered  should  be  deemed  the  original  order  of  de- 
fendants. English  and  Canadian  decisions  binding  upon  me 
do  not  countenance  this  view.     .     .     . 

[Reference  to  Henkel  v.  Pape,  L.  R.  6  Ex.  71.] 

Assuming  the  mistake,  which  defendants  in  the  present 
ca^e  all^e,  to  be  proved  by  proper  evidence,  I  can  see  no 
ground  upon  which  this  case  can  be  distinguished  from  Henkel 
V.  Pape.  That  the  telegram  was  in  that  case  transmitted  by 
the  post  oflSce  cannot  make  any  difference  in  principle.  The 
authority  for  the  transmission  and  delivery  of  the  message  is  in 
each  case  the  same,  and  that  authority  the  Court,  in  Henkel 
V.  Pape,  held'  to  be  limited  to  the  transmission  of  messages  in 
the  terms  in  which  senders  deliver  them.  It  follows  that  not 
the  copy  delivered  to  the  recipient  of  the  message,  but  the 
document  handed  to  the  telegraph  company  for  transmission, 
ig  the  original  order  which  must  be  proven  to  establish  the 
contract. 

In  Kinghom  v.  Montreal  Telegraph  Co.,  18  U.  C.  R.  60, 
the  Court  held  that  when  a  contract  is  attempted  to  be  mad^e 
out  through  the  telegraph,  the  messages  signed  by  the  parties 
nii35t  be  produced  and  not  the  transcripts  taken  from  the 
^re.  See  also  Verdin  v.  Robertson,  10  Ct.  of  Sess.  Cas., 
3rd  series,  35. 

But  it  is  argued  by  Mr.  Brennan  that  because  the  tran- 
script handed  to  plaintiffs  was  put  in  evidence  at  the  trial 
without  objection,  and  because  defendants  have  failed  to 
ProTe  by  any  admissible  evidence  the  contents  of  the  message 


124  T^E  ONTARIO   WEEKLY   REPORTER. 

delivered  by  them  to  the  Canadian  Pacific  Railway  Company 
for  transmission,  there  is  no  proof  that  there  was  any  error 
in  the  transcript^  and  its  suflSciency  as  evidence  of  the  offei 
of  defendants  is  not  open  to  question.    . 

Defendants,  instead  of  proving  as  a  fact  the  destruction 
of  the  message  delivered  by  them  to  the  Canadian  Pacific 
Eailway  Company  for  transmission  on  29th  August,  relied 
upon  some  presumption,  which  they  conceived  arose  from 
a  supposed  statutory  provision  permitting  the  destruction 
by  telegraph  companies  of  such  messages  after  the  expira- 
tion of  6  months  from  their  delivery  for  despatch,  to  estab- 
lish such  destruction  for  the  purpose  of  rendering  admissible 
secondary  evidence  of  the  contents  of  the  message  in  ques- 
tion. I  find  no  such  statute.  But  neither  upon  a  permissive 
statute  nor  upon  any  custom,  if  proven,  could'  there  arise 
such  a  presumption.  The  fact  of  destruction  must  be  shewn. 
It  follows  that  the  secondar}-  evidence  of  the  contents  of 
the  message  delivered  by  defendants  to  the  Canadian  Paci- 
fic Railway  Company  was  inadmissible,  and,  as  it  was  ob- 
jected to  on  behalf  of  plaintiffs,  it  must  be  rejected.  There 
is,  therefore,  no  evidence  to  shew  what  the  order  was  of 
which  defendants  actually  directed  the  transmission,  and  no 
evidence  that  the  transcript  delivered  by  the  Canadian  Paci- 
fic Railway  Company  to  plaintiffs  was  incorrect. 

But  the  burden  of  proving  the  contract  is  upon  plain- 
tiffs. It  is  not  for  defendants  to  prove  that  the  transcript 
produced  by  the  plaintiffs  is  not  a  true  copy  of  the  order 
which  defendants  handed  to  the  Canadian  Pacific  Railway 
Company.  Plaintiffs  must  prove  its  accuracy,  which  is  not 
presumed  in  their  favour.  Neither  does  the  admission  of 
that  transcript  in  evidence  without  objection  render  its  terms 
binding  upon  defendants.  It  was  not  and  could  not  be 
evidence  of  the  order  given  by  defendants,  without  proof 
that  it  was  in  fact  a  copy  of  the  order  which  they  had  dir- 
ected to  be  transmitted,  and  that  the  original,  of  which  it 
purported  to  be  a  transcript,  had  been  destroyed  or  lost.  Its 
production  was  in  any  event  a  link  in  the  chain  of  evidence 
requisite  to  prove  that  the  order  handed  by  defendants  to 
the  telegraph  company  had  in  fact  been  transmitted  and  de- 
livered to  plaintiffs.  For  that  purpose  it  was  relevant  and 
admissible  primary  evidence,  and  its  reception  could  not  have 
been  successfully  resisted  by  defendants.  But  it  by  no  means 
follows  that  its  admission  in  evidence  excused  plaintiffs  from 
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further  proof  of  the  order  of  defendants,  by  production  of 
tiie  original  signed  by  them,  or  by  proof  of  its  destruction  or . 
•  loss  and  secondary  evidence  of  its  contents,  which,  without 
proof  that  it  was  in  fact  a  true  copy,  the  transcript  delivered 
to  plaintiffs  does  not  furnish.  In  the  absence  of  these  fur- 
ther and  indispensable  links  in  the  chain,  the  fact  proved 
by  the  production  of  the  transcript,  viz.,  that  such  trans- 
cript was  received  by  plaintiffs,  goes  for  nothing.  Yet 
neither  its  relevancy  nor  its  admissibility  can  be  doubted. 

It  follows  that  plaintiffs  have  failed  to  prove  any  con- 
tract by  defendants  to  purchase  the  goods  in  question. 

Moreover,  though  secondary  evidence  was  given  of  a  por- 
tion of  the  contents  of  plaintiffs^  letter,  quoting  prices  to 
defendants,  npon  which  the  latter  sent  an  order,  plaintiffs 
have  wholly  omitted  to  prove  what  were  the  prices  so  quoted. 
In  their  pleadings  they  allege  that  the  price  of  the  goods 
shipped  amounted  to  $1,382.50.  But  this,  as  well  as  other 
allegations,  defendants  deny.  Were  this  the  only  difficulty 
in  plaintiffs'  way,  I  should  probably  allow  them  to  supply 
evidence  of  the  prices  actually  quoted.  But  upon  the  evid- 
ence as  it  now  stands  there  is  no  proof  whatever  of  the  prices 
quoted  by  plaintiffs  to  defendants  upon 'which  they  are  al- 
lied to  have  ordered  the  goods  in  question.  This  very 
material  element  of  a  contract  is  entirely  lacking. 

If  there  had  been  a  contract  between  plaintiffs  and  de- 
faidants  established  for  the  sale  and  purchase  of  the  goods 
mentioned  in  the  transcript  of  telegram  received  by  plain- 
tiffs, the  non-delivery  of  the  250  cases  of  pears  ordered 
would,  in  my  opinion,  have  justified!  defendants'  rejection  of 
tiie  other  goods  sent.  Instalment  deliver}^  was  not  contem- 
plated. Immediate  shipment  of  the  whole  was  the  basis  of 
defendants'  offer,  emphasized  by  their  second  telegram  of 
1st  September,  'rtie  failure  to  send  the  pears  with  the  other 
goods  was  not,  I  think,  excused  by  the  alleged  custom  as 
to  carloads,  and  certainly  not  by  any  inability  to  procure 
labels.  Plaintiffs  had  no  right  to  require  defendants  to 
accept  delivery  of  part  only  of  what  was  an  entire  order. 
But  even  if,  owing  to  the  carload  being  complete  without  the 
pears,  some  little  delay  in  forwarding  these  might  be  per- 
niitted,  the  delay  from  29th  August  to  about  7th  October  was 
80  unreasonable  that  it  might  have  justified  defendlants  in 
returning  the  other  goods,  had  they  taken  delivery  of  them 
in  anticipation  of  the  pears  coming  within  a  reasonable  time. 
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The  action  therefore  fails  and  will  6^  dismissed  with 
costs. 


Teetzel,  J.  June  25th,  1906. 

TBIAL. 

FAULKXER  V.  CITY  OF  OTTAWA. 

Municipal   Corporation — Sewer  —  Insufficiemy — Baching   up 
Water  into  Cellar  of  House — Liability  of  Corporation. 

Action  for  damages  to  plaintiff's  stock  in  trade  and  prem- 
ises by  flooding,  caused,  as  he  alleged',  by  an  insufficient  sewer. 

6.  F.  Henderson,  Ottawa,  for  plaintiff. 

Taylor  McVeity,  Ottawa,  for  defendants. 

Teetzel,  J.: — I  find  upon  the  evidence  that  while  the 
sewer,  as  originally  constructed  pa^t  plaintiff^s  premises  on 
Clarence  street,  between  King  and  Dalhousie  streets,  was 
probably  sufficient  for  the  territory  then  intended  to  be  served 
thereby,  yet  the  subsequent  extension  to  Sussex  street  and  the 
acHition  of  many  subsidiary  drains  leading  into  it  have  com- 
pletely overtaxed  its  capacity,  so  that  when  there  is  a  very 
heavy  rainfall  the  contents  of  the  sewer  back  up  into  ad- 
joining cellars.  The  extension  and  subsidiary  drains  re- 
ferred to  were  constructed  by  or  under  the  direction  of  de- 
fendants. 

According  to  the  weight  of  expert  opinion,  the  capacity 
of  the  original  sewer  and  its  outlet  is  not  more  than  two- 
thirdfe  of  what  it  should  be  to  accommodate  the  increased 
burden  imposed  by  the  acts  of  defendants.  Having  regard 
to  the  size  and  grade  of  the  original  sewer  and  the  service 
already  imposed  upon  it,  I  think  defendants  have  acted 
negligently  in  so  increasing  the  facilities  for  running  into 
it  storm  water  and  sewage  as  to  cause  backing  up  and  flood- 
ing during  heavy  rain  storms,  and  that,  in  consequence 
of  such  negligence,  plaintiff^s  basement  was  flooded  and  his 
goods  damaged  on  the  3  occasions  complained  of.  While 
the  rainfall  on  these  occasions  was  unusually  heavy,  none 
of  the  storms  was  so  extraordinary  as  not  to  have  been 
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reasonably  anticipated  and  with  ordinary  prudence  provided 
for  by  defendants. 

I  think  the  case  comes  within  such  authorities  as  Cogh- 
lan  T.  City  of  Ottawa,  1  A.  E.  54,  and  Hawthorn  v.  Kan- 
nulink,  [1906]  A.  C.  105. 

1  assess  plaintiff^s  damages  at  $1,700,  and  direct  judg- 
ment in  his  favour  for  that  sum  with  costs. 


BovD,  C.  June  25th,  1906. 

TRIAL. 

ATTORXEY-GENERAL    FOR    ONTARIO    v.    HAR- 
GRAVE. 

drown—Mining  Leases — Action  hy  Attorney-General  to  Cancel 
—Improvidence — Misrepresentations — Affidavit  as  to  Dis- 
covery— UntrtifJi  of — Evidence — Land  Titles  Act — Costs 
—Compensation  for  Improvements — Notice, 

Action  for  the  cancellation  of  certain  mining  leases  and 
to  recover  possession  of  the  lauds  comprised  therein. 

C.  H.  Ritchie,  K.C.,  and  R.  D.  Moorehead,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  for  defendant  E.  C.  Hargrave. 

J.  Shilton,  for  defendants  the  White  Silver  Co. 

Boyd,  C.  : — This  action  brought  .  .  .  (in  the  pub- 
lic interest)  .  .  .  took  10  days  to  try,  with  the  result 
that  a  great  mass  of  material,  documentary  and  oral,  has 
l^^en  gathered — ^much  of  which  abounds  in  contradictions, 
uieonsistencies,  and  singular  contrasts  of  recollection,  yet 
^pon  the  essential  issue  the  evidence  is  suflBciently  clear  and 
explicit. 

That  single  point,  upon  which  everything  else  turns,  so 
'*r  as  the  jurisdiction  of  the  Court  is  concerned',  appears 
^  he  this :  Is  the  affidavit  as  to  discovery  upon  which  thia 
claim  rests,  and  upon  which  the  Crown  proceeded,  a  true 
or  an  untrue  document  ?  Xo  one  can  give  primary  evidence 
^  to  the  actudity  of  the  discovery  of  valuable  minerals  on 
t^c  particular  locations  except  the  man  who  claims  to  have 
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made  the  discoveries,  for  he  was  alone  on  the  field  without 
companion  or  witness,  or  existing  memorandum  made  at  the 
time.  Yet  his  own  admissions  are  practically  conclusive 
that  to  support  his  claim  he  must  shift  the  time  of  discovery 
to  an  earlier  period  by  at  least  one  month.  The  affidavit 
on  which  the  claim  is  based  fixes  the  date  as  19th  December, 
1904,  as  to  the  three  lots  now  in  question.  But  his  own  evid- 
ence shows  that  he  was  at  none  of  the  lots  in  December, 
1904,  save  only  one;  that  is,  being  somewhere  opposite  lot  3 
in  the  4th  concession,  and  casting  his  eyes  over  the  snow,  he 
saw  upon  the  face  of  a  rock  some  *^  cobalt  bloom."  This,  how-  . 
ever,  is  not  the  mineral  which  he  claims  to  have  discovered 
on  that  day  on  that  lot  in  his  affidavit;  his  sworn  claim  is 
for  '*  cobalt  arsenide."  Now  these  two  are  of  marked  differ- 
ence in  colour,  appearance,  formation,  and  quality.  "  Cobalt 
arsenide"  is  otherwise  known  as  "smaltite,"  and  "cobalt 
bloom "  or  arsenate  has  a  scientific  name  "  erythrite "  to 
mark  its  distinctive  hue.  One  of  the  strongest  witnesses  for 
the  defendants  (Grover)  doubts  if  the  cobalt  bloom  could  be 
seen  in  this  locality  in  the  month  of  December. 

Besides  this,  serious  doubt  is  cast  upon  Hanes  being  at 
this  particular  spot  on  that  day,  by  the  contrast  between 
the  evidence  of  Mr.  Blair  (whose  recollection  was  fortified 
by  a  contemporaneous  official  diary)  and  the  varied'  discover- 
ies claimed  by  and  on  behalf  of  Hanes  about  this  tim.e.  To 
exemplify:  Blair  states  that  Hanes  came  from  Toronto  to 
see  him  at  Xew  Liskeard  on  Friday  evening  16th  December. 
Blair  occupied  all  the  next  day,  Saturday  17th  December, 
in  taking  Hanes  round  to  visit  the  various  mines  then  being 
worked'  in  the  Cobalt  region,  introducing  him  at  different 
places,  and  collecting  samples  of  ore  to  be  given  by  Hanes 
to  Professor  Bain  on  his  return.  They  parted  at  10  p.m., 
Hanes  saying  that  he  was  going  home  next  day  on  a  train 
which  was  to  leave  on  Sunday.  According  to  the  affidavits 
filed — ^which  supply  the  only  definite  information  adduced 
emanating  from  the  discoverers — to  Hanes  are  attributed 
mineral  discoveries  on  the  16th,  17th,  19th,  and  20th  Decem- 
ber, at  spots  ver}'  remote  from  the  Blair  itinerary. 

Again,  and  apart  altogether  from  this,  is  the  distinct 
statement  by  Hanes  that  all  his  discoveries  were  made  some 
time  in  November,  1904.  It  was  in  that  month  that  he 
walked  down  the  transit  line  between  sections,  discovered' 
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valuable  minerals  on  either  side  his  path,  measured,  by  pac- 
ing from  the  survey  posts,  the  exact  location  of  his  "  finds;" 
was  certain  by  inspection  and  from  his  scientific  knowledge 
concerning  their  intrinsic  value ;  could  and  might  have  made 
formal  claim  in  November,  inasmuch  as  nothing  appears  to 
be  lacking  on  his  own  evidence  to  give  him  at  that  time  the 
status  and  privileges  of  the  first  discoverer.  He  was  familiar 
with  the  provisions  of  the  Mining  Act;  knowing  it  was  not  i 
necessary  undter  the  then  existing  law  that  the  claim  should 
be  staked,  he  took  the  risk  of  criticism  or  of  skepticism  by 
abstaining  from  the  obvious  precaution  of  putting  some  mark 
on  the  ground  to  indicate  his  "  finds/' 

As  a  competent  person  who  was  just  finishing  his  fourth 
year  in  the  School  of  Practical  Science,  and  had  completed 
his  apprenticeship  as  a  provincial  land  surveyor,  it  is  im- 
possible to  disregard  his  statement  that  each  item  of  dis- 
covery on  the  many  locations  was  then  made  and  was  then 
complete.  The  excuses  put  forward  rather  by  way  of  sug- 
gestion than  explicitly  that  he  waited'  to  make  an  assay  and 
that  he  returned  next  month  (after  the  assay  had  certified 
v^alnes  which  he  had  before  approximated)  to  see  if  thetre 
was  any  adverse  claim  or  occupation,  and  that  the  discover- 
ies are  not  to  be  accounted  complete  until  all  these  factors 
concurred — these  excuses  are  not  relevant  to  postpone  the 
date  of  the  alleged   actual   discoveries. 

Some  stress  has  been  laid  upon  the  looseness  of  practice 
in  the  landte  office  prior  to  the  creation  of  this  district  into  a 
mining  subdivision  in  April,  1905.  It  may  be  assumed  that 
^  application  been  made  merely  for  2  or  3  forty-acre  lots 
before  stricter  regulations  were  imposed,  these  applications, 
accompanied  by  the  usual  affidavit,  would  have  gone  through 
the  department  unquestioned  and  almost  as  a  matter  of 
course.  But  early  in  the  year  1905  the  attention  of  the  de- 
partment was  drawn  to  various  circumstances  by  different 
persons  (Professor  'Miller,  among  others,  whose  report  fir«»t 
brought  the  district  into  notice  in  its  mineralogical  aspect), 
casting  suspicion  upon  the  genuineness  of  the  Hanes  explor- 
ations. Seventeen  applications  were  sent  in  to  the  dtepart- 
roent  based  upon  discoveries  claimed  to  be  made  by  Hanes 
(the  son)  ranging  from  16th  to  20th  December,  1904;  and, 
m  addition,  a  smaller  cluster  claimed  to  be  made  by  Hanes 
(the  father)  almost  contemporaneously.  It  was  further 
pointed  out  that  the  ground  was  covered  with  snow  in  that 
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part  of  the  month,  which  would  either  prohibit  or  not  per- 
mit of  such  rapidity  in  successful  prospecting.  This  im- 
usual  combination  of  circumstances  certainly  raised'  doubts 
in  the  departlnent — ^led  to  inquiries  being  made  .... 
led  to  requests  or  demands  that  the  alleged  discoveries  should 
be  verified  in  situ.  This  course  of  inquiry  and  investigation 
was  cut  short  by  the  issue  of  the  patents  or  mining  leases 
under  the  direction  of  one  of  the  subordinate  officers  in  the 
Crown  lands  department,  but  without  the  direction  or  sanc- 
tion of  the  Commissioner.  The  attention  of  the  applicants 
claiming  by  virtue  of  the  Hanes  discoveries  was  drawn  to 
the  number  of  applications  by  letter  in  January,  1905  (16th 
January).  Hanes  himself  admits  that  he  thought  there 
would  be  a  row  growing  out  of  so  many  applications  being 
put  forward  on  discoveries  made  in  so  short  a  time.  Yet 
when  he  received  a  letter  from  the  Deputy  Commissioner 
Gibson,  diated  13th  May,  1905,  and  received  a  day  or  two 
later,  calling  on  him  to  make  good  his  discoveries  on  the 
groimd,  he  returned  no  answer.  And  being  seen  a  fortnight 
or  so  after  by  'Mr.  Gibson,  and  the  matter  being  again  pressed 
upon  him,  he  declined  the  undertaking  and  remarked  that  he 
didf  not  know  if  he  could  go  to  the  places  again  or  not. 

About  contemporaneously  with  this  came  the  interview 
with  the  then  Commissioner  of  Crown  Lands  (Mr.  Foy), 
who  invited  Hanes  to  explain  how  so  many  discoveries  could 
be  made  in  so  short  a  period  with  the  snow  on  the  ground. 
But  Hanes  acted  the  reticent  part — ^talked  round  the  ques- 
tion and  vouchsafed  no  explanation.  So  was  the  difficulty 
left  imsolved,  and  the  Commissioner  said  that  upon  and  after 
that  interview  he  would  not  have  sanctioned  the  issue  of  the 
patents.  (The  Crown  leases  were  dated  4th  May  and  recorded 
23rd  May.  Mr.  Foy  became  Attorney-General  on  31st  May, 
and  upon  learning  what  had  been  done,  he  telegraphed  warn- 
ing to  the  Master  of  Titles  at  North  Bay  on  31st  May,  and 
caused  the  caution  to  be  registered  8th  June,  1905.) 

Mr.- George  Hanes  admits  in  his  evidence  that  the  snow 
was  half  way  up  to  his  knees  when  he  was  in  Cobalt  in  De- 
cember, 1904,  but  as  to  November  he  can  give  no  date  when 
he  made  any  particular  discovery. 

(It  may  be  noted  parenthetically  that  Mr.  Hanes  (the 
father),  being  likewise  called'  upon  by  the  department  to 
point  out  his  alleged  discoveries  on  the  particular  locations, 
made  the  attempt  but  failed  therein,  according  to  the  report 
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of  the  goyemmeiit  officer  who  axjcompanied  him.  This  was 
spoken  of  in  the  interview  between  Mr.  Gibson  and  Hanes 
(the  son)  towards  the  end  of  May,  1905.) 

The  reasonable  desire  for  explanation  and  investigation 
OQ  the  part  of  the  Crown,  which  was  frustrated  by  the  in- 
ertia of  Hanes  and  the  improvidbnt  issue  of  the  mining  leases, 
is  now  in  effect  being  prosecuted'  before  the  Court,  to  such  an 
extent  at  least  as  will  remove  any  obstacle  to  the  free  and 
just  action  of  the  Crown,  in  case  it  appears  that  the  present 
ieases  should  not  stand  as  valid  concessions  to  the  present 
holders. 

It  is  argued  that  an  honest  or  unwilling  mistake  in  dates 
should  not  prejudice  one  who  is  in  fact  the  first  discoverer. 
Good  reason  may  exist  for  Recognizing  his  claim  to  priority, 
though  it  be  presented  in  a  mistaken  manner.     I  am  not 
persuaded  that  this  argument  should  weigh  with  the  Court, 
though  it  may  be  proper  to  urge  before  the  Commissioner 
while  yet  the  land  is  under  his  control  or  has  been  restored 
to  his  control.    It  is  the  practice  of  the  Crown  to  issue  pat- 
ents to  rightful  claimants;  the  Crown  may  also  ask  the  Court 
to  investigate  and  determine  who  is  the  rightful  claimant; 
but  this  litigation  is  solely  to  vacate  the  patents  because 
wrongly  granted.    The  department  or  the  Commissioner  will 
then,  if  the  grant  is  declared  void,  proceed  to  deal  with  the 
land  returned  to  its  jurisdiction,  under  the  provisions  of 
the  late  Ontario  statute,  or  in  any  other  competent  manner 
as  may  seem  Just  and  appropriate  imder  all  circumstances. 
But  under  the  belief  perhaps  on  both  sides  that  much  or 
something  might  be  gained  by  transferring  the  date  of  dis- 
covery to  an  earlier  month,  when  the  ground  was  not  covered 
with  snow,  and  by  proving  that  the  actual  discoveries  were 
then  made  by  Hanes,  the  area  of  investigation  has  been  en- 
laiged  far  beyond  the  bounds  of  what,  was  needful  for  the 
determination  of  the  vital  issue  between  the  litigants. 

On  this  head  the  grave  difficulty  encoimtered  by  the  de- 
fence has  been  to  find  a  week  in  November  during  "which 
Hanes  could  be  clearly  proved  to  be  absent  from  the  city,  and 
wherein  his  visit  could  be  fitted  reasonably  well.  That  is  the 
problem  propounded  by  Hanes  himself.  His  nearest  approach 
to  accuracy  as  to  times  is  that  he  left  Toronto  on  a  Thurs- 
day night  and  would  be  in  the  Temiscaming  district  on  the 
evening  of  the  next  day ;  that  he  was  four  days  in  the  Cobalt 
^on;  that  he  returned  on  a  Wednesday,  which  would  bring 
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him  to  Toronto  a^ain  on  Thursday  night.  The  joumfiy, 
therefore,  embraced  a  full  week,  and  at  the  outset  of  his  ex- 
amination he  thought  that  his  trip  began  early  in  the  month 
and  before  the  15th  November.  By  this  reckoning  his  ex- 
cursion would  begin  on  Thursday  3rd  November  and  end  on 
Thursday  10th  November.  But  the  witnesses  called  to  sub- 
stantiate a  visit  in  November  favour  a  later  date,  after 
"  Thanksgiving  day,^^  which  was  17th  November,  1904,  al- 
though all  (like  Hanes  himself)  speak  with  excessive  vague- 
ness. As  to  time  they  all  agree  in  testimony  of  uniform  un- 
certainty; but  in  other  details  they  disagree.  Miss  Turner 
says  that  Hanes  told  her  he  was  going  north  twice  in  Novem- 
ber and  then  in  December;  as  to  what  time  it  was  in  Novem- 
ber, cannot  remember;  is  certain  he  told  her  in  November — 
hesitates — ^thinks  it  must  have  befen  in  November,  but  is  clear 
that  he  was  not  a  week  absent  from  her  boarding  house  in 
November.  Mr.  Grover  met  Hanes  about  18th  or  20L> 
November;  had  room  and  meal  at  Kerr  Lake  together,  then 
both  went  to  Cobalt  and  had*  dinner  together ;  slept  on  flo-ji 
together  and  had  breakfast  next  morning  at  Sansterre;  only 
met  him  that  once.  Fixes  time  by  his  shifting  camp  froT* 
Kerr  Lake  on  25th  November  up  to  near  Cobalt,  and  sav^ 
Hanes  before  camp  shifted.  Mr.  McGregor  saw  Hanes  ot 
the  Grover  camp  at  Kerr  Lake  around  middle  or  towards  er^I 
of  November.  Saw  Hanes  a  few  times  in  3  days.  He  apd 
Grover  saw  Hanes  the  second  day  after  Hanes  had  dinner  in 
Grover  tent.  He  fixes  dates  by  having  made  note  of  a  big 
snow  storm  on  2nd  December,  which  appears  to  have  been 
omitted  from  the  meteorological  observations  at  Haileybury. 
Mr.  Herman  was  introduced  to  Hanes  by  Grover  in  the  latter 
part  of  November,  1904,  and  he  put  up  Hanes  for  two  nights 
in  his  (Hermanns)  camp.  Grover's  camp  was  then  a*  quarter 
of  a  mile  off  at  Cobalt.  This  rather  conflicts  with  Grover's 
dates,  as  he  puts  his  camp  at  Kerr  Lake  at  the  time  of 
Hanes's  visit.  If  Herman  is  right,  the  visit  would  be  after 
25th  of  November  (which  was  a  Friday). 

Leaving  this  state  of  uncertainty  and  turning  to  the 
evidence  on  the  other  side,  we  find  by  the  record  of  attend- 
ance kept  at  the  School  of  Science  something  presumably 
more  accurate  as  to  the  student  Hanes's  movements.  First 
of  all  he  asked  and  obtained  leave  of  absence  in  December; 
not  80  in  November.  Next,  he  is  marked  as  being  present  for 
all  the  week  ending  on  Friday  11th  November,  and  as  being 
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present  from  14th  to  16th  November^  and  again  present 
from  2l8t  to  25th  November^  and  also  on  Monday  28th 
November.  These  records  are  verified  by  the  teachers  Mickle 
and  Bain,  and,  as  the  scholars  in  Mickle^s  class  were  only 
6  and  in  Bain^s  only  5  (Hanes  being  in  each),  they  could 
readily  keep  track  of  who  was  present. 

Raymond  says  that  Hanes,  his  school-mate  and  fellow- 
boarder,  told  him  that  he  was  going  to  his  home  in  Wind- 
sor over  Thankagiving  day;  he  met  Hanes  on  Monday  (21st 
November)  on  his  return,  and  made  inquiries  and  received 
answers  as  to  certain  friends  in  Windsor  whom  Raymond 
knew. 

And  still  further  Mr.  Blair  was  at  Cobalt  on  17th,  18th, 
and  19th  November,  1904,  slept  at  Sansterre,  and  saw  no 
sign  of  Hanes  being  there.  He  saw  Hanes  in  Toronto  on 
25th  November,  1904,  who  told  Blair  that  he  intended  to  take 
a  trip  into  Cobalt  and  see  the  country.  As  to  Mr.  Blair^s 
accuracy,  I  have  no  doubt;  so  that  all  this  cumulative  evid- 
ence by  the  plaintiff  as  to  the  whereabouts  of  Hanes  in 
November  renders  it  difficult  to  be  assxired  of  his  presence  at 
Cobalt  in  that  month. 

Hanes  could  recall  in  the  witness  box  no  person,  no  place, 
no  event  connected  with  his  November  visit  by  which  his 
movements  could  be  checked  or  followed.  Now  it  is  passing 
strange  that  the  comely  presence  of  Madame  Sansterre  (who 
tipped  the  scales  at  220  lbs.,  as  her  brother  remarked)  should 
have  slipped  clean  out  of  his  memory.  She  presided  over 
the  mining  camp  where  he  slept  once  (according  to  Grover) 
and  had  some  meals,  and  into  her  hand  was  paid  the  25  cents 
for  each  item  of  bed  and  board.  Strange  that  he  forgot 
flie  incident  graphically  described  by  Mr.  Grover,  with  whom 
he  rested  on  the  floor  of  a  small  chamber  off  the  dining 
camp  one  sharp  Xovember  night,  with  the  one  blanket  fur- 
nished by  Madame  as  a  covering  for  both.  And  the  two 
nights  foUowing  when  the  hospitality  of  Mr.  Herman  sup- 
plied Hanes  with  the  free  use  of  a  bed  in  his  shack;  the  con- 
sist of  that  cosy  bunk  with  springs— all  to  himself— and 
the  cold  comfort  of  the  former  night  on  the  floor— could  that 
have  escaped  the  ordinary  mind? 

Three  or  four  persons  called  for  the  defence,  in  addi- 
aon  to  the  above  instances,  had  much  more  vivid  recollec- 
tions of  Mr.  Hanes^s  visit  to  Cobalt  in  November  than  he 
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had  himself.  Many  blanks  were  filled  up  by  their  bold 
touches.  For  instance,  one  voluble  witness  recalled  the  novel 
appearance  Hanes  presented  wearing  the  white  collar  of 
civilization  in  combination  with  the  pick  of  the  prospector. 
The  incongruity  impressed  his  memory.  Hanes,  however, 
by  his  account  carried'  and  had  no  pick,  but  contented  him- 
self with  using  his  boot  to  kick  off  tractable  specimens  of 
rock. 

Taking  together  the  whole  of  the  evidence  for  and  against 
.  .  .  with  all  its  contrasts  and'  contradictions,  I  find  no 
substantial  residuum  which  supports' the  claim  of  Hanes  in 
regard  to  his  November  discoveries. 

Hanes's  o^n  conduct,  his  remarkable  nescience  as  to  any 
person,  place,  or  event  which  might  enable  one  to  trace  his 
course  or  check  his  visits  to  the  various  lots  in  November 
(manifested  during  the  two  days  of  his  examination  at  the 
opening  of  the  case)  appears  to  me  to  be  the  strongest  factor 
against  him.  His  rejection  of  the  three  opportunities  given 
him  to  explain  his  course  of  prospecting  or  to  indicate  the 
manner  of  his  finds,  in  the  call  made  upon  him  by  the  d^ 
partment  to  go  over  the  territory,  in  the  further  request  made 
during  his  interview  with  the  Attorney-General,  and  again 
during  the  trial  his  inability  to  trace  upon  the  map  his 
course  of  travel  in  the  district — ^these  add  to  the  general  air 
of  unreality  which  surrounds  the  narration  of  his  explora^ 
tions. 

The  antagonistic  attitude  he  took  in  response  to  Mr. 
Gibson's  letter  as  being  in  the  nature  of  an  arbitrary  demand 
.  was  surely  ill-advised'.  It  is  quite  obvious  that  the  Crown, 
i.e.,  the  government,  had  the  right  to  require  from  Hanes 
proper  explanations  and  verification  in  a  case  where  the  pre- 
tensions of  the  discoverer  might  be  fairly  challenged.  His 
failure  to  comply  or  to  attempt  to  comply  with  the  call 
is  a  strong  indication  that  he  dared  not  risk  the  crucial  test. 
If  it  be,  as  put  in  the  defence,  that  the  path  along  the  tran- 
sit line  by  the  side  or  marking  the  boundary  of  these  lots 
in  the  4th  is  plain  and  well  defined,  of  2  or  3  feet  in  width, 
.through  the  woods  and  over  the  hills  (as  Hargrt^ve  testifies)  ; 
if  it  be,  that  the  evidences  of  mineral  wealth  are  so  abundajit 
and  to  the  searching  eye  so  obtrusive  along  the  way  side  (as 
Grover  afiirms) ;  if  it  be  that  the  conditions  for  observation 
^re  as  favourable  in  May  as  in  November  from  the  absence 
of  herbage  and  foilage  (as  Herman  declares) ;  and  if  it  be. 
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that  Hanes  is  an  experienced'  woodsman  familiar  with  lum- 
bering operations  in  the  brush  from  his  earliest  years  (as 
Mr.  Johnson  points  out) ;  why  then  did  he  hesitate  to  repeat 
in  May  what  he  had  so  easily  achieved  in  November  ? 

These  salient  points  of  difficulty  are  not  obviated  by  the 
^lanation  ofiferai  in  argument  as  to  the  secretiveness  of 
Hanes  and  his  "  peculiar  mentality/'  Why  should  he  be  re- 
ticent to  the  professors  who  promoted  his  scientific  studies 
and  suggested  the  visit  to  Cobalt  and  the  assay  of  its  products  ? 

Why  conceal  what  he  had  found  from  his  associates  in 
the  venture  (Williams  and  Rutherford),  which  took  shape  in 
October  and  in  whose  behalf  he  made  the  exploration  ?  Why 
disclose  to  Miss  Turner  that  he  was  going  to  visit  Cobalt  in 
November  and  on  his  return  why  tell  her  of  his  discoveries 
there? 

Why  mislead  his  fellow  boarder  and  fallow  student  Ray- 
mond by  telling  him  at  the  same  time  in  November  that  he 
was  going  to  his  home  in  Windsor  ? 

Why  lead  Mr.  Blair  and  the  professors  to  believe  that  in 
December  was  his  first  and  only  visit  to  the  Cobalt  district? 

Why  is  his  memory  so  vacant  as  to  incidents  and  persons 
in  Cobalt,  and  so  full  of  detail  as  to  the  making  of  the 
Bodd  affidavit  in  September,  1905 — details  which  Mr.  Har- 
grave  fails  to  recall? 

The  "peculiar  mentality"  theory  is  an  ingenious  sug- 
geetion,  but  does  it  explain  ?  Does  it  convince  ?  I  am  con- 
tent to  leave  this  branch  of  the  November  inquiry  in  this 
interrogative  stage ;  for  it  may  possibly  still  be  open  to  prove 
by  incontestable  evidence  that  Hanes  visited  those  places  in 
Xovember,  1904.  If  the  leases  are  set  aside,  the  whole  matter 
will  then  be  open  for  the  government  to  deal  with,  on  the 
merits  of  the  competing  discoverers,  or  as  otherwise  advised. 

To  return  to  the  starting  point,  the  matter  mainly  in  issue 
as  to  the  suflSciency  of  the  affidavit  has  now  to  be  critically 
viewed,  and  satisfactory  evidence  given  that  the  material  laid 
before  the  Crown  on  which  tlie  grant  was  based  is  true  in  sub- 
stance and  in  fact.  Even  in  ex  parte  applications  to  the 
Conrt,  special  care  is  called  for  that  no  relevant  information 
should  be  withheld  and  that  no  misleading  information 
Aonld  be  given,  to  the  end  that  a  fair  and  full  presentation 
be  made  of  all  the  material  facts.  This  rule  of  ethics  applies 
a  fortiori  when  the  Crown  is  approached  for  the  concession  of 
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valuable  rights,  properties,  and  privileges.  There  must  be  na 
attempt  to  disguise  the  true  nature  of  the  transaction;  no 
false  or  untrue  statements  made  to  evade  or  to  conceal,  and 
especially  so  when  the  essential  matters  to  be  established  re- 
quire to  be  authenticated  by  sworn  testimony.  The  all  im- 
portant point  here  is  the  afl&davit  of  actual  discovery  of  valu- 
able minerals  in  situ,  that  is,  upon  the  lot  or  parcel  which  may 
be  claimed.  This  involves  a  specification  of  the  locality,  the 
date  of  discovery,  and  the  nature  or  particulars  of  the  "  find." 
There  must  be  such  particularity  in  the  actual  discovery  that 
the  person  making  claim  shall  be  able  to  go  to  the  spot,  and 
if  required,  point  out  what  he  has  discovered.  There  must 
be  particularity  both  as  to  the  precise  site  of  the  ore  or  min- 
eral and  as  to  its  character  or  quality.  There  must  be  be- 
sides priority  in  point  of  time  as  to  discovery  in  order  to 
bring  the  applicant  within  the  meaning  of  a  first  discoverer ; 
all  these  are  pre-requisites  to  be  established  if  the  applicant's 
pretensions  are  questioned  by  the  Crown. 

There  has  been  a  line  of  ex  post  facto  evidence  presented 
jwhich  has  been  urged  as  a  reason  for  accepting  Hanes  as 
the  actual  discoverer  whose  priority  should  be  recognized  by 
the  Crown.  This  again  is  an  argument  not  for  the  Court 
to  support  a  faulty  aflfidavit,  but  to  be  used  for  the  considera- 
tion of  the  Crown.  But  1  may  briefly  advert  to  this  argu- 
ment derived  from  the  blue  print  or  sketch  enclosed  in 
Hanes's  first  letter  to  Hargrave  of  3rd  March,  1905.  This 
blue  print  has  been  lost,  but  the  diversity  of  recollection  as 
to  what  it  displayed  deprives  it  of  much  evidential  value* 
Hanes  was  a^ked  to  re-draw  this  sketch,  of  which  he  had 
made  the  original,  and  his  production  varies  greatly  from 
the  description  of  the  sketch  by  other  witnesses.  The  other 
witnesses  all  disagree  among  themselves.  I  think  that  greater 
reliance  may  be  placed  upon  his  fac-simile  made  in  Court 
than  on  the  imcertain  memory  of  others  who  saw  the  original. 

Hargrave  said  that  Hanes  told  him  of  no  discoveries  he 
had  made  except  as  marked  on  this  map  'or  sketch.  Har- 
grave said  he  located  Hanes's  discoveries  on  the  lots  on  the 
place  indicated  by  Hanes,  but  he  had  not  the  sketch  with 
him.  It  was,  he  says,  "  very  rude,''  and  the  government  map 
had  come  out  in  the  interval  before  his  first  visit  to  Cobalt 
in  the  middle  of  May,  and  he  used  a  copy  of  the  government 
map  to  guide  him.  The  vein  was  found  he  says  on  the  north- 
east comer  of  3  in  the  4th,  near  the  boundary  line,  and"  just 
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as  near  as  you  could  make  it  on  the  plan,  and  that  was  called' 
the  verification  of  Hanes's  discovery. 

As  to  variations  of  recollection  about  this  blue  print;  Har- 
gave  says  lot  3  in.  the  6th  was  not  marked  on  the  blue  print ; 
a  straight  line  was  oyer  both  lots  (2  and  3  in  the  4th)  to  mark 
the  site  of  the  ore.  Bisland  says  the  blue  print  had  a  number 
of  marks,  9  in  all,  each  a  quarter  of  an  inch  long,  shewing 
where  the  properties  were  on  which  finds  had  been  made 
and  being  worked;  lines  marked  where  the  veins  were  sup- 
posed to  be,  and  their  direction.  Lines  shewed  the  trend  of 
the  vein  as  found  in  the  district  up  to  that  time.  The  lots 
shewing  veins  had  heavier  lines  round  their  boundaries — 
that  is,  all  the  9  lots. 

White  says  that  the  heavier  blue  lines  were  only  round  the 
three  lots  in  question,  which  were  thus  easily  distinguishable. 
He  says  there  was  a  short  line  near  the  centre  of  3  in  6.  He 
says  the  line  of  white  did  not  go  to  Jacobus  lot  on  blue  print. 

According  to  Mrs.  Hargrave,  Hanes  explained  in  April 
the  white  line  as  being  "  the  point  of  discovery .*' 

Wallbridge  says  the  lines  round  the  three  lots  in  question 
were  the  same  as  round  all  the  others,  and  Hanes  pointed  out 
his  discovery  by  a  line  close  to  the  north-east  boundary  of  lot 
3;  he  makes  tiie  size  of  the  blue  print  much  smaller  than 
any  of  the  others  who  speak  of  it,  and  he  says  there  was  a 
short  line  coming  from  Jacob's  lot  on  to  the  other  (i.e.,  3), 
and  that  the  boundary  lines  of  the  640-acre  section  were 
heavier  than  the  others. 

Now  Hanes^s  sketch  made  in  Court  is  widte  apart  from  all 
these  descriptions  in  this,  that  the  one  line  of  white  in  his 
map  is  about  an  inch  in  length,  and  runs  from  about  the  lower 
third  of  JacoVs  lot  south  to  about  the  middle  of  lot  3  in  4th, 
and  there  is  no  mark  on  lot  2  in  3rd.  I  have  no  doubt  that 
this  mark  was  to  indicate  what  he  told  Hanes  about  the  place 
oraDy,  and  also  set  forth  in  his  affidavit  of  September,  1905, 
^.,  that  the  line  shewed  the  vein  beginning  in  Jacobus  pro- 
perty, which  was  supposed  to  extend  into  the  lots  he  offered 
to  sell.  Not  that  he  had  discovered  the  vein,  but  was  rather 
going  upon  what  he  had  heard  from  others,  viz.,  his  father  and 
Professor  Miller — ^that  the  vein  in  Jacob's  lot  to  the  north 
had  its  extensions  in  the  land  to  the  south  of  Jacob's  lot. 
The  idea  of  his  pointing  to  the  place  of  his  discovery  by 
DJeans  of  this  mark  in  the  sketch  on  a  map  in  which  one  inch 
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would  represent  about  a  quarter  of  a  mile,  only  shews  the 
general  vagueness  of  his  information.  This  sketch  alto- 
gether repels  the  idea  of  specific  local  discovery  which  could 
be  identified  in  anything  but  the  most  vague  way.  The 
sketch,  therefore,  does  not  seem  to  me  to  carry  the  proof  any 
further  than  if  it  had  not  existed. 

Another  matter  calls  for  brief  comment.  It  is  said  that 
Hanes  stated  "  incidentally  "  in  the  government  office  after 
or  about  the  time  Whitson  passed  the  claim,  that  he  had  made 
the  discovery  in  the  first  place  in  November.  Being  asked 
by  the  solicitor  why  he  had  not  made  the  affidavit  when  he 
made  the  discovery,  Hanes  said  that  the  other  affidavits  had 
been  made  in  December.  It  did  not  occur  to  the  solicitor  to 
have  the  affidavit  corrected.  It  was  left  as  it  was  becaiLse 
"  the  Crown  judged  it  and  passed  it.^'  It  was  said  that  this 
conversation  was  heard  by  the  officer  Whitson.  He  denies 
it,  and*  says,  had  it  been  so,  he  would  not  have  proceeded  at 
that  time  to  complete  and  sanction  the  application.  But 
then  was  the  time,  when  this  November  phase  of  the  matter 
was  first  disclosed  by  Hanes,  to  have  had  the  application 
corrected  and  not  glossed  over.  The  Crown  judges  indeed  of 
the  affidavit,  but  let  the  judgment  be  passed  upon  honest  and 
substantial  material  according  to  the  very  truth  of  the  trans- 
action, and  not  according  to  something  that  somebody  deems 
its  equivalent. 

In  my  opinion,  the  affidavit  in  this  case  is  not  a  true  dis- 
closure of  the  real  facts  of  the  discovery.  The  issue  of  the 
leases  thereon  by  the  subordinate  officers,  pending  inquiries 
made  and  explanations  sought  by  the  Commissioner  and  an- 
other branch  of  the  office,  was  improvident,  and  the  grants 
should  be  vacated.  I  do  not  find  proved  any  conspiracy  or 
fraud  on  the  part  of  the  defendants  who  now  own  the  mine. 
As  stated  in  Attorney-General  v.  McXulty,  8  Gr.  324,  11  Gr. 
281,  581,  they  were  right  in  doing  all  they  could  to  uphold  a 
patent  issued  in  their  favour,  and  their  conduct  is  not  such 
that  they  should  be  visited  with  costs. 

They  are  also  entitled  to  be  compensated  by  the  Crown 
for  the  expenditure  made  by  them  on  the  property,  in  so  far 
as  it  has  enhanced  its  value  as  a  mining  property ;  this  to  be 
ascertained  by  the  Master,  without  costs  to  either  in  case 
they  cannot  agree  as  to  amount. 

The  protection  afforded  to  purchasers  by  the  Land  Titles 
Act  does  not  really  apply  to  this  controversy — ^where  the'  root 


MITCHELL   V.   MACKENZIE.  139 

of  the  title  is  struck  at  in  the  grant  to  the  first  holders  and 
those  in  the  same  interests  with  them,  and  where  no  purchaser 
for  value  has  intervened.     The  defendants  who  obtained  the 
Crown  leases  by  means  of  a  misrepresentation  of  facts  in  the 
essential  afSdavit  cannot  hold  as  against  the  Crown  (however 
innocent  they  may  be),  and  thereby  take  advantage  of  their 
own  motion  in  misleading  the  Crown.    Any  transfer  of  in- 
terest 8nbsequently  was  made  and  taken  with  notice  of  the 
Crown's  intention  to  impeach  the  transaction  being  placed 
on  record. 


Anglin,  J.  June  26th,  1906. 

WEEKLY  COURT. 

MITCHELL  v.  MACKENZIE. 

Costs— Action — Injunction — Fartnership  —  Fraud  —  Master 
(^nd  Servant — Disclosure  by  Servant  of  Master^s  Business 
i^ecrets  —  Use  in  another  Actian  —  Action  Becomin<g  Un- 
necessary — Summary  Disposition  of  Costs. 

^lOtion  by  plaintiff?  for  an  interim  injunction,  turned  by 
*P^njent  into  a  motion  for  judgment. 

H.  Gnthrie,  K.C.,  and  W.  E.  Middleton,  for  plaintiffs. 

E-  D.  Annour,  K.C.,  for  defendants. 

Anglix,  J.: — This  action  was  brought  to  restrain  the 
^w^ndant  Mackenzie,  a  bookkeeper  in  the  employment  of 
plaintiffs,  from  disclosing  to  his  co-defendants,  Cutten  and 
^fland,  information  concerning  the  business  of  plaintiffs, 
^"tained  by  Mackenzie  in  the  course  of  his  employment,  and 
from  giving  such  information  in  evidence  in  a  then  pending 
*^^on,  wherein  his  co-defendants  were  plaintiffs  and  the 
I^ent  plaintiflfs  were  defendants,  and  to  restrain  the  de- 
lendants  Cutten  and  England  from  using  any  such  informa- 
tion already  obtained  by  them  from  Mackenzie  for  the  pur- 
I^  of  such  other  action  or  otherwise. 

A  motion  for  an  interim  injunction  was  heard  by  Mere- 
^th,  J.,  and  referred  by  him  to  the  Judge  who  should  try 
fte  action  of  Cutten  v.  Mitchell.  The  judgment  of  Mere- 
dith. J.,  is  reported  in  6  0.  W.  R.  564.  In  Cutten  v.  Mitchell 
the  plaintiffs,  Cutten  and  England',  sought  a  declaration  that 
^  were  partners  of  the  defendants  in  that  action,  Mitchell 
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and  Foster,  and  an  account,  etc.,  on  that  basis;  and,  in  the 
alternative,  claimed  to  set  aside  as  fraudulent  certain  state- 
ments furnished  to  them  as  servants  of  the  defendants  en- 
titled by  agreement  to  share  in  the  profits  of  the  defendants' 
business,  and  an  account  of  such  profits. 

Upon  the  motion  for  an  interim  injunction  in  this  ac- 
tion the  present  defendants  resisted  the  plaintiffs'  claim,  on 
the  grounds  that,  if  Cutten  and  England  were,  as  they  and 
Mackenzie  alleged  and  believed,  partners  of  Mitchell  and 
Foster,  Mackenzie's  right  to  communicate  the  information 
was  clear,  and  that,  because  they  disclosed  fraud  on  the  part 
of  Mitchell  and  Foster  against  Cutten  and  England,  Mac- 
kenzie was  at  liberty  to  inform  his  co-defendants  of  facts 
which  tliey  could  call  upon  him  to  prove  at  the  trial  of  the 
action  of  Cutten  v.  Mitchell. 

The  action  of  Cutten  v.  Mitchell  was  tried  at  Guelph  in 
November,  1905,  and  resulted  in  the  plaintiffs  failing  to 
establish  that  they  were  partners  of  Mitchell  and  Foster. 
They,  however,  succeeded  in  shewing  that  the  statements  of 
profits,  furnished  them  as  servants  entitled  to  share  in  pro- 
fits, were  false  and  fraudulent,  in  that  the  defendant  Mitchell 
had  deducted  from  gross  earnings  a  salary  for  himself  of 
$2,500  per  annum,  in  lieu  of  $1,500,  to  which  he  was  by 
agreement  with  plaintiffs  entitled — a  fact  which  did  not 
appear  on  the  statements,  and  was  intentionally  and  fraudu- 
lently concealed  from  plaintiffs.  Other  charges  of  fraud  the 
plaintiffs  failed  to  establish.  They  recovered  judgment  for 
the  proportion  of  .the  salary  wrongfully  taken  by  Mitchell  to 
which  under  their  agreement  they  were  entitled  as  profits,  but 
were  denied  the  right  to  a  general  accounting  by  the  defen- 
dants: 6  0.  W.  R.  629.     See  also  S.  C,  6  0.  W.  B.  497. 

The  hearing  of  the  injunction  motion  in  this  action  of 
Mitchell  V.  Mackenzie  was  adjourned  sine  die,  and  now  comes 
before  me  for  disposition,  the  parties  agreeing  that  it  shall  be 
turned  into  a  motion  for  judgment,  and  that,  because  its 
further  prosecution  can  serve  no  purpose,  the  action  should 
be  dismissed,  and  asking  me  to  deal  with  the  costs  of  the 
action,  to  which  they  both  claim  to  be  entitled. 

In  so  far  as  plaintiffs  sought  to  restrain  the  defendant 
Mackenzie  from  giving  evidence  at  the  trial  of  Cutten  v. 
Mitchell,  or  to  prevent  the  other  defendants  calling  him  as  a 
witness,  the  present  action  was  misconceived:  Beer  v.  Ward, 
Jacobs  77.     There  was  also  serious  difficulty  in  the  applica- 
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tion  of  plaintiffs  to  reBtrain  the  defendant  Mackenzie  by 
interim  injunction  from  disclosing  information  concerning 
tiie  bi2sines8  in  question  to  persons  by  whom  he  claimed  to 
be  employed,  allying,  and,  it  may  be,  really  believing,  that 
they  were  partners  with  plaintiffs.  Without  disposing  upon 
affidavit  evidence  of  this  issue  of  partnership,  which  stood  for 
trial  in  the  other  action,  Meredith,  J.,  could  not  well  have 
granted  the  motion  made  to  him.  But,  as  a  result  of  the 
tod  of  Cutten  v.  Mitchell,  it  is  now  apparent  that  the  claim 
of  partnership  had  no  foundation.  Moreover,  the  charges  of 
fraud,  in  respect  to  which  the  plaintiffs  in  the  present  action 
sought  to  prevent  Mackenzie  giving  information  to  his  co- 
defendants,  were  not  established.  It  is  also  admitted  by 
Mackenzie  that  he  had  given  to  his  co-defendants  information 
extracted  by  him  from  the  books  of  his  employers  as  to  their 
business  transactions  anterior  to  the  time  at  which  it  was 
claimed  by  these  defendants  that  they  became  partners  with 
the  plaintiffs.  Indeed,  it  is  reasonably  clear  that  Mackenzie 
remained  in  the  employment  of  plaintiffs  for  some  months 
after  Cutten  and  England  had  severed  their  connection  with 
the  business,  with  their  knowledge  and  concurrence,  if  not  at 
their  instigation,  for  the  purpose  of  obtaining  and  furnishing 
to  them  information  from  books  and  papers  to  which  his  em- 
ployment gave  him  access.  This  conduct  of  the  defendants 
was  certainly  highly  reprehensible. 

Although  they  may  not  have  been  entitled  to  all  the  relief 
they  sought,  and  their  motion  for  interim  injunction  was 
probably  ill-advised,  the  plaintiffs,  Mitchell  and  Foster,  seem 
to  have  had  some  very  substantial  giounds  for  bringing  this 
action.  In  these  circumstances,  I  think  the  proper  course  in 
dismissing  it  is  to  refuse  costs  to  either  party,  and'  I  direct 
that  judgment  be  entered  accordingly. 


Falconbridge.  C.J.  June  27th,  1906, 

WEEKLY  COURT. 

Re  FOLEY. 

ViU  —  Construction  —  Annuities  —  Deficiency  —  Arrears  — 
Death  of  Annuitants  —  Application  of  AcoumuMed  /n- 
come—Residuary  Bequest  to  CJuirities. 

Motion  by  the  executors  and  tnistees  under  the  will  of 
Almira  Grover  Foley,  deceased,  for  an  order  determining  a 
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question  arising  under  the  will  concerning  the  estate  of  the 
testatrix,  namely :  "  Is  any  and  if  so  what  part  of  the  resi- 
duary estate  of  the  testatrix  applicable  to  charitable  uses 
at  the  present  time  or  during  the  lifetime  of  any  of  the  an- 
nuitants named  in  the  will  and  codicils,  and,  if  not  so  applic- 
able, what  IS  the  proper  disposition  after  the  death  of  any 
of  the  annuitants  named  in  the  will  and  codicils  of  the  pro- 
portion of  the  income  or  revenue  theretofore  required  to  pay 
the  annuity  of  any  deceased  annuitant?" 

The  testatrix  died  on  22nd  September,  1892.  Her 
wUl  was  dated  17th  November,  1877,  and  there  were  4  codi- 
cils, dated'  respectively  23rd  November,  1880,  16th  September, 
1885,  20th  October,  1886,  and  10th  February,  1892. 

The  material  portions  of  the  will  and  codicils  were  as 
follows : — 

**  Sixth,  I  will  and  direct  that  any  part  of  my  estate 
not  definitely  disposed  of  shall  be  held  in  trust  as  part  of  my 
residuary  estate  by  my  executors,  for  the  benefit  of  the  sober 
and  industrious  but  destitute  or  needy  widows  and  orphans 
of  the  county  of  Peterborough,  who  must  have  been  bona  fide 
residents  of  the  said  county  before  becoming  destitute  or 
needy.     .     .     . 

"  Eighthly,  ...  I  also  give  and  bequeath  to  .  .  . 
Mary  A.  Grover  $50  yearly  and  every  year  during  her  natural 
life.     .     .     . 

"Ninthly,  I  give  and  bequeath  to  John  Aimers  Butter- 
field,  of  Norwood,  an  annuity  of  $500  during  his  natural 
life.  From  and  after  the  decease  of  the  said  John  Aimers 
Buttorfield,  I  give  and  bequeath  to  the  wife  and  each  of  the 
daughters  of  the  said  John  Aimers  Butterfield  $125  yearly 
and  every  year  during  life;  at  the  decease  of  each  the  an- 
nuity shall  lapse  and  become  part  of  my  residuary  estate  and 
used  as  herein  directed.     .     .     .^' 

[Then  followed  the  bequests  of  a  number  of  other 
legacies.] 

'*A11  the  herein  mentioned  annuities  are  to  commence 
immediately  after  my  decease,  and  end  with  the  life  of  each 
legatee,  and  each  and  all  are  to  become  part  of  my  residuary 
estate,  and  shall  be  kept  by  my  executors  and  carefully  in- 
vested for  the  benefit,  comfort,  and'  support  of  poor  and 
needy  widows  and  orphans  or  other  suffering  but  worthy 
persons.     No  claim  for  legacy  shall  be  paid  until  one  year 
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after  my  decease.  .  .  The  interest  alone  is  to  be  used, 
the  principal  must  be  kept  invested  and  be  a  fund  forever, 
and  if  not  immediately  needed,  let  it  accumulate  for  the  bene- 
fit of  future  generations,  and?  let  the  accumulated  interest 
become  capital  or  principal.     .     .     . 

"  In  consequence  of  the  fluctuation  in  the  value  of  stocks 
and  interest,  the  said  estate  may  be  more  or  less  than  ex- 
pected by  me,  so  in  any  case  I  will  and  direct  that  each  of 
the  different  legacies  be  increased  or  diminished  per  ratio, 
that  each  may  gain  or  lose  in  proportion  to  the  amount  be^ 
qneathed  in  said  will.     .     .     ." 

It  appeared  by  an  aflSdavit  sworn  22nd  May,  1906,  and 
filed  in  support  of  the  present  application,  that  several  of  the 
aimmtants  had  died,  but  others  were  still  alive;  that  the  ex- 
ecutors and  trustees  had  on  hand  $960,  representing  the  total 
income  or  revenue  of  the  estate  that  would  have  been  paid 
to  the  deceased  annuitants  if  they  were  still  alive,  with  cer- 
tain interest  accrued!  thereon,  that  a  committee  had  been 
organized  to  manage  the  funds  provided  by  the  will  for  the 
^ief  of  the  poor  in  the  county  of  Peterborough,  and  a  de- 
^^wmd  had  been  made  on  behalf  of  the  committee  for  payment 
over  of  the  $960  and  any  further  sxmis  that  might  be  in  the 
hands  of  the  trustees  in  consequence  of  the  death  of  any  of 
the  annuitants. 

J-  B.  Holden,  for  the  executors  and  trustees. 

E.  A.  Peck,  Peterborough,  for  the  committee  appointed  to 
manage  the  funds  applicable  to  charity. 

H-  D.  HaU,  Peterborough,  for  the  annuitants  under  the 

will. 

Falconbridge,  C.J.: — It  was  the  intention  of  the  tes- 
f*tm  that  the  payment  of  annuities  should  commence  im- 
mediately after  her  decease,  but,  as  a  matter  of  fact,  the  an- 
nuitants received  nothing  for  about  3  years,  and  have  not 
except  during  the  last  year  or  two  received  the  whole  amount 
of  their  annuities.  It  was  not  the  intention  of  the  testa- 
trix that  the  sum  which  represents  the  income  or  revenue 
rhich  would  have  been  paid  to  deceased  annuitants  should  be 
applicable  for  charitable  uses  during  the  lifetime  of  any  an- 
miitant  claiming  under  the  will  who  has  suffered  any  defici- 
ency. The  amount,  therefore,  of  $960  and  any  further  sura 
which  may  accrue  by  reason  of  the  death  of  annuitants  should 
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be  placed'  to  capital  account,  and  the  income  thereof  applied 
to  supplement  pro  rata  the  past  shortage  in  annuities  until 
the  last  mortal  annuitant  shall  have  departed  this  life  or 
shall  have  received  the  full  amount  of  his  or  her  arrears. 

Order  declaring  accordingly.     Costs  of  all  parties  out  of 
the  fund. 


Anglin,  J.  June  28th,  1906. 

WEEKLY   COURT. 

BROCK  V.  CLIXE. 

Bankruptcy  and  Insolvency  —  Assignment  for  Benefit  of 
Creditors — Motion  for  Removal  of  Assignee — Interim  In- 
junction against  Acting — Order  Appointing  Additional  As- 
signee to  Sell  Assets  of  Estate — Terms — Reference — Costs- 

Motion  by  plaintiffs  for  removal  of  the  assignee  of  an 
insolvent  estate — ^the  defendant  Cline,  who  had  been  restrained 
by  order  of  Falconbridge,  C.J.,  from  acting  as  assignee, 
except  for  the  preservation  of  the  assets  of  the  estate,  until 
the  trial  of  this  action.  The  present  motion  was  based  solely 
upon  the  importance  of  a  speedy  sale  of  the  assets,  and  in  no 
wise  upon  misconduct  or  unfitness  of  the  assignee. 

H.  Cassels,  K.C.,  for  plaintiffs. 

C.  A.  Moss,  for  defendants. 

Anglin,  J. : — To  grant  the  motion  of  plaintiffs  would  be, 
in  effect,  to  give  them  judgment  in  the  action — except  as  to 
costs.  This  is  not,  in  my  opinion,  warranted  by  the  material. 
The  ordter  of  the  Chief  Justice,  having  regard  to  the  provi- 
sions of  Rule  617,  impliedly  determines  that  the  right  of  the 
defendant  dine  to  the  office  of  assignee  is  a  proper  subject 
for  trial  rather  than  for  summary  disposition  upon  motion. 

The  desirability  of  an  immediate  sale  is  not  questioned- 
I  have  seen  the  Chief  Justice  and  have  his  full  approval  of 
any  variation  of  his  order  requisite  to  permit  of  such  sale 
being  had'. 

After  a  careful  consideration  of  all  the  matters  urged 
upon  me,  I  have  determined  that  the  order  will  best  protect 
the  interests  of  all  ihe  creditors,  with  the  slightest  prejudice 
to  the  position  of  the  defendant  Cline,  is  that  which  I  should 
make. 
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The  defendants^  counsel  suggested  a  sale  by  Cline  as 
assignee,  or  a  sale  under  the  supervision  of  the  Court.  Plain- 
tiffs object  strenuously  to  a  sale  by  Mr.  Cline — and  urge  that 
a  sale  by  the  Court,  besides  being  costly,  has  disadvantages 
not  incident  to  a  sale  by  an  assignee.  They  urge  that  Mr. 
Clarkson  or  Mr.  Barber  be  appointed  to  sell  the  assets,  acting 
as  assignee  for  that  purpose,  if  the  Court  will  not  substitute 
one  of  these  gentlemen  for  Mr.  Cline  as  assignee  for  all 
purposes. 

1  think  the  proper  course,  to  attain  the  ends  1  have  in- 
dicated as  desirable,  is  to  appoint  Mr.  Clarkson  as  an  addi- 
tional assignee,  under  sec.  8  of  the  statute,  limiting  his  pow- 
ers and  duties  to  a  sale  of  the  assets,  and  payment  into  Court 
of  the  proceeds  of  such  sale  to  the  joint  credit  of  the  account>- 
ant  and  Robert  S.  Cline.  The  order  appointing  Mr.  Clark- 
son will  direct  that  he  may  sell  the  assets  in  any  such  manner 
as  is  usually  adopted  for  the  sale  of  insolvent  estates  by  as- 
signees, and  at  such  time  and  place  as  meets  the  approval  of 
the  chief  clerk  in  the  office  of  the  Master  in  Ordinary,  to 
vhom  this  matter  will  be,  for  that  purpose,  referred.  Costs 
of  this  motion  and  of  the  reference  will  be  reserved  to  be  dis- 
P<>sed  of  by  the  Judge  presiding  at  the  trial  of  this  action, 
and,  if  not  so  disposed  of,  will  be  costs  in  the  cause. 

The  defendant  Cline  will,  of  course,  facilitate  the  sale  of 
tJie  assets  by  Mr,  Clarkson,  and  will  deliver  possession  to  the 
purchasers  at  such  sale  upon  Mr.  Clarkson's  order. 

This  sale  may  proceed  d»uring  vacation.  Mr.  Clarkson's 
reasonable  fees  and  disbursements  will  be  a  charge  upon  the 
honeys  to  be  paid  into  Court,  and  will  be  fixed  by  the  chief 
derk  -under  the  reference  to  him. 


Cartcright,  Master.  June  29th,  1906. 

CHAHBEBS. 

O^LEARY  V.  GORDON. 

"^nkrchim — Exclusion  of — Terms — Action  for  Conspiracy 
^gaimt  Three  Defendants  —  Counterclaim  by  One  Defen- 
^nt  on  Promissory  Note — Division  Court  Jurisdiction. 

Motion  by  plaintiff  for  an  order  striking  out  the  counter- 
^^^^  of  defendant  Kidd. 

Gideon  Grant,  for  plaintiff. 

^-  B.  Armstrong,  for  defendant  Kidd. 
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The  Master: — The  action  is  for  an  alleged  unlawful 
conspiracy  and  registration  of  a  deed  which  had  been  left  by 
plaintifE  with  one  of  three  defendants  to  be  held  in  escrow 
until  certain  arrangements  had  been  made. 

Defendtot  Kidd  has  put  in  a  counterclaim  on  a  note 
claiming  a  little  less  than  $100. 

Ko  doubt,  every  motion  of  this  kind  must  be  decided  on 
its  own  facts,  and  where  plaintiff's  claim  is  of  the  same  class 
as  the  counterclaim,  and  the  cotinterclaim  itself  would  enure 
to  the  benefit  of  all  the  defendants,  no  objection  could  or- 
dinai-ily  be  raised. 

Here,  however,  plaintiflE's  action  is  for  unliquidated  daon- 
ages,  and  is  to  be  tried  by  a  jury.  The  counterclaim  is  ap- 
parently within  the  jurisdiction  of  a  Division  Court,  and 
could  easily  be  disposed  of  before  the  action  can  be  tried  at 
Barrie  on  24th  September. 

Under  these  circumstances,  it  might  prejudice  plaintiflE^s 
case  to  have  a  comparatively  trivial  matter,  in  which  only 
one  of  the  three  defendants  is  interested,  gone  into  at  the 
trial.  The  claim  itself,  as  I  understand,  is  of  some  standing, 
and  wa^i  apparently  not  thought  by  Kidd  to  be  of  any  great 
importance. 

Even  if  the  counterclaim  were  established,  it  might  not 
avail  the  other  defendants — though  it  could  be  us^  as  a 
shield  by  Kidd  in  case  plaintiff  was  seeking  to  enforce  a  re- 
covery for  damages  against  him. 

It  would  seem  that  the  best  ordfer  to  make  is  that  the 
counterclaim  be  struck  out  without  prejudice  to  any  action 
that  Kidd  may  bring,  and  that  plaintiff  shall  not,  without 
leave  of  the  Court  or  a  Judge,  issue  execution  against  Kidd 
on  any  judgment  he  may  obtain  in  this  action  until  the 
counterclaim  has  been  disposed  of. 

The  costs  of  the  motion  will  be  in  the  cause  as  between 
plaintiff  and  defendant  Kidd. 
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Mabee,  J.  June  29th,  1906. 

WEEKLY  COURT. 

Re  ALMONTE  BOAED  OF  EDUCATION  AND  TOWN- 
SHIP OF  KAMSAY. 

Pvhlic  Schools — Motion  to  Quash  By-law  Altering  Boundaries 
of  School  Sections — Forum  for  Determining  Validity^- 
County  Court  Judge — 6  Edw.  VII.  ch.  53,  sec.  29,  sub- 
sec.  ^  (0.) — Dismissal  of  Application  to  High  Court. 

Motion  by  the  Almonte  Board  of  Education  to  quash  a 
by-law  of  the  municipal  council  of  the  township  of  Ramsay. 

G.  Wilkie,  for  applicants. 

W.  E.  Middleton,  for  respondents. 

Mabee,  J.: — On  3rd  March,  1906,  the  township  council 
of  Ramsay  passed  a  by-law  No.  663,  intituled  "A  by-law 
altering  the  boundaries  of  School  Section  No.  13  (Almonte) 
and  12  in  the  Township  of  Ramsay,"  and  by  this  by-law 
purport  to  enact  that  lots  13  and  14  in  concession  10,  Ramsay, 
be  detached  from  school  section  No.  13,  Almonte,  and  at- 
tached to  school  section  No.  12.  It  is  recited  in  the  by-law 
iliat  power  is  given  to  municipal  councils  by  the  Public 
Schools  Act  to  alter  the  boundaries  of  school  sections.  The 
by-law  is  to  come  into  effect  from  and  after  25th  December, 
1906.  The  secretary  of  the  Board  of  Education,  in  an  affi- 
davit dated  13th  June,  states  that  a  copy  of  this  by-law  was 
served  upon  him  on  21st  May,  1906,  by  the  clerk  of  the  town- 
ship of  Ramsay.  The  notice  of  motion  to  quash  this  by-law 
was  served  on  20th  June  instant. 

The  statute  6  Edw.  VII.  ch.  53  (0.),  assented  to  on  14th 
May,  1906,  materially  changes  the  procedure  upon  matters 
of  the  kind  involved  in  this  motion,  and  I  am  of  the  opinion 
that  sub-sec.  4  of  sec.  29  has  deprived  the  High  Court  of  jur- 
isdiction to  entertain  this  application,  except  in  the  event  of 
an  appeal  as  provided  for  in  the  section.  The  only  matter 
arising  for  the  consideration  of  the  Court  is  as  to  the  validity 
of  this  by-law  touching  the  alteration  of  this  school  section, 
and  iiie  Act  provides  that  this  shall  not  be  raised  or  deter- 
mined by  a  proceeding  in  the  High  Court,  but  shall  be  raised, 
Ijeard,  and  determined  upon  a  summary'  application  to  the 
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Judge  of  the  County  or  District  Court  in  which  such  sdiool 
section,  or  some  part  thereof,  is  situate,  provision  being  made 
for  an  appeal,  subject  to  the  limitations  of  the  section.  This 
Act  was  in  force  prior  to  the  service  of  the  by-law  upon  the 
applicants,  and  long  before  the  service  of  the  notice  of  motion, 

I  think  the  application  should  have  been  to  the  County 
Court  Judge,  and  I  dispose  of  it  upon  that  ground  alone. 
The  motion  must  be  refused  with  costs. 


Boyd,  C.  June  29th,  1906. 

TRIAL. 

IMPERIAL  BANK  OF  CANADA  v.  ROYAL  INS.  CO. 

Fire  Insurance — Breach  of  Statutory  Cotidition — Subsequent 
Insurance  without  Assent  of  Defendants — Notice — Know- 
ledge of  Sub-agent — Dismissal  of  Action  on  PoUcy — Re- 
fund  of  Premium — Costs. 

Action  upon  a  policy  of  fire  insurance. 

Boyd,  C.  : — The  condition  of  this  contract  of  insurance, 
which  is  also  the  statutory  condition  (R.  S.  0.  ch.  203,  sec 
168,  No.  8,  p.  2044),  provides  that  the  company  shall  not 
be  liable  if  any  subsequent  insurance  is  effected  by  any  other 
company  unless  and  until  the  company  assents  thereto,  etc. 
There  was  no  notice  given  in  writing  of  the  subsequent  in- 
surance, nor  any  communication  thereof  by  the  insured'  to  the 
company,  or  to  any  agent  of  the  company  having  power  in 
that  behalf  to  receive  such  notice.  There  was  in  fact  no 
notice  given  to  the  company  in  any  way  that  such  subsequent 
insurance  had  been  made  or  existed  before  the  loss.  The 
attempt  to  fix  constructive  notice  on  the  company,  through 
the  circumstance  that  the  subsequent  insurance  was  effected 
through  one  Cummings,  who  had  also  acted  in  procuring  the 
insurance  with  the  defendants,  as  a  sub-agent  or  broker  in 
insurance  for  their  recognized  general  agent  at  Winnipeg,  and 
that  because  he,  Cummings,  knew  of  the  amount  of  prior 
insurance  with  the  defendants,  and  was  also  the  person  who 
obtained  the  subsequent  insurance,  therefore  his  common  in- 
termediate agency  for  both  companies  should  bring  home 
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knowledge  of  what  he  had  done  to  the  head  office  of  the  de- 
fendants—is*  altogether  too  sweeping  a  conclusion.  It  would 
be  a  dangerous  development  and  stretch  of  the  doctrine  of 
agency  which  would  deserve  to  be  called  destructive  rather 
than  constructive.  The  cases  cited  .  .  .  and  others  are 
all  against  this  attempt  to  control  the  policy  of  the  company 
as  to  the  extent  and  nature  of  the  risk  to  be  assumed  by  dele- 
gation to  an  unknown  somebody,  who  worked  in  secret  as  to 
this  subsequent  insurance,  and  made  no  communication  of  it 
to  any  officer  or  agent  of  the  company.  The  fact  of  its  ex- 
istence was  only  disclosed  to  defendants  when  their  adjuster 
appeared  upon  the  ground  after  the  fire,  and  they  at  once 
promptly  repudiated  any  liability. 

As  to  authorities,  I  would  confine  myself  to  citing  West^ 
em  Assurance  Co.  v.  Doull,  12  S.  C.  E.  454  (per  Strong,  J., 
particnlarly),  and  an  affirmation  of  the  same  rule  in  the  Su- 
preme Court  of  the  United  States,  Northern  Assurance  Co.  v. 
Grand  View  Building  Association,  183  U.  S.  308,  319. 

The  company  should  make  a  refund  of  the  last  payment 
of  premium,  $112.50,  which  was  received  in  ignorance  that 
tie  pohcy  was  no  longer  in  force  by  reason  of  the  subsequent 
insurance.  And  as  to  costs,  the  company  should  get  the  costs 
of  action,  less  costs  incurred  in  the  other  issues  as  to  fraud, 
which  were  abandoned  at  the  trial;  these  to  be  set  oflf,  and 
judgment  framed  accordingly. 


Boyd,  C.  June  29th,  1906. 

TRIAL. 

HERRIMAN  v.  PULLING  &  CO. 

Trespa^  to  Land — Boundaries — Water  Lot — Road  Allowance — 
Encroachment — Right  of  User — Navigable  Water — Injunc- 
Hon — Damages — Reference — Costs  —  Parties  —  Indemnity 
—Ouarantee. 

Action  for  trespass  to  land. 

Boyd,  C.  : — ^According  to  the  record,  plaintiff  has  no  con- 
troversy with  defendant  Collins.  He  is  brought  in  at  the  in- 
stance of  his  co-defendants  Pulling  &  Co.  in  order  to  indem- 
i^fy  the  latter  on  his  alleged  guarantee.     I  do  not  find  that 

▼OL.  vm.  O.W.B    MO.  4—11 
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Collins  gave  any  such  guarantee,  and  he  is,  therefore,  an  un- 
necessary party,  and  should  be  dismissed  with  costs  to  be  paid 
by  his  co-defendants. 

As  between  plaintiff  and  Pulling  &  Co.,  I  find  that  the 
latter  have  trespassed  upon  plaintiff's  land,  and  should  have 
damages  therefor,  and  that  all  the  defendants  should  be  en- 
joined from  their  continued  user  of  plaintiff's  land  as  a 
piling  and  loading  ground  both  on  land  and  on  the  water  lot 
in  front.  To  avoid  the  expense  of  a  reference,  I  find  that 
damages  should  be  assessed  only  for  the  one  year  preceding 
action,  and  I  fix  the  amount  at  $100;  but  subject  to  that 
being  increased  or  lessened  upon  a  reference,  if  either  party 
desires  to  have  a  reference  to  the  'Master.  In  the  event  of  a 
reference,  the  Master  will  dteal  with  the  subsequent  costs.  The 
costs  of  action  up  to  judgment  to  be  paid  by  defendants  to 
plaintiff. 

1  do  not  find  sufficient  evidence  here  as  against  the  Crown 
*nd  the  municipality  to  say  that  the  chain  reservation  along 
the  shore  has  become  the  property  of  plaintiff.  That  title,  if 
it  exists  in  plaintiff,  should  be  manifested  by  by-law,  and  also, 
1  think,  by  some  evidence  of  assent  on  the  part  of  the  Crown : 
see  Municipal  Act,  1903,  sec.  640,  sub-sec.  11,  which,  though 
in  terms  only  applying  to  a  sale  of  road  allowance,  would 
seem  to  imply  a  like  precaution  in  the  case  of  an  exchange 
with  an  adjoining  owner  under  sec.  641.  The  reservation 
along  the  shore  is  not  only  for  travel  by  land,  but  also  con- 
templates public  access  by  navigable  water,  and  the  com- 
plete control  which  a  municipality  might  have  over  an  inland 
road  would  not  necessarily  be  extended  to  one  along  the  shore 
of  navigable  water.  Apart  from  this,  I  think  the  land  be- 
tween the  chain  along  the  shore  and  the  level  (rising  or  fall- 
ing) of  the  water  is,  as  against  trespassers,  the  property  of 
plaintiff,  and  as  to  which  he  is  entitled  to  exclude  defen- 
dants— as  well  as  to  exclude  them  from  his  land  which  ex- 
tends for  the  chain  reservation  up  to  the  boundary  of  Bay 
street  and  Grand  Manitoulin  road,  and  also  to  exclude  them 
from  the  land  covered  with  water  embraced  in  plaintiff's  deed 
of  the  water  front.  On  all  these  points  defendants  have 
more  or  less  encroached,  and  they  should'  be  restrained  from 
so  doing  in  the  future  till  they  arrange  with  plaintiff  for 
making  proper  payment  for  the  use  of  the  land  in  lumbering 
operations. 
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It  may  be  upon  a  matter  of  nice  law  that  the  road  re- 
served along  the  shore,  if  it  exists  still  as  a  road,  would  shift 
to  ihe  water's  edge  upon  and  over  the  accretion  of  40  or  50 
feet  which  is  said  to  exist  there  between  the  road  allowance 
as  it  was  when  the  patent  issued  and  the  present  water^s  edge, 
but  this  was  not  argued,  nor  is  it  essential  to  determine  the 
precise  point  in  this  controversy.  If  it  so  shifts,  it  would 
only  give  plaintiff  so  much  more  soil  on  the  landward  side  of 
the  original  allowance. 


Boyd,  C.  June  29th,  1906. 

TRIAL. 

OWEN  V.  MEBCIEB. 

Yendor  and  Purchaser — Contract  for  Sale  of  Land — Right  of 
Vendor  to  Repudiate  before  Completion — Illegal  and  Im- 
moral Purpose  of  Purchaser  —  Delivery  of  Conveyance  — 
Insufficient  Description  —  Amendment  and  Insertion  by 
Vendor  of  Forfdture  Clanise — Cancellation  of  Convey- 
ance— Equitable  Relief — Terms, 

Action  by  vendor  to  enforce  a  provision  for  forfeiture 
contained  in  a  deed  conveying  land  to  defendant. 

Boyd,  C: — ^This  case  is  unique,  but  its  difficulties  may 
be  solved,  I  think,  by  the  application  of  some  familiar  doc- 
trines of  equity. 

Divested  of  all  immaterial  details,  the  substance  of  the 
transaction  was  this:  the  owner  (plaintiff)  through  his  agent 
negotiated  the  sale  of  the  land  in  question  with  another  land 
agent,  who  put  forward  a  servant  of  his  as  the  ostensible  pur- 
chaser, though  I  find  as  a  fact  that  the  object  in  acquiring 
the  land  was  to  secure  it  for  the  purposes  of  a  woman  who  was 
a  prostitute.  The  vendor  signed  a  conveyance,  but  actually 
received  no  part  of  the  price  before  he  became  aware  of  the 
^se  to  which  the  property  was  to  be  put.  He  refused  to  go 
further  in  the  way  of  completion  unless  some  assurance  was 
given  that  the  land  should  not  be  used  in  the  illicit  traffic. 
Meanwhile  the  conveyance  had  been  sent  to  the  registry  office 
and  returned  unregistered,  for  the  reason  that  the  description 
▼as  80  uncertain  that  the  deed  could  not  be  registered.     It 
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was  then  handed  to  the  vendor  with  a  request  that  he  would 
insert  words  sufficient  to  identify  the  land  properly.  These 
words  he  added,  but,  to  protect  himself,  also  inserted  a  provi- 
sion by  which  the  land  should  be  forfeited  and  returned  to  the 
owner  in  case  a  house  of  ill-fame  should  be  erected  and  main- 
tained thereon.  The  deed  thus  altered  was  taken  and  regis- 
tered by  the  purchaser,  and  the  transaction  completed  by  pay- 
ment to  plaintiff.  The  purchaser  asserts  that  this  restrictive 
charge  was  not  noticed  at  the  time  of  the  completion  nor  for 
some  months  afterwards,  when  the  first  woman  was  about  to 
sell  to  another  in  the  same  trade. 

Application  was  then  made  by  the  purchaser  to  the  local 
Master  of  Titles  in  order  that  the  objectionable  clause  might 
be  expunged  and  the  title  cleared,  and  the  Master  having 
directed  an  action  to  be  brought,  it  was  brought  in  its  present 
shape,  in  which  the  vendor  is  in  form  seeking  relief,  though 
essentially  the  litigation  has  been  initiated  by  the  purchaser. 
In  any  direct  application  by  the  proprietor  of  the  house  to 
free  it  and  the  land  from  the  restriction,  the  Court  would, 
no  dtoubt,  hold  its  hand ;  but  to  leave  the  property  as  it  is  with 
this  restrictive  registration  and  to  leave  the  parties  in  statu 
quo  is  what  neither  party  desires. 

A|)art  from  the  question  of  the  imcertain  description  and 
the  Statute  of  Frauds,  which  would  be  open  if  the  alterations 
in  the  conveyance  are  not  accepted — ^a  legal  situation  which 
would  not  be  helped  by  the  possession  of  defendant,  for  that 
was  taken  of  her  ovni  motion  and  not  under  this  contract  of 
sale — I  think  the  matter  may  be  dfealt  with  in  another  way. 

I  regard  the  transaction  as  not  completed  by  a  proper  and 
legal  conveyance  at  the  time  when  the  vendor  raised  his  ob- 
jection as  to  the  use  intended.  Under  our  land  system,  with 
its  method  of  statutory  surveying  and  statutory  registration, 
it  is  one  of  the  terms  of  a  contract  of  sale  (when  nothing  is 
said  to  the  contrary)  that  the  sale  should  be  completed  and 
perfected  by  a  proper  conveyance  susceptible  of  registration. 
This  necessitates  an  accurate  and  certain  local  description  by 
which  the  place  can  be  identified  on  the  ground,  as  well  as  its 
transfer  recorded  accurately  in  the  register  of  conveyances. 
In  this  case  there  were  two  lots  in  close  proximity  to  each 
other,  on  opposite  sides  of  the  river,  and  each  answering  the 
general  and  only  dtescription  given,  so  that  the  deed  was 
rightly  rejected  by  the  registrar  in  its  original  shape  as  not 
registrable.     Till  a  proper  registrable  deed  is  executed,  the 
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contract  of  sale  is  not  complete,  and  to  enforce  the  giving 
of  such  a  conveyance  would  be  the  subject  of  a  suit  for  specific 
performance.  That  is,  I  think,  the  correct  situation  in  law  ^f 
these  litigants,  though  the  pleadings  are  not  framed  on  this 
theory.  Still  all  the  facts  are  before  me,  so  that  appropriate 
relief  can  be  administered. 

Given  this  condition,  the  Court  will  not  only  decline  to 
enforce  the  contract  further,  it  will  also  vacate  and  cancel  it. 

When  the  knowledge  of  the  illegal  purpose  for  which  the 
property  was  being  purchased  came  to  the  vendor — ^the  con- 
tract yet  being  incomplete — ^he  had  an  option  to  repudiate  it. 
This  he  did,  in  legal  effect,  by  inserting  the  wordte  prohibit- 
ing such  unlawful  use  and  completing  the  conveyance  in 
that  shape.  This  was  completing  a  different  contract  from 
that  which  was  contemplated  by  the  purchaser,  and,  in  the 
circumstances,  I  do  not  think  the  purchaser  should  be  held 
to  this  manner  of  completion.  The  purchaser  repudiating 
this  term  inserted'  to  legalize  the  dealing,  it  is  quite  competent 
for  the  owner  to  recede  from  the  whole  contract.     .     .     . 

[Beferaice  to  Pringle  v.  Napanee,  43  U.  C.  B.  306.] 

•   And  in  such  a  case  he  is  not  liable  to  answer  in  damages. 

Without  invoking  the  authorities  applicable  to  a  contract 
uncompleted  or  in  fieri,  it  may  well  be  that  this  is  a  case 
where  the  Court  would  exercise  its  power  to  cancel  a  transac- 
tion bottomed  in  illegality  so  far  as  the  purchaser  is  con- 
cerned, by  analogy  to  the  cases  where  relief  is  given  to  one  not 
in  pari  delicto  with  the  chief  offender:  Beynell  v.  Spry,  1 
DeG.  M.  &  G.  660.  The  reasons  for  replacing  the  parties  in 
their  original  state  are  akin  to  those  in  W.  v.  B.,  32  Beav. 
574,  and  I  come  to  the  conclusion  that  the  deed  should  be 
cancelled,  its  registration  vacated,  possession  of  property 
delivered  to  plaintiff  upon  terms  that  the  purchase  money, 
$1,000,  be  repaid,  and  all  permanent  improvements  made 
upon  the  property  paid  for  by  plaintiff  after  deducting  oc- 
cupation or  other  rent  received  by  defendant  since  possession 
was  taken.  All  proper  outlay  for  taxes,  etc.,  and  allowances 
of  interest  to  be  taken  into  account,  and  the  balance  adjusted 
as  between  the  parties  by  the  Master,  if  they  cannot  agree. 
This  judgment  should  be  without  costs,  and  so  should  the 
reference  be  conducted  (if  any)  before  the  Master. 
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June  29th,  1906. 

C.A. 

Ee  DALTOX  and  city  of  TORONTO. 

Landlord  and  Tenant — Lease  of  Property  of  Municipal  Cor- 
poration— Expiration  of  Term — Payment  by  Corporation 
for  Buildings  and  Permanent  Improvements — Filling^n  of 
Water  Lots — Work  Done  under  Prior  Leases — Evidence 
as  to  Meaning  of  "  Permanent  Improvements  " — Admi^si- 
hility — Work  Done  by  Sub-tenant — Arbitration — Value  of 
Buildings — *^  Worth  '^ — Costs — Powers  of  Official  Arbitra- 
tor— Statute — Retroactivity  —  Practice  and  Procedure  — 
Discretion — Appeal. 

Appeal  by  C.  C.  Dalton  and  cross-appeal  by  the  city  cor- 
poration from  an  award  of  the  official  arbitrator  for  the  city 
of  Toronto  fixing  the  amount  to  be  paid'  to  Dalton  for  build- 
ings and  improvements  upon  land  leased  to  him  by  the  cor- 
poration for  a  term  of  years. 

J.  H.  Macdonald,  K.C.,  and  G.  W.  Mason,  for  Dalton. 

J.  S.  Fullerton,  K.C.,  and  H.  L.  Drayton,  for  the  cor- 
poration. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  JJ.A.),  was  delivered  by 

Garrovv,  J.A.  : — The  claimant  was  the  lessee  from  the 
city  of  property  on  and  near  the  Esplanade,  under  an  in- 
denture of  lease  dated  2l8t  September,  1887,  for  a  terra  of 
21  years  from  1st  June,  1883,  which  contained  a  provision 
for  payment  by  the  city  for  the  buildings  and  permanent  im- 
provements at  the  end  of  the  term  in  case  the  city  should 
refuse  to  renew — the  amount  to  be  settled  by  arbitration. 
The  city  refused  to  renew,  and  the  present  proceedings  were 
taken  to  fix  the  amount  to  which  the  claimant  is  entitled  for 
such  buildings  and  improvements.  The  arbitrator,  after 
hearing  evidence,  fixed*  such  amount  at  .  .  .  $19,188.50, 
and  awarded  the  costs  of  the  arbitration  proceedings  to  the 
claimant,  to  be  paid  by  the  city. 

The  arbitrator  refused  to  allow  for  the  improvements  on 
and  north  of  the  Esplanade  and  for  the  improvements  made 
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by  one  Evans  south  of  the  Esplanade;  the  former  because  such 
improvements  were  not  made  undfer  the  lease,  but  under 
prior  leases,  and  the  latter  because  they  were  made  by  Evans 
and  not  by  the  claimant. 

The  real  difficulty  in  dealing  with  the  improvements  made 
on  and  north  of  the  Esplanade  is  caused  by  a  term  contained 
in  the  lease  in  these  words :    "And  it  is  hereby  dfeclared  and 
agreed  that  the  buildings  and  permanent  improvements  now 
on  the  said  demised  premises  are  the  property  of  the  lessees/' 
The  improvements  in  question  consist  of  "  fiUing-in ''  with 
earth,  the  lots  having  been   originally    what    are   known  as 
water  lots.    And  it  is  not  disputed  that  "  fiUing-in  "  is  in  the 
nature  of  a  permanent  improvement  for  which  in  a  proper 
case  the  tenant  would  be  entitled  to  payment.     But  the  con- 
tention of  the  city  is  that  the  "  filling-in  *'  on  and  north  of 
the  Esplanade  was  done  in  performance  of  agreements  con- 
tained in  the  prior  leases,  by  or  for  the  tenants,  and  that  when 
made  they  at  once  and  as  made  became  simply  a  part  of  the 
freehold,  and  not  in  any  proper  sense  a  "  permanent  improve- 
ment*'  within   the   meaning   of   the    before-quoted    clause. 
And  this  is  the  view  adopted  by  the  arbitrator,  correctly  in 
my  opinion. 

Objection  was  madfe  by  the  claimant  to  the  reception  of 
evidence  to  explain  the  meaning  of  the  term  "permanent 
improvements"  contained  in  the  before-quoted  clause,  the 
arbitrator  having  referred  to  the  terms  of  the  prior  leases  and 
to  the  proceedings  under  them  as  explaining  or  tending  to 
explain  that  this  filling-in  was  not  intended  to  be  within  the 
clause  in  question.  The  term  "permanent  improvements" 
is,  of  course,  in  a  sense  simple  enough,  but  it  is  not  by  any; 
means  self-explanatory.  It  is  not,  of  course,  used  in  the' 
lease  in  question  in  its  broad  sense,  but  in  the  sense  in  which 
the  term  is  used  as  between  landlord  and  tenant.  The  land- 
lord might  permanently  improve  his  property  by  filling  in  or 
raising  up  its  surface  level,  but  what  he  did  in  that  way  could 
eearcely  be  called  a  "  permanent  improvement,"  within  the 
proper  meaning  of  the  term  as  used  in  the  lease  in  question, 
which  mewiing  should,  I  think,  be  confined  to  improvements 
made  and  in  a  sense  owned  by  the  tenant. 

What  is  really  equivocal  is  not  so  much  the  language  as 
the  parcel  and  the  evidence  objected  to  was,  I  think,  pro- 
perly received  for  the  purpose  of  applying  the  language  to 
its  proper  snbject  matter. 
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And  the  evidence  shews  that  the  improvement  in  dispute 
was  really  made  by  the  landlord  in  performance  by  arrange- 
ment of  the  covenants  of  the  lessees  in  the  prior  leases,  who 
must  otherwise  have  done  the  work  at  their  own  expense. 
And  it  follows,  I  think,  that  the  work  so  done  was  not  in  fact 
a  "permanent  improvement"  within  the  meaning  of  that 
term  as  used  in  the  lease  in  question. 

The  filling-in  done  by  Evans,  however,  stands  on  a  quite 
different  footing.  This  was  work  done  after  the  date  of  the 
last  lease.  Evanses  sub-lease  apparently  expired  before  the 
end  of  the  claimant's  term.  Evans  had  a  right  under  his 
lease  to  remove  his  buildings,  but  could  not,  of  course,  remove 
the  filling-in,  which  he  had  done  or  which  had  been  done  upon 
his  parcel  d*uring  his  term,  and  the  benefit  of  that  should,  I 
think,  enure  to  the  claimant,  it  being  plainly  no  answer  by 
the  city  to  the  clcdm  to  say  that  the  work  was  done  by  Eysub 
and  not  by  the  claimant.  Nor  could  the  city  intercept  this 
claim  by  settling  vrith  Evans.  He  had  the  right  to  dispose 
of  his  buildings  to  the  city,  but  he  had  no  control  over  tlie 
filling-in.  Nor  is  the  contention  that  the  claimant  aban- 
doned this  claim  borne  (Jut  by  the  evidence,  nor  by  the  judg- 
ment, in  which  it  is  apparently  d^t  with  on  the  merits. 
The  Evans  filling-in  was  there  upon  the  demised  premises. 
If  the  lease  had  been  renewed,  the  lessee  would  have  had  its 
use  for  the  new  term  exactly  as  he  would  have  had  the  use 
of  the  filling  doue  directly  by  himself.  And  in  losing  the 
renewal  he  loses  the  benefit  and  use  of  that  improvement  ex- 
actly as  he  loses  the  benefit  and  use  of  the  other  filling. 

The  quantity  of  filling  dbne  by  Evans  was,  I  think,  1,845 
yards,  which,  at  25  cents  per  yard,  would  amoimt  to  $461.25, 
to  which  extent  the  appeal  should  be  allowed  and  the  award 
increased. 

With  reference  to  the  cross-appeal  upon  the  question  of 
value  or  amount  allowed,  I  have  not  been  convinced,  after,  in 
addition  to  the  argument,  a  careful  perusal  of  the  evidence, 
that  any  error  has  been  established'.  The  exact  language  of 
the  lease  as  to  the  improvements  and  their  valuation  is — 
"such  reasonable  sum  as  the  buildings  and  permanent  im- 
provements made  and  erected  thereon  shall  then  be  worth, 
such  value  to  be  determined,"  etc. 

If  the  lease  had  been  renewed,  as  the  lessee  desired,  in- 
stead of  terminated,  the  lessee  would  have  been  entitled  to 
such  renewal,  under  the  express  terms  of  the  lease,  without 
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r^rd  to  the  value  of  the  improvements.  So  that  for  the 
new  term  at  least  the  lessee  would  have  got  the  full  benefit 
of  the  improvements  without  paying  rent  for  them. 

The  term  "  worth  "  is  perhaps  a  little  vague.  An  article 
may  be  "  worth  ^'  a  great  deal  to  one  in  much  need  of  it,  and 
very  little  to  another  who  has  no  use  for  it.  A  permanent 
improvement  or  construction  is  sometimes  of  more  actual 
value  to  use  than  it  is  to  sell  or  to  lease  to  another.  It  is,  for 
instance,  notorious  that  expensive  farm  buildings  never  in- 
crease the  selling  or  leasing  value  of  a  farm  by  anything  near 
the  amount  of  the  cost  of  such  buildings.  Here  the  tenant 
had  and  was  using  the  improvements,  and  desired'  to  continue 
to  do  so.  They  may  have  been  "  worth  '^  more  to  him  than 
to  any  one  else,  and  yet  the  landlord  should  not  be  a^ed,  in 
exercising  his  rights  under  the  contract,  to  pay  for  something 
out  of  the  ordinary  and  therefore  not  within  the  scope  of  the 
contract.  Upon  the  whole  I  think  that,  in  the  circumstances, 
the  arbitrator  has  attributed  the  correct  meaning  to  the  word 
"worth"  in  this  sentence,  which  I  quote  from  his  judgment, 
as  "a  fair  and  reasonable  market  value,  as  would  result  from 
the  bringing  together  of  a  willing  buyer  and  a  prudent  seller," 
and,  having  regard  to  the  meaning^  I  think  the  evidence  war- 
wnts  the  conclusions  reached. 

Upon    the    other   question    raised   by   the   cross-appeal, 

.  namely,  the  allowance  of  costs  to  the  claimant,  if  these  were 

in  the  discretion  of  the  arbitrator,  I  should  not  be  disposecr 

to  interfere.     But  it  is  contended  that  he  had  no  power  over 

the  costs. 

An  agreement  out  of  Court  to  refer  is  like  any  other  agree- 
ment in  this  respect,  that  the  rights  of  the  parties  are  to  be 
ascertained  from  the  terms  of  the  written  agreement.  Under 
the  agreement  in  question,  as  it  stood  apart  from  the  Munici- 
pal Arbitration  Act,  B.  S.  0.  1897  ch.  227,  there  was,  in  my 
opinion,  no  power  to  award  costs.  The  legislature,  however, 
^>  no  doubt  for  good  cause,  seen  fit  to  invade  the  domain 
rf  such  agreements,  and  to  declare  that,  whether  the  parties 
desire  it  or  not,  the  oflBcial  arbitrator  shall  be  the  only  arbi- 
^tor:  see  sec.  2,  sub-sec.  1.  And  in  providing  the  arbi- 
^J  the  legislature  has  also  defined  his  powers  and  the  pro- 
^^re  to  be  followed  in  arbitrations  before  him.  And  in 
^^ress  terms  has  given  him  power  over  the  question  of  costs : 
^  Bee.  2,  sub-sec.  6.  If  the  agreement  of  submission  had 
^eited  this  power,  resort  to  the  statute  would  not  have 
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been  necessary,  but  where,  as  here,  the  agreement  is  silent 
upon  the  subject,  it  appears  to  me  to  be  the  reasonable  con- 
clusion that  it  was  intended  that  the  concluding  words  of 
sub-sec.  6  of  sec.  2  were  intended  to  apply  in  the  case  of  all 
references  in  which  the  parties  had  not  expressly  stipulated 
to  the  contrary.  The  question  is  largely  one  of  practice  and 
procedure,  in  which  case  the  rule  ...  is  apparently  that 
the  construction  is  retrospective  unless  there  be  some  good 
reason  against  it:  see  Freeman  v.  Moyes,  1  A.  &  E»  338; 
Wright  V.  Hale,  6  H.  &  X.  2'Zl ;  Kindray  v.  Draper,  L.  R.  3 
Q.  B.  160.  And  "practice  and  procedure"  apparently  in- 
clude the  granting  or  withholding  of  costs:  see  Wright  v.  Hale, 
supra.  It  certainly  would  be  scarcely  logical  to  hold  that  the 
statute  applied  for  the  purpose  of  substituting  the  oflScial 
arbitrator  for  the  arbitrators  stipulated  for  in  the  submission, 
but  did  not  apply  in  also  carrying  into  the  submission  the 
statutory  powers  of  that  official,  including  his  control  over 
the  question  of  costs. 

I  am,  for  these  reasons,  of  the  opinion  that  the  question 
of  costs  was  within  the  control  of  the  arbitrator,  and  I  see  no 
good  reason  why  we  should  interfere  with  the  discretion 
which  he  has  exerciseil  in  awarding  them  to  the  claimant. 

The  cross-appeal  should,  therefore,  be  dismissed  with  costs, 
and  the  appeal  allowed  as  to  the  Evans  claim.  .  .  .  No 
costs  of  the  appeal. 


June  39th,  1906. 

C.A. 

NTCKLE  V.  KIXGSTOX  AND  PEMBEOKE  R.  W.  CO. 

Railway  Company — Loan  of  Mone^y  to — Bill  of  ExcMn^e — 
Acceptance — General  Manager  of  Company  —  Statute  of 
Limitations — Efffct  of  Payment  of  Interest  by  General 
Manager  in  Reality  on  His  Own  Behalf — Absence  of  Know- 
ledge  of  Holder  of  Bill — Inference  as  to  Source  of  Payment. 

Appeal  by  d'efendants  the  railway  company  from  judg- 
ment of  Britton,  J.,  6  0.  W.  R.  51,  in  favour  of  plaintiffs, 
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in  an  action  to  recover  $4,600  and  interest  upon  a  bill  of 
exchange. 

W.  R.  Riddell,  K.C.,  for  appellants. 

J.  L.  Whiting,  K.C.,  for  plaintiJffs. 

The  judgment  of  the  Court  ('Moss,  .CJ-O.,  Os-ler, 
G ARROW,  JJ.A.),  was  delivered'  by 

Garrow,  J.A.  : — The  statement  of  claim  alleges  that  on 
8th  May,  1893,  plaintiff  Ellen  Nickle  lent  to  defendants  the 
railway  company  $4,600 ;  that  she  assigned  the  debt  to  her  son 
and  co-plaintiff  Hugh  C.  Xickle,  and  on  24th  January, 
1895,  defendant  B.  W.  Folger  drew  his  draft  for  $4,600, 
payable  on  demand,  upon  defendants  the  railway  company, 
which  was  on  the  same  day  accepted  for  defendants  the  railway 
company,  by  defendant  T.  W.  Nash,  the  secretary-treasurer  of 
the  railway  company,  and  that  the  same  was  indorsed  over  to 
plaintiff  Hugh  C.  Xickle  in  respect  of  the  loan  referred  to; 
that  interest  on  the  loan  was  paid  to  27th  October,  1900; 
that  payment  of  the  draft  was  demanded  on  or  about  Sls^t 
August,  1904,  and  payment  was  refused,  and  notice  of  re- 
fusal was  given  to  defendants;  and  plaintiffs  claimed  pay- 
ment of  the  draft  by  defendants  the  railway  company,  or,  in 
the  alternative,  payment  of  the  loan  by  the  company ;  and,  in 
the  event  of  it  appearing  that  defendant  T.  W.  Xash  had  no 
authority  to  accept  the  draft,  that  he  might  be  held  liable  for 
having  misrepresented  his  authority  to  do  so.  And  it  also 
set  forth  that  judgment  in  default  of  appearance  had  been 
signed  against   defendant   Folger. 

Several  defences  were  pleadted  by  defendants  the  railway 
oompany  and  also  by  defendant  Xash,  the  latter  pleading 
that  he  had  authority,  an  issue  found  in  his  favour,  and  the 
action  was  accordingly  dismissed  as  to  him  with  costs. 

I 

The  defences  of  defendlants  the  railway  company  were: 
a  denial  of  the  loan  to  them ;  payment ;  a  denial  of  the  ac- 
ceptance of  the  draft  by  them  or  by  their  authority ;  that  if 
they  did  accept  they  paid  the  amount  of  the  acceptance  to 
the  holder  thereof  upon  demand,  and  that,  if  the  same  was 
indorsed'  over  to  plaintiff  Hugh  C.  Xickle,  it  was  so  indorsed 
a^ter  payment  had,  to  his  knowledge,  b^n  made  to  the  holder 
iipon  demand;  and  the  Statute  of  Limitations,  B.  S.  0.  1897 
ch.  324,  free.  38. 
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Britton,  J.,  held,  upon  amply  suflScient  evidence,  that 
the  loan  was  actually  made  as  alleged  by  plaintiff,  and  that  it 
had  not  been  repaid,  and  be  also  held  that  the  payments  of 
interest  which  had  been  made  from  time  to  time  were  suffi- 
cient to  defeat  the  defence  of  the  Statute  of  Limitations. 

Defendant  Folger  is  a  brother  of  plaintiff  Ellen  Nickle, 
and  the  uncle  of  the  other  plaintiff.  He  was  at  the  time 
of  the  loan  the  general  manager  or  highest  executive  officer 
of  defendants  the  railway  company.  In  that  character  he 
applied  to  plaintiff  Ellen  Xickle  for  the  loan,  not  to  him- 
self, but  to  the  railway  company,  and  to  such  a  loan  she 
agreed.  When  the  draft  to  secure  the  loan  was  prepared, 
under  the  direction  of  defendant  Folger,  it  was,  in  accordance 
with  their  usual  form  and  custom,  made  payable  to  the  order 
of  defendant  Folger,  and  was  by  him  indorsed  over  to  plain- 
tiff Ellen  Nickle.  It  formed  no  part  of  the  agreement  with 
her,  however,  that  defendant  Folger  should  indorse  or  in  any 
way  guarantee  the  loan,  and  his  doing  so  was  his  own  unsoli- 
cited and  entirely  voluntary'  act. 

The  money  was  duly  advanced  by  plaintiff  Ellen  Xickle 
to  the  company,  and  was  used  for  their  purposes,  but,  strange 
to  say,  by  some  faulty  bookkeeping,  the  amount  of  the  loan 
was  placed  to  the  credit  of  defendant  Folger  in  the  books  of 
the  company,  although  a  negotiable  instrument  representing 
and  securing  the  loan  had  been  issued  by  the  company  to 
plaintiff  Ellen  Nickle.  Why  the  entry  was  so  made,  or  by 
whose  directions,  does  not  clearly  appear,  but  a  reasonable 
inference  is  that  it  was  by  the  direction  of  defendant  Folger. 
The  draft  first  issued  was  renewed  from  time  to  time 
until  the  final  one  in  the  series,  that  mentioned  in  the  state- 
ment of  claim,  was  issued. 

On  31st  March,  1899,  the  amount  standing  in  the  booKs 
of  the  company  at  the  credit  of  defendant  Folger,  including 
the  amount  of  the  loan  in  question,  was  transferred  in  the 
books  of  the  company  to  the  credit  of  the  firm  of  Folger 
Bros.,  of  which  defendant  Folger  was  a  member,  presum- 
ably by  the  direction  of  defendant  Folger,  although  that,  too, 
is  not  very  clear.  But  he  was  still  the  general  manager,  and 
remained  so  throughout  the  transactions  in  question,  and  his 
private  account  would  probably  not  have  been  tampered  with 
without  his  express  direction.  And  this  transfer  is  the  pay- 
ment pleaded  by  the  company,  for  in  no  other  way  was  the 
loan  in  any  way  repaid. 
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But  plaintiff  could  not  be  affected  by  these  manipula- 
tions of  entries  by  defendant  Folger  for  purposes  of  his  own. 
They  were  and  remained  in  entire  ignorance  of  them,  resting 
in  the  well-founded  belief  that  the  loan  had  beeA  made  to  the 
company  whose  bill  of  exchange  they  or, one  of  them  held 
when  these  entries  were  made. 

Down  to  the  transfer  to  the  credit  of  Folger  Bros,  the 
company  paid  the  interest.  The  payments  were  actually 
made  by  the  company  to  defendant  Folger,  of  course  by  his 
direction,  and  were  by  him  handed  to  plaintiffs  or  to  one  of 
them.  After  the  transfer  defendant  Folger  continued  to 
pay  the  interest,  apparently  exactly  as  before,  but  really  out 
of  his  own  money.  But  of  this  of  course  plaintiffs  were  also 
wholly  ignorant.  They  had  no  transaction  with  defendant 
Folger.  .They  did  not  look  to  him  personally  for  payment. 
It  is  even  doubtful  if  they  supposed  that  he  was  in  any  way 
liable  upon  the  bill  of  exchange,  and  it  is,  at  all  events,  clear 
upon  the  evidence  that  they  believed'  the  payments  relied  on 
to  keep  the  claim  alive  were  being  made  from  time  to  time 
by  defendant  Folger  simply  in  his  character  of  4gent  for 
...  the  company.  Of  all  which  defendant  Folger  was 
well  aware,  and  his  knowledge  must,  in  the  circumstances, 
he  imputed  to    ^     .     .     the  company. 

Indeed,  on  one  occasion  disclosed  in  the  evidtence,  and 
i»ot  contradicted,  he  seems  to  have  resorted  to  an  unneces- 
sary and  gratuitous  piece  of  deception  to  foster  the  idea  that 
the  interest  payments  were  being  made  by  the  company;  I 
refer  to  the  payment  in  April,  1900,  when  he  informed  plain- 
tiff Hugh  C.  Nickle  that  he  could  not  make  the  payment 
imtil  he  received  in  his  character  of  banker  for  the  company 
a  deposit  from  the  company  which  he  was  expecting  to  be 
shortly  made  by  another  officer  of  the  company. 

Each  payment  made  carried  with  it  the  implied  promise 
te  pay  the  balance.  Defendants,  by  their  general  manager, 
induced  plaintiffs  to  believe  that  the  payments,  and  therefore 
the  promise,  came  from  .  .  .  the  company,  and,,  relying 
and  resting  upon  such  belief,  they  refrained  from  calling  in 
the  principal.  In  these  circumstances,  it  would  be  inequit- 
able, in  my  opinion,  to  permit  the  company  to  set  up  the 
^fence  of  the  statute,  a  fraud  in  fact,  and  that  they  are  and 
onght  to  be  held  estopped  by  the  conduct  of  their  officer 
from  alleging  that  the  payments  in  question  were  not  in 
*act  made  by  them. 
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But,  even  if  the  matter  fell  short  of  absolute  estoppel, 
the  company  would  still  fail  in  their  defence. 

Under  the  secret  dealings  between  the  company  and  their 
general  manager,  the  latter,  no  doubt,  as  between  themselves, 
undertook  the  liability  in  question.  But  they  were  careful 
to  conceal  the  facts  from  plaintiffs.     .     .     . 

[Beference  to  In  re  Tucker,  [1894]  3  Ch.  429.] 
Appeal   dismissed  with   costs. 


June  29th,  1906. 

C.A. 

LENNON  V.  EMPIRE  LOAN  AND  SAVINGS  CO., 

Loan  Campamy — Loan  Corporations  Act — Sale  of  Assets  and 
Undertaking  of  Company  to  Another  Company — Raiificor 
tion  by  Sho/reholders — Rights  of  Holder  of  Terminating 
Stoch-Svbstitution  of  Permanent  Shares  in  Purchasing 
Company — Assent  of  Lieutenant-Oovemor  in  Council — 
Certificate  of  Attomey-Oeneral — Finality  *of — Absence  of 
Schedule  of  Shareholders — Status  of  Holder — Creditor  or 
Shareholder — Right  of  Withdrawal— Amendment  of  Stat- ' 
ute — Securities. 

Appeal  by  defendant?  the  Empire  Loan  and  Savings  Co. 
and  the  Sun  and  Hastings  Savings  and  Loan  Co.  from  the 
judgment  of  Meredith,  J.,  at  the  trial,  declaring  that  plain- 
tiff, a  holder  of  terminating  shares  in  the  former  company, 
was  not  bound  by  the  provisions  of  the  agreements  between 
these  companies  to  take  permanent  stock  in  the  Sun  and 
Hastings  Co. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  JJ.A. 

McGregor  Young,  for  appellants. 

J.  Bicknell,  K.C.,  and  W.  J.  McWhinney,  for  plaintiff. 

Moss,  C.J.O. : — The  Empire  Loan  and  Savings  Co.  imtil 
the  transactions  and  proceedings  to  be  mentioned  was  a  build- 
ing society  duly  incorporated  under  the  Loan  Corporations 
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Act.  The  Sun  and  Hastings  Savings  and  Loan  Co.  is  a 
building  society  duly  incorporated  and  now  carrying  on  busi- 
ness under  the  same  Act.  A  question  wa§  raised  on  the  argu- 
ment of  the  appeal  whether  these  comp^es  were  incorpor- 
ated and  authorized  to  carry  on  businesses  of  a  like  character. 
An  examination  of  the  respective  declarations  and  certifi- 
cates of  their  incorporation  and  registration  removes  any 
doubt  as  to  this.  Indeed  the  statement  of  claim  virtually 
admits  that  they  are  building  societies  of  the  same  class,  with 
the  like  powers,  and  the  point  was  not  suggested  before  the 


These  two  companies  entered  into  an  agreement  dated 
8th  August,  1903,  for  the  sale  by  the  Empire  Co.  to  and  the 
purchase  by  the  Sun  and  Hastings  Co.  of  all  the  assets 
and  undertaEngs  of  the  ;former  company,  subject  to  ratifica- 
tion and  acceptance  by  the  respective  shareholders.  This 
transaction  was  entered  into  under  the  provisions  of  R.  S.  0. 
1897  ch.  205,  enabling  corporations  answering  the  description 
of  the  two  companies  to  sell  or  purchase  their  respective 
assets. 

The  provisional  agreement  was  submitted  to  and  received 
the  ratification,  confirmation,  and  assent  of  the  shareholders 
of  each  of  the  companies.  It  was  then,  pursuanl  to  the  Act, 
filed  with  the  Corporations  Registrar,  and  was  assented  to  by 
the  Lieutenant-Governor  in  council  on  9th  December,  1903. 
Thereupon  the  Attorney-General  for  the  province,  being  the 
Minister  under  whose  directions  the  Act  was  being  admin- 
istered, gave  his  certificate,  under  the  provisions  of  the  Act, 
certifying  the  assent  and  the  date  thereof,  and  declaring  that 
on,  from,  and  after  9th  December,  1903,  the  agreement  took 
effect  as  the  sale,  transfer,  and  conveyance  to  the  Sun  and 
Hastings  Savings  and  Loan  Co.,  to  its  own  use,  of  all  the 
assets,  imdertaking,  goodwill,  business,  property,  interests, 
and  rights  of  the  Empire  Loan  and  Savings  Co.,  as  in  the 
agreement  more  fully  set  out,  and  that  on,  from,  and  after 
^  December,  1903,  all  the  terms,  conditions,  and  provisions 
of  the  agreement  and  of  the  Loan  Companies  Act  relating 
thereto  went  into  full  force  and  effect. 

Section  45  of  the  Act  enacts  that  the  certificate  shall  be 
conclusive  evidence  of  all  matters  therein  certified  or  de- 
clared. 

In  the  statement  of  claim  plaintiff  treats  the  transaction 
between  the  compani.es  as  a  valid  and  effectual  sale  and  trans- 


164  ^i'^   ONTARIO    WEEKLY  REPORTER, 

fer  by  the  Empire  Co.  to  the  Sun  and  Hastings  Co.,  and  his 
claim  in  the  action^  as  against  the  latter  company^  is  based 
upon  the  validity  and  effective  operation  of  the  agreement. 
At  the  trial  evidence  was  received,  against  objection  made  on 
behalf  of  defendants,  with  the  view  of  shewing  that  a  sche- 
dule or  list  of  shareholders  of  the  Empire  Co.  and  the  amouat 
they  would  receive  in  the  event  of  the  agreement  being  car- 
ried into  effect,  was  not  annexed  to  the  agreement  at  the 
time  it  was  approved  by  the  shareholders  or  assented'  to  by 
the  laeutenant-Govemor  in  council.  No  amendment  of  the 
pleadings  was  allowed,  and,  so  far  as  the  evidence  discloses, 
the  want  of  the  schedule  occasioned  no  substantial  prejudice 
to  the  shareholders.  Its  absence  was  explained  at  the  share- 
holders^ meeting,  and  it  does  not  appear  that  the  vote  upon 
the  question  was  affected  one  way  or  the  other  by  what 
occurred.  There  is  nothing  in  the  Act  requiring  such  a  sche- 
dule to  be  attached  to  the  agreement,  and  it  was  clearly  in- 
tended as  a  protection  to  the  Sun  and  Hastings  Co. 

In  view  of  all  the  circumstances,  and  having  r^ard  to 
the  certificate  and  its  conclusive  nature  as  declared  by  the 
Act,  no  reason  exists  for  going  behind'  it  and  inquiring 
into  the  antecedent  proceedings. 

It  is  quite  apparent  that  the  trial  Judge  attax;hed  no  im- 
portance to  the  matter;  {he  relief  which  he  granted  was  on 
the  footing  of  the  agreement  being  valid  and  effective  as  a 
sale  and  transfer  between  the  companies.  And  for  the  pur- 
poses of  this  action  it  must  be  so  regarded. 

Before  and  during  the  time  of  the  transactions  referred 
to,  plaintiff  was  the  holder  of  5  certificates  of  stock  in  the 
Empire  Co.,  known  as  "terminating  prepaid  stock,"  repre- 
senting payments  amounting  to  $2,800,  and  one  certificate 
of  stock  Imown  as  "dividend  bearing  terminating  stock," 
representing  a  payment  of  $200.  This  stock,  as  well  as  the 
stock  held  by  a  number  of  others,  was  the  subject  of  a  guar- 
antee given  by  defendants  the  Trusts  and  Guarantee  Co., 
under  an  arrangement  with  the  Empire  Co.,  whereby  certain 
of  its  securities  were  to  be  held  by  the  Trusts  and  Guarantee 
Co.  for  the  benefit  of  the  holder  of  certificates. 

Plaintiff  was  notified  of  the  meeting  of  shareholders  called 
to  ratify  the  agreement,  and  received  with  the  notice  a  copy 
of  the  agreement,  but  he  did  not  attend  the  ratification  meet- 
ing which  was  held  on  24th  September,.  1903. 
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On  18th  September,  1903,  he  wrote  the  manager  of  the 
Empire  Co.,  referring  to  the  notice  of  the  meeting  which  he 
had  received,  and  stating  that  he  would!  withdraw  hia  money 
from  the  company  before  the  **  merging  takes  place,^^  and 
expressing  the  hope  that  all  the  people  who  had  given  appli- 
cations to  him  would  be  treated  fairly  and'  not  be  forced  to 
take  permanent  stock  in  another  company  contrary  to  their 
wishes. 

On  2l6t  September  he  wrote  the  Trusts  and  Guarantee 
Co.  notifying  them  of  his  holding,  and  that  he  positively  re- 
fused to  let  the  certificates  pass  into  the  hands  of  any  other 
in  exchange  for  permanent  stock,  and  would  hold  the  Trusts 
and  Guarantee  Co.  responsible  for  due  repayment  of  same. 

Much  correspondence  followed'  before  and  after  the  final 
consummation  of  the  sale  and  purchase.  Plaintiff  received 
from  the  Sun  and  Hastings  Co.  two  dividend  cheques  in 
respect  of  stock  allotted  to  him  in  that  company,  the  first 
of  which  he  retained  and  used;  the  second  he  retained  for 
some  months,  but  ultimately,  after  the  commencement  of  the 
action,  he  returned  it  unused,  together  with  the  amount  of 
the  first  cheque. 

This  action  was  commenced  on  8th  February,  1905. 
PlamtifiPs  claim  is  that  he  lent  and  advanced  the  moneys 
represented  by  the  certificates  to  the  Empire  Co.,  and  that 
he  is  a  creditor  of  that  company,  and  is  now  entitled  to  be 
paid  the  amount  of  his  claim  by  both  the  companies,  and  that 
the  securities  held  by  the  Trusts  and  Guarantee  Co.  are  sub- 
ject to  his  claim. 

Defendtmts^  answer  is  that  plaintiff  was  a  shareholder  of 
the  Empire  Co.;  that  by  the  terms  of  the  sale  to  the  Sun 
and  Hastings  Co.  the  consideration  for  the  purchase  was  that 
the  latter  company  should  allot  and  issue  to  holders  of  shares 
in  {he  Empire  Co.,  whether  such  shares  were  permanent  or 
terminating  stock,  permanent  shares  of  the  Sun  and  Hastings 
Co.  at  $104  per  share  of  $100,  being  at  a  premium  of  $4 
per  share,  as  fully  paid  up  and  non-assessable,  for  an  amount 
exactly  equal  to  the  net  value  of  the  assets  of  the  Empire 
Co.,  leas  the  amount  of  the  debts,  liabilities,  and  obligations 
of  the  latter  company,  these  shares  to  be  divided  among  the 
shareholders  in  proportion  to  their  several  holdings;  that  the 
agreement  was  finally  completed'  in  accordance  with  the 
Act,  and  the  shares  were  duly  allotted,  and  amongst  fife 

VOL.  vin.  o.w.R.  NO.  4 — 12 
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others  to  plaintiff;  that  plaintiff  is  bound  by  the  agreement; 
and  that  his  position  is  now  that  of  a  holder  of  permanent 
stock  in  the  Sun  and  Hastings  Co.  Estoppel  by  acceptance 
of  the  dividend  cheques,  and  acquiescence  and  delay,  are  also 
urged  against  him. 

Defendants  also  counterclaimed  and  asked  for  an  order 
on  plaintiff  to  deliver  over  the  certificates  of  stock  in  the 
Empire  Co. 

The  trial  Judge  held  that  plaintiff  was  a  creditor  of  the 
Empire  Co.,  and  that  as  such  his  claim  to  be  paid  waa  not 
affected  by  the  sale  and  transfer  to  the  Sun  and  Hastings  Co. 
The  Judge  did  not  decide  whether  plaintiff  had  any  rights 
directly  against  the  latter  company,  which  he  considered  a 
difficult  question.  Nor  did  he  detennine  anything  as  between 
plaintiff  and  the  Trusts  and  Guarantee  Co.  He  made  a 
declaration  that  plaintiff  was  not  bound  by  the  provisions  of 
the  agreement  to  take  permanent  stock  in  the  Sun  and  Hast- 
ings Co.,  nor  otherwise  prejudiced  by  the  agreement  or  pre- 
cluded thereby  from  taking  any  steps  he  might  be  advised  to 
recover  the  money  alleged  to  be  due  to  him  from  the  Empire 
Co.  He  dismissal  the  counterclaim  and  ordered  the  defend- 
ants the  loan  companies  to  pay  the  costs  of  plaintiff  and  die- 
fendants  the  Trusts  and  Guarantee  Co. 

The  first  question  to  Be  determined  is  whether  plaintifTs 
status  is  that  of  creditor  or  shareholder.    Upon  this     .     . 
plaintiff  bright  to  maintain  this  action  substantially  depends. 
If  he  is  a  creditor,  his  rights  are  plain.    But,  if  he  is  a  share- 
holder, then    .     .     .     different  considerations  apply. 

The  provisions  of  the  Loan  Companies  Act,  the  by-laws 
of  the  company,  and  the  words  of  the  certificates  on  w-hich 
plaintiff  bases  his  claim,  must  be  considered. 

The  Empire  Co.  was  a  company  having  authority  to  raise 
a  fund  or  stock  by  means  of  terminating  shares  under  sec. 
10  of  the  Loan  Corporations  Act,  which  enables  such  a  com- 
pany to  issue  terminating  shares  of  one  or  more  denomin- 
ations, either  fully  paid  or  preferred  stock  or  to  be  paid 
by  periodical  or  other  subscriptions,  and  to  "repay  such 
f imds  when  no  longer  required  for  the  purposes  of  the  cor- 
poration." Article  VIL  of  the  by-laws  of  the  Empire  Co. 
deals  with  the  capital  stock.  After  declaxiug  the  amount  of 
the  authorized  capital  stock,  and  providing  for  its  division 
into  two  distinct  kinds,  viz.:  first,  terminating  or  withdraw- 
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Able  stock,  which  may  be  of  three  kinds,  i.e.,  instalment,  pre- 
paid, or  fully  paid  dividend  bearing;  and  second,  permaa- 
ent  or  non-withdrawable  stock,  which  may  be  of  two  kinds, 
i.e.,  instalment  or  subject  to  call :  it  provides  (sees.  7  and 
7  (a))  with  reference  to  prepaid  terminating  stock  (shortly 
described  as  class  E.)  :  Persons  desiring  to  take  this  class  of 
stock  do  80  by  paying  at  issue  $50  per  share.  They  are  to 
receive  out  of  the  profits  earned  and  available  for  dividend  a 
semi-annual  dividend  not  exceeding  6  per  cent,  per  annum 
on  the  said  sum  of  $50  per  share,  and  the  balance  of  pro- 
fits, if  any,  earned!  by  such  stock  "shall  until  the  matur- 
ity of  the  stock  be  carried  to  the  credit  of  the  stock  after  it 
is  charged  with  the  annual  deduction  for  expenses  in  this 
section  mentioned."  The  deduction  for  expenses  may  for  the 
first  year,  in  the  discretion  of  the  directors,  equal  but  not  ex- 
c-eed  5  per  cent,  of  the  maturity  value  of  the  shares  and  IJ 
per  cent,  of  the  maturity  value  for  each  subsequent  year  until 
maturity.  Any  terminating  shares  not  borrowed  against  shall 
be  deemed  to  mature  when  the  payments  made  to  the  loan 
fund  of  the  company  on  the  share,  together  with  the  pro- 
fits standing  to  the  credit  of  the  share,  amount  to  .  .  . 
$1(M). 

The  4  first  mentioned  certificates  set  out  in  paragraph  2 
of  the  statement  of  claim,  viz.,  No..E.  042,  Xo.  E.  066,  Xo. 
E.  070,  and  No.  E.  086,  and  the  certificate  referred  to  in 
paragraph  3  of  the  statement  of  claim,  represent  terminating 
prepaid  stock  issued  und^r  the  foregoing  by-laws,  and  none 
of  them  had  matured  at  the  date  of  the  commencement  of 
the  action. 

Section  8  of  art.  VII.  of  the  by-laws  provides  for  the 
issue  of  fully  paid  dividend  bearing  stock.  This  stock  is 
sold  at  $100  per  share,  and  a  semi-annual  dividend  is  to  be 
paid  on  it,  at  a  rate  agreed  upon  in  writing  between  the 
company  and  the  holder  when  application  is  made,  and  the 
said  $100  per  share  is  to  be  returned  to  the  holder  at  the 
^nd  of  the  period  for  which  the  stock  is  L«isued,  such  period 
not  to  be  less  than  one  year  and  not  more  than  5  years  from 
the  date  of  issue,  such  term  to  be  agreed  upon  w^hen  appli- 
cation for  the  stock  is  made.  No  further  profits  than  the 
dividend  agreed  upon  are  to  be  paid  to  the  holder  of  this 
class  of  stock.  Under  the  certificate  last  set  forth  in  para- 
graph 2  of  the  statement  of  claim,  plaintiff  is  the  holder  of 
two  shares  of  this  class,  equal  to  $200,  and,  by  the  terns  of 
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the  certificate,  dividendfe  at  the  rate  of  6  per  cent,  per  annum 
are  payable  out  of  the  profits  earned  semi-annually  until  2nd 
June,  1904,  when  dividends  cease,  and  .  .  .  $200  may 
then  be  withdrawn  upon  surrender  of  the  certificate. 

Altliough  these  two  shares  appear  to  partake  more  of  the 
character  of  an  advance  or  loan  than  the  other  shares,  yet 
it  cannot  be  said  that,  even  in  respect  of  them,  plaintiff  was 
a  creditor  in  the  ordinary  sense  of  that  term.  The  moneys 
were  not  advanced  as  a  loan  pure  and  simple,  and  it  is 
doubtful  if  the  company  had  any  power  to  obtain  loans  of 
that  description.  The  object  and  purpose  of  the  formation 
of  companies  of  the  character  of  the  Empire  Co.  seem  op- 
posed to  dealings  of  that  kind :  see  sees.  28  to  39,  inclusive^ 
of  the  Loan  Corporations  Act. 

Plaintiff  was  not  a  d^epositor  with  the  company  or  a  pur- 
chaser of  loan  debentures  issued  by  it,  in  pursuance  of  or 
in  accordance  with  its  powers. 

There  is  nothing  to  place  him  on  an  equal  footing  with 
the  ordinary  creditors  such  as  depositors  or  holders  of  de- 
bentures. Even  in  respect  of  these  two  shares,  the  highest 
right  he  would  have  at  any  time  would  be  to  withdraw  his 
money  at  the  expiration  of  the  time  stated  in  the  certificate. 
He  would  then  be  entitled'  to  a  priority  as  against  the  other 
shareholders  if  the  company  was  still  a  going  concern. 

His  position  is  not  dissimilar  to  that  of  a  holder  of  term- 
inating shares  who  has  given  notice  of  intention  to  withdraw 
under  by-laws  permitting  him  to  do  so.  * .     .     . 

[Eeference  to  Sibun  v.  Pearce,  44  Ch.  D.  354,  371 ;  Wal- 
ton v.  Edge,  10  App.  Cas.  33.] 

As  regards  the  other  shares,  a  fortiori  plaintiff  is  not 
an  ordinary  creditor.  If  he  could  ever  attain  the  position 
described"  by  Lindley,  L.J.,  in  Sibun  v.  Pearce,  at  p.  371,  it 
would  not  be  until  the  time  for  withdrawal  had  arrived,  and 
he  had  given  notice  of  intention  to  withdraw,  or  the  com- 
pany, without  having  done  so,  exercised  its  right  to  retire 
the  shares  under  sec.  13  of  the  Loan  Companies  Act.  That 
section  enacts  that  when  any  terminating  shares  have  been 
fully  paid  up  according  fo  the  by-laws,  or  have  become  d^e 
or  payable  to  the  holder  thereof,  then  and  in  such  case  the 
holder  may  withdraw  the  amount,  or  may,  with  the  consent 
of  the  corporation,  convert  the  amount  into  permanent  shares 
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or  stock  of  the  corporation;  and  if,  after  notice  to  a  share- 
holder that  terminating  shares  standing  in  his  name  have 
matured  and  become  due  or  payable  to  liim,  the  shareholder 
n^lects  for  3  months  to  draw  the  amount,  the  directors  may, 
at  their  option,  convert  them  into  permanent  shares.  Sec- 
tions 11  and  12,  as  well  as  other  parts  of  the  Act,  seem  in- 
consistent with  the  notion  that  the  holding  of  shares  such  as 
represented  by  the  certificates  held  by  plaintiff  constitutes 
the  holder  a  creditor.  In  respect  of  them  he  is  a  member  of 
the  corporation,  and  so  remains  until  he  has  ..."  been 
paid  out." 

Neither  when  the  agreement  of  sale  and  transfer  to  the 
Sun  and  Hastings  Co.  was  finally  consummated,  nor  at  the 
commencement  of  this  action,  did  plaintiff  occupy  a  position 
other  than  that  of  shareholder,  and  as  such  his  rights  must 
be  measured  in  this  action. 

Beyond  question,  the  effect  of  what  has  been  done  is  to 
work  a  most  material  and  important  change  in  plaintiff's 
position.  But  the  legislation  enables  it  to  be  done.  The 
Loan  Corporations  Act  authorizes  a  sale  and  purchase  of  the 
assets  of  the  one  company  by  the  other,  and  the  making  of 
an  agreement  to  that  end :  sees.  40  and  41,  as  amend'ed  by  3 
Edw.  VII.  ch.  16,  sec.  4  (1).  The  amendment  makes  an 
important  change  in  the  former  law.  It  j)rovides  that  in 
any  agreement  under  the  Act  for  the  purchase  and  sale  of 
assets  the  consideration  may  consist  in  whole  or  in  part  of 
fully  paid  shares  of  the  permanent  capital  stock  of  the  pur- 
chasing corporation.  Provision  is  made  for  submitting  the 
agreement  to  a  vote  of  the  shareholders  and  obtaining  the 
sanction  and  assent  of  the  Lieutenant-Governor  in  council, 
and  for  r^stration  of  the  agreement  when  finally  consum- 
mated: sec.  42,  as  amended  by  3  Edw.  VII.  ch.  16,  sec.  4  (3)  ; 
sees.  43,  44,  45,  46  (as  substituted  by  63  Vict.  ch.  27,  sec. 
8),  47,  and  48. 

In  this  instance  the  companies  have  availed  themselves 
of  the  provisions  enabling  the  purchasing  company  to  pay 
the  consideration  in  fully  paid  up  shares  of  its  permanent 
capital  stock.  The  agreement  contains  a  provision  to  that 
effect,  and  provides  for  the  distribution  of  the  permanent 
Aares  among  the  shareholders  of  the  Empire  Co.  The 
Sun  and  Hastings  Co.  has  provided  and  allotted  the  shares 
in  accordance  with  the  agreement,  and  plaintiff's  position  has 
heen  changed  from  a  holder  of  shares  subject  to  withdrawal 
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-in  the  Empire  Co.  to  that  of  a  holder  of  j)ermaiient  shares 
in  the  Sun  and  Hastings  Co.  But  this  transition  of  his 
rights  has  been  accomplished  by  the  votes  of  the  shareholders 
and  by  virtue  of  legislation  which  allows  it.  And  as  a 
shareholder  he  appears  to  he  bound  by  what  has  be^n 
done.  It  may,  perhaps,  afford  no  consolation  to  plaintiff 
to  say  that  the  evidence  seems  to  shew  that,  having  regard  to 
the  position  and  circumstances  of  the  Empire  Co.,  the  sale, 
appears  to  have  been  an  advantageous  one,  but  whether  or 
not  it  was  so  cannot  affect  the  merits.  It  was  one  authorized 
by  the  Act  both  as  to  its  nature  and  extent  and  the  con- 
sideration to  be  paid  and  received. 

Some  stress  was  laid  .  .  upon  the  12th  clause  of  the 
agreement,  which,  it  was  argued,  preserved  to  holders  of  cer- 
tificates of  stock  certified  by  the  Trusts  and  Guarantee  Co. 
some  rights  against  the  securities  in  the  hands  of  that  com- 
pany; but  it  seems  manifest  that  it  was  only  intended  for 
the  protection  of  that  company  by  placing  on  the  Empire 
Co.  the  burden  of  procuring  the  handing  over  or  release  of  the 
certificates  or  indemnifying  the  Trusts  and  Guarantee  Co. 
against  any  demands  or  actions  such  as  the  present.     .     .     . 

Appeal  allowed  and  action  dismissed  with  costs  through- 
out. 

The  judgment  as  regards  the  counterclaim  was  not  com- 
plained of. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garrow,  J.A.,  also  concurred. 


June  29th,  1906. 

C.  A. 

KEILLER  V.  JOHX  INGLIS  CO. 

Master  and  Servant — Injxiry  to  Servant — Negligence  of  Mas-- 
ter — Defective  Scaffolding — Liability  at  Common  Law — 
WorJcmen^s  Compensation  Act — Want  of  Inspection. 

Appeal  by  plaintiff  from  judgment  of  a  Divisional  Court 
(6  0.  W.  R.  334),  allowing  appeal  from  judgment  of  Axg- 
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UK,  J.,  and  directing  judgment  for  dtefendants  as  of  non- 
suit. Plaintiff  was  a  boilermaker  in  the  employ  of  defendaJits, 
and  while  engaged  at  the  boiler  house  of  the  Toronto  Railway 
Company  he  assisted  in  erecting  a  scaffold,  through  which^ 
some  SIX  weeks  later,  he  fell,  receiving  serious  injuries,  for 
which  the  jury  assessed  damages  at  $1^500. 

G.  F.  Shepley,  K.C.,  for  plaintiff. 

E.  E.  A.  DuVemet  and  B.  H.  Greer,  for  defendants. 

The  judgment  of  the  Court  (lloss,  C  J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.,  Clute,  J.),  was  delivered  by 

Osler,  J. A. : — There  was,  in  my  opinion,  no  evidence  at 
the  trial  which  would  support  a  verdict  for  plaintiff  either  at 
common  law  or  under  the  Workmen's  Compensation  Act. 

As  r^rds  the  first,  the  jury  found  that  the  negligence 
consisted  in  not  sending  competent  men  to  erect  the  scaffold. 
It  appeared'  that  the  men  usually  employed  for  that  purpose 
were  for  some  reason  not  available,  and  that  plaintiff  was  told 
by  the  foreman  of  the  shop  to  do  the  best  he  could,  and  that 
(HI  applying  to  the  president  of  the  defendant  company  he 
was  told  to  take  the  lumber  for  the  scaffold  from  a  pile  in 
the  yard,  which  contained  an  abundlant  quantity  of  good 
sonnd  material  proper  and  sufficient  for  the  purpose.  Plain- 
tiff undertook  the  job  without  demur.  It  eeems  to  have  been 
a  simple  one,  and  the  scaffold  was  made  by  the  person  whom 
plaintiff  instructed  to  do  it  properly  and  securely  in  all  re- 
spects but  one,  viz.,  that  one  of  the  planks  of  the  flooring 
vas  weak  and  defective  by  reason  of  a  large  knot  in  the 
middle  and  the  grain  of  the  wood  running  cross  to  the  edges 
of  the  plank.  This  plank,  4vith  others,  had  been  taken  by 
plaintiff  from  the  pile  ii>  the  yard,  apparently  without  the 
least  attempt  to  examine  it,  his  only  excuse  being  that  there 
vas  ice  and  snow  on  the  planks,  which  would  make  examin- 
ation diflScult,  and  anyway  he  was  no  judge  of  lumber.  There 
is,  however,  neither  evidence  nor  finding  that  either  the  fore- 
man or  the  president  knew  that  plaintiff  was  not  competent, 
to  bnild  such  a  scaffold  either  as  regards  its  construction  or 
the  selection  of  the  materials,  and  that,  I  think,  is  a  conclu- 
sive answer  to  the  contention  that  there  was  negligence  on  the 
part  of  the  employers  as  at  common  law:  Gallagher  v. 
Kper,  16  C.  B.  X.  S.  669,  688. 
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Then  as  to  the  Workmen^s  Compensatioii  Act.    The  jury 
made  no  findings,  nor  were  thej'^  a^ked  to  make  any,  which 
would  establish  a  cause  of  action  under  the  Act,  but  the  learned 
Judge,  on  motion  for  judgment,  assumed  to  make  the  supple- 
mentary findings  that  the  foreman  ordered  the  construction 
of  the  scaffold ;  that  he  was  a  person  to  whose  orders  and  direc- 
tions plaintiff  was  bound  to  conform  and  did  conform;  and 
that  it  was  because  of  the  conforming  to  such  ordere  that  Qie 
accident  took  place.    Here  again  the  case  falls  short  of  prov- 
ing negligence  on  the  part  of  the  foreman.    He  had  nothing 
to  do  with  the  direction  given  by  the  president  as  to  where 
the  material  for  the  construction  of  th^  scaffold  was  to  be 
obtained,  but  I  do  not  see  how  any  negligence  can  be  attri- 
buted to  him  because  of  the  order  he  gave  to  plaintiff,  unless 
(which  was  not  proved)    he  had  reason  to  believe  that  plain- 
tiff was  not  competent  to  perform  it,  and  that  the  order 
might  therefore  lead  him  into  danger.     The  supplementary 
findings  of  the  learned  Judge,  assuming,  but  with  all  i  respect 
not  agreeing,  that  he  was,  on  the  evidence,  at  liberty   to 
make  them,  therefore  carry  the  case  no  further.     Neither 
do  I  think  that  they  are  supported  by  the  evidence,  because 
plaintiff,  instead  of  performing  the  order  himself,  or  over- 
seeing its  performance,  intrusted  its  execution  entirely   to 
others  to  whom  the  foreman  had  not  intrusted  it,  and  he 
therefore  cannot  say  that  he  was  conforming  to  the  order  of 
the  foreman  and  that  his  injur)^  resulted  from  his  having  so 
conformed.    The  foreman  may  well  have  been  content  to  in- 
trust the  duty  to  plaintiff  himself,  an  intelligent  workman 
accustomed  to  the  appearance  of  and  to  working  upon  scaf- 
folds, and  for  whose  own  use  the  scaffold  in  question  was  de- 
signed and  constructed,  but  it  wouM  be  extending  the  liability 
of  defendants  beyond  reason  to'^liold  them  responsible   for 
the  carelessness  or  ignorance  of  otfcers  upon  whom  plaintiff 
chose  to  devolve  the  performance  of  the  duty  which  he  had 
himself  undertaken,  and  which,  so  far  as  anything  to  the 
contrary  is  shewn,   he  might  have  competently  performed 
had  he  himself  done  or  supervised  it. 

It  was  much  pressed  .  .  that  there  was  negligence 
by  reason  of  the  absence  of  inspection  .  .  .  This  conten- 
tion is  a  mere  tabula  in  naufragio,  and  more  defective  than 
the  others.  No  case  of  that  kind'  was  made  in  the  pleadings 
or  on  the  evidence,  and  a  new  trial  ought  not  to  be  granted, 
on  mere  suggestion,  for  the  purpose  of  setting  it  up. 
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1  am  unable  to  see  any  error  in  the  judgment  complained 
of,  and,  for  the  above  reasons^  would  dismiss  the  appeal. 


June  29th,  1906. 

C.A. 

EEX  V.  DAUN. 

Cfiminal  Law — SeduHioru  of    Girl   and   Illicit    Comuttion 
under  Promise  of  Marriage — Election  of  Prisoner  as  to 
Trial— Amendment  of  Information  as  to  Date  of  Offence —  • 
Prisoner  Compelled   to  Re-elect — Corroboration — Material 
Particulars — Implication  of  Prisoner. 

Crown  case  reserved  by  the  Judge  of  the  District  Court 
of  Thunder  Bay  upon  the  indictment  and  conviction  of  the 
prisoner  for  having  imder  promise  of  marriage  seduced  and 
had  iUicit  connection  with  one  Annie  Melina  Bates,  a  woman 
under  21,  of  previously  chaste  character,  contrary  to  sec.  182 
of  the  Criminal  Code.  The  two  questions  reserved  were: 
(1)  whether  upon  the  evidence  there  was  'sufficient  corrobor- 
ation of  the  complainant's  testimony  to  satisfy  sec.  684,  sub- 
sec,  (c),  of  the  Criminal  Code;  and  (2)  whether  the  Judge 
had  power  to  allow  the  district  attorney  to  prefer  an  indict- 
ment  for  an  offence  committed  on  2oth  March,  1905,  and  to 
have  the  prisoner  elect  to  be  tried  on  that  charge,  he  having 
previously  elected  to  be  tried  on  the  charge  that  the  offence 
had  been  committed  in  October,  1905. 

The  appeal  was  heard  by  'Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

T.  D.  Delamere,  K.C.,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Maclaren,  J.A.  : —  .  .  .  When  defendant  was  first 
brought  before  the  Judge,  the  date  of  the  offence  was,  owing 
to  a  misconception  of  the  complainant^s  evidence,  laid  in  the 
indichnent  as  being  in  the  month  of  October,  1905.  On  this 
charge  he  elected  to  be  tried  before  the  Judge  without  a; 
jury.  When  the  day  fixed  for  the  trial  arrived,  the  district 
attorney  had  learned  that  the  date  of  the  offence  should  have 
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been  laid  as  25th  March,  1905,  and  obtained  leave  to  so 
amend  the  charge.  Counsel  for  the  accused  contended  that 
the  amendment  could  not  be  made.  The  Judge  held  that  it 
could  be  made  under  sec.  773  of  the  Code,  but  promised 
to  reserve  a  case  on  that  point.  Subject  to  his  objection,  the 
accused  elected  to  be  tried  by  the  Judge  without  a  jury. 
After  hearing  the  evidence,  the  Judge  found  the  accused 
guilty  on  the  amended  charge;  but  reserved  ...  a  fur- 
ther question  as  to  whether  there  was  the  corroborative  evid- 
ence required  by  sec.  684  of  the  Criminal  Codte.     .     .     . 

As  to  the  second  of  the  questions  (the  amendment  and 
new  election),  it  was  conceded  .  .  .  that,  in  view  of 
the  decision  of  this  Court  in  Rex  v.  Lacelle,  11  0.  L.  R.  74, 
6  0.  W.  R.  911,  the  prisoner  could  not  ask  for  a  negative 
answer  to  this  question. 

The  first  question,  however,  presents  considerable  diffi- 
culty. We  have  to  interpret  and  apply  sec.  684  of  the  Crim- 
inal Code,  which  read's  as  follows :  "No  person  accused  of 
an  offence  under  any  one  of  the  hereinafter  mentioned  sec- 
tions shall  be  convicted  upon  the  evidence  of  one  witness, 
unless  such  witness  is  corroborated  in  some  material  par- 
ticular by  evidence  implicating  the  accused:  .  .  .  (c) 
Offences  under  part  XIII.,  sections  181  to  190  inclusive."' 

Section  182,  under  which  the  accused  was  charged,  reads 
as  follows :  "  Every  one,  aBbve  the  age  of  21  years,  is  guilty 
of  an  indictable  offence  and  liable  to  two  years'  imprison- 
ment, who,  under  prorafse  of  marriage,  seduces  and  has  il- 
licit connection  with  any  unmarried  female  of  previously 
chaste  character  and  under  21  years  of  age." 

It  is  to  be  observed  that  undier  the  first  question  reserved 
for  us  the  sole  point  we  have  to  consider  is  the  question  of 
law,  whether,  under  the  summary  of  the  evidence  as  given 
to  us  by  the  District  Judge,  the  complainant  is  corroborated 
in  some  material  particular  implicating  the  accused.  No 
question  is  reserved  for  us  regarding  the  testimony  of  the 
complainant  or  its  sufficiency,  save  as  to  whether  there  is  such 
corroboration  of  it  as  is  required  by  sec.  684.     .     .     . 

According  to  the  testimony  of  the  complainant,  the  se- 
duction and  first  illicit  connection  took  place  about  25th 
March,  1905,  and  a  second  connection,  from  which  pregnancy 
resulted,  took  place  about  25th  October,  1905. 
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The  summary  of  the  evidence  given  in  corroboration  of 
the  complainant  is  set  out  as  follows  in  the  stated  case :  "  In 
January,  1906,  she  was  ill  with  typhoid  fever,  and  the  doctor 
bemg  called  in  discovered  that  she  was  pregnant  and  had 
been  so  for  between  4  and  9  months.  She  then  told  the  doctor 
and  her  mother  that  the  prisoner  was  the  father  of  her  child. 
This  was  about  the  last  Friday  in  January,  1906.  That  night 
the  mother  accused  the  prisoner.  He  did  not  dfeny  it,  but 
said  there  were  others.  On  the  next  following  Sunday  the 
prisoner  said  to  the  father  and  mother  of  the  girl,  who  was 
also  present,  that  he  always  intended  to  marry  her,  and  a 
date  was  then  fixed  for  the  wedding.  He  knew  the  condition 
she  was  in.  Her  brother  was  then  ill  with  typhoid  fever  in 
the  same  house,  and  the  prisoner  took  the  girl  up  to  the 
brother's  room  and  talked  of  the  intended  marriage.  The 
prisoner  and  the  brother  had  worked  together  in  the  round 
house  at  Fort  William  prior  to  15th  January,  1905,  and  this 
brother,  William  Bates,  testified  that  whilst  so  working  there 
the  prisoner  told  him  that  he  was  fond  enough  or  thought 
enough  of  Annie  to  make  her  his  wife;  and  that  upon  a  sub- 
sequent occasion,  the  date  not  being  fixed,  the  prisoner  asked 
WiDiam  Bates  how  he  would  like  him  for  a  brother-in-law. 
The  prisoner  and  the  girl,  Annie  M.  Bates,  had  their  photo- 
graph taken  together  on  the  5th  day  of  February,  1905,  and 
this  is  produced  and  put  in  as  corroborative  evidence  that  he 
had  promised  to  marry  her.*' 

I  am  of  opinion  that  the  foregoing  evidence  is  quite  suflB- 
cient  to  satisfy  the  requirements  of  sec.  684.  Full  corrobor- 
ation is  not  required".  The  complainant  only  needs  to  be 
"corroborated  in  some  material  particular  by  evidence  im- 
plicating the  accused.^*  There  can  be  no  doubt  abqiit  the 
above  evidence  implicating  the  accused.  It  points  directly  to 
him  and  to  him  alone.  And  I  am  equally  of  opinion  that  it 
corroborates  the  complainant  not  only  in  a  material  particu- 
lar, but  in  material  particulars.  It  has  been  laid  down  that 
rtere  there  are  several  issues,  ancf  the  statute  requires  "  cor- 
roboration by  some  material  evidence,"  it  does  not  mean  cor- 
roboration on  each  issue:  Parker  v.  Parker,  32  C.  P.  113. 
What  is  required  is  corroboration  in  some  material  respect 
that  will  fortify  and  strengthen  the  credibility  of  the  main 
^tness  and  justify  the  evidence  being  accepted  and  acted 
opon  if  it  is  believed  and  is  sufficient.     The  corroboration 
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required  is  not  unlike  that  required  in  the  case  of  accom- 
plices.    .     .     . 

[Reference  to  Regina  v.  Boyes,  1  B.  &  g.  at  p.  320;  Re- 
gina  V.  Piercy,  19  L.  T.  238 ;  Cole  v.  Manning,  2  Q.  B.  D. 
611;  Bessela  v.  Stem,  2  C.  P.  D.  26?.] 

I  am  consequently  of  the  opinion  that  the  first  question 
should  also  be  answered  in  the  affirmative. 

Moss,  C.J.O.,  Garrovv  and  Meredith,  JJ.A.,  concur- 
red. 

OsLER,  J.A.,  dissented,  giving  reasons  in  writing.  He 
held  that  there  was  no  corroboration  of  the  girl's  storj^  as 
to  the  connection  in  March,  and  that  there  was  no  seduction 
in  fact,  within  the  meaning  of  the  statute. 


June  29th,  190r>. 
C.  A. 

FINLAY  V.  RITCHIE. 

Contract — Construction — Sale  of  Sh-ares  in  Company — Terms 
of  Payment  —  Instalments  —  Agreement  under  Seal — Ab- 
sence of  Covenant  or  Promise  to  Pay  far  Shares — Refusal 
of  Court  to  Imply  Obligation  to  Pay — Provision  for  For- 
feiture of  Down  Payment  on  Default  in  Subsequent  Pay- 
ments— Mere  Option  of  Purchase, 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court 
(22nd  January,  1906),  dismissing  plaintiff^s  appeal  from 
judgment  of  Meredith,  J.,  at  the  trial,  dismissing  the  ac- 
tion and  counterclaim  without  costs.  The  action  was  brought 
by  Edward  Finlay,  a  paper  manufacturer  residing  at  George- 
town, against  Fred.  A.  Ritchie,  a  merchant  residing  at  To- 
ronto, to  recover  $845.55  alleged  to  be  due  by  virtue  of  an 
agreement  under  seal  for  the  sale  by  plaintiff  to  defendant  of 
302  shares  in  the  Kinleith  Paper  Co.  The  agreement  was  in 
writing,  and  $500  was  paid  under  it  by  defendant.  It  did 
not  contain  any  covenant  or  promise  on  the  part  of  defen- 
dant to  pay  for  the  shares.  The  trial  Judge  and  the  Divi- 
sional Court  construed  the  document  as  giving  the  defendant 
the  right  to  acquire  the  shares  upon  making  certain  payments, 
but  not  as  obliging  him  to  make  the  payments. 

W.  Nesbitt,  K.C.,  and  G.  H.  Kilmer,  for  plaintiff. 


G.  H.  Watson,  K.C.,  for  defendant. 
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The  judgment  of  the  Court  (Moss,  C.  J.O.,  Osler,  Gar- 
row,  Maclaren,  J  J.  a.,  Britton,  J.),  was  delivered  by 

Britton,  J.: — The  agreement  between  tlie  parties  made, 
on  11th  August,  1903,  recites  that  plaintiflE  was  the  owner  of 
302  fully  paid  up  shares  of  the  common  stock  of  the  Kinleith 
PaptT  Company,  Limited,  each  of  said  shares  of  the  par 
value  of  $100,  and  that  plaintiflE  had  agreed  to  sell  these  shares 
to  defendant  for  the  consideration  therein  named,  and!  sub- 
ject to  the  terms  therein  expressed'.  "  Terms ''  in  contracts 
"  are  conditions,  propositions  stated  or  promises  made,  which, 
when  assented  to  or  accepted  by  another,  settle  the  contract 
and  bind  the  parties :''  see  Imperial  Dictionary. 

The  whole  document  must  be  looked  at,  to  see  what  its 
terms  are,  and  these  are  as  follows : — 

1.  That  plaintiflE  should  deposit  the  certificates  for  these 
302  shares,  indorsed  in  blank,  in  the  Bank  of  Nova  Scotia, 
Toronto  branch,  to  be  delivered  to  defendant  upon  pa3rment 
by  defendant  (and  only  upon  such  payment)  of  the  full  sum 
of  $18,120  ($60  a  share  for  the  302  shares)  and  interest  at  6 
per  cent.,  such  payment  to  be  made  (if  made)  as  set  out  in 
the  agreement. 

2.  That  defendant  should,  upon  that  deposit  of  certi- 
ficates being  made,  pay  to  plaintiflE  $500 ;  and  defendant  ex- 
pressly agreed'  to  make  the  payment. 

3.  That  defendant  should  have  the  right  to  pey  the  fur- 
ther sum  of  $500  on  11th  November,  1903,  $83.33  on  the 
loth  day  of  each  month  of  the  12  months  next  ensuing, 
first  payment  on  15th  September,  1903 ;  $125  for  each  of  the 
next  ensuing  24  months ;  and  the  remainder  with  interest  on 
11th  August,  1906. 

4.  That  defendant  had  the  privilege,  at  any  time  within  the 
3  .vears,  of  paying  in  full. 

5.  That  defendant  might  pay  into  the  Bank  of  Nova 
Scotia,  Toronto,  instead^  of  to  plaintiflE  personally,  and  that 
8^ch  payment  (to  the  extent  of  such  pa}Tnent)  should  be  a 
^11  discharge  to  defendant,  and  upon  payment  in  full  the 
Bank  of  Nova  Scotia  should  deliver  to  defendant  the  certifi- 
^tes  of  shares,  even  if  plaintiflE  should  be  dead  or  absent  from 
Toronto. 

G.  That  plaintiff  should  covenant  and'  agree  that  for  5 
.Tears  he  would  not  erect  in  Canada  a  mill,  etc.,  and  that  he 
JTOuJd  not  during  that  time  accept  certain  employment,  etc. 
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7.  That  if  defendant  should  not  pay  on  the  day,  or  within 
5  days  from  the  dates  mentioned  for  payment,  all  suras  there- 
tofore paid  by  defendant  should  be  absolutely  forfeited  to 
plaintiff,  and  all  interest  of  plaintiff  under  the  agreement 
should  thereupon  cease. 

This  seems  to  me  a  perfectly  clear  and  intelligible  agree- 
ment, although  possibly  it  may  not  be  such  an  agreement,  as 
plaintiff  intended  to  make.  ...  It  means  that  defendant 
had  tlie  right  to  pay  for  plaintiff's  shares  and'  get  them,  but 
not  to  get  them  unless  he  paid  in  full  for  them.  If  the  stock 
was  good  and  continued  to  be  good,  plaintiff  was  not  hurt. 
It  continued  to  stand  in  plaintiff's  name  upon  the  lx>oks  of 
the  company;  he  could  vote  upon  it,  defendant  could  not. 
The  stock  could  not  be  transferred'  except  upon  production 
and  surrender  of  the  certificates,  and  defendant  could  not  get 
these  certificates  to  produce  and  surrender  until  he  paid  in 
full.  ...  At  the  expiration  of  5  days  after  default  in 
making  payments  which  defendant  had  the  right  to  make, 
he  forfeited  to  plaintiff  all  the  mone^^  he  had  paid;  and  then 
all  right  to  purchase  the  stock,  all  interest  of  defendant  under 
the  agreement,  ceased.  How  could  that  be  so,  if  plaintiff 
still  had  the  right  to  collect  from  defendant  in  full  for  the 
stock  at  the  price  named  ? 

The  tenns  of  this  agreement  completely  negative  the  ex- 
istence of  any  implied  covenant  on  the  part  of  defendant  to 
pay  in  any  event  the  full  $60  and  interest  for  each  share  of 
the  stock ;  and  these  terms  prevent  there  being  read  into  the 
agreement  what  has  been  called  in  an  agreement  for  sale  an 
express  covenant  on  the  part  of  the  purchaser  to  pay.  De- 
fendant is  not  a  purchaser  in  fact.  This  interpre- 
tation is  consistent  with  tlie  whole  agreement,  and 
explains  why  the  language  is  that  plaintiff  gives  to 
defendant  the  right  to  pay.  ...  If  plaintiff's  conten- 
tion is  correct,  one  would  naturally  look  for  a  clause  allowing 
defendant  upon  payment  of  a  large  part  of  the  purchase 
price  to  get  a  part  of  the  certificates,  so  that  he  could  use  or 
sell  the  shares  withdtawTi. 

The  agreement  must  be  looked  at  as  a  whole :  see  Montreal 
Street  R.  W.  Co.  v.  City  of  Montreal,  [1906]  A.  C.  100. 

it  may  be  that  plaintiff  did  not  get  enough  in  getting  $500 
as  a  consideration  for  his  covenant  not  to  go  into  business. 
Evidence  of  that  and  of  other  things  not  within  the  4  comers 
of  the  agreement  itself,  was  excludeil.    Putting  myself,  as  far 
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as  I  am  able^  in  the  position  of  the  parties  to  this  agreement^ 
I  cannot  say  that  there  is  anything  unnatural  or  irrational 
about  it  I  can  quite  understand  that  plaintiflE  might  be 
willing  80  to  covenant  upon  getting  $500,  and  to  further  agree 
to  give  to  defendant  the  option  to  buy  all  his  shares  on  the 
terms  named.  Plaintiff  might  reasonably  expect  that  the 
$500  due  1st  September  would  be  paid  in  addition  to  the 
monthly  instalments,  so  that,  if  defendant  paid  no  more, 
plaintiff  might  reasonably  suppose  he  would  profit  by  the 
transaction. 

This  further  view  of  the  case  presentb  itself.  Even  if 
there  was  the  express  covenant  on  the  part  of  defendant  to 
purchase,  the  forfeiture  of  all  money  paid,  and  the  abandon- 
meat  of  any  right  to  the  shares  in  case  of  default,  must  be 
assumed,  as  against  plaintiff,  as  the  damages,  or  in  lieu  of 
damages,  for  such  default. 

If  there  is  any  covenant  to  be  implied  against  defendant, 
H  is  that  he  would  either  pay  in  full,  or  in  the  event  of  pay- 
^  in  part  he  would  make  no  claim  either  to  the  shares  or 
to  any  money  paid  by  him.  If  the  covenant  were  in  the 
alternative,  it  would'  be  satisfied  by  defendant  losing  his 
money— plaintiff  holding  all  his  shares.  The  declaring  the 
Dioney  forfeited  and  making  no  claim  to  the  shares  is  noth- 
^  more  than  a  settlement  between  the  parties  if  defendant 
defaults  or  elects  to  abandon  the  shares  and  to  lose  any  money 
J»id  on  account  of  them. 

-Appeal  dismissed  with  costs. 


June  29th,  1906. 
C.A. 

CITY  OF  TOEOXTO  v.  TORONTO  R.  W.  CO. 

"^  ^dilways  —  Agreement  with  Municipality  —  Estahlish- 

^^nt  Qj  jv'ett;  Lines — Territory  Annexed  to  Municipality 

^^^equent  to  Agreement — Places  for  Stopping  Cars — City 

^^neer^-Jiidicial  Powers  —  Notice — Determination — Re- 

^^fnmdation — Approval  of  Council  —  Hesoluiioyi  instead 

Appeal  by  defendants  from  judgment  of  Street,  J.,  6 
0- ^11.871,  11  0.  L.  R.  103. 

^^.  Laidlaw,  K.C.,  and  W.  Nesbitt,  K.C.,  for  appellants. 

J-  S.  Pullerton,  K.C.,  and  W.  Johnston,  for  plaintiffs. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  JJ.A.),  was  delivered  by 

OsLER,  J.A. : — The  case  involves  the  construction  in  two 
particulars  of  the  agreement  of  1st  September,  1895,  between 
plaintiffs  and  George  W.  Kiely  et  al.,  set  forth  as  a  schedule 
to  55  Vict  ch.  99  (0.),  under  which  defendants  are  operating 
their  railway. 

The  first  question  is,  whether,  under  sec.  14  of  the  award, 
conditions,  tender,  and  by-law  referred  to  and  incorporated 
in  the  agreement,  defendants  can  be  required  by  plaintiffs  to 
establish  and  lay  down  new  lines  and  extend  their  tracks  and 
car  service  on  and  into  territory  which  was  not  within  the 
limits  of  the  city  at  the  date  of  the  agreement,  but  which 
has  since  been  annexed  to  and  is  now  part  of  the  city  and 
within  its  enlarged  and  extended  limits. 

The  question  was  recently  before  this  Court  on  appeal 
from  the  judgment  of  Anglin,  J.  (9  0.  L.  R.  333,  4 
0.  W.  R.  330,  446),  on  a  special  case  submitted  in 
another  action  between  the  parties,  but  was  not  argued 
because  it  was  considered  that  it  had  already  been  practically 
disposed  of  adversely  to  defendant  by  our  decision  in  a  still 
earlier  action  between  them,  reported  5  0.  W.  R.  130,  which 
was  afterwards  affirmed  by  the  Judicial  Committee  of  the 
Privy  Council.  The  judgment  upon  the  special  case  on  that 
point  was,  therefore,  affirmed  by  us  (10  0.  L.  R.  657, 
6  0.  W.  R.  677),  and  Street,  J.,  in  holding  in 
the  present  action  that  defendants  were  boimd  by  the 
agreement  to  extend  and  lay  down  their  tracks  and  to  operate 
their  railway  within  the  addted  or  extended  territory,  when 
required  by  plaintiffs  so  to  do,  merely  followed  that  decision. 
But,  inasmuch  as  the  judgment  of  this  Court  on  the  special 
case  has  in  this  respect  now  been  reversed  by  the  Supreme 
Court  of  Canada  (26  C.  L.  T.  Occ.  N".  454),  dis- 
tinguishing it  from  the  earlier  decisions,  it  follows 
that  the  appeal  from  so  much  of  the  judgment  of 
Street,  J.,  as  declares  the  obligation  of  defend^ts  to  be  what 
we  held  it  to  be,  must  be  allowed,  and  that  for  the  2nd,  3rd, 
and  4th  clauses  of  the  judgment  as  drawn  up  must  be  sub- 
stituted a  declaration  that  defencHants  were  not  bound  to  com- 
ply with  by-law  No.  4520,  passed  by  defendants  on  10th 
April,  1905,  and  were  not  bound  to  lay  down  railway  tracks 
on  Avenue  road,  as  required  by  that  by-law,  and  have  not 
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committed  a  breach  of  sec.  14  of  the  award,  conditions,  ten- 
der, and  by-law  mentioned  in  the  2nd  paragraph  of  the  state- 
ment of  daim,  in  that  respect. 

The  other  question  is,  whether,  under  the  terms  of  the 
agreement,  the  power  to  make  regulations  to  be  complied  with 
by  defendants  in  respect  of  the  places  at  which  cars  are  to  be 
stopped  for  the  purpose  of  taking  on  or  letting  oflE  passengers, 
^rests  m\h  defendants  or  with  the  city  engineer  and  the  coun- 
cil of  plaintiffs,  and,  if  with  the  latter,  whether  the  regulation 
now  sought  to  be  enforced  was  made  in  accordance  with  the 
agreement 

The  relative  clauses  of  the  award,  conditions,  tender,  and 
by-law  on  this  point  are  as  follows : — 

26.  The  speed  and  service  necessary  on  each  main  line, 
part  of  same,  or  branch,  is  to  be  detennined  by  the  city 
engineer  and  approved  by  the  city  council. 

37.  Each  car  is  to  be  in  charge  of  a  uniformed  conductor, 
who  shall  clearly  announce  the  names  of  cross-streets  as  the 
cars  reach  them.     .     .     . 

39.  Cars  shall  only  be  stopped  clear  of  cross-streets  and 
midway  between  streets  where  distance  exceeds  600  feet.  .  . 

For  many  years  defendants  stopped  their  cars  at  all  the 
places  mentioned  in  sec.  39,  but,  being  of  opinion  that  fewer 
stops  were  necessary  or  desirable  for  the  effective  working  of 
the  railway,  recently  ceased  to  stop  at  many  of  them.  Com- 
plaints having  been  made  of  the  inconvenience  caused  by  this 
course,  the  city  engineer  examined  into  the  matter  and  re- 
ported to  the  councils  committee  on  works  in  favour  of  the 
restoration  of  nearly  all  the  former  stopping  places,  as  fol- 
lows: ''I  beg  to  recommend  that  the  Toronto  Railway  Com- 
pany be  requested'  to  stop  their  cars  at  the  following  points. 
•  •  ."  The  several  points  or  places  are  then  specified  in 
•ietail.  The  committee  sent  on  the  report  in  the  usual  way 
to  the  board  of  control ;  the  board  .  .  .  passed  it  on  to 
the  comicil  for  consideration ;  and  the  latter  by  resolution  of 
25th  April  adopted  it  without  amendment. 

Defendants  were  notified  to  comply  with  the  resolution 
^3  to  stop  their  cars  as  provided  thereby.  This  they  refused 
t^do,  on  various  grounds,  contending:  (1)  that  if  the  mat- 
^  were  within  the  jurisdiction  of  the  engineer  at  all,  he  was 
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acting  in  a  judicial  capacity,  and  could  not  determine  it  with- 
out first  giving  notice  to  them,  and'  hearing  their  objections; 
(2)  as  expressed  by  Street,  J.,  that  the  regulation  of  the 
places  at  which  cars  are  to  be  stopped  is  not  a  matter  coming 
within  sec.  26,  but  is  left  to  be  determined  by  defendants 
themselves,  subject  only  to  the  restrictions  of  sec.  39;  m 
othei-  words,  that  so  long  as  they  stop  at  cross-streets  and 
midway  streets  between  streets  only  when  the  distance  ex- 
ceeds 600  feet,  tihey  may  stop  at  such  points  only  as  they 
deem  advisable;  (3)  that  the  city  engineer  has  not  "deter- 
mined" but  only  "recommended'"  that  defendants  should 
be  required  to  stop  their  cars  at  the  points  in  dispute;  (4) 
that  ttie  council  have  not  adopted  the  engineer's  report  by 
by-law  but  by  resolution  only,  and  that  they  could  act  in  this 
matter  only  by  by-law. 

Some  of  the  most  serious  of  these  objections  have  arisen 
from  the  singularly  careless  and  slipshod  way  in  which  the 
council  have  transacted  business  of  a  very  important  nature; 
but,  upon  consideration,  I  am  of  opinion  that  we  are  not  com- 
pelled' to  yield  to  any  of  them,  and  that  my  brother  Street's 
judgment  should  be  affirmed. 

Having  regard  to  the  tenor  of  the  whole  contract,  it  ap- 
pears to  me  that  the  engineer  does  not  occupy  any  judicial 
or  quasi-judicial  position  between  the  city  and  the  company 
in  reference  to  the  matters  provided  for  by  clause  26.  The 
subject  is  one  which,  by  the  very  terms  of  the  clause,  the 
former  have  retained  under  their  own  control,  the  engineer 
being  the  person  agreed  upon  who  is  to  advise  them  what,  in 
his  opinion,  is  necessary  to  be  done  by  defendants,  though  his 
determination  goes  for  nothing  until  and  unless  plaintiffs 
approve  of  it.  Had  the  question  arisen  at  the  inception  of 
the  company^s  operations,  I  think  it  would  hardly  have  oc- 
curred" tx)  any  one  to  suggest  that  the  engineer  was  bound 
to  consult  with  them  before  determining  what  service  should 
be  supplied.  There  is  nothing  to  indicate  that  anything  of 
that  kind  was  in  contemplation,  and  it  can  make  no  dif- 
ference in  the  rights  of  the  parties  and  the  construction  of 
the  contract  that  what  the  engineer  h?is  now  required  to  be 
done  is  something  different  from  what  d<efendants  had 
adopted.  The  reference  of  a  dispute  is  not  what  is  contem- 
plated. The  agreement  says  nothing  about  hearing  and  de- 
termining. On  the  contrary,  the  engineer  is  a  person  selected 
by  the  parties  as  one  upon  whose  skill  and  judgment  they 
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could  rely,  and  who  from  his  general  qualifications  would  be 
capable  of  determining  what  should  be  done  by  defendants  in 
this  as  well  as  in  other  matters  to  the  performance  of  which 
defendants  have  obliged  themselves,  upon  the  adoption  by  the 
council  of  his  recommendation,  or  requisition,  or  determina-' 
tion.  There  is  no  substantial  distinction  between  his  *'  re- 
commendation"  in  clauses  11  and  12,  his  "requisition"  in 
clause  24,  and  his  "  determination "  in  clauses  26,  27,  28. 
None  of  these  is  effective  without  tlie  approval  of  the  council, 
and  equally,  I  think,  none  of  them  legally  compels,  though 
they  may  morally  or  reasonably  invite^  discu.<sion  or  con- 
sideration between  the  engineer  and  defendants  before  he 
refers  them  to  the  council.     .     .     . 

[Beference  to  Wad^worth  v.  Smith,  L.  R.  6  Q.  B.  332, 
337.] 

2.  Subject  to  the  limitation  of  clause  39,  the  regulatiou 
of  the  places  at  which  cars  are  to  be  stopped  seems  to  me  to 
be  a  matter  within  the  "  speed  and  service  ''  clause.  Subject 
to  such  limitation,  therefore,  plaintiffs  had  the  power,  in  the 
manner  prescribed  by  the  latter  clause,  to  fix  such  places.  I 
refer  to  what  was  said  on  this  point  jn  the  former  case  be- 
tween the  parties,  reported  10  0.  U  R.  657,  662-4  (C.A.) 

3.  I  think  that  the  report  of  the  engineer  to  the  council 
"  recommending  ^'  that  defendants  be  ^'  requested/*  and  set- 
ting forth  a  list  of  the  points  and'  places  at  which  "  they  shall 
be  required  "  to  stop  their  cars,  though  somewhat  informally 
expressed,  is  a  sufficient  "  determination  "  by  him  of  what 
defendants  were  to  do  in  this  respect.  It  was  more  than  a 
mere  mental  determination.  It  was  his  official  action,  and 
Ihe  only  official  action  he  could  take  to  express  his  deter- 
mination of  what  defendants  should'  do.  .  .  .  lie  could 
not  recommend  without  having  first  determined,  and  his 
recommendation  \and  the  language  of  the  report  shew  that 
this  is  what  he  has  done.  Nothing  further  was  necessary 
except  for  the  council  to  approve  of  the  report,  and  when  they 
had  done  so,  and*  the  report  and  approval  were  communicated 
to  defendants,  as  they  were,  it  became  defendants'  duty,  under 
their  covenant  in  the  agreement,  to  comply  with  what  was 
required. 

4.  Then,  have  plaintiffs  approved  of  their  engineer's  de- 
termination ?  They  have  done  so  by  resolution,  and,  though 
1  cannot  say  that  I  am  entirely  free  from  doubt,  1  incline  to 
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the  opinion  that  this  was  sufficient,  and  that  a  by-law  was 
not  necessary,  and  that  the  case  is  uot  governed  by  sees.  325 
and  326  of  the  Municipal  Act.  Defendants  were  not  exercis- 
ing powers  under  that  Act.  The  matter  was  one  dependent 
upon  the  contract  of  the  parties,  and  where  a  by-law  is  re- 
quired as  undter  clause  14,  it  is  so  expressed.  The  action  of 
the  council  upon  the  engineer's  report  in  other  matters  in- 
trusted to  his  determination  is  elsewhere  variously  expressed 
as  "  approval/'  "  confirmation,^'  or  "  indorsation."  The 
thing  which  becomes  operative  is  the  engineer's  determina- 
tion, and  the  approval  of  tlie  council  may,  I  think,  be  mani- 
fested by  a  resolution  adopting  it.  The  decision  of  this 
Court  in  Port  Arthur  High  School  Board  v.  Town  of  Fort 
William,  25  A.  B.  522,  warrants  us  in  so  holding.  And  see 
Lewis  v.  Alexander,  24  S.  C.  E.  551,  558.  The  case  is  not 
within  the  decision  of  the  Supreme  Court  of  Canada  in 
Liverpool  and  Milton  E.  W.  Co.  v.  Town  of  Liverpool,  33  S. 
C.  B.  180.     .     .     . 

5.  Lastly,  I  am  of  opinion  that  plaintiffs  are  entitled  to 
an  order  restraining  defendants  from  running  the  cars  upon 
their  railway  except  in  accordance  with  the  determination  of 
the  engineer  as  to  the  stopping  places.  They  have  covenante^l 
to  do  80,  and  there  is,  in  the  circumstances  of  the  case,  no 
greater  difficulty  in  enjoining  them  from  committing  a 
breach  of  their  covenant  than  there  was  in  City  of  Hamilton 
v.  Hamilton  Street  E.  W.  Co.,  10  0.  L.  E.  594,  6  0.  W.  R. 
207,  recently  before  us.  I  refer  to  the  cases  there  cit^  at 
p.  599  and  to  .  .  .  Wolverhampton  v.  Emmons,  [1901] 
1  Q.  B.  515,  522-3. 

Appeal  dismissed  with  cos4|. 
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CliAIlKE  V.  LONDOX  STBEET  R.  W.  CO. 

DafMigts^Quaniuin — Personal  Injuries  of  Married  Woman 
—Negligence  of  Street  Railway  Company — Expenses  In- 
curved  by  Husband — Excessive  Verdict — New  Trial. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
at  the  trial,  upon  the  findings  of  a  jury,  in  favour  of  plain- 
tiff Frances  Clarke  for  $1,000  damages  and  of  plaintiff  John 
Clarke,  her  husband,  for  $1,200  damages,  in  an  action  for 
injuries  sustained  by  the  wife  owing  to  the  negligence  of  de- 
fendants, as  allied,  and  for  expenses  and  loss  incurred  by. 
the  husband  in  consequence. 

The  appeal  was  confined  to  the  ground  that  the  damages 
^ere  excessive. 

•1.  F.  Hellmuth,  K.C.,  and  C.  H.  Ivey,  London,  for  defen- 
dants. 

J-  F.  Faulds,  London,  for  plaintiffs. 

He  judgment  of  the  Court  (^loss,  C.J.O.,  Osler,  Gar- 
ROW,  Maclaren,  Meredith,  JJ.A.),  was  delivered  by 

Osler,  J.A.  : — .  .  .  The  action  was  originally  brought 
by  plaintiff  Frances  Clarke  alone  to  recover  dteimages  for  in- 
juries sustained  by  reason  of  the  alleged  negligence  of  de- 
fendants. 

The  case  made  by  her  at  the  trial  was,  that  she  was  getting 
on  defendants^  car  as  a  passenger,  and  while  in  the  act  of 
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passing  from  the  lower  to  the  upper  step,  the  car  was  sud- 
denly started  and  she  was  swung  off  and  thrown  to  the  ground. 
The  result  was  that  her  right  arm  was  badly  broken  in  3 
places^  her  shoulder  severely  and  her  knee  slightly  hurt.  She 
Buffered  great  pain,  was  in  the  doctor's  hands  for  several 
months,  and  the  arm  and  hand  are  not  likely  ever  to  be  again 
as  useful  as  they  were  before  the  accident. 

After  counsel  had  addressed  the  jury  at  the  close  of  the 
case,  the  Court  suggested'  that  it  might  be  well  that  plain- 
tiff's husband  should  be  joined  as  co-plaintiff  to  avoid  any 
difficulty  as  to  the  wife's  right  to  recover  damages  for  the 
eixpenses  incurred  in  respect  of  the  employment  of  a  nurse 
during  her  illness  and  for  the  doctor's  charges,  etc.,  and  by 
consent,  and  to  avoid  further  litigation  about  these  and!  any 
other  possible  claims  the  husband  might  have,  it  was  agreed 
that  he  should  be,  and  he  accordingly  was,  added  as  a  co- 
plaintiff. 

The  appeal  from  the  judgment  in  favour  of  the  wife  is  an- 
awered,  in  my  opinion,  by  the  recital  of  the  injuries  she  ap- 
pears to  have  suffered.  It  may  be  said,  perhaps,  considering 
her  age,  that  the  amount  of  the  verdict  is  liberal,  yet  no  one 
can  say  that  it  is  extravagant  or  more  than  a  jury  acting 
reasonably  might,  under- all  the  circumstances,  properly  allow. 

The  husband's  case  stands  in  a  different  position.  He 
sustained  no  personal  injury,  but  has  had  a  verdict  $200 
larger  than  that  given  to  the  wife.  Apparently  he  had  no 
thought  of  suing  for  himself,  the  expectation  evidently  being 
that  the  expenses  he  had  been  put  to  or  would  incur  in  the 
future  would!  be  recoverable  in  the  wife's  suit.  He  is  en- 
titled to  recover  medical  expenses,  some  $110;  whatever  might 
be  thought  reasonable  to  pay  his  daughter  for  her  service? 
as  a  nurse,  and  for  which  what  appears  to  be  an  extravagant 
charge  was  suggested ;  and  also,  having  regard  to  the  ages  of 
the  parties  and  their  position  in  life,  a  i-easonable  sum  for  the 
occasional  services,  should  it  be  thought  they  would  be  neces- 
ssiTj,  of  some  one  to  assist  his  wife  in  the  housework.  It 
may  be  properly  said  that  in  respect  of  all  these  matters  thCiC 
was  no  evidence  to  justify  a  verdict  for  anyth'ng  like  suci*  a 
sum  as  $1,200. 

The  appeal  as  to  the  wife's  judgment  is,  therefore,  dis- 
missed with  costs. 

As  to  the  husband,  the  finding  and  judgment  in  his  favotr 
must  be  sot  aside  and  a  new  assessment  of  damages  directed ; 
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the  cofits  of  so  much  of  the  appeal  as  relates  to  him  being 
costs  to  defendants  in  any  event.  But  if  the  husband  plain- 
tiff is  willing  to  accept  $400,  which  has  been  already  offered 
by  defendants^  and  the  latter  are  still  prepared  to  pay  that 
sum,  the  judgment  may  be  entered  accordingly,  and  in  that 
case  this  branch  of  the  appeal  will  also  be  dismissed  with 
costs. 


June  29th,  1906. 

C.A. 

ONTARIO  BANK  v.  O'BEILLY. 

Warehouse  Receipts  —  FartnersMp  —  Banks  o/nd  Banking — 
Fraud — Misrepresentations  —  Bank  Act  —  Liability  of 
Partners — Bankruptcy  and  Insolvency — Promissory  Notes 
— Extinguishment  of  Debt  —  Securjities  —  Release — Bona 
Fides. 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  J., 
at  the  trial,  dismissing  the  action. 

Plaintiffs*  claim  was  to  recover  from  defendants,  or  some 
of  them,  as  members  of  a  partnership  carrying  on  at  Ottawa 
the  business  of  warehousemen,  under  the  name  of  "  The  Ot- 
tawa Cold  Storage  and  Freezing  Co.,**  the  value  of  a  large 
quantity  of  eggs,  butter,  and  cheese. 

The  statement  of  claim  alleged,  in  substance,  that  de- 
fendants the  Ottawa  Cold  Storage  and  Freezing  Co.  issued 
certain  warehouse  receipts  to  defendant  James  A.  MacCul- 
lough,  whereby  they  acknowledged  the  receipt  on  his  account 
of  the  goods  mentioned  in  the  receipts,  and  acknowledged 
the  value  of  the  goods  to  be  in  the  aggregate  $39,715 ;  that 
MacCullough  assigned  and  indorsed  the  warehouse  receipts 
to  plaintiffs,  in  consideration  of  moneys  lent  and  advanced 
to  the  amount  of  $33,452.30,  including  interest ;  that  plain- 
tiff? duly  demanded  the  delivery  of  the  goods,  but,  except 
to  the  extent  of  $5,383.03,  defendants  neglected  and  refused 
to  deliver  the  same ;  that  (in  the  alternative)  the  defendant 
company,  when  the  warehouse  receipts  were  offered  to  plain- 
tiffs by  way  of  security  for  the  advances,  falsely  and  fraudu- 
lently represented  that  the  quantit}'  of  goods  mentioned  in 
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them  had  in  fact  been  received  in  store  in  the  warehouse,  and 
in  consequence  plaintiffs  were  induced  to  make  the  advances, 
but  the  goods  were  never  in  fact  received  in  store,  and  plain- 
tiffs suffered  damage  to  the  eident  of  $33,542.30.  Plaintiffs 
claimed  payment  of  this  sum  with  interest  to  judgment. 

Defendant  Frank  O'Eeilly  denied  that  he  was  a  partnei 
in  the  firm  of  the  Ottawa  Cold  Storage  and  Freezing  Co.; 
alleged  that  plaintiffs  had  agreed  not  to  attempt  to  holJ 
him  as  a  partner  in  that  company  in  respect  of  certain  prom- 
issory notes  upon  which  plaintiffs  were  then  suing;  and  fur- 
ther that  if  the  warehouse  receipts  were  given,  they  were  col- 
lateral to  the  promissory  notes;  and  he  pleaded  the  Statute 
of  Limitations. 

Defendant  Greorge  O'Reilly  denied  the  allegations  of  the 
statement  of  claim,  and  set  up  that  if  documents  purporting 
to  be  warehouse  receipts  were  given,  they  did  not  comply 
with  the  provisions  of  the  Bank  Act,  and  were  not  proper 
warehouse  receipts,  but  were  illegal,  invalid,  and  void,  and 
passed  no  title  in  the  goods  to  plaintiffs.  He  also  pleaded 
the  Statute  of  Limitations,  but  nothing  turned  on  this. 

The  trial  Judge  held  that  defendant  Anthony  O'Reilly 
was  not  a  member  of  the  partnership  known  as  the  Ottawa 
Cold  Storage  and  Freezing  Co.,  and  plaintiffs  acquiesced  in 
that.  Defendant  MacCullough  was  not  charged  as  liable  on 
the  warehouse  receipts. 

The  action  was  dismissed  as  against  all  the  defendants, 
and  plaintiffs  appealed  as  against  defendants  Frank  ancl 
George  O'Reilly. 

A.  B.  Aylesworth,  K.C.,  and  Glyn  Osier,  Ottawa,  foi 
plaintiffs. 

H.  'M.  Mowat,  K.C.,  for  defendant  George  O'Eeilly. 

G.  F.  Henderson,  Ottawa,  for  defendant  Frank  O'Reilly 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
ROW,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. : — It  appeared  that  in  the  early  part  o1 
1898  defendants  Frank  and  George  O'Reilly  were  engaged  u 
storage  business  in  the  city  of  Ottawa.  They  contemplate^ 
extending  the  business  into  two  branches  to  be  carried  on  it 
separate  parts  of  the  same  building.  One  branch  was  t. 
consist  of  the  business  of  commission  merchants,  buying  an' 
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Belling  ^gs,  butter,  and  other  farm  produce.  The  other 
branch  was  to  continue  as  a  cold  storage  and  warehouse  busi- 
ness. In  April,  1898,  as  the  result  of  negotiations  between 
defendants  Frank  O'Eeilly,  George  O^Eeilly,  and  James  A. 
MacCullough,  the  latter,  who  had  been  engaged  in  business 
in  Montreal,  became  a  partnei*  in  the  commission  and  pro- 
duce business,  and  thereafter  until  July,  1900,  when  both 
businesses  failed,  the  two  branches  were  carried  on  as  separate 
and  distinct  businesses.  Defendant  MacCullough  had  no 
interest  in  the  storage  or  warehouse  business.  There  were 
separate  books  of  account  for  the  commission  and  produce 
business,  in  which  he  was  a  partner,  in  which  any  moneys  that 
happened  to  be  received  on  account  of  the  storage  business 
vepe  credited  to  defendtot  George  O'Reilly,  who  received 
them  on  behalf  of  the  storage  business.  It  is  much  in  dispute 
whether  defendant  Frank  O'Reilly  was  a  partner  in  the  com- 
mission and  produce  business.  MacCullough  asserts  that 
tiie  arrangement  for  the  partnership  with  him  was  that  the 
profits  were  to  be  divided,  50  per  cent,  to  him  and  the  other 
50  per  cent,  between  defendants  Frank  and  George  O'Reilly. 
On  the  other  hand,  the  two  latter  contend  that  defendant 
Frank  O'Reilly  was  not  a  partner  in  either  branch  of  the 
business.  It  is  very  probable  that  he  was  a  partner  or  fin- 
ancially interested  in  both  branches,  but,  at  all  events,  the 
endence  supports  the  finding  of  the  trial  Judge  that  he  was 
a  partner  in  the  storage  and'  warehouse  branch  of  the  busi- 
ness, in  which,  according  to  his  statements  to  MacCullough 
when  he  was  inducing  him  to  go  into  the  commission  and 
produce  branch  of  the  business,  he  was  a  partner  from  the 
first. 

WTiile  MacCullough  was  a  partner  in  the  commission  and 
produce  branch,  the  firm  account  was  kept  at  plaintiflCs' 
bank.  The  course  of  dealing  was  that,  for  the  purpose  of 
enabling  the  partnership  to  purchase  the  produce  in  which 
t^ey  were  dealing,  plaintiffs  gave  them  a  line  of  credit  in  the 
fonn  of  an  overdraft  on  their  account.  From  time  to  time 
plaintiffs  discounted  their  promissory  notes,  the  proceeds  of 
which  were  placed  to  the  credit  of  the  account.  .The  goods 
purchased  by  them  were  warehoused  with  the  storage  branch 
of  the  business,  and  receipts  signed  in  the  name  of  the 
Ottawa  Cold  Storage  and'  Freezing  Co.  by  defendant  George 
Olieilly  were  given  to  defendant  MacCullough  on  behalf  of 
the  commission  and  produce  business.     These  warehouse  r^ 
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ceipts  were  from  time  to  time  indorsed  over  to  and  hypothe- 
cated with  plaintiffs  as  promissory  notes  were  discomited. 
The  method  adapted  was  that  the  warehouse  receipts  were 
indorsed  to  plaintiffs  by  defendant  MacCullough,  and  con- 
temporaneously a  memorandum  of  hypothecation  signed  by 
defendant  George  O'Eeilly,  as  manager  of  the  commission 
business,  with  a  certificate  of  valuation  by  him,  was  handed 
to  plaintiffs.  The  proceedfe  of  the  discounts  were  placed  to 
the  credit  of  the  commission  and  produce  business,  on  behalf 
of  which  the  dealings  with  plaintiffs  were  entered  into  and 
carried  on.  This  course  of  dealing  continued  from  June, 
1898,  to  July,  1900.  All  the  transactions  of  the  years  1898 
and  1899  were  retired  and  closed  up.  The  transactions  in- 
volved in  this  action  extend  from  24th  April  to  30th  July, 
1900,  and  are  represented  by  10  warehouse  receipts  indorsed 
and  hypothecated  as  before  described,  and  by  10  promissory 
notes  made  on  behalf  of  the  commission  and  produce  business 
to  the  order  of  defendant  MacCullough  and  indorsed  by  him 
and  the  defendant  George  O'Reilly  for  sums  representing  m 
the  aggregate  $30,000.  In  or  about  the  latter  part  of  July, 
1900,  the  business  got  into  difficulties,  there  were  dissen- 
sions between  the  partners,  and  MacCullough  retired  from 
the  partnership,  and  shortly  afterwards  defendant  George 
O'Eeilly  left  Ottawa.  These  facts  were  communicated  by 
defendant  Frank  O'Reilly  to  plaintiffs'  manager,  who  there- 
upon went  to  the  warehouse,  and  on  checking  the  goods  in 
store  ascertained  that  there  was  a  large  discrepancy  be- 
tween them  and  the  amounts  specified  in  the  ware- 
house receipts.  Accordingly  he  assumed  possession,  ap- 
pointing one  Lewis,  the  man  who  had  been  in  charge, 
to  continue  in  charge  for  plaintiffs.  Subsequently  de- 
fendant George  O'Reilly  was  induced  to  return,  and  he  took 
charge  for  plaintiffs.  In  the  end  something  like  $4,700  waf 
realized  from  the  goods  in  store,  the  remainder  being  un- 
accoimted  for.  After  plaintiffs  took  possession,  the  Mer 
chants  Bank  of  Halifax,  which  had  obtained  a  judgment 
against  the  Ottawa  Cold  Storage  and  Freezing  Company 
issued  execution  thereon  and  seized  the  goods  in  the  ware 
house,  and,  upon  plaintiffs  claiming  them,  interpleader  pro 
ceedings  were  taken.  While  these  were  pending  plaintiff' 
were  desirous  of  procuring  the  testimony  of  defend^t  Fran! 
O'Reilly.  He  expressed  his  reluctance  to  testify  lest  he  shouh 
complicate  himself  with  the  Merchants  Bank  of  Halifax,  i 
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it  appeared  that  he  was  liable  to  plaintiffs  upon  the  promis- 
sory notes.  And  in  order  to  remove  this  difficulty,  and,  as 
plaintiffs'  manager  testiHed,  being  assured  by  defendant 
George  O'Eeilly  that  the  two  businesses  were  separate  and 
distinct,  and  not  being  sure  whether  defendant  Frank  was 
interested  in  the  commission  business  or  not^  he  caused  a 
letter,  to  be  written  by  the  plaintiffs*  solicitors  to  defendant 
Prank  O'Reilly's  solicitor  as  follows: 

"  Ottawa,  Dec.  15th,  1900. 
"M.  J.  Gorman,  Esq.,  Barrister,  &c.,  Ottawa. 
"  He  Ottawa  Cold  Storage. 
"Dear   Sir, — We  are   instructed  by   Mr.   Simpson,   tho 
manager  of  the  Ontario  Bank,  that  the  bank  has  no  evidence 
that  Mr.  Frank  O'Reilly  is  a  member  of  the  commission 
partnership  known  as  the  Ottawa  Cold  Storage  and  Freezing 
Company,  which  is  liable  to  the  bank  upon  certain  promissory 
notes  to  the  extent  of  about  $30,000,  and  he  has  authorized 
us  to  undertake,  as  solicitors  on  behalf  of  the  bank,  that  the 
bank  will  not  attempt  to  hold  Mr.  Frank  O'Reilly  liable  for 
the  said  notes  or  any  of  them,  as  a  partner  m  the  said  Ottawa 
Cold  Storage  and  Freezing  Company. 
»  "  Yours  truly, 

'*  O'Gara,  Wyld,  &  Osier." 

The  interpleader  proceedings  were  afterwards  settled  be- 
tween plaintiffs  and  the  Merchants  Bank  of  Halifax — the  lat- 
ter receiving  a  portion  of  the  proceeds  of  the  goodfe  sold.  Plain- 
tiffs, failing  to  obtain  payment  of  their  claim,  brought  this 
action  on  1st  February,  1905. 

The  trial  Judge  found  that  defendant  Frank  O'Reilly  was 
a  partner  in  both  branches  of  the  business,  and  upon  the 
evidence  as  developed  at  the  trial  there  is  no  good  ground 
for  a  different  conclusion.  If  that  were  the  sole  defence, 
it  would  follow  that  plaintiffs  were  entitled  to  judgment 
as  claimed  in  respect  of  the  warehouse  receipts.  The  Judge 
did  not  deal  with  the  defence  of  the  want  of  validity  of  the 
warehouse  receipts.  But  he  held  that  the  letter  of  15th 
December,  1900,  from  plaintiffs'  solicitors  to  defendant  Frank 
O'Reilly's  solicitors  was  the  difficulty  in  plaintiffs'  way.  He 
was  of  opinion  that  if  plaintiffs  were  willing  to  take  judg- 
ment against  defendant  Frank  O'Reilly  upon  the  promis- 
sory notes,  it  should  be  granted  notwithstanding  the  letter. 
But,  inasmuch  as  plaintiffs  adhered  to  the  letter  and  did 
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not  seek  judgment  upon  the  promissory  notes,  he  considered 
that  he  must  hold,  as  he  did,  that  the  letter  was  an  absolute 
unconditional  discharge  of  defendant  Frank  O'Reilly  from 
the  promissory  notes,  and  that  his  co-defendants,  who  were 
liable  on  the  notes,  were  also  discharged,  and  the  warehouse 
receipts,  being  only  security  for  the  promissor}-  notes,  could 
not  be  enforced — or,  as  he  expressed  it,  "  the  defendants  can- 
not be  held  liable  upon  the  security  which  is  given  for  a 
debt  which  has  been  extinguished."  He  therefore  dismissed 
the  action. 

Upon  the  appeal  defendants,  besides  relying  upon  the 
ground  taken  by  the  trial  Judge,  urged  strongly  that  it  should 
not  have  been  found  that  defendant  Frank  O'Reilly  wa^  a 
partner  in  either  branch  of  the  business,  and  that  in  any  case 
the  warehouse  receipts  were  invalid  because  not  given  in 
compliance  with  the  provisions  of  the  Bank  Act.  It  was  also 
urged,  apparently  for  the  first  time,  that  there  was  no  suffi- 
cient proof  that  the  goods  were  not  in  the  warehouse  at  the 
time  of  taking  possession. 

As  already  stated,  the  evidence  fully  sustains  the  finding 
of  partnership  in  the  storage  and  warehouse  business,  if  not 
in  the  commission  and  produce  business  as  well. 

And  there  remain  only  the  one  question  dealt  with  and  the 
two  others  not  dealt  with  by  the  trial  Judge,  the  last  not 
being  raised  before  him  nor  mentioned  in  the  reasons  against 
the  appeal. 

Whatever  may  be  the  effect  in  law  of  the  letter,  it  can- 
not be  said  upon  the  evidence  that  it  was  the  intention  of 
the  parties  to  extinguish  the  debt  owing  to  plaintiffs  for 
which  the  promissory  notes  were  given,  or  to  release  or  dis- 
charge defendants  George  O'Reilly  and  James  A.  MacCul- 
lough  from  liability'  in  respect  of  it.  It  is  to  be  borne  in 
mind  that  according  to  defendant  Frank  O'Reilly's  evidence 
hisr  position  at  the  time  when  the  letter  was  written  was 
that  George  O'Reilly  and  ^lacCullough  were  the  only  persons 
interested  in  the  commission  and  produce  business.  And  the 
thought  that  they  were  to  be  discharged  would  be  the  most 
nnlikely  one  to  occur  to  any  of  the  parties.  If  such  has  been 
the  result  it  must  be  bv  virtue  of  the  terms  of  the  letter  it- 
self. 

Does  it  in  terms  or  by  reasonable  implication  operate  to 
extinguish  the  debt  in  respect  of  which   defendant  Frank 
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O'Beilly  was  probably  liable,  but  in  respect  of  which  defend- 
ants George  O'Beilly  and  James  A.  MacCuUough  were  un- 
doubtedly liable?  So  far  from  its  tenns  indicating  an  in- 
tention to  extinguish  the  debt,  they  clearly  recognize  the 
continuance  of  the  liability  in  the  other  partners  in  tlie 
Ottawa  Cold  Storage  and  Freezing  Company.  The  state- 
ment is  that  the  bank  has  no  evidence  that  Mr.  Frank 
O'Beilly  is  a  member  of  the  commission  partnership  known  as 
the  Ottawa  Cold  Storage  and  Freezing  Company,  "  which  is 
hable  to  the  bank  upon  certain  promissory  notes  to  the  ex- 
tent of  about  $30,000."  That  is,  the  partnership  is  liable, 
J)ut  we  have  no  evidence  that  Frank  O'Reilly  is  a  partner. 
And  because  of  this  the  solicitors  undertake  that  the  bank 
will  not  attempt  to  hold  him  liable.  There  is  in  this  a  suffi- 
cient reservation  of  plaintiffs'  rights  against  the  partnership, 
and  those  who  were  undoubtedly  members  of  it,  to  prevent 
the  letter  from  being  treated  as  having  any  greater  effect 
than  a  covenant  not  to  sue.  The  language  affords  a  strong 
presumption  that  the  parties  were  dealing  with  the  liability 
of  defendant  Frank  O'Eeilly,  and  not  with  the  liability  of  the 
other  two.  The  surrounding  circumstances  already  referred 
to  lead  to  the  same  conclusion.  It  is  well  established  that 
in  dealing  with  a  document  such  as  that  relied  upon  in  this 
case,  the  surrounding  circumstances  must  be  regarded.  In 
Ex  p.  Good',  In  re  Armitage,  5  Ch.  D.  46,  which  resembles 
this  case  in  many  respects,  Sir  George  Jessel,  M.R.,  said  (p. 
58) :  "  After  all,  this  is  not  a  release  properly  so  called,  that 
is,  a  release  by  deed ;  it  is  in  form  a  receipt,  and,  like  all  other 
documents  not  under  seal,  it  must  be  construed  with  refer- 
ence to  the  surrounding  circumstances,  of  which  there  is 
evidence  not  contradicted/'  In  In  re  Wolmershausen,  62 
L.  T.  541,  Stirling,  J.,  said  (p.  545)  :  "  In  such  a  case,  how- 
ever, it  has  to  be  determined  whether  what  has  occurred 
Amounts  to  a  release,  and  where,  as  here,  no  formal  release 
is  given,  but  what  is  relied  on  is  an  agreement  not  under 
seal,  then  in  determining  the  effect  of  that  agreement,  the 
surrounding  circumstances  must  be  regarded." 

The  circumstances  in  the  case  of  Ex  p.  Good  (supra)  w^erc 
stronger  in  favour  of  the  claim  for  an  absolute  release  than 
in  this  case,  for  there  there  had  been  a  payment  of  money 
by  one  who  was  held  to  be  a  partner  in  respect  of  partnership 
liabilities,  and  there  was  a  document  in  the  form  of  a  receipt 
expressed  to  be  in  payment  and  discharge  of  a  guarantee. 
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and  also  of  all  claims  in  reference  to  or  in  connection  with 
the  partnership  firm.  There  was  a  questibn  whether  the  re- 
leased debtor  was  a  partner  in  fact  or  an  ostensible  partner 
merely,  and  Bacon,  Chief  Judge,  held  that  if  he  was  only  an 
ostensible  partner  his  release  would  not  discharge  the  other 
partners,  a  view  quite  applicable  to  this  case. 

i  In  view  therefore  of  the  terms  of  the  letter,  tlie  natur.» 
of  the  transaction,  and  the  surrounding  circumstances,  full 
effect  may  be  given  to  the  letter  by  confining  its  operation 
to  the  liability  of  defendant  Frank  O'Reilly.  See  also  Dewar 
V.  Sparling,  18  Gr.  633,  particularly  at  p.  636. 

The  result  is  that  the  debt  as  security  for  which  the 
warehouse  receipts  were  given  to  plaintiffs  wa«i  not  extin- 
guished, and  still  exists,  and  plaintiffs  are  entitled  to  the 
benefit  of  the  securities  if  otherwise  valid  in  their  hands. 

Defendants,  however,  contend  against  their  validity — and 
argue  that  they  were  not  acquired  by  plaintiffs  in  such  man- 
ner as  to  pass  the  property  to  them  or  confer  a  title  to  the 
goods — or  render  the  receipts  legal  securities  in  their  hands. 

There  can  be  no  doubt  that  the  dealings  and  transactions 
through  which  plaintiffs  acquired  the  warehouse  receipts  were 
conducted  by  them  in  good  faith,  and  that  the  intention  of 
the  parties  was  to  give  to  plaintiffs  a  valid  security  for  th3 
advances  which  they  were  making  in  order  to  enable  the 
makers  of  the  promissor}-  notes  to  carry  on  the  commission 
and  produce  business.  Their  account  with  plaintiffs  was  an 
active  running  account.  From  time  to  time  they  discounted 
notes,  and  at  the  same  time  indorsed  and  hypothecated  ware- 
house receipts  as  collateral  security.  The  proceeds  were 
placed  to  the  credit  of  the  account,  and  there  was  no  restric- 
tion upon  the  customers  drawing  cheques  or  paying  out  other 
than  the  margin  established  when  the  account  was  opened. 

In  regard  to  the  warehouse  receipts  now  in  question,  each 
one  was  transferred  by  indorsement  and  instrument  of 
h}'pothecation  contemporaneously  with  the  discount  of  a 
promissory  note  made  by  the  holders  or  owners  of  the  ware- 
house receipts.  As  a  result  of  each  transaction  plaintiffs 
acquired  and  became  the  hold^ers  of  a  promissor}^  note,  on 
which  the  makers  were  liable,  and  the  latter  received  in  their 
current  account  the  proceeds  of  the  discount,  and  in  consid- 
eration thereof  made  a  transfer  or  hypothecation  of  a  ware- 
house receipt.     There  was  therefore  a  negotiation  of  a  note 
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and  an  actual  advance  at  the  time  of  the  acquisition  of  the 
warehouse  receipt.  No  doubt  it  was  the  case  that  on  most 
occasions  when  a  discount  was  effected  the  account  was  ovei^ 
drawn,  but  that  was  in  the  course  of  dealing,  and  the  cir- 
cumstance did  not  deprive  the  transaction  of  its  character 
of  a  negotiation  of  the  note,  for  the  proceeds  were  placed 
freely  at  the  disposal  of  the  customers,  and  the  drawings  on 
the  account  continued  as  before.  Therein  lies  the  broad  dis  • 
tinction  between  this  case  and  Halsted  v.  Bank  of  Hamilton, 
27  0.  E.  435,  affirmed  in  this  Court  24  A.  B.  132,  and  in 
the  Supreme  Court,  28  S.  C.  R.  235,  a  distinction  which 
renders  this  case  analogous  to  the  decision  of  the  Master  of 
the  Rolls  in  In  re  Carew's  Estate,  31  Beav.  39,  to  which 
reference  is  made  by  the  Chief  Justice  of  the  Common  Pleas 
m  27  O.  R.  at  p.  439.  On  the  same  page  the  Chief  Justice 
states  his  reasons  for  thinking  it  impossible  to  treat  any  of  the 
notes  in  respect  of  which  the  securities  in  question  were 
given  as  having  been  "  negotiated,*'  in  the  sense  in  which  tlie 
term  is  used  in  sec.  75  of  the  Bank  Act.  He  says :  "  It  is 
true  that  the  form  was  gone  through  of  taking  the  notes  and 
passing  the  amount  of  them  to  the  credit  of  one  of  the  ac- 
counts, but  contemporaneously  with  this  an  equal  amount  was 
placed  to  the  debit  of  another  of  the  accounts,  and  not  a 
farthing  of  the  amounts  which  the  notes  represented  could 
be  attached  by  Zoellner  or  made  available  by  him  for  any  pur- 
pose, unless  he  should  bring  to  the  defendants  and  leave  for 
collection  or  discount  customers'  paper  which  would  entitle 
him  to  credit  in  account  No.  2  for  an  amount  equal  to  that 
which  he  proposed  to  withdraw.'' 

In  other  words,  the  proceeds  of  the  discounts  were  placed 
entirely  out  of  the  control  of  the  customer,  and  he  could 
make  no  use  of  them  except  upon  further  securing  the  amount 
of  the  withdrawals. 

No  such  state  of  facts  exists  in  this  case,  and  the  decision 
does  not  assist  defendants. 

Then  it  was  argued  that  the  warehouse  receipts  having 
been  given  by  the  Ottawa  Cold  Storage  and  Freezing  Com- 
pany, of  which  defendant  George  O'Reilly  was  a  member,  it 
was  a  giving  of  a  warehouse  receipt  by  the  firm  of  its  own 
property  to  one  of  its  members.  But  there  were  two  distinct 
firms.  That  by  which  the  warehouse  receipts  were  given 
was  not  the  firm  to  which  they  were  given,  which  consisted 
of  the  defendants  Frank  O^Reilly  and  George  O'Reilly  and 
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the  defendant  James  A.  MaeCuUough.  He  was  not  a  member 
of  the  storage  and  warehouse  firm,  which  consisted  of  the 
defendants  Frank  O'Reilly  and  George  O'Eeilly  alone. 
And  the  warehouse  receipts  were  given  by  the  latter  firm  to 
MacCullough  as  representing  the  commission  and  produce 
firm,  the  owners  of  the  goods.  Two  distinct  entities  were 
dealing  with  each  other,  and  defendant  George  O'Beilly  in 
signing  the  warehouse  receipts  on  behalf  of  the  storage  and 
warehouse  firm  was  not  in  any  sense  giving  receipts  '^  as  of 
his  own  property''  \idthin  the  meaning  of  sub-sec.  (d)  of 
sec.  2  of  the  Bank  Act. 

Before  the  Judicature  Act  there  might  have  been  diflB- 
culty  by  reason  of  the  rule  which  prevented  the  partners  in 
one  house  of  trade  from  maintaining  an  action  at  law  against 
the  partners  in  another  house,  where  there  was  a  common 
partner.  But,  even  under  the  ancient  jurisprudence,  a  suit 
in  equit}'  could  be  maintained  in  aid  of  the  right  And 
since  the  Judicature  Act  there  exists  no  reason  why  if  two 
firms  have  a  common  partner  an  action  should  not  be  main- 
tained by  one  against  the  other:  Lindley  on  Partnership, 
7th  ed.,  p.  303  and  note  (s) ;  and  see  note  to  Bosanquet  v. 
Wray,  16  E.  E.  p.  677;  Con.  Eules  222  to  230  inclusive. 

The  last  point  urged  for  defendants  was  that  plaintiffs 
failed  to  prove  that  the  goods  were  not  in  the  warehouse  when 
possession  was  taken.  Plaintiffs  produced  the  warehouse 
receipts  covering  produce  of  the  specified  quantities.  Plain- 
tiffs' manager  shewed  that  he  from  time  to  time  and  about 
every  two  weeks  or  month  visited  the  warehouse  and  checked 
the  goods  and  supposed  and  believed  they  were  there,  and  he 
proved  that  they  were  not  there  when  plaintiffs  took  pos- 
session. The  onus  was  then  on  the  owners  or  keepers  of  the 
warehouse  to  shew,  if  they  could,  that  they  were  removed 
by  plaintiffs  or  under  their  order,  and  to  produce  their  re- 
ceipts or  orders.     Nothing  of  this  kind  was  established. 

In  the  result  tlie  appeal  should  be  allowed,  and  judgment 
should  be  entered  for  plaintiffs  for  the  amount  of  their  claim, 
unless  defendants  desire  a  reference  to  ascertain  the  amount, 
as  they  intimated  at  the  trial  and  during  the  argument  of 
the  appeal. 

The  defendants  other  than  Anthony  O'Reilly  and  James 
A.  MacCullough'*  should  pay  to  the  plaintiffs  the  cosis  of  the 
action  and  the  appeal. 


I 


WALKER-PARKER  CO.  v.  THOMPSON.  197 

June  29th,  1906. 

C.A. 

WALKERrPARKER  CO  v.  THOMPSON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — AtUhor- 
iiy  of  Agent  to  Contract  for  Vendor — Proof  of  Agemy — 
SulhagerU  or  Collateral  Agent — Specific  Performance — 
Refusal  to  Enforce. 

Appeal  by  plaintiffs  from  order  of  a  Divisional  Court  (7 
0.  W.  R.  125)  allowing  an  appeal  by  defendant  Minnie  Ham- 
merton  from  judgment  of  Teetzel,  J.,  in  favour  of  plain- 
tiffs in  an  action  for  specific  performance  of  an  alleged  con- 
tract made  by  her,  as  vendor,  for  the  sale  to  plaintiffs  of  a 
house  and  lot  in  Wellington  street  west,  in  the  city  of  To- 
ronto. Defendant  Hammerton  gave  defendants  the  Real 
Estate  Agency  Co.,  an  incorporated  company,  a  written  auth- 
ority to  sell  the  property,  and  the  agreement  which  plain- 
tiffs sought  to  enforce  was  signed  by  defendant  J.  Enoch 
Thompson,  who  was  in  fact  manager  of  that  company,  as 
agent  for  the  vendor.  The  latter  asserted  that  she  was  not 
bound  by  Thompson's  contract,  and  the  Divisional  Court 
60  held. 

The  appeal  was  heard  by  Moss,  C. J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

E.  E.  A.  Du  Vemet  and  T.  L.  Church,  for  plaintiffs. 

H.  H.  Dewart,  K.C.,  and  D.  D.  Grierson,  for  defendants 
Hammerton. 

Osler,  J.A.: — I  think  the  judgment  of  the  Divisional 
Court  should  be  affirmed  for  the  reasons  stated  by  the  Chan- 
cellor. The  authority  to  sell  was  given  by  defendant  Ham- 
merton to  the  Real  Estate  Agency  Co.  The  only  agreement 
proved  was  one  signed  by  defendant  Thompson,  who  is  not, 
in  my  opinion,  proved  to  have  been  an  additional  or  sub- 
>gwit,  or,  as  it  was  said,  a  "  collateral "  agent. 

There  was,  therefore,  no  contract  proved  within  the  Stat- 
ute of  Frauds,  which  is  pleaded,  and  the  appeal  fails  and 
should  be  dismissed  with  costs. 
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JVIaclaren  and  Meredith^  JJ.A.^  each  gave  reasons  in 
writing  for  the  same  conclusion. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  also  concurred. 


C.A. 


June  29th,  1906. 


CASSELMAN  v.  BAERY. 

Master  cmd  Servant — Injury  to  Servant — Negligence — Dan- 
gerous  Work — Proximate  Cause  of  Injury — Findings  of 
Jury — Common  Law  Liability — Workmen's  Compensation 
Act— Joint  Tort-feasors — Death  of  Ont — Action  against 
Survivor  and  Executors  of  Deceased — Excessive  Damages 
—New  Trial, 


Appeal  by  defendants  from  order  of  a  Divisional  Court 
(7  0.  W.  R.  328)  affirming  judgment  of  Clute,  J.,  upon 
the  findings  of  a  jury,  in  favour  of  plaintiff  for  $6,500,  in 
an  action  for  n^ligence. 

E.  E.  A.  Du  Vemet  and  F.  W.  Hill,  Niagara  Falk,  for 
defendants. 

F.  W.  Griffiths,  Niagara  Falls,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gai^- 
Rovv,  Maclaren,  Meredith,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  firm  of  Barry  &  McMordie,  con- 
tractors, were  constructing  a  sewer  for  the  city  of  Niagara 
Falls,  and  plaintiff  was  in  their  employment,  when  on  18th 
April,  1905,  he  was  injured  by  an  explosion  of  dynamite. 
The  work  was  through  rock  which  had  to  be  blasted,  for 
which  purpose  holes  were  drilled  and  charges  of  dynamite 
inserted  and  exploded  by  electricity. 

Each  blast  usually  consisted  of  about  4  holes.  The 
method  adopted  was  to  remove  it  in  benches,  and  at  the 
time  of  the  explosion  they  were  working  in  what  is  called  the 
third  bench.  The  drills  were  operated  by  steam.  The  drill 
at  which  plaintiff  was  at  work  at  the  time  of  the  explosion 


CASHELMAN  v.  BARRY.  199 

was  in  charge  of  one  Robert  Forsyth  as  dTiller,  and  plain- 
tiff was  employed  as  driller's  helper.  Both  were  men  of 
experience  in  such  work. 

There  is  no  direct  evidence  shewing  exactly  how  the  dyna- 
mite which  exploded  came  to  be  where  it  was.  The  theory  put 
forward  and  apparently  accepted  by  both  sides  is  that  iu 
blasting  a  former  bench  a  hole  had  not  exploded  or  fully 
exploded,  and  that  the  hole  which  Forsyth  and  plaintiff  were 
engaged  in  drilling  was  upon  or  very  near  the  site  of  such 
former  hole,  with  the  result  that  upon  the  drill  coming  in 
contact  with  the  former  charge  the  explosion  followed. 

'Rie  negligence  complained  of  in  the  statement  of  claim 
was  in  giving  negligent .  orders  regarding  the  drilling  of 
holes  near  the  dynamite  which  had  not  been  exploded,  and  in 
not  ascertaining  whether  such  dynamite  had  exploded  before 
ordering  or  permitting  plaintiff  to  drill  holes  near  the  holes 
which  had  been  filled  with  dynamite. 

At  the  trial  plaintiff  was  allowed  to  add  additional  causes 
of  action  under  the  Workmen's  Compensation  for  Injuries 
Act  by  reason  of  defective  plant,  superintendence,  &c. 

According  to  the  evidence  called  by  plaintiff  and  undis- 
puted, these  old  holes  are  always  regarded  as  sources  of  dan- 
ger, and  are  avoided  in  drilling  the  second  or  lower  benches 
if  possible.  And  the  same  undisputed  evidence  shews  that 
it  is  the  dnity  of  the  drillers  to  search  for  and  select  sites 
for  new  holes  about  to  be  drilled  which  shall  be  clear  of  old 
holes,  and  that  Forsyth  in  discharge  of  this  duty  did  search 
with  hand  and  pick  before  giving  the  order  to  proceed',  but 
found  no  hole. 

Plaintiff  did  not  himself  search,  but  saw  Forsyth  doing 
flo,  and  thought,  as  he  deposed,  that,  as  Forsyth  was  a  prac- 
tical man,  he  need  not  do  so.  Hood,  another  driller,  and 
Cook,  his  helper,  called  by  plaintiff,  also  gave  evidence  about 
the  danger  of  old  holes,  the  necessity  of  avoiding  them  in 
drilling  new  ones,  and  the  duty  of  the  driller  to  search.  And 
upon  the  part  of  defendants  it  was  deposed,  and  not  contra- 
dicted, that  the  drillers  had  been  expressly  ordered  to  avoid 
all  old  ones  in  drilling  new  ones. 

In  other  respects  the  evidence  seems  to  have  taken  a  wide 
range.  The  trial  really  concerned  the  happenings  at  one 
spot,  but  the  evidence  took  in  the  whole  work  or  system  under 
which  the  work  was  being. carried  on.  Other  apparently  un- 
exploded  holes  were  freely  referred  to,  and  the  condition  of 
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the  battery  used  to  create  the  spark  was  made  a  feature, 
with  the  result  that  apparently  the  real  questions  in  issue 
were  somewhat  obscured. 

The  jury  found:  (1)  that  defendants  were  guilty  of  neg- 
ligence; (2)  that  such  negligence  consisted  in  having  no 
organized  system  of  inspection  of  the  work  and  appliances 
in  general;  the  battery  was  defective;  no  care  had  been  taken 
to  make  such  that  the  charge  in  every  hole  had  been  exploded ; 
(3)  no  contributory  negligence;  (4)  damages  at  common 
law  $6,500,  or  if  under  the  statute  $1,800.  And  the  learned 
Judge  directed  judgment  for  the  former  simi,  and  his  judg- 
ment was  affirmed  in  the  Divisional  Court. 

The  defendants  contend,  among  other  things,  that  there 
is  no  specific  finding  of  negligence  causing  the  accident,  and 
that  in  any  event  the  damages  are  excessive. 

They  also  contend  that  the  action  cannot  be  maintained 
ogainst  the  executrix  of  James  Barry,  who  died  after  the 
accident.  I  agree  with  the  Divisional  Court  upon  this  ob- 
jection. To  hold  otherwise  would  be  to  ignore  the  express 
provision  of  the  statute  E.  S.  0.  1897  ch.  129,  sec.  11.  And 
in  addition  it  may  be  pointed  out,  although  additional  ground 
is  not  at  all  necessary,  that  the  present  aetion  grows  out  of 
the  contractual  relation  of  master  and  servant. 

I  am  of  the  opinion  that  defendants^  other  objections  are 
well  founded.  Plaintiff  was  injured  because  his  fellow  ser- 
vant Forsyth,  contrar}^  to  his  orders  and  to  his  duty,  selected 
the  site  of  an  old  hole  upon  which  to  drill  a  new  one,  and  noc 
because  defendants  had  no  organized  system  of  inspection  or  a 
defective  battery,  or  exercised  no  care  with  reference  to  old 
holes.  All  these  might  well  be  conceded,  but  they  were  each 
and  all  perfectly  harmless  but  for  the  acts  of  Forsyth,  the  real 
proximate  cause  of  what  is  complained  of.  And  yet  there  is 
no  finding  directed  to  ascertaining  or  characterizing  this, 
the  vital  issue  between  the  parties. 

Forsyth's  failure  to  find  the  old  hole  may  or  may  not  have 
been  negligent.  There  was  water  upon  the  surface,  and  per- 
haps other  difficulties,  making  it  not  easy  to  find  the  old  hole. 
At  common  law  his  negligence  (if  he  was  negligent)  being 
simply  that  of  a  fellow  servant  would  not  affect  defendants. 

But  it  would  be  different  under  the  statute  if,  as  there  is 
some  evidence,  he  was  in  the  position  of  one  having  authority 
over  plaintiff.     And  this  should  have  been  dealt  with  by  the 
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jniy  rather  than  the  far  away  matters  of  organized  systems 
and  defective  batteries^  about  which  it  is  so  easy  and  so  in- 
viting to  gen^^ze. 

I  also  think  the  damages  excessive^  and  upon  both  grounds 
am  of  the  opinion  that  a  new  trial  should  be  ordered. 

The  costs  of  the  appeal  should  be  to  defendants  in  any 
event,  and  the  costs  of  the  last  trial  shoidd  be  costs  in  the 
cause. 


June  29th,  1906. 

C.A. 

OONNELL  v.  ONTARIO  LANTERN  AND  LAMP  CO. 

Magier  and  Servant — Injury  to  Servant — Negligence — DefeC" 
tive  Condition  of  Machine — Findings  of  Jury. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(7  0.  W.  R.  77)  dismissing  appeal  by  defendants  from  judg- 
ment for  plaintiff  for  $1,000  in  an  action  for  damages  for 
n^ligence,  tried  before  Meredith,  J.,  and  a  jury  at  Ham- 
ilton. 

E.  E.  A.  DuVemet,  for  defendants. 

P.  D.  Crerar,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  G ar- 
row, Maclaren,  J  J.  a.,  Teetzel,  J.),  was  delivered  by 

Osler,  J.A.: — The  action  is  brought  under  the  Work- 
men's Compensation  for  Injuries  Act,  for  injuries  sustained 
by  plaintiff  by  reason  of  the  defective  condition  of  a  machine 
at  which  he  was  working. 

It  appeared  that  plaintiff  was  employed  in  defendants* 
factory  as  operator  of  a  stamping  machine  for  cutting  out 
discs  from  a  brass  sheet.  The  sheet  was  coiled  on  a  roll  and 
fed  to  the  machine  by  the  workman  unwinding  it  from  the 
roll  and  drawing  or  leading  it  into  position  on  the  machine 

VOL.  vm.  o.w.R  NO.  6 — 15 


202 


THE   ONTARIO    WEEKLY  REPORTER. 


table  below  a  die  or  punch,  which,  as  it  fell  upon  the  sheet, 
stamped  or  cut  out  the  disc.  The  machine  was  set  in  motion 
and  the  die  caused  to  fall  by  the  operation  of  a  lever  pressed  by 
the  workman's  foot,  and  as  each  disc  was  cut  the  die,  if  tne 
machine  was  in  good  order,  should  return  to  its  original 
position  and  remain  there  until  the  workman  again  set  the 
machine  in  motion  by  repeating  the  operation. 

On  the  occasion  in  question,  while  plaintiffs  hand  was 
momentarily  between  the  table  and  the  die  in  the  course  of 
adjusting  the  brass  sheet,  the  die  unexpectedly  fell,  with  the 
result  that  plaintiff  lost  three  of  the  fingers  of  his  right  hand. 
The  case  made  at  the  trial  was  that  the  machine  had  a  habit 
of  occasionally  "repeating,''  that  is,  of  letting  the  die  fall 
without  being  set  in  motion  by  the  operator,  and  that  such 
defect  had  been  brought  to  the  notice  of  defendants'  fore- 
man, whose  duty  it  was  to  see  that  the  machine  was  in  pro- 
per condition,  and  that,  owing  to  his  negligence,  it  had  not 
been  repaired  or  remedied. 

The  defence  was  that  there  was  no  evidence  for  the  jury; 
that  the  machine  was  in  a  defective  condition;  that  plaintiff 
had  himself  set  it  in  motion  by  moving  the  treadle;  and  that 
there  was  contributory  negligence  on  his  part  in  having  his 
hand  where  it  was  when  the  die  fell  and  injured  it. 

The  jury  found  that  plaintiff's  injur}'-  was  caused  by  a 
defect  in  the  machine ;  that  the  defect  was  weakness  of  spring 
owing  to  a  nut  coming  loose,  which  could  have  been  recti- 
fied by  the  use  of  a  jam  nut;  and  that  the  defect  was  di^ 
covered  but  not  permanently  remedied  owing  to  the  n^li- 
gence  of  the  company,  through  their  foreman.  Other  find- 
ings of  the  jury  absolved  plaintiff  from  contributor}'  negli- 
gence. 

An  examination  of  the  proceedings  discloses  no  ground 
upon  which  we  can  properly  interfere  with  the  order  .  .  . 
affirming  the  judgment  at  the  trial.  There  was  evidence 
which  could  not  have  been  withdrawn  from  the  jury  that  the 
machine  had  the  habit  (if  that  expression  may  be  used)  of 
unexpectedly  repeating  or  letting  the  die  fall  when  it  had  not 
been  set  in  motion  by  the  operator,  and  when,  therefore,  it 
ought  not  to  have  done  so.  It  was  proved  that  this  ought 
not  to  happen  with  a  machine  of  this  kind  if  in  good  order 
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irith  all  its  parts  tight  and  well  adjusted;  and  that  it  did 
happen  was  evidence  that  the  machine  was  in  a  defective 
condition  and  dangerous  to  the  workman.     Res  ipsa  loquitur. 

It  was  strongly  urged  by  Mr.  DuVemet  that  the  accident 
could  only  have  happened  by  plaintiff's  own  negligence  in 
accidentally  or  inadvertently  pressing  the  lever  while  ad- 
justing the  brass  sheet  upon  the  table,  and,  had  there  been 
no  evidence  of  the  machine  ever  having  misbehaved  itself 
before,  there  would  be  great  weight  in  the  argument  as  sup- 
porting the  contention  that  in  the  condition  or  construction 
of  the  machine  the  occurrence  was  mechanically  impossible. 
But  this  was>  upon  the  evidence,  a  matter  for  the  consid^era- 
tion  of  the  jury,  and  when  the  machine  is  shewn  to  have  had 
a  bad  name,  it  becomes  less  difficult  to  condemn  it  and  to 
accept  the  workman's  denial  of  carelessness  on  his  part.  Sug- 
gestions of  the  plaintiff's  negligence  in  other  respects  wero. 
equally  matters  for  the  jury  to  pass  upon.     .     .     . 

It  was  also  urged  that  there  was  no  sufficient  finding  of 
any  defect  in  the  machine  causing  the  accident.  Plaintiff^s 
whole  contention  at  the  trial  was  that  the  defect  in  the  ma- 
chine was  the  bad  habit  I  have  spoken  of.  His  counsel  took 
the  position,  and  quite  rightly,  that  it  was  enough  for  him 
to  prove  this  as  a  fact,  and  that  it  was  not  necessary  for  him 
to  go  further  and  find  out  or  prove  the  inner  cause  of  the 
defect,  in  other  words,  the  defect  which  caused  the  defect 
he  relied  on.  That  might  be  a  thing  very  difficult  to  do  and 
more  difficult  to  explain  intelligently  to  a  jury.  However 
such  evidence  was  given.  The  charge  of  the  Judge  shews 
ven'  clearly  what  was  the  defect  relied  upon  and  about  which 
the  parties  were  contending,  viz.,  the  plain  unmistakable 
defect  of  repeating;  but  he  put  a  further  question  to  the 
jury  with  the  object  of  finding  out  the  cause  of  this  defect. 
Mr.  Crerar  was  careful  to  say  that  he  was  not  bound  to  satisfy 
the  jury  as  to  this,  but  the  question  and  answer  were  useful 
to  shew  tiiat  the  repeating  habit  is  not  mechanically  impos- 
sible, and  the  answer,  though  not  expressed  with  verbal  ac- 
curacy, does  suggest  what  appears  to  be  a  very  plausible 
reason  for  the  irr^ular  action  of  the  machine. 

On  the  whole  T  think  we  can  only  dismiss  the  appeal,  with 
the  usual  result  as  to  costs. 
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C.A. 

OTTAWA  ELECTRIC  CO.  v.  CITY  OP  OTTAWA. 

Municipal  Corporatians  —  Purchase  and  Sale  of  Electrics 
Energy — Powers  of  Corporation — Special  Act — Construe 
lion — By-laws — Ultra  Vires  —  Contract  —  Dehentutfs  — 
Acquisition  of  Plant  of  Going  Concern — PurcJuise  of  Supph 
of  Power — By4uw  Creating  Debt  not  Payable  within  Muni 
cipal  Year. 

Appeal  by  the  plaintiffs  from  judgment  of  Boyd,  C.  (( 
0.  W.  R.  930),  dismissing  the  action  with  costs. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow 
Maclaren,  Meredith,  JJ.A. 

W.  Nesbitt,  K.C.,  and  G.  F.  Henderson,  Ottawa,  foi 
plaintiffs. 

G.  F.  Shepley,  K.C.,  and  T.  McVeity,  Ottawa,  for  de 
fendants. 

Moss,  C.J.O.  : — The  principal  relief  sought  in  the  actioi 
is  a  declaration  that  three  certain  by-laws  passed  by  the  de 
fendants'  council,  and  numbered  2489,  2503,  and  2504  re 
spectively,  were  ultra  vires  of  defendants,  and  an  injunctioi 
to  restrain  defen<}ants  from  acting  upon  or  under  the  agree 
ments  embodied  in  by-laws  numbered  2503  and  2504. 

The  Chancellor  upheld  all  three  by-laws. 

Under  an  agreement  dated  17th  June,  1901,  made  betweei 
certain  persons  representing  a  company  known  as  the  Con 
sumers  Electric  Company  and  defendants,  the  latter  wer 
entitled  to  acquire  all  the  property  of  the  company  both  rea 
and  personal.  The  property  comprised  a  station  building 
machinery,  and  equipment,  besides  pole  lines,  transformers 
meters,  arc  lamps,  cross  arms,  and  other  plant  necessary  an( 
required  for  the  distribution  and  supply  of  electricity.  Th 
defendants,  having  decided  to  acquire  the  property-  under  th 
provisions  of  the  agreement,  proceeded  to  pass  by-law  Nc 
2489,  acting  in  this  regard  under  the  provisions  of  a  specia 
Act  of  the  legislature,  57  Vict.  ch.  75. 
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The  by-law,  after  reciting  the  Act  and  the  agreement  with 
the  Consumers  Electric  Company,  that  defendants  had  de- 
cided in  the  exercise  of  their  powers  to  acquire  the  property, 
and  that^  in  order  to  provide  for  the  purchase  price,  it  was 
necessary  to  borrow  $200,000  and  to  issue  debentures  of  the 
city  for  tiie  said  sum,  enacted:  1.  That  the  corporation  may 
produce,  manufacture,  use,  and  supply  to  others  to  be  used, 
electricity  for  any  purpose  to  which  the  same  may  be  ap- 
plied, and  to  .that  end  acquire  the  property  of  the  Consumers 
Electric  Company,  and  reconstruct,  alter,  or  improve  the 
works.  2.  In  order  to  provide  for  the  purchase  thereof,  the 
sum  of  $200,000  may  be  borrowed,  and  for  the  purpose  of 
raising  the  said  sum  debentures  to  the  amount  may  be  issued 
and  signed'  by  the  mayor  on  5th  June,  1^5,  and  be  payable 
on  5th  June.  1935. 

Then  followed  the  usual  directions  as  to  the  preparation, 
signing,  and  issue  of  the  debentures  and  the  raising  of  the 
special  rate  for  pajrment  of  interest  and  principal,  and  for 
submission  to  the  vote  of  the  ratepayers. 

The  by-law  wa^  duly  submitted  to  the  vote  of  the  rate- 
payers in  accordance  with  the  provisions  of  the  Municipal 
Act,  was  ratified  by  the  ratepayers,  and  was  thereafter  finally 
passed  by  the  council  of  defendants  on  5th  June,  1905.  It 
is  conceded  that  all  the  formalities  of  the  Municipal  Act  with 
regard  to  the  passing  of  by-laws  for  the  issue  of  debentures 
were  complied  with,  and  it  is  not  alleged  or  suggested  that 
the  by-law  is  open  to  attack  on  any  ground!  of  irregularity. 
It  was  duly  registered  on  6th  June,  1905,  under  sec.  396  of 
the  Municipal  Act. 

This  action  was  commenced  on  21st  July,  but  no  certifi-> 
cate  under  the  hand  and  seal  of  the  clerk  of  the  Court  stat- 
ing that  the  action  had  been  brought  was  registered  within 
the  period  of  3  months  from  the  registration  of  the  by-law, 
as  required  by  sec.  399.  The  by-law  is  therefore  protected 
I'rom  attack  in  this  action  by  virtue  of  sec.  399  unless,  as  is 
contended,  there  was  no  jurisdiction  to  pass  it.  Taken  by 
itself,  there  is  nothing  in  the  by-law  to  indicate  want  of  jur- 
isdiction in  the  council. 

The  special  Act,  57  Vict.  ch.  75,  enacts  that  defendants 
shall,  in  addition  to  the  powers  conferred  by  the  Municipal 
Light  and  Heat  Act,  which  is  thereby  incorporated,  have 
power  to  produce,  manufacture,  and  use  and  supply  to  others 
to  be  used,  electricity  for  motive  power  and  for  any  other 
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purpose  to  which  the  same  can  be  applied  .  .  .  and  to 
acquire  and  hold  lands,  water  powers,  machinery,  and  all 
other  property,  easements,  and  privileges  necessary  therefor, 
and  shall  for  and  with  respect  to  such  powers  and  purposes 
have  all  and  every  the  powers  which  are  by  the  said  Act  con- 
ferred on  municipal  corporations  with  respect  to  light  and 
heat.  Then  by  sec.  2  defendants  are  empowered  for  the  pur- 
poses mentioned  in  the  preceding  section  of  the  Act  and  the 
Municipal  Light  and  Heat  Act,  and  in  the  exercise  of  any 
other  powers  possessed  by  the  corporation  in  connection  with 
the  objects  in  the  preceding  section  referred  to  or  any  of  them, 
to  borrow  any  sums  of  money  not  exceeding  $250,000,  and 
to  issue  debentures  therefor  payable  in  30  years. 

A  comparison  of  the  by-law  with  these  provisions  shews 
that  it  is  within  the  prescribed  limits  in  every  respect. 

It  takes  powier  to  produce,  manufacture,  and  use  and 
supply  to  others  to  be  used  in  the  terms  of  the  Act. 

It  provides  for  the  acquisition  of  lands,  machinery,  and 
other  property  necessary  for  the  purpose,  and,  this  being  one  of 
the  purposes  authorized  by  the  Act,  it  proceeds  to  provide  for 
the  issue  of  debentures  within  the  prescribed  limit.  There  i^ 
nothing  by  which  any  person  intending  to  purchase  the  de- 
bentures or  otherwise  interested  in  the  by-law  could  detect- 
any  overstepping  of  the  powers  possessed  by  the  council.  And 
it  is  scarcely  disputed  that  if  this  by-law  stood  alone  it  could 
not  be  successfully  impeached  on  the  ground  of  want  of  jur- 
isdiction. 

But  it  is  said  that  the  subsequent  action  of  the  council  in 
passing  by-law  No.  2504,  providing  for  the  execution  of  an 
agreement  between  the  defendants  and  the  Ottawa  and  Hull 
Power  and  Manufacturing  Company,  by  which  defendants* 
contract  with  the  company  for  the  acquisition  from  it  of 
electrical  power  for  the  purpose  of  using  it  and  supplying  it 
to  others  to  be  used,  by  means  of  the  property  and  plant  ac- 
quired from  the  Consumers  Electric  Company,  reflects  back 
tipon  by-law  No.  2489.  It  is  urged  that  the  action  of  the 
council  in  passing  by-law  No.  2504  shews  that  defendants 
never  intended  to  enter  upon  the  production  and  manufac- 
ture of  electricity  for  themselves  as  they  are  authorized  to  do, 
but  to  utilize  the  property  purchased'  in  another  way,  that  is, 
by  means  of  power  procured  from  the  Ottawa  and  Hull  Power 
and  Manufacturing  Company.  In  other  words,  that  there 
was  a  scheme  on  the  part  of  defendants  to  make  an  illusory 
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use  of  their  actual  powers  in  order  to  carry  out  aa  illegal  and 
unauthorized  undertaking. 

Xo  such  case  is  presented  by  the  pleadings,  nor  is  there  on 
the  record  any  material  for  entering  upon  and  determining 
such  a  question. 

Upon  the  pleadings  nothing  is  presented  but  the  bald 
question  of  law  whether  the  by-laws  are  ultra  vires.  And  in 
the  state  of  the  record  it  ought  to  be  assumed  that  the  council 
acted  in  good  faith,  in  the  belief  that  it  had  the  power  which 
it  was  assuming  to  exercise.  And,  so  far  as  by-law  No.  2489 
is  concerned,  I  agree  with  the  Chancellor  that  it  was  in  f ur- 
tiierance  of  the  primary  object  of  the  special  Act  to  acquire 
the  plant  of  a  going  concern  by  which  electrical  power  was  to 
be  supplied  to  the  city  and  its  inhabitants.  And,  that  being 
so,  there  was  jurisdiction  to  pass  the  by-law,  and  it  is  not  now 
open  to  successful  attack. 

But  as  regards  by-law  No.  2504,  I  am  unable  to  agree 
that  it  was  competent  for  the  council  to  pass  it.  Neither  in 
tie  special  Act  nor  otherwise  is  there  to  be  found  power  or 
authority  to  acquire,  that  is,  to  purchase,  the  supply  of  elec- 
tricity to  be  used  and  supplied  to  others  to  be  used  in  the 
manner  contemplated. 

The  power  is  "  to  produce,  manufacture,  and  use,  that  is, 
to  enter  upon  the  process  of  production  and  manufacture, 
and  to  use  electricity  so  produced  and  manufactured  and  to 
supply  it  to  others."  I  am  unable  to  read  these  words  as 
justifying  a  contract  for  the  purchase  of  a  supply  of  the 
power  from  another  producing  and  manufacturing  concern. 
And  I  think  that  by-law  No.  2504,  which  is  aimed  at  and 
intended  for  that  purpose,  is  not  within  the  powers  possessed 
by  defendants.  It  is  also  bad,  in  my  opinion,  as  creating  a 
debt  not  payable  within  the  municipal  year.  With  regard  to 
this  by-law,  we  are  all  agreed  that  it  cannot  be  sustained.  .  .  . 

In  my  opinion,  by-law  No.  2504  ought  to  be  declared  in- 
valid and  void,  and  sls  to  the  other  two  the  appeal  should  be 


Plaintiffs  are  entitled  to  the  general  costs  of  the  action 
and  the  appeal,  any  costs  of  and  occasioned  by  the  attack  on 
the  other  by-laws  to  be  set  off. 

Garrow,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

OsLER,  Maclaren,  and  Meredith,  JJ.A.,  concurred. 
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SHEA  V.  JOHN  INGLIS  CO. 


Master  and  Servant — Injury  to  Servant — Workmen's  Com- 
pensation Act — Negligence  of  Fellow  Servant — Person  to 
whose  Orders  Plaintiff  Bound  to  Conform  — »  Evidence — 
Findings  of  Jury — Damages — Claim'  of  Father  of  Infant 
PlU'intiff  for  Medical  Expenses  and  Loss  of  Services — Ab- 
sence of  Evidence  to  Support  —  Infant  PMntiff  Appren- 
ticed to  Dtfendunts — Duty  of  Defendant's  to  Supply  Medi- 
cal Attendance — Right  of  Infant  to  Require  Payment  of 
Wages  to  Himself. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(6  0.  W.  R.  962,  11  0.  L.  E.  124),  affirming  with  a  variation 
the  judgment  of  Meredith,  C.J.,  upon  the  findings  of  a 
jury,  in  favour  of  plaintiffs  for  $1,500,  in  an  action  brought 
by  John  Shea,  a  lad  of  18  years  of  age,  by  his  father  as  next 
friend,  and  by  his  father  in  his  own  right,  to  recover  damages 
for  injuries  sustained  by  the  son  while  in  the  employment  of 
defendants,  and  for  expenses  incurred  by  the  father  as  the 
result  of  the  injuries.  The  boy  was  an  apprentice  at  the  trade 
of  boiler  making.  He  was  usually  engaged  in  rivetting,  but 
on  6th  September,  1904,  he  was  sent  by  the  foreman  of  the 
shop  temporarily  to  replace  an  absent  lad  who  was  the  regular 
helper  of  Green,  the  operator  of  a  hydraulic  rivetting  or 
bulling  machine.  The  boy  was  injured  while  assisting  Green 
m  the  rivetting  of  a  boiler. 

E.  E.  A.  DuVemet  and  R.  H.  Greer,  for  defendants. 

W.  T.  J.  Lee,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A.),  was  d^elivered  by 

Moss,  C.J.O. : — .  .  .  Defendants'  contentions  are: 
(1)  that  there  was  no  evidence  upon  which  the  jury  could 
properly  find,  as  they  did,  that  one  Green  was  a  person  in  the 
employ  of  defendants  to  whose  orders  or  directions  the  in- 
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fant  plaintiff  John  Shea,  at  the  time  of  the  injur}-^,  was  bound 
to  conform,  or  make  the  further  finding  that  Green  was 
Diligent  in  his  orders  or  directions  to  the  infant  plaintiff, 
in  consequence  of  which  he  received  his  injuries;  and  (2) 
that  the  award  of  $1,500  damages  was  not  sustainable  either 
as  entered  at  the  trial  or  as  modified  by  .  .  .  the  Divi- 
sional Court. 

As  to  the  first  branch,  there  is  ample  evidence  to  sustain 
the  findings  of  the  jury,  and,  for  the  reasons  fully  and  clearly 
expressed  by  the  Divisional  Court,  its  conclusions  in  this 
respect  shoidd  be  affirmed. 

With  regard  to  the  damages,  it  is  plain  from  what  took 
place  when  the  jury  returned  their  answers,  as  well  as  from 
a  perusal  of  the  evidence  and  proceedings  at  the  trial,  that 
the  jury  intended-  to  award  .  .  .  $400  to  the  adult  plain- 
tiff, and  that  that  award  was  intended  as  a  reimbursement  to 
him  for  a  supposed  liability  for  the  medical  expenses  in- 
curred in  connection  with  the  injury  to  his  son,  the  infant 
plaintiff. 

The  answer  made  by  the  jury  to  the  question  addressed  to 
them  by  the  Chief  Justice,  after  they  had  handed  in  their 
answers  to  the  questions  submitted,  shews  that  they  intended 
to  assess  the  infant  plaintiff's  damages  at  no  more  than 
$1,100. 

Although  it  is  alleged  in  the  statement  of  claim  that  the 
adult  plaintiff  had  been  put  to  great  expense,  trouble,  and 
loss  in  caring  for  and  providing  for  the  infant  plaintiff,  and 
had  lost  his  services,  neither  he  nor  any  other  witness  gave 
any  evidence  in  support  of  the  claim.  He  was  examined  as 
a  witness,  but  was  not  questioned  on  this  point.  He  was  not 
even  asked  whether  he  was  liable  to  pay  Dr.  Macdonald  or 
whether  he  had  incurred  any  other  expense  or  liability  in  the 
matter.  Dr.  Macdonald  said  that  he  understood  that  he  was 
called  in  by  defendants  to  attend  the  infant  plaintiff,  and  he 
made  no  reference  to  any  request  for  his  services  by  the 
father.  The  infant  plaintiff  was  not  questioned  on  the 
Eubject. 

It  appears  that  the  infant  plaintiff  was  apprenticed  to 
defendants  for  a  term  of  years  which  had  not  expired  at  the 
date  of  the  trial.     It  does  not  appear  whether  the  agreement 
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of  apprenticeship  was  entered  into  under  R.  S.  0.  1897  ch. 
161,  but,  even  if  it  were,  defendants  would,  according  to  the 
opinion  of  Patteson,  J.,  in  Regina  v.  W.  Smith,  8  C.  &  P. 
153,  be  bound  to  provide  the  infant  plaintiff  with  proper 
medical  advice  and  medicines.  .  .  .  And,  although  sec. 
12  of  ch.  161  makes  it  the  master's  duty  to  provide  suitable 
board,  lodging,  and  clothing  during  the  term  of  the  appren- 
ticeship, it  may  be  that  defendants,  whether  knowingly  or 
unknowingly,  were  in  calling  in  Dr.  Macdonald  merely  ful- 
filling the  greater  obligation  which,  according  to  the  ruling  of 
that  very  learned  Judge,  the  law  impose  upon  the  master  in 
the  case  of  an  apprentice. 

It  does  not  appear  either  whether  the  contract  of  appren- 
ticeship was  with  the  infant  plaintiff  alone,  or  whether  his 
father  was  a  party,  but  apparently  the  infant  plaintiff  was 
receiving  the  wages  himself,  and  the  father  has  not  shewn 
that  he  was  deriving  or  could  derive  any  benefit  from  them 
during  the  term  of  the  apprenticeship.  The  infant  plaintiff 
was  apparently  entitled  to  require  payment  of  his  wages  to 
himself:  R.  S.  0.  1897  ch.  161,  sec.  9;  Simpson  on  Infants, 
pp.  180,  181 ;  Delesdemier  v.  Burton,  12  Gr.  569 ;  Wilson  v. 
Boulter,  26  A.  R.  184     .     .     .     195,  and  cases  there  cited. 

There  is  no  evidence  on  the  record  to  support  any  claim 
for  loss  of  services  by  the  adult  plaintiff,  and,  so  far  as  the 
action  concerns  claims  on  his  behalf,  it  fails.  That  being  so, 
the  judgment  must  be  reduced  to  $1,100. 

It  is  very^  probable  that  the  disposition  of  this  branch  of 
the  case  proposed  by  the  Divisional  Court  would  work  justice 
to  all  parties,  but  unfortunately,  as  defendants  do  not  con- 
sent to  be  bound  by  it,  the  finding  of  the  jury  and  the  state 
of  the  record  preclude  such  a  disposition  of  the  matter. 

The  judgment  should  be  varied  by  dismissing  the  action 
as  respects  the  claim  of  the  adult  plaintiff  without  costs,  and 
by  reducing  the  damages  to  $1,100,  to  be  paid  into  Court  for 
the  infant  plaintiff. 

There  should  be  no  costs  of  the  appeal  to  the  Divisional 
Court  or  in  this  Court. 
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McWILLIAMS  V.  DICKSON  CO.  OF  PETERBOROUGH. 

Timber—Dispute  as  to  Ownership — Crown  Lands — Location 
-—Cancellation — Timber  Licenses — Settlement — Purchase — 
Cheque — Acceptance  on  Accownt — Accord  and  Satisfaction 
—Injunction — Consent  Order  in  Action  afterwards  Dis^ 
missed  for  Want  of  Prosecution  —  Binding  Agreement  — 
--Title — Possession — Jus  TertU — Assignment  of  Location 
—Regulations  of  Department — Settlement  Duties — Forfei- 
ture—Ruling of  Department — Reference. 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
judgment  of  Street,  J.  (6  0.  AV.  E.  706),  directing  a  ref- 
erence to  determine  what  sum  plaintiff  was  entitled  to,  be- 
yond what  had  been  paid  to  him  before  action,  for  certain 
logs  cut  by  him,  which  defendants  had  taken  possession  of 
and  appropriated. 

G.  H.  Watson,  K.C.,  and  6.  M.  Roger,  Peterborough,  for 
defendants. 

B.  F.  McWilliams,  Peterborough,  and  A.  R.  Clute,  for 
plaintiff. 

ITie  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LAREN,  Meredith,  JJ.A.),  was  delivered  by 

Maclaren,  J.A.  : — The  logs  in  question  had  been  cut  upon 
some  11  lots  in  the  3rd  and  4th  concessions  of  the  township 
of  Cavendish,  in  the  county  of  Peterborough,  which  had  been 
covered  by  timber  licenses  held  by  defendants.  Plaintiff 
claimed  to  have  acquired  them  as  the  assignee  of  certain  loca- 
tees  under  the  Free  Grants  Act,  R.  S.  0.  ch.  29,  and  under 
the  Veterans'  Act,  1  Edw.  VII.  ch.  6 ;  and  took  the  ground 
that,  by  the  terms  of  these  statutes  and  defendants'  licenses, 
the  lands  were,  by  such  location,  taken  from  under  the 
licenses. 

The  location  of  7  of  the  lots  was  set  aside  by  the  Crown 
J^ands  Department,  and  these  lots  restored  to  defendants' 
license,  it  being  a  part  of  the  departmental  order  that  plain- 
tiff was  to  be  paid  the  reasonable  cost  of  cutting  the  timber 
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on  these  lands,  a8  if  the  work  had  been  done  in  the  ordinary 
course  of  lumbering  operations.  Tlie  logs  from  these  lots 
were,  however,  inextricably  mixed  with  those  from  the  other 
lots,  to  which  plaintiff  retained  a  good  title.  Various  at- 
tempts were  made  at  a  settlement,  but  other  litigation  and 
the  present  action  have  been  the  final  result.     .     .     . 

The  appellant  took  the  ground  at  the  trial  and  before  U5 
that  the  lands  in  question  had  been  acquired,  not  by  plaintiff 
for  himself,  but  in  reality  by  and  for  his  father,  who  was  an 
oflScial  of  the  department  under  the  Public  Lands  xVct,  and 
that  consequently  no  right  had  been  acquired  to  them.  The 
trial  Judge  found,  on  the  evidence,  that  there  was  a  bona  fide 
intention  from  the  beginning  that  the  lands  were  to  be  the 
property  of  plaintiff  and  not  of  his  father,  and  the  report 
of  the  evidence  appears  fully  to  sustain  this  finding. 

Defendants  further  contended  that  they  had  fully  paid 
plaintiff  by  accepting  his  order  for  $500  and  sending  him  a 
cheque  for  $5,457.93  as  in  full  payment,  which  he  accepted 
and  cashed.  Plaintiff  acknowledged  receipt  of  the  letter  con- 
taining the  cheque,  and  stated  that  he  accepted  the  amount 
as  on  account.  The  trial  Judge  held  that  this  was  not  a 
settlement,  and  his  judgment  is  in  accordance  with  the  law 
as  laid  down  in  Day  v.  McLea,  22  Q.  B.  D.  610,  and  Nathans 
V.  Ogden,  22  T.  L.  R.  57,  and  by  this  Court  in  Mason  v. 
Johnston,  20  A.  R.  412. 

The  appellants  also  took  the  ground  that  certificates 
under  the  Veterans^  Act  could  not  be  assigned,  and  that,  if 
they  could,  plaintiff  could  not  become  the  holder  of  so  much 
land  as  had  been  assigned  to  him.  The  departmental  docu- 
ments dealing  with  these  certificates  and  the  locations  under 
them  are  very  informal,  but,  as  pointed  out  by  Street,  J., 
there  is  nothing  in  the  Act  to  prevent  the  original  locatees 
from  contracting  to  convey  before  location  and  conveying 
after  location  the  land  located  to  them. 

The  trial  Judge  has  analysed  the  evidence  and  traced  the 
title  regarding  each  of  the  lots  in  question,  and,  after  a  caro- 
ful  perusal  of  the  evidence,  I  am  of  the  opinion  that  his 
conclusions  are  correct. 

I  am  also  of  the  opinion  that  he  was  right  in  holding  that 
the  ruling  of  the  Department  of  Crown  Lands  of  1st  February, 
1904,  should  control  and  govern  the  rights  of  the  parties^  as  it 
was  practically  accepted  and  acted  upon  by  them.     Also  that 
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in  any  referenjce  or  inquiry  as  to  the  quantity  or  value  of  the 
logs  the  terms  of  the  consent  order  made  by  Falconbridge^ 
CJ.,  on  26th  May,  1904,  in  the  previous  action  between  the 
same  parties,  which  was  dismissed  for  want  of  prosecution, 
should  form  the  basis  of  such  inquiry,  as  it  is  still  a  valid 
and  subsisting  agreement. 

The  appeal  of  defendants  should  therefore  be  dismissed 
with  costs. 

Plaintiff  cross-appealed  against  that  part  of  the  judgment 
which  upheld  the  departmental  order  cancelling  the  location 
of  7  of  the  lote  and  giving  defendants  the  logs  cut  upon  these 
lots,  subject  to  their  paying  for  the  cost  of  cutting,  etc.  I 
am  of  the  opinion  that  this  part  of  the  judgment  is  also  right, 
and  that  the  cross-appeal  should  be  dismissed  with  costs. 


June  29th,  1906. 
C.A. 
McLEOD  V.  LAWSON. 

McLEOD  V.  CRAWEORD. 

Contract — Mining  Location — Discovery  of  Minerals — Agree- 
ment between  Prospectors — Decla^'ation  of  Interests  of  Co^ 
owners — Statute  of  Frauds — Trust — Lease  Taken  in  Name 
of  One — Agreement  of  Lessee  with  Stra^nger — Construction 
— RatificaHan  by  Co-owners — Notice  of  Interests  of  Co- 
owners — Licence  to  Mine — Taking  out  Ore — Share  in  Pro- 
ceeds— Fraud — Amendment — Land  Titles  Act — Injunction 
—Costs. 

Appeal  by  defendant  Herbert  6.  Lawson  from  judgment  of 
Mabee,  J.  (7  0.  W.  B.  519),  in  the  first  action,  which  was 
brought  by  Murdoch  McLeod  and  Donald  Crawford  to  have 
their  rights  declared  in  reference  to  a  certain  mining  location 
of  40  acnes  in  the  township  of  Coleman,  in  the  district  of 
Xipissing,  a  mining  lease  whereof  was  granted  to  defendant 
Thomas  Crawford.  Subsequent  to  the  commencement  of  the 
action  John  McLeod  and  John  McMartin  were  added  as  de- 
fendaots.  Defendant  John  McLeod  was  afterwards  declared 
a  lunatic,  and  Thomas  Harold,  his  committee,  was  thereafter 
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also  added  as  a  defendant.  Defendant  Thomas  Crawford 
entered  into  an  agreement  under  seal  with  defendant  Lawson 
dated  8th  June,  1905,  in  respect  of  the  location.  By  the 
judgment  appealed  against,  plaintiffs  and  defendant  John 
McLeod  were  each  declared  entitled  to  a  one-quarter  interest 
m  the  location,  and  an  injunction  was  granted  against  de- 
fendant Lawson,  and  directions  were  given  for  the  disposi- 
tion of  the  ore  which  had  already  been  mined  and  converted 
into  money. 

There  was  also  an  appeal  by  defendant  Thomas  Crawford 
from  the  judgment  in  the  first  action  and  from  the  judgment 
in  the  second  action,  which  was  brought  by  John  McLeod 
against  Thomas  Crawford,  Donald  Crawford,  and  Murdoch 
McLeod,  for  a  declaration  that  plaintiff  was  entitled  to  a  one- 
quarter  interest  in  the  mining  location  mentioned.  The  judg- 
ment declared  that  John  McLeod  was  so  entitled,  and  from 
that  JTiomas  Crawford  appealed  in  so  far  as  his  rights  and  in- 
terest were  affected. 

The  actions  were  tried  together  by  Mabee,  J. 

The  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 


S.  H.  Blake,  K.C.,    W.    M 
Stewart,  for  defendant  Lawson. 


I.  F.  Hellmuth,  K.C.; 
Thomas  Crawford. 


Douglas,   K.C.,   and  A.  M. 
and  W.  H.  Irving,  for  defendant 


G.  H.  Watson,  K.C.,  and  J.  B.  Holden,  for  plaintiffs 
Murdoch  McLeod  and  Donald  Crawford. 

B.  "McKay,  for  John  McLeod  and  Thomas  Harold. 

A.  D.  Crooks,  for  defendant  MdMartin. 

Moss,  C.J.O. : — In  these  two  cases  there  are  altogether 
three  appeals.  There  is  first  of  all  the  main  appeal  by  de- 
fendant Lawson  in  the  first  case,  to  which  plaintiffs  and  all 
the  defendants  are  respondents ;  then  an  appeal  by  defendart 
Thomas  Crawford,  supported  by  the  plaintiffs,  in  the  sam> 
case,  to  which  defendant  Lawson  is  the  respondent;  and 
finally  an  appeal  by  defendant  Thomas  Crawford  in  the 
second  case,  to  which  plaintiffs  in  that  action  are  the  respon- 
dents. The  actions  were  tried  together  by  Mabee,  J.,  with- 
out a  jury,  and  in  a  considered  judgment  he  has  set  forth 
the  material  facts  as  he  found  them.     A  number  of  matters 
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which  were  more  or  less  in  dispute  before  the  trial  are  now 
not  questioned,  but  the  appellants  dispute  some  of  the  find 
ings  of  fact  as  well  as  the  conclusions  of  law  upon  which  the 
judgments  are  based. 

The  defendant  Thomas  Crawford  does  not  deny  tha*". 
plaintiffs  are  jointly  and  equally  interested  with  him  in  the 
mining  location  held  by  him  under  the  lease  from  the  Crown 
dated  5th  January,  1905,  but  he  denies  that  John  McLeod 
18  entitled  to  any  interest  therein,  and  contends  that,  if  he 
has  any,  it  is  only  in  the  shares  of  plaintiffs  in  the  first  action. 

The  purpose  of  the  second  action  is  to  have  it  declared 
that  John  McLeod  is  entitled  to  an  equal  share  or  interest 
in  the  location  with  defendant  Thomas  Crawford  and  the 
plaintiffs  in  the  first  action,  each  being  possessed  of  a  one- 
quarter  share  therein. 

The  trial  Judge  determined  in  favour  of  John  McLeod. 
The  defendant  Thomas  Crawford  appeals  from  the  judgment 
so  declaring,  and  it  may  be  convenient  to  dispose  of  this 
branch  of  the  case  at  this  stage.  The  evidence  establishes 
that  John  McLeod  was  one  of  the  prospecting  party  by  whom 
the  discovery  on  the  location  was  made,  and  that  under  an 
agreement,  assented  to  and  acquiesced  in  by  Thomas  Craw- 
ford, John  McLeod  was  admitted  to  an  equal  one-fourth 
share  or  interest  with  Murdoch  ^McLeod,  Donald  Crawford, 
and  Thomas  Crawford;  that  this  was  fully  understood  and 
agreed  to  before  it  was  arranged  that  the  application  for  the 
lease  was  to  be  made  in  the  name  of  Thomas  Crawford  instead 
of  that  of  Murdoch  'McLeod,  who  was  the  actual  discoverer ; 
that  Thomas  Crawford  knew  that  the  application  was  for 
the  benefit  of  all  4,  and  that,  if  the  lease  was  issued  to  him, 
he  wag  to  hold  for  their  benefit.  It  is  evident  that  if  ibefore 
the  issue  of  the  lease  he  had  disputed  John  McLeod' s  right 
to  share  with  himself  and  the  others,  they  would  not  have 
agreed  to  the  issue  of  the  lease  to  him.  If  at  the  time  when 
it  was  agreed  that  the  application  should  be  in  his  name  he 
had  it  in  his  mind  that  John  McLeod  was  not  entitled  to  an 
equal  share,  he  did  not  disclose  it  to  his  associates,  and  by 
his  silence  as  well  as  by  his  acts  he  led  them  to  believe  that 
he  was  to  hold  the  lease  when  issued  to  him  on  behalf  and  for 
the  benefit  of  all  4  in  equal  shares.  Subsequently  to  the 
i^ue  of  the  lease,  and  before  the  time  of  the  dealings  with 
(tefendant  Lawson,  he  admitted  that  John  McLeod  was  en- 
titled to  a  share,  and  to  the  witness  Bowen  he  stated  it  was 
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a  one-quarter  share.  The  trial  Judge's  finding  of  fact  as 
to  the  extent  of  John  McLeod's  share  or  interest  should  be 
affirmed.  And  in  the  circumstances  shewn  the  defence  of 
the  Statute  of  Frauds  presents  no  difficulty.  It  is  quite 
plain  that  Thomas  Crawford  was  not  in  a  position  to  apply 
to  the  Crown  Lands  Department  for  a  lease  in  his  own  right. 
He  was  not  a  discoverer,  nor  was  he  a  purchaser  of  rights. 
It  was  only  as  the  nominee  of  the  actual  discoverer,  and  with 
the  acquiescence  of  the  others,  that  he  could  support  an  appli- 
cation. ^  But  for  the  action  and  assistance  of  the  associates 
in  enabling  him  to  apply  on  the  strength  of  their  rights,  it 
would  have  been  a  fraud  upon  the  Crown  for  him  to  have 
obtained  a  lease.  In  truth  he  could  only  apply  as  represent- 
ing their  rights,  and  these  were  only  made  over  to  him  to 
hold  and  exercise  in  trust  for  the  whole  body  of  associates. 
To  deny  the  rights  and  interests  of  his  associates  would  be  a 
fraud  on  them  as  well  as  upon  the  Crown.  And  it  is  well 
established  law  that  the  Courts  will  not  permit  the  Statute 
of  IVauds  to  be  made  an  instrument  of  fraud  by  precluding 
parol  evidence  shewing  the  fraud. 

The  case  of  Isaac  v.  Evans,  16  Times  L.  R.  113,  was 
much  relied  on  by  counsel  for  Thomas  Armstrong.  As  ap- 
pears from  the  subsequent  report  at  p.  480  of  the  same 
volume,  the  ruling  was  upon  the  opening  of  coimsel  at  the 
beginning  of  the  trial,  and  the  case  was  remitted  for  trial 
by  the  Court  of  Appeal.  And  there  does  not  appear  to  have 
been  any  acquiescence  by  the  Court  of  Appeal  in  the  views 
of  the  trial  Judge.  Assuming  the  correctness  of  his  views 
with  regard  to  the  facts  of  the  case,  it  does  not  govern  here, 
for  the  facts  are  not  similar.  There  had  been  no  acquisi- 
tion by  either  of  the  parties  to  the  action  of  any  interest  in 
the  lands  prior  to  the  grant  of  the  lease  to  the  defendant, 
while  in  the  present  case  there  were  rights  entitling  the 
holder  to  apply  for  and  obtain  a  lease,  and  these  were  m 
effect  made  over  to  Thomas  Crawford,  not  for  his  own  bene- 
fit  alone,  but  in  order  to  secure  the  rights  of  all  parties  in- 
terested. And  in  these  circumstances  the  view  of  the  Stat- 
ute of  Frauds  taken  in  such  cases  as  Heard  v.  Pilley,  L.  B. 
4  Ch.  548, 'and  Rochefoucauld  v.  Boiustead,  [1897]  1  Ch. 
196,  is  applicable  here.  See  also  Barton  v.  McMillan,  19 
A.  R.  602,  20  S.  C.  R.  404. 

The  appeal  in  the  second  action  should  therefore  be  dis- 
missed. 
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Then  with  regard  to  Thomas  Crawford's  appeal  in  the 
first  action.  His  contention  is  that  the  agreement  between 
him  and  defendant  Lawson  is  void  as  having  been  procured 
by  fraud,  misrepresentation,  and  concealment  of  material 
facts,  by  defendant  Lawson.  When  the  action  went  to  trial 
there  was  no  issue  of  this  kind  raised  by  the  pleadings.  The 
plaintiflk  impeached  the  agreement  on  the  ground  that 
it  was  made  without  the  knowledge,  consent,  or  authority 
of  the  plaintiffs  and  John  McLeod,  and  in  disregard  of  their 
rights  and  interests.  The  defendant  Thomas  Crawford 
in  his  statement  of  defence  contented  himself  with  denying 
all  the  allegations  of  the  plaintiffs'  statement  of  claim.  In 
form  this  amounted  to  an  affirmation  of  the  validity  of  the 
agreement,  and  at  the  opening  of  the  trial  his  counsel  ap- 
plied for  leave  to  add  to  his  defence  a  paragraph  alleging 
acquiescence  by  the  plaintiffs  in  the  agreement.  And  it  was 
not  until  the  trial  had'  been  adjourned  from  14th  December, 
1905,  to  8th  January,  1906,  and  again  to  26th  February,  that 
an  application  was  made  on  Thomas  Crawford's  behalf  to  set 
up  the  contention  of  fraud.  The  trial  Judge  refused  the 
application.  Sut  during  the  continuance  of  the  trial  evid- 
ence was  admitted  shewing  all  the  circumstances  surround- 
ing and'  connected  with  defendant  Lawson's  dealing  with 
Thomas  Crawford,  including  his  knowledge  concerning  the 
probable  value  of  the  location  arising  from  an  inspection 
made  by  himself  and  others  and  information  given  to  him 
as  to  indications  discovered  upon  it.  The  Judge  dealt  with 
the  question,  and  came  to  the  conclusion  that  no  case  wa^ 
made  for  declaring  the  agreement  void.  The  Judge  properly 
refused  to  allow  the  amendment  asked.  If  sought  to  raise  a^ 
issue  between  co-defendants  at  a  very  late  stage  of  the  pro- 
ceedings setting  up  a  claim  that  defendunt  Thomas  Crawford 
had  never  thought  of  suggesting  during  the  progress  of  the 
litigation  from  July,  1905,  and  which  was  doubtless  a  sug- 
gestion of  counsel  as  an  afterthought.  It  may  be  that  hav- 
ing refused  the  amendment  he  should  not  have  considered  th^^ 
evidence  said  to  bear  upon  the  question.  It  was  not  in  issue, 
and  defendant  Lawson  was  not  called  upon  to  defend  himseL' 
against  the  charge.  But  a  perusal  of  the  evidence  leads  to 
the  same  conclusion  as  that  reached  by  the  trial  Judge.  It 
discloses  no  case  of  fidiiciary  or  other  relationship  or  any 
other  position  towards  Thomas  Crawford  placing  Lawsor 
VOL.  vni.  o.w.B.  NO.  6 — 16 
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under  any  obligation  to  deal  with  him  otherwise  than  at 
aom's  length,  or  to  disclose  to  him  the  knowledge  he  pos- 
sessed of  the  location  or  its  probable  value.  He  did  uo 
more  than  any  purchaser  of  a  property  from  aaotlip^  i.^ 
entitled  to  do.  In  order  to  succeed  in  his  contention  it  wai 
incumbent  on  Thomas  Crawford  to  shew  not  only  that  grea* 
advantage  had  been  taken  of  him  and  that  such  advantage 
arose  from  superiority  of  skill  or  information,  but  also  that 
there  was  some  obligation  resting  on  Lawson  to  make  dis- 
closure  of  the  circumstances  which  had  come  to  his  knowledg< 
respecting  the  location.     And  in  this  he  failed. 

In  the  manner  in  which  the  question  has  been  raised  it  i 
not  a  case  of  the  Court  being  asked  to  decree  specific  per 
formance,  and  Thomas  Crawford  resisting,  in  which  casi 
perhaps  less  would  be  required  of  him:  Walters  v.  Morgan 
3  DeG.  F.  &  J.  723;  Walmsley  v.  Griffith,  10  A.  B.  322.  Th 
transaction  itself  was  one  in  which  each  probably  had  goo< 
reason  to  suppose  there  was  a  certain  risk.  Thomas  Craw 
ford  does  not  appear  from  the  evidence  to  be  a  person  likel; 
to  be  easily  overreached.  His  occupation  and  dealings  seen 
to  fit  him  for  coping  with  others  in  a  land  or  mining  tran^ 
action,  and  he  understood  perfectly  the  nature  of  the  agree 
ment  he  was  entering  into.  Lawson  undertook  all  the  ris 
of  possible  failure  of  the  location  to  develop  in  paying 
quantities.  He  paid  $200  and  undertook  to  prospect  and  d( 
velop  the  location  at  his  o\ra  expense,  and  to  give  one-fourt 
of  the  gross  products  to  Thomas  Crawford.  And  it  was  nc 
until  the  lapse  of  many  months  that  it  occurred  to  Thorns 
Crawford  or  his  advisers  to  set  up  that  any  unfair  advantag 
had  been  taken  of  him  in  the  transaction.  His  appeal  o 
this  branch  of  the  case  should  also  be  dismissed. 

There  remains  the  appeal  of  the  defendant  Lawson  again: 
the  judgment  pronounced  in  favour  of  plaintiffs  in  the  firi 
action. 

The  learned  trial  Judge,  while  upholding  the  agreemer 
as  between  Thomas  Crawford  and  Lawson,  was  of  opinic 
that  it  was  not  binding  on  plaintiffs  Murdoch  McLeod  ai 
Donald  Crawford  and  the  defendant  John  McLeod.  He  a] 
pears  to  have  reached  this  conclusion  chiefly  upon  his  vie 
of  the  Lands  Titles  Act,  R.  S.  0.  1897  ch.  138,  thoug 
he  also  dealt  with  the  effect  of  the  agreement  itself.  I 
was  of  opinion  that,  although  plaintiffs  were  not  aware  < 
the  agreement  having  been  made  until  the  evening  of  ti 
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day  on  which  it  was  entered  into,  yet  upon  learning  of  it 
thqr  agreed  and  intended  to  ratify  it  But  because  the  fact 
of  ratification  was  not  communicated  to  Lawson,  and  he  did 
not  change  his  position  on  the  faith  of  it,  no  effect  was  given 
to  their  action  in  that  r^ard. 

He  was  also  of  opinion,  and  in  this  he  is  supported  by 
the  evidence,  that  Lawson  had  no  notice  or  knowledge  of  the 
rights  or  interests  of  plaintiffs  and  John  McLeod.  But  he 
appears  to  have  proceeded  upon  sec.  21  of  the  Lands  Titles 
Act,  and  to  have  come  to  the  conclusion  that  it  prevented  hipo. 
from  dealing  with  the  land  comprised  in  the  lease  in  any 
way  BO  as  to  affect  the  interests  of  plaintiffs  or  John  McLeod. 
The  section  should  be  read  in  connection  with  other  sections 
of  the  Act  which  have  a  material  bearing,  as  modifying  the 
provisions  of  sec.  21  as  applicable  to  letters  patent  from  the 
Crown  demising  lands  or  mining  rights  in  the  district  of 
Nipifising.  Section  169  puts  Crown  demises  of  this  kind 
on  the  same  footing  apparently  as  letters  patent  granting  the 
land  in  fee  in  certain  districts,  and  among  others  the  dis- 
trict of  Nipissing.  Ajid  it  seems  that  sec.  21  is  intended  to 
apply  to  leases  or  leasehold  interests  created  after  the  issue 
of  letters  patent  from  the  Crown.  The  rights  that  are  re-* 
served'  by  sub-sec.  (4)  are  in  respect  of  the  person  who  be- 
comes the  first  registered  owner  of  leasehold  land.  As 
against  him,  where  he  is  not  entitled  for  his  own  benefit, 
the  registration  as  first  registered  owner  does  not  make  him 
the  owner  nor  cut  out  the  unregistered  estates,  rights,  in- 
terests, or  equities  of  the  persons  who  are  entitled  to  the  land 
registered.  But  this  does  not,  at  all  events  in  the  case  of 
lands  or  mining  rights  in  the  district  of  Nipissing  demised 
by  letters  patent  from  the  Crown,  affect  the  rights  of  the 
registered  owner  to  deal  with  third  persons  or  the  right  of 
third  persons  to  deal  with  them  in  the  absence  of  a  caution 
or  useless  in  the  case  of  fraud.  The  provisions  of  sec.  103 
indicate  the  intention  of  the  Act  to  permit  registered  owners 
to  deal  with  the  lands  and  third  persons  to  deal  with  them 
in  respect  of  the  lands,  although  it  may  appear  on  the  regis- 
ter that  the  registered  owner  is  a  trustee.  And  it  could 
scarcely  have  been  intended  that  a  purchaser  from  a  regis- 
tered owner  of  leasehold  lands  under  sec.  21  was  to  be  obliged 
to  take  the  lands  subject  to  unregistered  estates,  rights,  in- 
terests, or  equities,  even  though  he  had  no  notice  of  the  ex- 
istence of  any.     The  effect  would  be  that  no  persons  could 
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safely  deal  with  the  registered  owner,  lest  claims  the  exist- 
ence of  which  there  were  no  means  of  ascertaining  might 
be  set  up.  The  result  would  certainly  not  be  in  accord  witli 
the  policy  of  an  Act  the  object  of  which,  as  avowed  in  the 
title,  is  to  simplify  titles  and  facilitate  the  transfer  of  land. 

Apart  from  the  Act,  the  plaintiffs  and  John  McLeod,  b} 
joining  as  they  did  in  enabling  the  lands  to  be  vested  in 
Thomas  Crawford,  thereby  held  him  out  to  third  persons  as 
authorized  and  enabled  to  deal  with  the  land  as  his  own. 
Had  they  desired  to  preserve  their  right  to  be  consulted,  it 
was  incumbent  upon  them  to  file  a  caution,  which  they  ne- 
glected to  do  until  after  the  agreement  with  Lawson  and  af tei 
he  had  filed  a  caution  for  his  own  protection. 

There  is  no  pretence  that  Thomas  Crawford  wa^  acting 
in  collusion  with  Lawson,  or  that  he  was  not  acting  in  the 
transaction  with  him  in  what  he  supposed  to  be  the  besi 
interests  of  all.  He  was  doing  the  best  he  could  to  make  a 
bargain  advantageous  to  himself  and  his  associates.  All  hi^ 
interests  were  to  get  the  most  he  could  for  himself  and  them 

Lawson  dealt  with  the  person  duly  authorized  and  em- 
powered to  deal  with  the  lands,  and,  so  far  as  the  evidence 
discloses,  he  entered  into  the  agreement  in  good  faith  anc 
without  any  notice  or  knowledge  of  any  rights,  interests,  oi 
claims  which  should  have  prevented  him  from  dealing  witl 
Thomas  Crawford.  And  the  plaintiffs  and  John  McLeoc 
should  be  held  bound  by  the  agreement  as  fully  and  to  th( 
same  extent  as  Thomas  Crawford. 

The  next  question  is,  what  did  Lawson  acquire  by  virtu< 
of  the  agreement?  It  was  not  a  term,  or  a  leasehold  estati 
or  interest.  But  it  was  more  than  a  mere  personal  license 
It  was  a  right  to  enter  upon  and  win  and  remove  ore  an( 
minerals.  But  there  is  nothing  in  the  language  of  the  agree 
ment  to  lead  to  the  conclusion  that  an  exclusive  right  wa 
granted  or  intended  to  be  conferred.  The  highest  that  cai 
be  claimed  for  it  is  that  it  was  a  profit  k  prendre,  and,  a 
pointed  out  by  Lindler\%  L.J.,  in  Duke  of  Sutherland  ^ 
Heathcote,  [1892]  1  Ch.  475,  this  is  not  an  exclusive  righ 
unless  it  can  be  clearly  inferred  from  the  language  of  tli 
grant  that  it  was  so  intended.  He  said  (p.  484)  :  "A  profi 
k  prendre  is  a  right  to  take  something  off  another  person' 
land;  such  a  right  does  not  prevent  the  owner  from  takin 
the  same  sort  of  thing  from  off  his  own  land ;  the  first  righ 
may  limit  but  not  exclude  the  second.  An  exclusive  right  t 
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all  the  profit  of  a  particular  kind  can  no  doubt  be  granted; 
but  8ueh  a  right  cannot  be  inferred  from  language  which  is 
not  clear  and  explicit'*  He  then  referred  to  Lord  Mountjoy's 
case,  where  the  words  of  grant  of  the  right  to  take  ores,  etc., 
were  followed  by  the  words  '^  without  the  let  or  interruption 
of  the  person  making  the  grant,**  and  said  that  it  has  always 
been  regarded  as  a  leading  authority  for  the  proposition  that 
a  grant  in  fee  of  liberty  to  dig  ores  does  not  confer  on  the 
grantee  an  exclusive  right  to  dig  them,  even  if  the  grant  is 
in  terms  without  any  interruption  by  the  grantor.  Lawson*s 
right  was  therefore  a  right  not  excluding  plaintiffs  or  others 
claiming  under  1%em.  And  it  cmly  extended  to  31st  August, 
1905. 

He  claims  to  be  entitled  to  an  extension  of  his  rights  by 
virtue  of  the  last  clause  of  the  agreement,  but,  apart  from 
the  question  of  fact  as  to  whether  he  ever  put  himself  in  a 
position  to  claim  the  execution  of  the  terms  of  that  clause,  it 
is  in  itself  of  too  vague  and  indefinite  a  character  to  be  cap- 
able of  enforcement.  Putting  upon  it  the  construction  that 
it  leaves  it  with  him  to  name  the  time  for  which  he  may 
desire  to  use  it — the  most  favourable  for  him — it  would  be 
necessary  that  he  should  do  so  before  31st  August,  and  he 
did  not  place  himself  in  that  position,  by  a  formal  notice  or 
requisition  to  that  effect. 

His  rights  under  the  agreement  must  be  considered  as 
ended  on  3l8t  August.  But  the  institution  of  and  proceed- 
ings in  the  action  prevent  the  case  from  being  now  dealt  with 
vhoDy  on  that  footing.  The  injunction  order,  while  restrain- 
ing Lawson  from  removing  ore  or  mineral  until  the  trial  or 
other  final  disposition  of  the  action,  gave  him  liberty  to  pro- 
ceed with  mining  operations  subject  to  supervision  by  plain- 
tiffs and  the  keeping  of  accounts.  And  under  the  liberty 
thus  given  operations  have  been  carried  on  probably  to  the 
present  time.  The  result  of  the  view  of  the  rights  of  the 
parties  here  taken  is  that  defendant  Lawson  was  entitled  to 
proceed  with  his  operations  under  and  in  accordance  with 
the  terms  of  the  agreement  until  31st  August — plaintiffs  and 
defendants  Thomas  Crawford  and  John  McLeod  being  en- 
titled to  one-fourth  of  all  the  ore  or  mineral  mined  or  taken 
ttp  to  that  date,  or  one-fourth  of  the  value,  as  they  may  elect. 
Plaintiffs  and  defendants  Thomas  Crawford  and  John  Mc- 
leod are  entitled  to  all  mined  or  taken  since  that  date,  sub- 
ject, however,  to  the  allowance  to  defendant  Lawson  of  the 
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actual  working  expenses  of  the  operations  since  that  date, 
and  to  a  fair  allowance  for  his  care  and  trouble  in  connection 
with  such  operations. 

The  judgment  appealed  against  will  be  varied  so  as  to 
give  effect  to  the  conclusions  here  stated. 

As  to  the  costs,  the  disposition  made  by  the  learned  trial 
Judge  of  the  costs  up  to  and  inclusive  of  the  trial  should  not 
be  disturbed. 

Should  a  reference  be  necessary  in  order  to  determine 
as  to  the  expenses  and  allowances  to  be  made  to  defendant 
Lawson,  the  costs  of  the  reference  will  be  reserved. 

Plaintiffs  should  pay  to  Lawson  the  general  costs  of  the 
appeal:  all  costs  of  and  occasioned  by  the  contentions  on 
which  he  has  failed  to  be  set  off. 

The  other  two  appeals  are  dismissed  with  costs. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 
Meredith,  J.A.,  dissented. 


Anglin,  J. 


July  3rd,  1906. 


CHAMBERS. 

LIDDIARD  V.  TORONTO  R.  W.  CO. 

Costs — Postponement  of  Trial — Powers  of  Judge  in  Chambers 
after  Trial 

Motion  by  plaintiffs  for  costs  of  postponements  of  the 
trial  of  this  action  by  Street,  J.,  and  Teetzel,  J.,  respec- 
tively. 

J.  E.  Cook,  for  plaintiffs. 

G.  B.  Strathy,  for  defendants. 


Anglin,  J. : — The  motion  is  refused,  on  the  ground  that 
there  is  no  jurisdiction  in  a  Judge  in  Chambers  to  make  the 
order  asked.  As  to  the  postponement  before  Street,  J.,  the 
material  rather  indicates  that  it  was  his  intention  that  there 
should  be  no  costs.     As  to  the  postponement  before  Teetzel, 
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J.,  these  costs  could  probably  have  been  dealt  with  either  by 
myself,  sitting  as  trial  Judge  when  the  action  of  the  younger 
plaintiff  was  finally  disposed  of,  or  again  at  the  trial  before 
the  Chancellor,  when  the  action  of  the  senior  plaintiff  was 
finally  tried.  Plaintiffs  appear  not  to  have  asked  for  these 
costs  upon  either  occasion.  Neither  as  trial  Judge  nor  as  a 
Judge  in  Chambers  have  I  now  jurisdiction  to  deal  with  them. 
There  will  be  no  costs  of  this  application. 


Clute,  J.  July  3rd,  1906. 

TRIAL. 

ALLAN  V.  McLEAN. 

Bankruptcy  a^id  Insolvency  —  Preference  —  Chattel  Mortgage 
—Actual  Advance  hy  Third  Person — Money  Applied  on 
Debt  Due  by  Insolvent  —  Creditor's  Knowledge  of  InsoU 
vency — Absence  of  Knowledge  by  Third  Person, 

Action  to  set  aside  a  chattel  mortgage  dated  28th  March, 
1905,  made  by  George  R.  Levagood  to  defendant  McLean  for 
$560,  as  fraudulent  and  void  as  against  the  plaintiff  as  as- 
signee for  the  benefit  of  the  creditors  of  George  R.  Levagood. 

J.  J.  Drew,  Guelph,  for  plaintiff. 

W.  M.  Douglas,  K.C.,  and  J.  Watt,  Guelph,  for  defendants 
the  Traders  Bank. 

X.  Jeffrey,  Guelph,  for  defendant  McLean. 

Clute,  J. : — .  .  .  The  mortgagor,  Levagood,  came  to 
Guelph  in  November,  1904,  and  started  a  piano  business.  He 
made  a  deposit  in  defendants'  bank  on  19th  November  of 
$640,  and  about  6th  December  commenced  business.  By  13th 
December  the  account  was  overdrawn.  A  discount  of  $140 
was  made  on  20th  December,  but  the  account  was  again  over- 
^wn  on  3rd  January,  and  so  continued  until  4th  February, 
when  the  overdraft  was  covered  by  Levagood's  note,  which 
was  discounted  for  $253.70,  and  towards  the  end  of  March 
there  was  an  overdraft  of  $295  and  an  outstanding  note  for 
$253.70  and  interest,  making  altogether  over  $500. 
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This  claim  was  continually  pressed  by  the  manager  of  the 
bank,  and,  about  a  week  or  10  days  before  the  mortgage  was 
given,  the  manager  insisted  that  the  indebtedness  must  be 
paid.  The  manager  then  applied  to  defendant  McLean  to 
make  a  loan  for  Levagood  by  way  of  chattel  mortgage,  and 
McLean  consented  to  do  so  if  the  security  was  sufficient.  Xotli- 
ing  further  seems  to  have  taken  place  except  pressure  on  the 
part  of  the  bank  manager  for  payment  of  the  claim,  until 
the  morning  of  the  day  the  chattel  mortgage  was  executed. 
The  manager  sent  for  Levagood  and  insisted  upon  payment, 
and  Levagood  consented  to  give  a  chattel  mortgage,  and  the 
manager  then  went  out  to  find  McLean.  He  met  him  at  the 
door  of  the  bank  and  brought  him  into  his  private  office, 
where  Levagood  then  was.  It  was  there  arranged  that  Leva- 
good  should  give  a  chattel  mortgage  upon  all  his  stock  in 
trade  and  his  household  futniture,  which  practically  covered 
all  his  assets,  for  the  amount  of  his  indebtedness,  which  was 
ascertained  to  be  $560,  and  that  the  proceeds  of  such  loan 
should  be  paid  to  the  bank.  .  .  .  The  mortgage  was  then 
prepared  and  there  executed.  A  cheque  was  then  drawn  by 
defendant  McLean,  marked  good  by  the  teller  of  the  bank, 
and  handed  to  Levagood,  who  immediately  handed  the  same 
to  the  manager  of  the  bank,  and  it  passed  to  the  credit  of 
Levagood's  account. 

The  evidence  clearly  shewed  that  .  .  .  that  the  loan 
was  made  at  the  instance  of  the  bank  manager  for  the  express 
purpose  of  raising  a  snm  of  money  to  pay  off  Levagood's  in- 
debtedness to  the  bank;  that  McLean  knew  the  purpose  for 
which  the  loan  was  made;  that  the  whole  transaction  was 
carried  through  at  the  instance  and  for  the  benefit  of  the 
bank. 

It  also  appeared  that  at  the  time  the  mortgage  was  given 
Levagood  was  insolvent,  and  he  made  an  assignment  5  days 
afterwards — on  3rd  April,  1905. 

I  am  satisfied  that  the  manager  of  the  bank  had  reason 
to  believe,  and  did  believe,  that  Levagood  was  in  financial 
straits  and  was  on  the  eve  of  insolvency.  It  does  not 
appear  that  McLean  had  this  knowledge.  He  made  no  in- 
quiry whatever  as  to  the  title  of  Levagood  to  the  property, 
beyond  asking  him  if  there  were  any  liens  against  it.  He 
allowed  himself  to  be  used  without  question  by  the 
bank    manager    for    the    purpose    of    raising    this    money 
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to  pay  off  the  liability  to  the  bank,  at  a  time  when  Leva- 
good  was  insolvent,  and  when  the  bank  manager  had 
reason  to  believe  that  he  was  in  financial  difficulties.  It  is 
not  the  ordinary  case  of  a  debtor  applying  for  a  loan  in  the 
usual  way  and  obtaining  that  loan  and  making  application 
of  it  as  he  sees  fit.  It  was  the  case,  having  regard  to  the 
whole  transaction,  where  the  intent  of  the  parties  was  that  a 
loan  should  be  made  for  the  special  benefit  of  the  bank,  and, 
as  I  find,  with  the  knowledge  that  if  the  loan  had  been  made 
directly  to  the  bank  it  would  be  void  under  the  Act  as  against 
creditors. 

The  question  is  whether  the  case  falls  within  Gibbons  v. 
Wilson,  17  0.  R.  1,  or  Burns  v.  Wilson,  28  S.  C.  R.  207. 
The  facts  are  not  identical  with  either  case,  but,  having  re- 
gard to  the  principle  upon  which  I  understand  Burns  v.  Wil- 
son was  decided,  I  think  the  present  transaction  falls  within 
that  case. 

I  find  it  impossible  to  say  that  the  advance  was  made  bona 
fide  to  Levagood.  It  was,  in  fact,  made  for  the  bank ;  at  the 
instance  of  the  bank;  at  the  solicitation  of  the  bank;  and  It 
had  the  necessary  effect  of  defeating  and  delaying  the  other 
creditors. 

I  think  that  the  transaction  cannot  stand,  and  that  the 
chattel  mortgage  should  be  declared  void  as  against  plaintiff, 
the  assignee  for  creditors,  with  costs. 


Meredith,  C.J.  July  4th,  1906. 

WEEKLY   COURT. 

Re  KELEHER. 

WiU — Construction  —  Devise  —  Estate  —  Fee  Simple  or  Life 
Estate  with  Executory  Devise  over — "  Die  without  Lawful 
Issue '^— Death  in  Lifetime  of  Testator — Lapsed  Devise. 

Motion  by  James  Keleher  the  younger  and  Timothy 
Keleher  for  a  summary  order  determining  certain  questions 
arising  upon  the  will  of  James  Keleher  the  elder. 

W.  H.  Blake,  K.C.,  for  the  applicants. 

W.  M.  Douglas,  K.C.,  for   James  C.  Keleher. 

W.  E.  Middleton,  for  Mary  Jane  Keleher. 
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Meredith,  C.J.: — The  will  of  James  Keleher  is  dated 
7th  June,  1851.  The  testator  died  on  7th  February,  1855, 
being  the  owner  of  lot  6  in  the  second  concession  of  division 
C.  in  the  township  of  Guelph. 

By  his  will  he  gave,  devised,  and  bequeathed  to  his  son 
Denis  Keleher  his  personal  property  and  this  lot  6,  to  have  and 
to  hold'  the  lot  "  to  him,  the  said  Denis  Keleher,  his  heirs  and 
assigns  forever,  subject  nevertheless  to  and  charged  and 
chargeable  with  the  annuity  or  yearly  rent  charge  and  other 
conditions  "  thereinafter  "  mentioned." 

Following  this  provision  are  bequests  of  an  annuity  to  the 
testator's  widow  and  bequests  of  pecuniary  legacies  as  well 
as  specific  legacies  of  certain  of  the  personal  property  of  the 
testator.  The  pecuniar}^  legacies  are  made  payable  by  the 
devisee  Denis,  and  the  annuity  is  charged'  on  the  lands  de- 
vised to  him. 

Following  these  bequests  is  a  provision  in  these  words: 
"  1  further  will  and  bequeath  that  in  case  my  said  son  Dem? 
Keleher  shall  die  without  lawful  issue  of  his  body,  that  then 
and  in  such  case  the  lands,  tenements,  hereditaments,  and 
premises  hereinbefore  given,  devised  and  bequeathed  to  my 
said  son  Denis  Keleher,  shall  be  equally  divided  between  my 
two  sons  Patrick  Keleher  and  Timothy  Keleher  hereinbefore 
mentioned,  their  heirs  and  assigns  forever,  on  the  terms, 
charges,  payments,  and  conditions  hereinbefore  mentioned  to 
be  imposed  upon  my  said  son  Denis  Keleher.'^ 

Timothy  Keleher  died  in  1852,  and  Patrick  Keleher  on 
15th  January,  1894,  and  Denis  Keleher  died  in  the  early  part 
of  the  present  year,  without  ever  having  married. 

Practically  but  one  question  was  discussed  upon  the  argu- 
ment, viz.,  whether,  in  the  events  that  have  happened,  upon 
the  true  construction  of  the  will,  the  devise  to  Patrick  and 
Timothy  Keleher  took  effect  as  to  both  or  either  of  them. 

It  was  contended  by  Mr.  Blake  that  Denis  Keleher  took 
an  estate  in  fee  simple  with  an  executory  devise  in  fee  to 
Patrick  Keleher  and  Timothy  Keleher  in  the  event  of  Denis 
Keleher  dying  without  issue  of  his  body  living  at  his  death ; 
and  the  contention  of  Mr.  Douglas  was  that  Denis  Keleher, 
having  survived  the  testator,  took  an  estate  in  fee  simple 
absolute. 

The  success  of  Mr.  Douglas's  contention  depends  upon 
the  reference  to  the  death  of  Denis  Keleher  without  lawful 
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ifisue  of  his  body  being  held  to  be  to  his  death  in  the  lifetime 
of  the  testator. 

The  testator  having  died  before  1874,  the  Wills  Act  has 
no  application,  and  it  was  not  disputed  that,  according  to  the 
rules  applicable  to  this  will,  unless  there  is  something  in  it 
to  indicate  a  contrary  contention,  if  the  event  upon  which 
lot  6  was  to  go  over,  happened'  in  the  lifetime  or  after  the 
death  of  the  testator,  the  estate  of  Denis  Keleher  was  divested. 

Mr.  Douglas's  argument  was  that  there  were  in  this  will 
indications  of  such  a  contrary  intention,  and  that  the  provi- 
sion that  Patrick  and  Timotiiy  should  take,  as  the  will  de- 
clares, "  on  the  terms,  charges,  payments,  and  conditions  here- 
inbefore mentioned  to  be  imposed  upon  my  said  son  Denis 
Keleher,"  shews  that  the  testator  was  referring  to  ihe  death 
of  Denis  in  his  own  lifetime.     .     .     . 

This  argument,  though  an  ingenious  one,  does  not  appear 
to  me  to  be  entitled  to  prevail.  What  the  testator  intended 
to  declare  by  the  words  upon  which  reliance  is  placed  as  evi- 
dencing the  contrary  intention  necessary  to  displace  the  gen- 
eral rale,  was,  I  think,  that  if  Patrick  and  Timothy  took  the 
land  they  should  take  it  subject  to  the  performance  of  the 
obligations  which  he  had  imposed  upon  Denis  in  so  far  a^ 
those  obligations  had  not  been  discharged;  in  other  words, 
that  the  gift  to  them  should  not  take  away  the  benefit  which 
he  intended  for  his  wid^w  and  the  legatees  for  whom  he  had 
made  provision  by  his  will.  This  seems  to  be  to  be  a  more 
reaaonable  view  as  to  his  intention  than  that  for  which  Mr 
Douglas  argued. 

It  is  to  be  observed  further  that  where  the  testator  in- 
tended to  refer  io  the  death  in  his  own  lifetime  of  a  bene- 
ficiary he  used  language  which  plainly  shewed  that  such  was 
his  intention.     .     .     . 

I  come  therefore  to  the  conclusion  that  the  reference  to 
the  death  of  Denis  is  not  to  his  death  in  the  lifetime  of  the 
tatator. 

Having  come  to  this  conclusion,  it  is  unnecessary  to  deter- 
mine whether  the  gift  over  is  an  executory  devise  or  a  re- 
mainder in  fee  after  an  estate  in  tail  in  Denis,  which  depends 
upon  whether  the  contingency  provided  for  is  an  indefinite 
failure  of  the  issue  of  Denis  or  the  failure  of  issue  at  che 
death  of  Denis,  for,  in  the  events  that  have  happened,  the 
regult  would  follow  in  either  case. 
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Patrick,  having  sundved  the  testator,  was,  in  my  opinion, 
at  the  time  of  his  death,  seised  of  an  estate  in  fee  simple  in 
one  undivided  half  of  the  land,  but  Timothy  having  died  in 
the  lifetime  of  the  testator,  there  was  a  lapse  of  the  devise 
to  him  of  the  other  undivided  half,  which  was  therefore  un- 
disposed of  by  the  testator  and  passed  to  his  heirs  at  law. 

If  the  gift  over  be  an  executory  devise,  the  fact  that  there 
was  a  lapse  as  to  the  share  of  Timothy  did  not  operate  to 
prevent  the  whole  estate  devised  to  Denis  from  being  divested 
upon  the  happening  of  the  event  on  which  the  gift  over  was 
to  take  effect:  Theobald  on  Wills,  5th  ed.,  p.  570,  and  case^j 
there  cited.  The  gift  over  in  this  case  was  of  the  whole 
estate  devised  to  Denis,  which  Patrick  and  Timothy  were  to 
take  in  fee  simple,  and  not  as  in  such  cases  as  Gatenby  v. 
Morgan,  1  Q.  B.  D.  685,  where  the  prior  estate  was  a  fee 
simple  and  the  gift  over  was  of  a  life  estate  only,  to  which 
cases  a  different  rule  applies,  and  the  prior  estate  is  divested 
only  so  far  as  is  necessary  to  give  effect  to  the  gift  over. 

There  will  be  a  declaration  of  the  rights  of  the  parties  in 
accordance  with  the  opinion  I  have  expressed,  and  the  coste 
will  be  paid  out  of  the  estate. 


Meredith,  C.J. 


July  4th,  1906. 
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Re  church. 

Will  —  Construction  —  Legacies  to  Nephews  and  Nieces  am 
Children  of  Deceased  Nephews  and  Nieces  —  Children  oj 
Persons  Predeceasing  Testator — Cumulative  Legacies — De 
ficiency  of  Assets — Abatement  of  General  Legacies — Resi 
duary  Bequest — Persons  Entitled  to  Share, 

Motion  by  the  executors  of  the  will  of  George  Church  foi 
a  summary  order  determining  certain  questions  arising  upoi 
the  will. 

W.  E.  Middleton,  for  the  executors  and  certain  bene 
ficiaries. 

B.  N.  Davis,  for  other  beneficiaries. 

M.  C.  Cameron,  for  infant  beneficiaries. 

T.  N.  Phelan,  for  Joseph  Church. 
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Meredith,  C.J. : — .  .  .  By  his  will  the  testator  di- 
rected his  executors  to  pay  his  debts  and  testamentary  ex- 
penses, and  devised  and  bequeathed  all  his  real  and  personal 
estate  to  them,  upon  trust  to  sell  and  convert  it  into  money. 
..."  and  divide  and  distribute  the  proceeds  as  follows : 
the  sum  of  $300  to  be  given  to  each  of  my  lawful  nephews 
and  nieces,  and  should  any  of  them  die  before  me  then  their 
share  shall  be  equally  divided  between  their  children  living, 
share  and  share  alike,  except  my  nephew  Joseph  Church,  who 
is  only  to  be  given  $1.  The  sum  of  $300  to  be  equally 
divided  among  the  children  of  Joseph  Church  by  his  first 
wife,  share  and  share  alike.  The  widow  daughter  of 
Thomas  Church  and  the  widow  daughter  of  Harriett  Ray- 
mond, whose  names  and  residences  I  do  not  know,  to  be  each 
given  the  sum  of  $450  absolutely.  I  give  and  bequeath  to 
the  said  George  Church,  of  Essex  Centre,  yeoman,  and  the 
said  William  Church,  of  the  same  place,  agent,  each  the  full 
stun  of  $450  absolutely.  All  the  rest  and  residnie  of  my  real 
and  personal  estate  remaining  after  the  said  legacies  have 
been  paid,  I  give,  devise,  and  bequeath  to  the  hereinbefore 
named  parties  to  be  divided  between  them  equally,  share  and 
share  alike. 

The  "  widow  daughter  of  Thomas  Church  "  is  Martha  A. 
Poole,  and  she  is  a  niece  of  the  testator ;  "  the  widow  daughter 
of  Harriett  Eaymond  ^'  is  Nellie  Balston,  and  she  also  is  a 
niece  of  the  testator,  and  George  Church  and  William  Church 
are  his  nephews. 

The  first  question  for  determination  is  whether  the  chil- 
dren of  deceased  nephews  and  nieces  of  the  testator  who  had 
died  before  the  will  was  made  are  entitled  to  the  legacy  of 
$300  which  their  respective  parents  would  have  been  entitled 
to  had  they  been  then  living  and  survived  the  testator. 

1  am  of  opinion  that  this  question  must  be  answered  in 
the  negative.  ITie  language  of  the  will  plainly  points  to 
death  happening  after  the  will  was  made  and  in  the  lifetime 
of  the  testator.  "  And  should  any  of  them  die  before  me  *' 
are  the  words  used,  and  they  appear  to  me  to  be  not  capable 
of  being  read  so  as  to  include  those  who  were  at  the  time  dead. 

The  next  question  is,  whether  the  legatees  Martha  A. 
Poole,  Nellie  Balston,  George  Chiirch,  and  William  Church, 
are  respectively  entitled  to  the  legacies  of  $300  and  $450 
mentioned  in  the  will,  in  other  words,  whether  their  legacies 
are  cumulative.     I  am  of  opinion  that  they  are  cumulative. 
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The  general  rule  is,  that  where  legacies  of  unequal  amount 
are  given  by  the  same  instrument,  in  the  absence  of  internal 
evidence  of  a  contrarj^  intention,  the  legatee  is  entitled  to 
both.  I  am  unable  to  find  in  the  language  of  the  testator 
any  such  internal  evidence,  though  I  have  not  the  slightest 
doubt  that  the  construction  which  I  am  bound  to  place  upon 
the  words  which  he  has  used  to  express  his  intention  is  not  in 
accordance  with  his  real  wishes. 

The  next  question  is,  whether  all  the  general  legacies  must 
abate  pro  rata,  if  the  assets  are  insuflScient.  I  can  find  noth- 
ing in  the  will  to  indicate  that  the  testator  intended'  that  the 
general  rule  that  general  legatees  abate  together  and  pro- 
portionally, in  case  of  a  deficiency  of  assets  to  satisfy  them 
all,  should  not  apply.  Mr.  Middleton  relied  upon  the  word 
"  absolutely ''  used  as  to  the  legacies  to  Martha  A.  Poole  and 
Nellie  Balston,  and  the  same  word  and  the  words  ^'fuU 
sum ''  used  as  to  the  legacies  to  George  Church  and  William 
Church,  as  indicating  that  the  testator's  intention  was  that 
these  legacies  were  not  to  abate,  at  all  events  until  after  the 
other  legacies  had  done  so.  I  do  not  think  that  this  conten- 
tion is  well  founded.  The  words  upon  which  reliance  is 
placed  do  not,  in  my  opinion,  afford  any  ground  for  treating 
them  as  having  the  effect  contended'  for. 

The  next  question  is  as  to  the  persons  entitled  to  the 
residue. 

In  my  opinion,  all  those  to  whom,  in  the  events  that  have 
happened,  legacies  are  given,  except  Joseph  Church,  share 
equally  in  the  residue.  I  include  nephews,  nieces,  children 
of  deceased  nephews  and  nieces,  and  children  of  Joseph 
Church  by  his  first  wife. 

The  last  question  is,  whether  Joseph  Church  is  entitled  to 
share  in  the  residue. 

I  am  of  opinion  that  he  is  not.  The  testator's  intention 
appears  to  me  to  have  been  that  the  children  of  Joseph 
Church  by  his  first  wife  should  be  the  recipients  of  his  bounty 
instead  of  their  father.  The  language  shews  that  he  did  not 
intend  that  Joseph  should  benefit  to  a  greater  extent  than  the 
legacy  of  $1  which  is  bequeathed  to  him,  and  the  scheme  of 
the  will  would  be  defeated  if  not  only  the  children  of  Joseph 
but  Joseph  himself  were  to  share  in  the  residue. 

There  will  be  judgment  in  accordance  with  the  opinion 
I  have  expressed,  and  the  costs  of  all  parties  will  be  paid  out 
of  the  estate. 
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Clute,  J.  July  4th,  1906. 

TRIAL. 

BROCKLEBANK  v.  COLWILL. 

Private  Wai^ — Deed  of  Grant — Construction — ^^A  Oood  and 
Sufficient  Roadway  not  Less  than  10  Feet  in  Width'' — 
Termini  and  Location — Loss  of  Right  hy  Abandonment — 
ExtinguishmtfU  hy  Merger — Obstruction — Action  for  Re- 
moval— Damages — Mandatory  Order — Costs, 

! 

Action  to  establish  a  right  of  way  and  to  compel  defen- 
dants to  remove  obstructions,  etc. 

W.  M.  Douglas,  K.C.,  and  M.  Wilkins,  Arthur,  for  plain- 
tiff. 

E.  D.  Armour,  K.C.,  and  J.  M.  Keams,  for  defendants. 

Clute,  J. : — On  2nd  December,  1885,  one  William  Henry 
Drummond  was  the  owner  of  a  piece  of  land  with  a  frontage 
of  66  feet  6  inches  and  a  depth  of  about  200  feet,  together 
with  the  right  to  the  use  of  a  lane,  fronting  on  George  street, 
in  the  village  of  Arthur.  On  that  day  he  conveyed  a  por- 
tion of  the  lot,  with  a  frontage  of  22  feet  and  a  dtepth  of  90 
feet,  to  Townley  Brocklebank,  which  deed  contained  the  fol- 
lowing right  of  way :  "And  the  party  of  the  first  part  agrees 
to  give  the  use  of  a  good  and  sufficient  roadway  leading  to 
the  rear  of  the  property  hereby  conveyed,  not  less  than  10 
feet  in  width.  On  the  same  day  Drummond  conveyed  to  one 
Skerrit  a  portion  of  the  land  immediately  to  the  east  of  the 
land  conveyed  to  Brocklebank,  with  a  frontage  of  23  feet 
on  George  street  and  a  depth  of  80  feet,  with  a  right  of  way 
in  similar  terms  to  that  conveyed  ...  to  Brocklebank. 
By  several  mesne  conveyances  (the  last  of  which  was  dated 
27th  May,  1896),  the  Skerrit  lot  was  transferred  to  defen- 
dant Gillrie. 

On  11th  August,  1895,  Drummond  conveyed  to  Townley 
Brocklebank  10  feet  in  rear  of  the  90  feet,  with  a  width  of 
22  feet.  On  14th  May,  1896,  Drummond  conveyed  to  defen- 
dant Gillrie  the  remainder  of  his  lot.  On  17th  March,  1898, 
defendant  Gillrie  by  quit  claim  deed  and  grant  conveyed  to 
David  Brocklebank,  the  plaintiff,  20  feet  in  rear  of  the  10 
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feet  with  a  width  of  22  feet,  "together  with  the  appui 
tenances  thereto  belonging  or  pertaining/* 

Townley  Brocklebank  died  on  3rd  September,  1897,  hav 
ing  first  duly  made  and  published  his  will,  whereby  he  gav 
to  his  son,  David  Brocklebank,  "  the  land  and  property  i 
the  village  of  Arthur,"  and  on  9th  April,  1902,  his  executor 
granted  and  quit-claimed  to  plaintiff,  David  Brocklebank,  th 
100  feet  in  the  village  or  Arthur,  being  the  90  feet  and  I 
feet  above  mentioned. 

In  the  deed  from  defendant  Gillrie  to  plaintiff  conveyia 
the  20  feet  there  was  also  conveyed  the  party  wall  on  th 
east  side  of  the  Brocklebank  lot  with  a  frontage  of  16  inche 
and  a  depth  of  60  feet.  .  .  .  Changes  had  been  made  i: 
the  buildings  on  each  property  since  1885.  At  that  time  oi 
the  Brocklebank  lot  there  stood  a  small  building  fronting  oi 
George  street,  20  by  30,  with  a  smal  barn  to  the  rear.  Oi 
the  Skerrit  lot  there  was  a  small  building  20  by  40,  and  oi 
the  remaining  portion  fronting  on  George  street  a  building  1 
by  24. 

'Within  a  week  or  10  days  after  the  first  conveyance  t 
plaintiff's  father  in  1885,  plaintiff  commenced  business  as  ; 
hardware  merchant  on  the  premises  so  purchased,  and  the  pro 
perty  has  been  used  for  that  purpose  ever  since. 

In  1886  the  small  barn  that  was  upon  the  90  feet  at  th 
time  of  tlie  purchase  was  removed  10  feet  to  the  rear  of  th 
90  feet  line,  occupying  22  feet  in  width,  and  an  additioi 
placed  thereto,  forming  an  L  along  the  westerly  part  of  th 
land  adjoining  the  90  feet,  and  leaving  an  open  space  nex 
the  90  feet  for  the  remaining  easterly  10  feet.  This  Lr-shape^ 
building  remained  till  1889,  when  it  was  torn  down.  Th 
land  then  remained  vacant  for  some  time.  In  1887  plaintii 
extended  his  main  building  back  about  60  feet,  and  adde< 
a  brick  building,  22  by  30,  in  1889.  This  building,  as  j 
matter  of  fact,  extended  over  the  90  feet  by  about  3  feet.  Ii 
1889  plaintiff  erected  a  stairway  at  the  end  of  the  90  feei 
which  led  up  to  the  door  on  the  second  storey.  In  1898  plain 
tiff  took  down  the  front  buildings  and  erected  a  brick  fron 
and  made  one  store  90  feet  long,  and  erected  a  frame  stor< 
house,  20  by  30,  in  rear  thereof.  When  the  brick  buildin| 
on  the  90  feet  was  first  erected  there  was  a  door  left  on  th< 
east  side  at  the  rear  of  the  lot  as  well  as  a  door  at  the  nortl 
side,  through  which  goods  were  received,  and  that  continue^ 
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there  from  1889  to  1898,  when  it  was  closed  up,  and  plain- 
tiff then  used  exclusively  the  door  in  the  wall  on  the  rear  of 
the  90  feet,  and  also  two  doors  to  the  east  in  the  frame  store 
house.    .    .     . 

Plaintiff  states  that  he  did  not  take  any  goods  in  after  the 
spring  of  1886,  except  at  the  rear  of  the  lot.     .     .     . 

In  1896  the  buildings  on  the  Skerrit  lot  and  on  the  lot  to 
the  east  thereof  were  also  enlarged,  and  in  1896  the  build- 
ings were  extended  100  feet  from  George  street.  In  1901 
a  building  was  erected  on  the  Skerrit  property  .  .  .  one 
storey  high  and  used  by  defendant  Gillrie  as  part  of  his  store. 
From  the  time  plaintiffs  father  purchased,  in  1885,  plaintiff 
used  the  lane  and  crossed  over  the  property  of  defendant  Gill- 
rie and  her  predecessors  in  title  to  the  rear  of  his  90  feet  pro- 
perty. Before  the  building  east  of  the  Skerrit  property  was 
erected  in  1896,  this  approach  was  across  the  corner  where  that 
building  now  stands;  but  after  the  building  was  erected,  which 
vas  done  without  complaint  on  the  part  of  plaintiff,  plaintiff 
and  tiie  occupiers  of  the  Skerrit  property  went  to  the  north 
of  the  building,  always  using  the  yard  and  property  of  defen- 
dants and  their  predecessors  in  title  for  the  purpose  of  ap- 
proaching their  premises  with  loads  and  using  the  yard  for 
turning.  There  was  no  dispute  as  to  plaintiff's  right  to  get 
into  his  premises  by  the  lane  and  over  defendants'  property, 
but  no  defined'  right  of  way  except  the  lane  portion  was  ever 
used  by  either  party,  the  whole  yard  being  used  freely  by 
plaintiff  for  the  purpose  of  his  trade  and  business  carried  on 
upon  the  land  in  question. 

This  state  of  affairs  continued  until  about  Februar}',  1905, 
when  defendant  Gillrie  applied  to  plaintiff  for  leave  to  build 
upon  his  wall  another  storey  at  the  rear  of  the  90  feet.  .  .  . 
This  plaintiff,  declmed  to  permit,  as  it  would  shut  out  his 
light  ifrom  the  upper  storey  of  the  adjoining  building. 
Gillrie  then  asked  to  build  upon  the  property  immediately 
north.  This  also  plaintiff  refused,  saying  that  it  would  pre- 
vent him  from  getting  to  his  land.     .     .     . 

This  proposed  building  .  .  .  extends  a  little  past  the 
10  feet  to  the  rear  of  the  90  feet  lot  owned  by  plaintiff  and 
would  close  up  the  door  in  the  10  feet  if  built.  Without  fur- 
ther reference  to  plaintiff,  defendants  proced'ed  with  the  build- 
ing, and  also  erected  a  board  fence  9  feet  high  to  the  north, 
which  would  close  up  the  other  storey  of  the  frame  store 
VOL.  vni.  o.w.B.  HO.  5—17 
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house  leading  into  the  20  feet  owned  by  plaintiff  from  d( 
fendants'  premises.  The  effect  of  this,  of  course,  was  t 
shut  off  entirely  plaintiff^s  approach  to  his  property  acres 
defendants'  premises. 

An  interim  injunction  was  obtained,  but  was  discoE 
tinned  .  .  .  upon  defendants  taking  down  the  9  fee 
fence  so  as  to  permit  plaintiff's  entrance  to  his  store  hous( 
and  upon  defendants  taking  the  risk  of  proceeding  with  tb 
erection  of  that  building. 

Plaintiff  now  asks  a  mandatory  order  to  remove  the  buil(! 
ings  and  erections  which  obstruct  plaintiff's  right  of  way  c 
interfere  with  the  enjoyment  thereof,  and  to  abstain  froi 
further  interfering  with  or  obstructing  the  way,  and  for 
declaration  establishing  plaintiff's  right  to  the  use  and  enjoj 
ment  of  his  right  of  way,  and  for  damages  and  other  celie 

Defendants  answer  separately,  but  in  effect  deny  plaintiff 
light  of  way,  and  allege  that,  if  any  such  right  ever  existec 
it  was  lost  by  abandonment  or  extinguishment  by  merger. 

It  will  be  convenient  to  consider,  first,  the  meaning  c 
the  grant  of  the  right  of  way  to  plaintiff's  father — (a)  i1 
termini  and  (b)  its  location. 

It  is  plain  from  the  conditions  present  at  the  time  of  tl 
grant,  that  the  right  of  way  was  from  George  street  by  tl 
lane  to  the  east  of  the  60  feet.  This  lane  extended  for 
short  distance  from  George  street  northerly,  leading  into 
back  yard,  but  beyond  about  60  feet  the  lane  was  not  locate 
on  the  ground,  and  until  the  buildings  were  extended  on  tl 
different  lots  to  the  rear,  the  whole  yard  seems  to  have  bee 
used  indiscriminately  to  reach  plaintiff's  premises.  Thei 
was  a  fence  at  the  rear  some  12  feet  to  the  south  of  where  tl 
fence  now  stands,  and  which  formed  an  enclosure  to  tl 
small  house  at  the  rear  of  the  property.  As  the  buildin; 
were  extended'  back,  this  fence  was  also  removed  back  a  sho 
distance  to  give  more  room  for  turning. 

The  first  question  is  as  to  whether  the  lane  extended  i 
the  way  across  the  rear  of  the  90  feet  and  terminated  at  tl 
westerly  boundary,  or  whether  it  terminated  at  the  eastei 
boundary  of  the  90  feet  at  the  rear  thereof. 

Mr.  Armour  supported  this  last  contention,  and*  me 
tioned  the  fact  that  the  Skerrit  property  extended  only  I 
feet,  suggesting  that  that  left  10  feet  for  tlie  lane  to  the  re 
of  plaintiff's  property.     In  answer  to  this  it  may  be  sa 
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tiiat  the  ways  granted  in  both  deeds  are  similar,  and^  if  the 
contention  of  Mr.  Armour  be  correct,  we  should  have  the 
curious  fact  that  in  one  case  the  grant  was  to  the  easterly 
side  of  tiie  lot  and  in  the  other  to  the  rear,  the  same  word^ 
being  used  in  both  cases.  But,  notwithstanding  this  curious 
result,  I  think,  having  regard  to  the  location  upon  the 
ground  and  the  fact  that  the  deeds  were  executed  at  the  same 
time,  and  roistered  practically  at  the  same  time,  the  Skerrit 
first,  and  having  regard  to  the  user  immediately  after  and 
the  fact  that  the  door  was  opened  when  the  brick  building 
was  erected  within  this  10  feet,  and  chiefly  used  for  many 
years  thereafter  and  until  the  additional  land  was  purchased 
in  the  rear,  I  am  of  opinion  that  the  true  construction,  evi- 
denced also  by  user,  is  that  contended  for  by  Mr.  Armour, 
and  that  there  was  a  substantial  compliance  with  the  grant 
by  giving  a  right  of  way  with  one  of  its  termini  in  the  rear 
of  the  easterly  part  of  the  90  feet  lot,  instead  of  extending 
all  the  way  across  the  end  thereof. 

The  next  question  is  as  to  what  the  extent  of  this  right  of 
way  was.  The  words  are,  "  a  good  and  sufficient  right  of  way 
not  less  than  10  feet  wide."  Mr.  Armour  insists  that  this 
right  of  way  should  leave  the  lane  at  right  angles,  and  that 
it  should  be  limited  to  10  fyet  in  width,  and  that  plaintiff  is 
not  entitled  to  turning  ground  to  enable  him  to  get  out.  .  .  . 
Mr.  Douglas,  on  the  other  hand,  contended  that  a  good  and 
snfi&cient  right  of  way  means  a  right  of  way  sufficient  for  the 
purpose  of  loaded  vehicles,  and  such  as  would  enable  them  to 
approach  the  premises  with  a  full  load  and  turn  to  get  out, 
and  relied  upon  Knox  v.  Sansom,  25  W.  R.  864.     .     .     . 

[Beferences  to  facts  and  opinions  in  that  case.] 

Examining  the  words  in  the  present  grant,  the  vendor 
agrees  to  give  "  the  use  of  a  good  and  sufficient  right  of  way.*' 
The  word  "  good  "  there,  I  think,  has  reference  to  the  con- 
dition of  the  roadway  being  suitable  for  the  purpose  required, 
and  "  sufficient  ^'  means,  I  think,  broad  enough  to  enable  the 
occupant  of  the  tenement  to  use  the  same  conveniently.  But 
it  is  urged  that  the  words  '*  not  less  than  10  feet "  r^ricted 
the  grant  in  its  entire  length  to  not  more  than  10  feet,  and 
Mr.  Armour  relied  upon  Westropp  v.  Commissioners  of  Pub- 
lic Works,  [1896]  2  Ir.  93.  ...  I  cannot  see  that  the 
case  is  of  much  use  in  construing  the  present  grant.  He  also 
Inferred  to  Begina  v.  Scott,  16  0.  R.  454.     .     .     . 
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It  seems  to  me  that  the  words  in  the  grant  "  not  less  than 
10  feet  wide ''  were  intended  not  as  d^eriptive  of  the  whole 
grant,  which  was  to  be  a  right  of  way  good  and  sufficient,  but 
as  indicating  that  in  no  part  should  it  be  less  than  10  feet, 
and  this,  to  my  mind,  is  very  evident  from  the  condition  ol 
the  premises  at  the  time  of  the  grant.  There  was  a  lane 
leading  into  the  yard,  which  was  then  used,  and  has  evei 
since  been  used,  for  an  approach  to  the  various  occupiers  of 
the  premises,  and  to  enable  those  who  entered  there  to  coa- 
veniently  turn  to  get  out.  This  yard  together  with  the  lane 
offered  good  and  sufficient  right  of  v^^sy  to  the  premises  in 
question.  It  was  not  too  large  for  their  convenient  use.  It 
had  been  used'  as  such  before  the  grant;  it  was  used  as  such 
down  to  th3  time  this  difficulty  arose,  not  only  by  plaintiilj 
but  by  other  occupants  of  the  premises,  and  the  meaning  ol 
the  grant  was,  I  think,  to  insure  this  good  and  sufficient  righi 
of  way  as  the  means  of  obtaining  access  to  the  land  in  ques- 
tion. The  words  "  not  less  than  10  feet "  were  used  as  in- 
dicating an  intention  that  the  lane  which  was  10  feet  leading 
trom  George  street  should  be  the  approach,  and  that  the  ap 
proach  should  not  be  less  than  the  10  feet.  This  was  good 
and  sufficient  for  that  distance,  but  it  would  not  be  a  gooH 
and  sufficient  right  of  way  for  the  balance  of  the  distance 
and,  treating  the  lane  and  the  yard  as  a  right  of  way  in- 
tended to  be  granted,  it  fully  satisfies  the  words  of  the  grani 
and  the  conditions  as  they  existed  at  the  time.  The  yaxl 
was  of  comparatively  small  value  and  of  no  use  except  foi 
that  purpose.  A  portion  of  it  was  low.  This  was  improved 
from  time  to  time  by  defendants.  It  was  filled  in  anc 
gravelled,  and  made  in  fact  a  good  and  sufficient  right  oi 
way,  and  was,  I  think,  what  was  intended  by  the  grant. 

Mr.  Armour  contended  that  having  built  up  the  doorwa; 
on  the  east  of  the  wall  on  the  rear  of  the  lot,  plaintiff  aban 
doned  his  right  of  way — referring  to  Bell  v.  Golding,  23  A 
R.  485.  So  far  from  plaintiff  intending  to  abandon  the  righ 
of  way  to  his  premises,  his  right  was  never  questioned,  anc 
the  way  was  constantly  used.  When  the  doorway  was  close 
up,  he  still  continued  to  use  the  right  of  way,  bringing  hi 
goods  in  and  unloading  them  through  the  doorway  leadinj 
into  the  store  house,  and  thence  through  another  door  inti 
the  building  placed  upon  the  90  feet  lot.  Abandonment  is  ; 
question  of  intention.  The  right  claimed  did  not  pertaii 
necessarily  to  the  doorway.     It  was  a  right  of  way  to  the  rea 
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of  the  lot.  "  The  material  inquiry  in  every  case  of  this  kind 
must  be  whether  there  was  an  intention  to  renounce  the 
right:*'    Gale  on  Easements,  7th  ed.,  p.  496. 

The  mere  non-user  of  a  way  does  not,  in  the  absence  of 
the  acquisition  of  right  by  the  parties  in  consequence  of  it, 
amount  to  an  abandonment.  It  only  raises  the  inference 
that  there  has  been  no  occasion  to  use  it:  Ward  v.  Ward, 
7  Ex.  789.    .     .     . 

[Reference  to  Cook  v.  Mayor  of  Bath,  L.  R.  6  Eq.  177 ; 
Harris  v.  Flower,  21  Times  L.  B.  13;  Bell  v.  Golding,  23  A. 
R.  485.] 

Upon  the  evidence  I  find  as  a  fact  that  plaintiflE  never  in- 
tended to  abandon  his  right  of  way,  but  always  claimed  the 
same,  and  I  further  find  that  defendants  never  made  any 
objection  to  such  claim.  It  is  true  that  they  created  a  frame 
building  in  rear  of  the  Tindale  block,  which  would  interfere 
with  the  right  of  way  10  feet  wide  if  it  were  projected  at 
right  angles  to  the  lane  from  the  rear  of  the  90  feet  lot. 
But,  as  a  matter  of  fact,  the  evidence  did  not  establish  that 
the  right  of  way  was  so  located  or  used  or  recognized,  but 
that,  on  the  contrary,  the  yard  as  a  yard  was  used  as  a  right 
of  way  to  reach  the  premises  in  question.  It  was  really  no 
obstruction  to  plaintiflPs  approach  to  his  premises,  because 
in  approaching  the  premises  in  the  most  convenient  way  it 
was  necessary  to  go  to  the  rear  of  the  yard,  and  make  the 
approach  in  the  form  of  a  circle,  in  order  to  bring  the  wag- 
gon near  the  place  of  delivery,  and  in  doing  this  the  building 
which  is  said  to  have  formed  the  obstruction  would  not  be 
in  the  way.  But,  if  there  were  a  slight  obstruction,  the  in- 
jury to  plaintiff  was  inappreciable,  and  he  did  not  complain, 
and  all  the  parties  acquiesced  in  the  user  of  the  way,  not- 
withstanding the  erection  of  the  building  without  objection. 
The  fence  was  moved  back  for  the  purpose  of  giving  addi- 
tional room  to  turn  by  reason  of  the  building  having  en- 
croached on  the  yard  as  formerly  used,  and  the  authorities 
are  clear  that,  defendants  having  placed  the  obstruction  in 
the  way,  plaintiff  was  entitled  to  use  so  much  more  of  defen- 
dants* land  as  would  be  necessary  to  give  him  a  reasonable 
use  of  the  right  of  way.  What  is  a  reasonable  use  is  a  ques- 
tion of  fact.     .     .     . 

[Reference  to  Hawkins  v.  Carbines,  27  L.  J.  Ex.  44; 
Selby  V.  Bettlefold,  L.  R.  9  Ch.  111.] 
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I  am  therefore  of  opinion  that  defendants  have  wrong- 
fully interfered  with  plaintiff's  right  of  way  by  erecting  the 
building  complained  of. 

But  it  is  further  objected  on  the  part  of  the  defence  that 
even  admitting  plaintiff's  claim  to  the  right  of  way  to  the  90 
feet  lot,  this  does  not  entitle  plaintiff  to  use  the  right  of 
way  for  the  adjoining  premises  subsequently  acquired, 
namely,  the  30  feet  adjoining,  and  there  is  no  doubt,  I  think, 
that  this  contention  is  well  founded:  Harris  v.  Flower,  21 
Times  L.  B.  13 ;  Purdom  v.  Eobinson,  30  S.  C.  R.  64. 

I  may  further  observe  that  the  present  is  a  general  right 
of  way  to  a  particular  place,  to  the  unrestricted  use  of  which 
the  grantee  of  the  right  of  way  is  entitled,  and  that  the  grant 
is  not  to  be  restricted  to  access  to  the  land  for  the  purpose 
for  which  access  would  be  required  at  the  time  of  the  grant: 
Finch  V.  Great  North  Western  R.  W.  Co.,  5  Ex.  D.  254. 

Plaintiff  has  a  right  to  use  the  way  for  his  business  upon 
the  property  to  which  the  way  appertains,  and  he  is  not  re- 
stricted to  the  quantum  or  nature  of  business  carried  on  at 
the  time  of  the  grant,  but  he  is  not  entitled  to  use  it  as  a 
way  to  the  property  adjoining  the  dominant  tenement, 
namely,  the  30  feet. 

In  the  present  case  plaintiff,  as  a  matter  of  fact,  for  many 
years  used  the  way  in  question,  not  only  for  the  90  feet,  but 
for  the  adjoining  30  feet,  and  it  is,  as  his  evidence  shewed, 
largely  upon  the  use  of  the  way  for  the  30  feet  that  he  now 
insists.  To  this  he  has  no  right  .  .  .  and  the  judgment 
should  be  so  limited.  Whether  such  right  exists  under  the 
deeds  of  the  10  and  20  feet  lots,  I  refrain  from  considering, 
as  the  question  was  not  raised  in  the  pleadings  not  taken  a*", 
bar. 

A  great  deal  of  evid'ence  was  given  as  to  the  space  re- 
quired for  waggons  to  conveniently  turn  in,  using  the  righ+ 
of  way.  It  was  shewn  that  the  waggons  ordinarily  used  werf 
about  from  23  to  25  feet  in  length,  and  I  think  the  judgment 
in  this  respect,  following  Knox  v.  Sansom,  will  do  substantial 
justice  in  declaring  that  the  right  of  way  which  was  granted 
included  the  right  to  turn  waggons  not  exceeding  25  feet  in 
length  for  the  purpose  of  them  backing  to  the  place  of  delivery 
or  leaving  the  premises. 

lliis  is  a  case  where  I  think  a  part  of  plaintiff's  claim 
may  be  compensated  in  damages.     It  fills  the  requirements 
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of  what  is  called  a  good  working  rule,  that  the  injury  to 
plaintiff  is  small  and  one  which  is  capable  of  being  estimated 
in  money  and  which  can  be  adequately  compensated  by  a 
small  money  payment.  The  case  is  one  in  which  it  would 
be  somewhat  oppressive  to  grant  the  injunction  in  its  full 
measure,  notwithstanding  the  risk  assumed  by  defendants  in 
completing  the  building  after  notice.  I  therefore  give  de- 
fendants a  right,  instead  of  removing  the  building  they  have 
erected,  to  allow  the  same  to  remain,  plaintiff  to  have  the 
right  to  use  the  way  as  heretofore  up  to  the  line  of  the 
building,  and  that  the  right  of  way  shall  be  freely  used,  not 
only  for  the  90  feet,  but  for  the  whole  120  feet  Doubtless 
plaintiff  will  suffer  some  slight  inconvenience  by  closing  the 
door  through  which  he  now  receives  goodte,  but  from  the 
evidence  I  am  satisfied  that  the  inconvenience  will  be  very 
ehght,  and  that  it  has  been  more  than  compensated  for  by 
liis  having  heretofore  used  the  right  of  way  in  question  for 
the  30  feet  as  well  as  for  the  90  feet  lot.  Defendants  are  to 
signify  their  election  within  30  days;  otherwise  the  man- 
datory order  to  go  for  the  removal  of  the  building,  and  in 
that  case  the  order  is  to  contain  a  clause  limiting  the  use 
of  the  way  to  the  90  feet  as  used  heretofore. 

I  do  not  think  there  should  be  any  order  as  to  costs. 
Plaintiff  claimed  more  than  he  was  entitled  to  by  insisting 
that  he  had  the  right  to  use  the  way  for  the  30  feet  lot  .  .  . 
Defendants  denied  that  plaintiff  was  entitled  to  any  right  of 
way.  Each  having  succeeded  in  part  and  failed  in  part,  there 
should  be  no  costs. 


Mabee,  J.  July  5th,  1906. 

VrEEKLY  COURT. 

Be  SIXCLAIR.  AND  TOWN  OF  OWEN  SOUND. 

Mtmicipai  Corporations — Local  Option  By-law — Motion  to 
Quash — Vote  of  Ratepayers — Town  Divided  into  Wards — 
Right  of  Persons  Owning  Property  in  Different  Wards 
to  Vote  more  than  once — Voters  Deprived  of  Right — Con- 
fusion  from  Colour  of  Ballot  Papers — Persons  Voting 
mUtout  Right — Irregularities  in  Voting — Effect  on  ResuU 
—Municipal  Act,  sec.  204- 

Motion  to  quash  a  local  option  by-law  of  the  town  of 
Owen  Sound. 
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W.  Nesbitt,  E.G.,  J.  Haverson,  K.C.,  and  W.  H.  Wright 
Owen  Sound,  for  the  applicant. 

A.  G.  MacKay,  K.C.,  and  E.  E.  A.  DuVemet,  for  tii 
town  corporation. 

Mabee,  J. : — On  1st  Januar}',  1906,  a  local  option  by-la\ 
was  submitted  to  the  electors  in  Owen  Sound,  and  there  wer 
2,000  votes  recorded  as  having  been  cast,  1,238  in  favour  an< 
762  against  the  by-law,  which  was  therefore  declared  carrier 
by  a  majority  of  476. 

Upon  well-established  practice,  based  upon  a  long  lin 
of  authorities,  the  Courts  do  not  interfere  with  this  pre 
ponderating  will  of  the  electors  except  for  the  clearest  an' 
plainest  reasons.     .     .     . 

The  first  ground  was  that  the  by-law  was  not  "  duly  ap 
proved  of  "  by  the  electors  of  Owen  Sound,  in  that  the  rate 
payers  in  the  different  wards  were  not  allowed  to  vote  upo 
the  by-law  in  the  different  wards  where  their  names  appeare 
upon  the  voters'  lists.  It  appears  that  in  Owen  Sound  thei 
are  257  persons  rated  for  property  in  more  than  one  war( 
and  these  persons  have  a  total  of  573  votes  among  then 
and  the  above  objection  deals  with  this  class  of  voters,  thoi 
who  were  promoting  the  by-law  contending  that  this  clai 
could  only  vote  once  upon  this  by-law;  and,  appended  to 
large  poster,  over  the  signature  of  the  town  clerk,  is  the  fo 
lowing  notice :  "  Electors  are  hereby  notified  that  in  the  con 
ing  municipal  elections,  electors  who  desire  to  vote  fc 
candidates  for  mayor  or  councillors,  or  for  the  local  optic 
by-law,  must  vote  in  the  polling  subdivisions  in  which  the 
reside,  and  there  only ;  and  if  not  qualified  to  voto  in  the  pol 
ing  subdivision  in  which  they  reside,  then  at  the  pollin 
subdivision  where  they  first  vote,  and  there  only,  exceptir 
for  school  trustees  and  by-laws  creating  a  debt.  But  for  tl 
said  school  trustees  and  by-laws  creating  a  debt  they  may  vol 
in  every  ward  in  which  their  names  appear  on  the  voter 
list.  ^  Any  person  who  votes  more  often  than  he  is  entitle 
to  under  the  provisions  of  this  Act  shall  incur  a  penalty  < 
$50.'  Sec.  162,  par.  (1),  ch.  19,  Consolidated  Municipi 
Act." 

•It  was  not  suggested  that  there  is  any  authority  in  the  A< 
for  giving  a  notice  of  this  sort,  and  it  seems  to  have  been 
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matter  under  discussion  prior  to  the  vote,  .  .  .  whether 
property  owners  had  the  right  to  vote  in  each  ward  where 
their  names  appeared  upon  the  lists;  those  advancing  the 
interest  of  the  by-law,  it  is  said,  being  advised  one  way  and 
those  opposed  being  advised  the  other  way.  The  town  clerk 
was  a  friend  of  the  by-law,  and  having  issued  a  notice  like 
the  above  without  any  legal  authority  for  so  doing,  it  may 
not  be  unfair  to  assume  that  the  friends  of  the  by-law  had 
feelings  of  distrust  as  to  the  property-owners'  vote.  All  the 
deputy'  returning  oflBcers  were  notified  by  the  clerk  to  refuse 
ballots  to  any  voter  who  had  voted  upon  this  by-law  in  an- 
other ward.  In  order  that  no  injustice  should  be  done  to 
the  clerk,  it  should  be  stated  that  he  was  acting  upon  the 
achice  of  solicitors  .  .  .  and  no  bad  faith  is  imputed  to 
him. 

It  is  then  necessary  to  consider  which  side  was  right  upon 
this  contention. 

Sec.  141  of  R.  S.  0.  1897  ch.  245  provides  that  ''  local 
option'^  by-laws,  before  being  finally  passed  by  the  coun- 
cil, must  be  "  duly  approved  of  by  the  electors  of  the  mimi- 
cipalify  in  the  manner  provided  by  the  sections  in  that  be- 
half of  the  (Municipal  Act."  Turning  to  the  Consolidated 
Municipal  Act  of  1903  (3  Edw.  VII.  ch.  19),  sees.  338  to 
374  are  those  that  provide  for  the  assent  of  electors  being 
obtained  to  municipal  by-laws,  sec.  355  providing  that  where 
a  municipality  is  divided  into  wards  each  ratepayer  shall 
be  90  entitled  to  vote  in  each  ward  in  which  he  has  the  quali- 
fication necessary  to  entitle  him  to  vote  on  the  by-law.  It 
was  contended  by  counsel  for  the  respondents  that  sec.  355 
fid  not  apply,  as  Owen  Sound  is  not  divided  into  wards,  and 
he  relied  for  this  upon  by-law  N"o.  853  enacted  in  1898 ;  but 
this  by-law  does  not  abolish  the  wards  in  the  town,  and  merely 
provides  that  the  council  shall  be  composed  of  a  mayor  and 
one  alderman  for  each  one  thousand  of  the  population  to  be 
elected  from  general  vote.  The  clerk  says  there  are  4  wards. 
Bay,  Centre,  River,  and  West,  and  that  all  money  by-laws 
since  he  has  been  clerk  have  been  voted  upon  in  the  different 
wards;  the  notice  above  adverted  to  recognizes  the  existence 
of  wards.  The  original  Act  of  incorporation,  19  Vict.  ch. 
18,  sec.  4,  makes  provision  for  the  town  being  divided'  into 
3  wards,  and  it  is  said  this  was  increased  to  4  in  1889.    I 
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think  these  continue  to  exists  and  that  Owen  Sound  is  divided 
into  wardfe  within     .     .     .     see.  355. 

It  was  then  contended  that  sec.  355  had  relation  only  to 
the  class  of  by-laws  mentioned  in  sees.  353  and  354,  that  is, 
by-laws  for  ^'  contracting  a  debt,"  or  more  commonly  spoken 
of  as  money  by-laws.  These  sections  appear  in  their  present 
form  in  1903,  as  pointed  out  in  Re  Dillon  and  Village  of  Car- 
dinal, 10  0.  L.  R.  at  p.  374.  "  The  sections  in  that  behalf 
in  the  Municipal  Act,''  that  is,  the  sections  providing  for 
the  assent  of  electors  to  by-laws  before  being  finally  passed 
by  the  council,  referred  to  in  the  local  option  section,  141, 
are  these  sections  338  to  374,  and  they  all  apply  as  far  as  may 
be  necessary  to  work  out  the  intent  of  the  legislature,  and 
I  am  of  the  opinion  that  sec.  355  must  also  be  read  as  applic- 
able to  a  vote  upon  a  by-law  of  this  character,  and  that  each 
ratepayer  had  a  right  to  vote  in  each  ward  in  which  his  name 
appeared  upon  the  voters'  list. 

If  this  is  the  proper  conclusion  upon  this  point,  then 
what  position  does  this  by-law  stand  in?  The  persons  whose 
names  appeared  upon  the  voters'  list  in  more  than  one  ward 
were  persons  owning  property  in  more  than  one  ward.  The 
property  owners  may  be  those  most  interested  in  a  by-law  of 
this  nature,  and  we  have,  during  the  progress  of  the  election, 
a  notice,  having  the  official  authority  of  the  clerk,  that  this 
branch  of  the  electorate  will  render  themselves  subject  to 
penalties  if  they  exercise  their  rights  of  voting  in  the  way 
I  think  the  law  entitled  them.  If  necessary  one  might  specu- 
late in  various  ways  how  this  might  "affect  the  result  of  the 
election."  I  think  the  applicant  is  entitled  upon  this  motion 
to  have  it  taken  for  granted  that  all  the  members  of  the 
class  of  persons  struck  at  by  this  notice  would  have  voted 
against  the  by-law,  and  therefore  316  votes  against  the  by- 
law were  prevented  from  being  polled.  It  was  contended  that 
there  was  nothing  to  shew  that  any  of  the  573  voted,  and  that 
this  alone  disposed  of  the  majority  in  favour  of  the  by-law. 
If  this  is  so,  the  by-law  must  clearly  be  set  aside.  On  the 
other  hand,  if  the  257  are  assumed  to  have  voted,  then  the 
majority  of  476  is  reduced  to  160. 

Then  it  is  shewn  by  the  applicant  that  over  100  votes  were 
polled  by  persons  who  had  for  various  reasons  no  right  what- 
ever to  vote.  It  was  contended  this  was  not  open  for  con- 
sideration upon  this  motion.     This  point  has  been  discussed 
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in  Re  Salter  and  Township  of  Beckwith,  4  0.  L.  R. 
51,  1  0.  W.  R.  266;  Re  Coe  and  Tovmship  of  Pickering, 
24  U.  C.  R.  439;  and  in  Re  Dillon  and  Village  of 
Cardinal,  10  0.  L.  R.  at  p.  375,  5  0.  W.  R.  653,  760.  I  have 
no  doubt  that  the  fact  of  persons  voting  who  had  no  right 
to  vote  is  an  element  for  the  consideration  of  the  Court  upon 
a  motion  to  quash.  It  may  not,  standing  alone,  be  suflBcient, 
except  in  a  very  extreme  case.  Of  course  the  sections  re- 
lating to  scrutiny  have  nothing  to  do  with  this  feature  of  the 
case,  but^  to  my  mind,  it  is  one  of  the  matters  that  must  be 
considered  in  determining  whether  the  voting  "  was  conducted 
in  accordance  with  the  principles  laid  down  in  this  Act:" 
see  sec.  204.  It  is  not  known  how  these  votes  went,  although 
it  appears  that  some  at  least  who  had  jio  votes  not  only  voted 
but  were  very  energetically  supporting  the  by-law.  So  it  is 
not  possible  to  say  that  they  should  not  be  deducted  from  the 
160  left,  thus  reducing  the  majority  to  below  60. 

It  seems  to  me,  however,  that  this  motion  should  not  be 
disposed  of  as  to  the  point  under  consideration  upon  the 
ground  of  speculating  in  figures.  The  passing  of  this  by- 
law by  the  council  is  one  very  materially  affecting  the  people 
of  Owen  Sound.  It  should  be  before  the  electors  for  their 
sanction  in  a  manner  perfectly  fair  to  the  interests  of  both 
gides;  let  any  amount  of  argument  and  appeal  to  reason  be 
advanced  by  the  opposing  factions,  and  upon  a  fair  vote  let 
the  result  stand.  Section  204  makes  the  widest  possible  pro- 
vision for  non-interference  by  the  Court  for  non-compliance 
with  the  provisions  of  the  Act  as  to  taking  the  poll  or  count- 
ing the  votes,  or  by  reason  of  any  irregularity,  if  it  appears 
that  the  election  was  conducted  in  accordance  with  the  prin- 
ciples of  the  Act,  and  that  the  mistake  or  irregularity  did  not 
affect  the  result.  Is  an  election  conducted  in  accordance  with 
the  principles  of  the  Act  when,  let  it  be  by  ever  so  innocent  a 
mistake,  a  large  class  of  the  electorate,  and  very  possibly  those, 
from  a  property  point  of  view,  the  most  interested  in  the 
vote,  have  practically  a  threat  of  prosecution  pointed  at  them 
if  they  exercise  their  franchise  ?  I  think  not.  To  my  mind 
it  is  utterly  opposed  to  everything  that  is  fair,  and  is  not  at 
all  in  accordance  with  the  principles  of  the  Act.  Then,  how 
can  it  be  said  this  did  not  affect  the  result,  even  regarding 
it  as  a  mistake  or  irregularity  ?  It  was  done  for  some  object; 
the  statute  did  not  require  it;  it  is  not  unfair  to  assume  that 
it  was  intended  to  affect  the  result ;  who  can  say  what  the 
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result  would  have  been  had  it  been  known  beforehand  by  this 
class  of  voters  that  they  could  poll  among  themselves  alone 
316  more  votes?    I  think  it  did  affect  the  result. 

1  do  not  think,  however,  that  sec.  204  can  be  invoked  in 
favour  of  the  by-law,  as  I  do  not  think  this  is  the  sort  of  mis- 
take or  irregularity  that  that  section  is  directed  at.  The  free 
exercise  of  the  franchise  by  the  voter  is  the  comer-stone  of 
the  election  law,  and  I  do  not  think  the  class  of  elector^ 
intended  to  be  affected  by  this  notice  were  left  free  to  vote 
as  they  had  the  right  to  do.  It  is  shewn  that  the  instructions 
to  the  deputies  were  carried  out  and  ballots  refused  to  them 
in  wards  where  they  had  the  right,  as  I  think,  to  vote,^and  I 
think  this  first  objection  standing  alone  is  fatal  to  the  by-law. 

The  next  serious  point  in  this  matter  is  the  alleged  con- 
fusion that  arose  by  reason  of  the  colour  of  the  ballots  that 
were  used  upon  this  vote.     A  by-law  authorizing  the  loan  of 
$25,000  to  the  Keenan  Woodenware  Company  was  being  sub- 
mitted to  the  electors  at  the  same  election,  and  upon  these 
two  by-laws  coloured  ballots  were  used,  for  the  local  option 
by-law  a  bright  red  ballot,  and  for  the  Keenan  by-law  a  pink- 
ish red.      Frederick  W.  Lyons,  who  was  a  scrutineer  in  divi- 
sion No.  8  Centre  ward  and  8  Bay  ward,  says  that  during  the 
day  at  his  booth  voters  had  a  great  deal  of  difficulty  in  dis- 
tinguishing between  these  ballots,  and  that  they  frequently 
returned  to  the  deputy  returning  officer  to  have  pointed  out 
to  them  which  was  the  local  option  and  which  the  Keenan 
by-law,  and  that  he  believes  some  voted  for  the  local  option 
by-law  believing  they  were  voting  for  the  Keenan  by-law. 
Joseph  P.  Baven,  a  banker,  says  that  while  he  was  present  al 
this  same  poll  a  clergyman,  who  had  stated  his  intention  of 
voting  for  the  Keenan  by-law  and  against  the  local  option 
by-law,  voted  for  the  latter  by-law,  mistaking  the  ballot  used, 
and  that  it  was  not  until  he  was  returning  his  ballots  to  tho 
deputy  that  he  discovered  his  mistake,  whereupon  he  spoiled 
his  ballot  and  received  a  new  one.    Mr.  Raven  further  state? 
that  from  what  was  stated  by  several  voters  at  the  poll,  and 
from  the  difficulty  he  himself  had  in  distinguishing  the  bal- 
lots   used    from  their  similarity    in    size,  colour,    and  the 
printed  matter,  he  believes  several  persons  at  this  poll  voted 
for  local  option  who  intended  to  vote  against  it.    Xelson 
Lefflar  was  the  deputy  at  this  poll,  and  makes  an  affidavit  in 
which  he  states  that  "  in  two  or  three  instances  I  was  asked 
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which  was  the  local  option  by-law,  and  in  two  or  three  in- 
stances which  was  the  Keenan  by-law,  but  this  only  occurred 
at  the  time  I  was  handing  out  the  ballots,  and  before  the 
parties  had  an  opportunity  of  reading  what  was  written  there- 
on, and  arose,  I  understood,  from  the  unusual  number  of 
ballots  and  large  number  of  candidates.  In  no  instance,  to 
the  best  of  my  recollection,  did  any  voter  return  from  the 
polling  compartments  to  ask  me  for  such  information  or  any- 
thing in  relation  thereto/'  He  does  not  notice  the  affidavit 
made  by  Mr.  Eaven.  Many  aflBdavits  are  filed  stating  that 
the  various  deponents  heard  of  no  confusion  owing  to  the 
similarity  of  these  ballots.  I  am  of  opinion  that,  owing  to 
their  similarity  in  colour,  in  size  and  form,  ...  the 
very  greatest  confusion  was  likely  to  arise  and  did  arise.  It 
is  true  that  errors  were  just  as  likely  to  cut  one  way  as  the 
other,  and  the  friends  of  the  by-law  were  as  likely  to  lose 
as  to  gain  by  reason  of  mistakes  of  voters,  but  this  is  no 
answer  to  the  objection.  Voters  should  not  be  subjected  to 
this  sort  of  confusion;  there  is  no  reason  why  these  ballots 
should  have  been  in  such  form,  colour,  and  size  as  to  open  the 
door  to  error;  and  if  a  clergyman  and  banker  found  diffi- 
culty, and  the  former  actually  fell  into  error,  and  would 
have  been  made  to  vote  in  a  way  he  did  not  intend  had  he 
not  discovered  the  mistake  at  the  last  moment,  where  may 
this  confusion  not  have  extended  among  less  intelligent  and 
illiterate  voters  ?  I  think,  in  view  of  the  greatly  reduced  ma- 
jority this  by-law  must  be  regarded  as  having  been  carried 
by,  if  the  bad  votes  are  discarded  and  the  votes  in  different 
wards  added,  the  confusion  arising  over  these  ballots  may 
have  affected  the  result. 

The  applicant  complains  of  many  irregularities  connected 
with  this  vote,  and  certainly  very  many  existed.  I  do  not 
propose  dealing  with  them  in  detail,  as,  in  my  view,  the  by- 
law must  be  set  aside  upon  the  grounds  already  indicated, 
and  most,  if  not  all,  of  these  irregularities  would  fall  within 
Bee.  204.  The  clerk  himself  in  his  examination  for  discovery 
says:  "The  voters'  lists  used  were  all  mixed  up.  .  .  . 
There  has  been  no  revision  the  last  two  years.  .  .  .  We 
had  two  or  three  elections  when  the  lists  were  used,  and  we 
had  to  put  in  a  heap  of  things,  and  they  got  all  mixed  up." 

The  clerk  entirely  omitted  to  comply  with  the  provisions 
of  sees.  152  and  348  of  the  Consolidated  Municipal  x4ct  of 
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1903,  but,  instead  thereof,  he  seems  to  have  furnished  each 
of  the  deputies  with  a  large  printed  column  intituled  ^-  Voters' 
Listb  of  the  Town  of  Owen  Sound  -/'  and  on  the  back  he  wrote 
the  following:  "December  26th,  1905.  I  solemnly  declare 
that  this  is  a  true  copy  of  the  last  revised  voters'  list.  Chas. 
Gordon,  clerk.^' 

Many  irregularities  are  attributable  to  the  carelessness  of 
the  deputy  returning  officers ;  one  instance  will  suffice.  James 
Buchan  was  deputy  returning  officer  in  Xo.  10,  and  Joseph 
tMillbum,  poll  clerk ;  the  deputy  certified  that  all  the  entries 
required  by  law  to  be  made  had  been  made  in  the  poll  book. 
There  were  267  votes  recorded  at  this  poll,  yet  the  poll  book 
does  not  shew  that  a  single  voter  voted  upon  either  of  these 
by-laws.  All  the  columns  provided  in  the  book  for  shewing 
the  voters  voting  for  mayor,  alderman,  school  trustee,  by-law 
1172,  by-law  1178,  plebisJjite,  are  blank. 

Many  declarations  that  should  have  been  attached  to  the 
books  filed  upon  this  motion  are  missing,  and  it  is  suggested 
they  were  put  in  the  ballot  boxes  instead  and  were  all  de- 
stroyed with  the  ballots  on  24th  April. 

Very  many  glaring  omissions  and  irregularities  appear  in 
connection  with  the  proceedings  upon  this  vote,  leading  to 
the  irresistible  conclusion  that  the  election  officials  were 
selected  without  regard  to  fitness,  or  they  exhibited  a  lack  of 
attention  to  legal  requirements  most  difficult  to  understand. 
These  remarks  of  course  do  not  apply  to  all  connected  with 
the  election,  but  unfortunately  to  many  of  them. 

I  think  the  by-law  must  be  quashed  with  costs  to  be  paid 
by  the  town  corporation  to  the  applicant. 

The  following  authorities  were  referred  to  upon  the  argu- 
ment: Be  Cartwright  and  Town  of  Napanee,  11  0.  L.  B.  69, 
6  0.  W.  B.  773 ;  Be  Pounder  and  Village  of  Winchester,  19 
A.  B.  684;  Be  St.  Louis  and  Eeaume,  26  0.  B.  460;  Be 
Young  and  Binbrook,  31  0.  B.  108 ;  Be  Salter  and  Beckwith, 
4  0.  L.  E.  51;  Be  Pickett  and  Wainfleet,  28  0.  B.  464;  Be 
Dillon  and  Village  of  Cardinal,  10  0.  L.  B.  371,  5  O.  W.  E. 
653,  750;  Be  Vandyke  and  Village  of  Grimsby,  7  O.  W.  R 
739 ;  Be  Kelly,  3  0.  W.  B.  765 ;  Be  Huson  and  South  ^for- 
wich,  21  S.  C.  B.  677;  Be  Tolmie  and  Campbell,  1  O.  W.  E. 
268. 
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Britton,  J.  July  6th,  1906. 

TRIAL. 

GREEN  V.  GEORGE. 

Judgment — Issue  as  to  Validity  of  Default  Judgment — Motion 
to  Set  aside  Judgment  after  15  Years — Personal  Service  of 
Writ  of  Summons — Misrepresentation  as  to  Service — Agree- 
ment to  Give  Time  for  Payment  of  Claim  Sued  for — Form 
of  Judgment  —  Special  Indorsement  of  Writ  —  Price  of 
Goods  Sold  —  Interest  —  Judgment  Set  aside  —  Terms  — 
Merits — Costs. 

On  30th  July,  1889,  William  (Jeorge  began  an  action  by 
the  issue  of  a  writ  of  summons  against  P.  J.  Green.  On  6th 
October,  1890,  judgment  was  signed  against  Green  for  de- 
fault of  appearance  for  $2,411.84  debt  and  $23.63  taxed  costs. 

No  execution  issued  at  the  time  of  signing  judgment,  nor 
were  there  any  further  proceedings  then  taken  against  the 
judgment  debtor. 

William  George  died  on  29th  September,  1904,  and  Mary 
George,  his  widow,  obtained  letters  of  administration  to  his 
estate.  On  20th  January,  1906,  Mary  George  as  administra- 
trix obtained  an  order  directing  that  the  action  be  continued 
in  her  name  as  plaintiff  against  P.  J.  Green  as  defendant. 

On  25th  January,  1906,  an  order  was  obtained  for  the 
issue  of  an  execution  on  the  judgment,  notwithstanding  that 
six  years  had  elapsed  since  the  judgment.  Execution  was 
issued,  and  a  seizure  was  made  thereunder.  The  sheriff  of 
the  district  of  Nipissing  was  appointed  receiver  to  get  in  and 
receive  any  money  coming  to  Green  from  or  in  respect  of  his 
interest  in  the  south-east  quarter  of  the  north  half  of  lot 
14  in  the  1st  concession  of  Bucke,  in  the  district  of  Nipissing, 
to  the  extent  of  plaintiff^s  judgment  and  costs. 

Green  applied  to  the  Master  in  Chambers  to  set  aside  the 
writ  of  execution,  the  receiving  order,  the  order  of  revivor, 
and  the  judgment,  upon  the  following,  among  other,  grounds, 
viz.:— 

1.  That  he  was  never  served  with  the  writ  of  summons. 

2.  That  judgment  was  never  signed  and  entered. 
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3.  That  the  judgment,  if  signed,  was  obtained  by  mis- 
representation as  to  the  service  of  the  writ  of  summons. 

4.  That  the  order  of  25th  January,  1906,  was  made  ex 
parte. 

5.  That  he  had  a  good  defence  to  the  action  on  the  merit*. 
Upon  the  return  of  the  motion  the  Master  directed  an 

issue  to  be  tried.  In  the  issue  P.  J.  Green  was  made  plain- 
tiff, and  Mary  Greorge,  administratrix,  defendant,  and  the 
issue  was  "  whether  or  not  the  said  P.  J.  Qreen  is  entitled 
to  have  the  alleged  judgment  in  this  action  set  aside  and 
vacated." 

This  issue  was  tried  before  Britton,  J.,  at  Pembroke. 

W.  R.  White,  K.C.,  and  J.  G.  Forgie,  Pembroke,  for 
plaintiff  in  issue. 

C.  'Millar  and  G.  McCrea,  Sudbury,  for  defendant  in  issue. 

Britton,  J. : — At  the  close  of  the  evidence  and  argument 
1  found  the  facts  as  follows: 

1.  The  writ  of  summons,  specially  indorsed  in  form,  was 
personally  served     .     .     .     upon  Green  on  31st  July,  1890. 

2.  That  the  alleged  agreement  on  the  part  of  George  to 
give  time  to  Green  until  he  could  pay  the  amount  which 
Green  owed  to  the  firm  of  George  and  Green,  and  which 
Green  assumed  at  the  time  of  the  dissolution  of  the  part- 
nership, provideil  only  that  Green  would  pay  in  instalments 
of  not  less  than  $25  a  month,  was  not  proved.     .     .     . 

1  now  deal  with  the  points  reserved : 

1.  Objection  that  judgment  was  never  signed  and  entered 
herein. 

Mr.  Williams,  a  student  in  the  office  of  the  solicitors  for 
George,  on  6th  October,  1890,  attended  at  the  office  of  the 
local  registrar  at  Pembroke,  searched  for  an  appearance,  and, 
finding  none,  made  an  affidavit  of  non-appearance,  filed  it 
together  with  a  bill  of  costs,  which  the  local  registrar  taxed, 
and  the  original  writ  of  summons,  with  an  affidavit  of  per- 
sonal service  of  a  copy  of  it.  And  there  was  then  written 
out  the  form  of  judgment  as  follows : 
(Style  of  cause.) 
'•  The  6th  day  of  October,  A.D.  1890.  The  defendant  not 
having  appeared  to  the  writ  of  summons  herein,  it  is  this  day 
adjudged  that  the  plaintiff  recover  against  the  said  defendant 
$2,411.84  and  $23.63  costs." 
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The  local  r^istrar  did  not  on  that  day  sign  this  paper  on 
lU  twee,  but  it  was  properly  stampied^  and  indorsed  upon  it 
are  the  words: 

''Minute  of  judgment  Judgment  signed  6th  October, 
1890."  And  this  indorsement  was  duly  signed  ''  Arch. 
Thomson,  L.B.,  H.C.J." 

Mr.  Tliomson  also  indorsed  this  paper,  ''Received  and  filed 
this  6th  day  of  October,  1890.     Arch.  Thomson,  Clerk." 

On  the  following  day  a  memorandum  was  made  by  Mr. 
Thomson  in  the  judgment  book  in  his  office,  and  in  that  book 
Mr.  Thomson  signed  the  entry,  and  then  upon  the  paper 
above  mentioned,  on  the  margin,  Mr.  Thomson  wrote  "  En- 
tered in  Liber  C.  folio  123,  Oct.  7,  1890;"  and  he  signed 
"A.  T.,  L.  B." 

I  am  of  opinion  that  what  was  done  in  this  case  was  a  sub- 
stantial compliance  with  Rules  764  and  775  of  the  Consoli- 
dated Rules  of  1888. 

I  find  that  there  was  no  misrepresentation  as  to  the  ser- 
vice of  the  writ.  It  may  be  that  Mr.  Green's  recollection  as 
to  service  of  writ  is  not  accurate  because  of  his  supposing,  if 
he  did  so  suppose,  that  having  made  an  assignment  for  the 
benefit  of  his  creditors — ^having  made  a  complete  surrender 
—nothing  more  could  be  done  in  the  action  Greorge  had  in- 
stituted. Mr.  Green  does  not  suggest  this,  nor  does  he  say 
that  there  was  any  understanding  or  agreement  with  Mr. 
Delahaye  as  a  consideration  for  making  the  assignment.  It 
appears  that  shortly  after  the  assignment,  Mr.  George  was 
willing  to  accept  25  cents  on  the  dollar  in  full  settlement,  so 
I  infer  that  at  that  time  Mr.  George  was  not  very  anxious  to 
get  a  judgment,  and  that  Mr.  Green  was  not  very  anxious 
to  prevent  a  judgment  going. 

Mr.  Green — ^plaintiff  in  the  issue — urged  upon  the  trial 
the  further  objection  that  the  judgment  by  default  could  not 
stand,  because  the  writ  was  not  properly  specially  indorsed. 
Was  this  writ  specially  indorsed  so  as  to  entitle  plaintiff  to 
sign  final  judgment  by  default  in  case  of  non-appearance? 
The  point  presents  considerable  difficulty.  I  have  looked  at 
a  great  many  cases— those  collected  by  Mr.  Middleton  in  his 
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instructive  article  in  13  C.  L.  T.  ^%  and  others,  and,  not 
without  some  measure  of  doubt,  I  have  reached  the  conclu- 
sion that  the  indorsement  under  consideration  was  not  suffi- 
cient. 

The  writ  was  indorsed  as  follows:  "  The  plaintiff's  claim 
is  for  the  price  of  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  the  account  for  which  goods  has  been  stated 
between  the  plaintiff  and  the  defendant.  The  following  arc 
the  particulars: — 

*^  April  4,  1890.  To  balance  due  the  plaintiff  on  an  ac- 
count for  goods  sold  and  delivered  by  him  to  the  d'cf^dant, 
and  which  account  has  been  rendered  by  the  plaintiff  to  the 
defendant  and  admitted  by  him  to  be  correct  and  stated  be- 
tween them,  and  which  balance  of  account  has  also  been 
rendered  by  the  plaintiff  to  the  defendant  and  admitted  to  be 

correct,  and  stated  at  the  sum  of $2,389  46 

July  29,  To  int.  for  3  -5/6  months  at  6  per  cent. .        45  79 


$2,435  25 

Cr. 

April  19.  By  cash   $50  00 

July  29.     "    int.  for  3  1/3  months  at  6%         85 

50  83 


$2,384  42 

"  And  the  sum  of  $50  for  costs,  and  if  the  amount  claimed 
be  paid  to  the  plaintiff  or  his  solicitors  within  eight  day& 
from  the  service  hereof,  further  proceedings  will  be  stayed.'' 

This  writ  was  issued  on  30th  July,  1890,  so  proceedings 
are  governed  by  Rule  245  of  the  Consolidated  Eules  of  1888. 
There  were  4  classes  of  matter  for  which  there  would,  then, 
be  special  indorsement,  where  the  claim  was  for  debt  or  liqui- 
dated demand,  with  or  without  interest,  arising  upon  a  con- 
tract, express  or  implied,  as  for  instance: 

(1)  Upon  bill  or  note  or  cheque  or  other  simple  contract 
debt,  or 
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(2)  On  bond  or  contract  under  seal  for  payment  of  a 
liquidated  amount  of  money^  or 

(3)  On  a  statute  when  the  sum  sought  is  a  fixed  sum  or 
in  the  nature  of  a  debt^  or 

(4)  On  a  guaranty,  whether  under  seal  or  not,  where  the 
claim  against  the  principal  is  in  respect  of  such  debt  or 
liquidated  demand,  etc. 

This  claim  is  for  a  debt  or  liquidated  demand,  so  far  as 
the  indorsement  alleges  an  account  admitted  by  the  defen- 
dant^ and  stated  between  the  parties  at  the  sum  of  $^^,389.46. 
The  daim  for  interest  on  this  amount  is  not,  under  the  au- 
thorities, shewn  to  be  properly  the  subject  of  special  indorse- 
ment. It  is  not  alleged -that  upon  the  account  as  rendered 
there  was  any  claim  for  interest,  or  that  interest  was  in  any 
way  demanded,  or  that  defendant  would  be  charged  with 
interest,  or  that  he  promised  to  pay  interest.  Nothmg  is  set 
out  or  stated  from  which  a  promise  to  pay  interest  can  be 
implied.     .     .     . 

[Beference  to  Bodway  v.  Lucas,  10  Ex.  667;  HuflEman  v. 
Doner,  12  P.  B.  492;  Hay  v.  Johnston,  12  P.  B.  696;  Mac- 
Kenzie  v.  Boss,  14  P.  B.  299 ;  HoUender  v.  Ffoulkes,  16  P.  B. 
175;  Sheba  Gold  Mining  Co.  v.  Trubshawe,  [1892]  1  Q.  B. 
674;  Wilks  v.  Wood,  ib.  684;  Gold  Ores  Beduction  Co.  /. 
Parr,  [1892]  2  Q.  B.  14;  Munro  v.  Pike,  15  P.  B.  164; 
Sohnes  v.  Stafford,  16  P.  B.  78,  264;  McVicar  v.  Mcljaugh- 
lin,  16  P.  B.  450;  Clarkson  v.  Dwan,  17  P.  B.  92;  Appleby 
V.  Turner,  19  P.  B.  145;  Anlaby  v.  Pr»torius,  20  Q.  B.  D. 
764;  Smurthwaite  v.  Hannay,  [1894]  A.  C.  501.] 

Since  the  cases  above  cited  Bule  603  has  been  amended  by 
the  addition  thereto  of  sec.  3,  permitting,  upon  motion  for 
judgment,  any  amendment  of  the  writ  which  might  be  or- 
dered on  a  substantive  motion. 

That  does  not  assist  in  the  present  case,  where  defendant 
has  not  appeared.  Where  an  appearance  has  been  entered, 
the  defendant  can  always  resist  summary  judgment  if  the 
writ  was  really  not  properly  specially  indorsed,  or  if  there  is 
reasonable  ground  for  disputing  the  claim. 
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In  tills  case  there  was  nothing  proved  that  voold  entitle 
George  as  of  right  to  interest.  There  was  no  express  or 
implied  promise  to  pay  interest. 

The  $2,389.46  as  indorsed  on  writ  was  made  up  as  fol- 
lows : — 

George  and  Green  partnership  account,  August  22, 

1889    $2,672  07 

Certain  items  down  to  November  19,  1889 23  10 

Interest  to  November  19,  1889  61  00 

$2,766  17 

Less  cash , $246  25 

Account 7  20 

253  45 


$2,502  72 
April  4,  1890,  3  months*  interest 37  5i 

$2,540  26 

Less  cash $150  00 

Interest 80 

150  00 


$2,389  46 


The  beginning  of  the  account  was  the  partnership  debt  of 
George  &  Green  to  George  of  $2,672.07.  It  was  not  shewn 
that  there  was  any  promise  to  pay  interest  on  that,  nor  did 
it  appear  that  Green  knew  of  the  account  being  increased 
in  amount  by  the  large  charges  for  interest.  Merely  upon 
the  question  of  Green's  want  of  knowledge  of  or  indifference 
to  the  amount  of  the  claim,  it  may  be  noted  that,  although 
Green  got  credit  by  indorsement  on  the  writ  for  the  $50 
paid  on  19th  April,  1890,  and  although  this  same  credit  was 
given  on  the  account  filed  with  the  assignee,  he,  by  error, 
omitted  the  credit  in  his  statement  of  claim,  and  George's 
claim  was  placed  upon  the  notice  to  creditors  at  $2,435.61. 
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Upon  the  whole  case  I  am  constrained  to  hold  that  plain- 
tiff in  the  issue  is  upon  terms  entitled  to  have  the  judgment 
set  aside  and  vacated. 

Upon  ttie  trial  the  merits  were  gone  into,  and  I  found, 
although  perhaps  not  necessary  for  disposing  of  points  re- 
served, that  plaintiff  in  the  issue  was,  when  the  writ  of  sum- 
mons issued,  indebted  to  the  late  William  George  in  the 
amount  claimed  apaji  from  interest.  The  judgment  should 
be  set  aside  only  upon  such  terms  as  will  be  a  fair  and  just 
protection  to  defendant  in  the  issue. 

It  would  be  a  great  injustice  to  defendant  in  the  issue  not 
to  impose  tenns.  The  facts  are  altogether  exceptional.  In 
allowing  plaintiff  in  the  issue  costs  to  the  extent  I  do,  the 
imposition  of  terms  is  in  my  power;  and,  even  without  that, 
it  is,  in  my  opinion,  in  my  power  in  this  case  to  do  so,  and  if 
wrong  it  must  be  for  an  appellate  Court  to  so  say.  The 
terms  are  that  an  appearance  shall  be  entered  by  the  plaintiff 
in  the  issue  within  10  days,  and  that  all  necessary  time  shall 
be  extended  to  defendant  in  the  issue  for  propeeding  with  that 
action.  She  shall  have  two  weeks  from  the  entry  of  appear- 
ance for  the  delivery  of  the  statement  of  claim.  The  action 
shall  be  tried  without  either  party,  so  far  as  the  Court  can 
prevent  it,  being  prejudiced  by  the  delay.  The  receiving 
order  will  stand,  and  the  receiver  will  be  continued,  and  the 
money  will  remain  in  his  hands  for  the  settlement  of  such 
claim  as  Mary  George,  administratrix,  may  establish  in  the 
action.  Plaintiff  in  the  issue  is  to  get  costs  of  the  motion 
to  set  aside  the  judgment  to  be  taxed,  and  costs  of  the  issue 
and  trial  of  the  issue,  which  I  fix  at  $100.  Plaintiff  in  the 
issue  set  up  that  the  writ  was  not  personally  served,  and 
made  contentions  not  established,  so  that  he  is  not  entitled  to 
all  the  costs  of  that  issue.  These  costs  are  to  be  set  off  against 
anch  claim  as  the  defendant  in  the  issue  may  establish.  The 
costs  of  the  action  and  the  trial  of  it  are  reserved,  and  may 
be  disposed  of  by  the  trial  Judge.  If  these  terms  are  not 
accepted  by  plaintiff  in  the  issue,  judgment  will  be  entered 
for  defendant  in  the  issue  without  costs. 
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Teetzei^  J.  July  7th,  1906. 

TRIAL. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  GRAND  TRUNK 
R.  W.  CO. 

Specific  Performance — Contract  to  Divide  Specified  Land  to  he  . 
Acquired  by  Defendants  —  Acquisition  by  Defendants  of 
Part  only — Claim  of  Plaintiffs  to  Half  of  Land  Actu- 
ally Acquired — Bight  to  Less  than  Half  with  Abatement 
in  Price. 

Action  for  specific  performance  of  an  agreement  to  divide 
certain  lands. 

E.  D.  Armour,  K.C.,  for  plaintiffs. 

M.  K.  Cowan,  K.C.,  for  defendants. 

Teetzel,  J. : — In  1901  the  Ontario  government  was  pro- 
posing to  sell  a  tract  of  land  lying  between  the  tracks  of 
plaintiffs'  and  defendants"  railways  and  oast  of  Pacific  avenue 
in  the  city  of  Toronto.  The  situation  of  the  property  made 
it  of  special  value  to  each  of  the  two  companies  for  shunting 
and  storage  grounds,  and  the  officers  of  both  companies  wftf« 
desirous  of  acquiring  the  whole  or  a  portion  of  the  property. 

With  a  view  of  preventing  competition  betweim  the  two 
companies  as  purchasers,  an  arrangement  was  entered  into 
as  set  forth  in  a  letter  from  Mr.  McXichol,  vice-president 
of  plaintiff  company,  to  Mr.  Wainwright,  .  .  .  comp- 
troller of  defendant  company,  dated  1st  June,  1901,  as  fol- 
lows : — "As  per  conversation  to-<lay,  we  will  make  no  attempt 
to  acquire  tlie  land  in  question,  the  understanding  being,  how- 
ever, that  we  will  liave  the  right  to  purchase  from  you  the 
half  of  such  land  surrounded  green  on  the  enclosed  blue  print 
which  I  have  initialled,  any  time  within  5  years  from  this 
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date,  for  one-half  the  amount  you  pay  for  the  land  m  ques- 
tion, plus  5  per  cent,  per  annum." 


This  proposition  was  accepted  by  Mr.  Wainwright,  but 
no  formal  agreement  was  ever  entered  into  by  either  of  the 
companies. 

The  blue  print  plan  referred  to  in  Mr.  McNichol's  pro- 
position shewed  the  whole  property  to  be  triangular  in  shape, 
and  "  the  half  of  such  land  surrounded  green."  ...  to 
be  the  northerly  half  adjoining  plaintiffs'  railway. 

The  government  withdrew  from  sale  a  portion  of  the 
land  situate  at  the  north-west  angle,  which  I  should  estimate 
...  at  about  2  acres,  thus  reducing  to  that  extent  the 
area  of  the  portion  proposed  to  be  acquired  by  plaintiffs. 

Plaintiffs  contend  that  under  the  agreement  they  are  en- 
titled to  a  conveyance  of  the  northerly  half  of  the  land  actu- 
ally acquired  by  defendants,  and  are  not  limited  to  the  re- 
mainder of  the  northerly  half  of  the  original  triangle  with 
an  abatement  from  the  purchase  price,  and  in  this  action 
claim  judgment  for  an  equal  division  of  the  land  acquired 
by  defendants  and  specific  performance  by  a  conveyance  of 
the  northerly  half. 

In  order  to  obtain  this  equal  division  it  is  necessary  to 
throw  the  dividing  line  indicated  on  the  blue  print  further 
south,  in  order  to  take  in  sufficient  extra  land  to  compensate 
for  the  loss  occasioned  by  the  withdrawn  portion.  The 
parties  n^lected  to  make  provision  for  any  such  contin- 


In  the  conveyance  tendered  for  execution  and  in  the 
ijtatement  of  claim  there  is  included  a  portion  of  land  in 
rej?pect  of  which  no  agreement  was  made  giving  plaintiffs  any 
ri^ht  or  interest  therein,  nor  is  there  any  agreement  entitling 
plaintiffs  to  a  declaration  that  they  are  jointly  interested 
with  defendants  in  the  whole  property.  The  agreement  was 
limited  in  its  terms  to  specific  property,  and  of  course  cannot 
be  enlarged  by  the  Court. 
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For  this  reason,  and  without  determining  whether  the 
agreement  was  for  any  purpose  binding  upon  defendants  a^ 
a  railway  corporation,  I  think  plaintiffs'  action  fails  and 
must  be  dismissed  with  costs,  but  without  prejudice  to  any 
action  which  plaintiffs  may  be  advised  to  bring  in  respect  of 
the  remainder  only  of  the  northerly  half  of  the  original 
triangle,  with  an  abatement  of  the  purchase  price. 
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TRIAL. 

LUDGATE  V.  CITY  OF  OTTAWA. 

Highway — Norir-repair — Injury  to  Pedestrian — Snow  and  Ice 
— Notice  to  Municipal  Corporation  —  Gross  Negligence  — 
Damages. 

Action  by  Hannah  Ludgate  to  recover  $2,000  damages 
tor  personal  injuries. 

The  plaintiff  alleged  that  in  the  afternoon  of  the  19th 
March,  1906,  she  was  walking  westward  on  the  south  side 
of  Albert  street,  between  O'Connor  and  Bank  streets,  in  the 
city  of  Ottawa,  when,  owing  to  the  want  of  repair,  slippery, 
uneven,  and  dangerous  condition  of  the  sidewalk,  she  fell, 
broke  her  arm,  and  sustained  other  serious  injuries;  that  the 
injuries  were  caused  by  the  gross  negligence  of  the  defen- 
dants, their  servants  and  agents,  in  wilfully  allowing  that 
portion  of  the  street  in  question  to  become  and  remain  out 
of  repair  and  in  a  dangerous  condition  for  pedestrians. 

The  defendants  denied  the  allegations  of  the  plaintiff  and 
charged  that  the  plaintiff's  injury,  if  any,  was  due  to  her  own 
negligence  and  want  of  care,  and  that  by  the  exercise  of 
ordinary  care  and  caution  she  might  have  avoided  the  injury. 

The  action  was  tried  before  Mabee,  J.,  without  a  jury, 
at  Ottawa. 

IVArcy  Scott,  Ottawa,  for  plaintiff. 

Taylor  McVeity,  Ottawa,  for  defendants. 

Mabee,  J.: — I  think  in  this  case  the  plaintiff  has  ostab- 
lished  liability  against  the  defendants. 

▼OL.  VIII.  O.W.R.    NO.  6—19 


268  ^'^^   ONTARIO   WEEKLY  REPORTER, 

The  facts  are  not  seriously  in  dispute.  The  statement  of 
them  given  by  the  witnesses  called  on  behalf  of  the  defen- 
dants does  not  materially  differ  from  the  statements  given 
by  these  ladies  who  have  testified,  along  with  the  plaintiff, 
upon  her  behalf. 

It  seem^  that  last  winter  was  an  extremely  mild  one,  and 
ver}'  little  snow  fell.  That  is,  of  course,  material,  because 
what  might  be  negligence  under  one  set  of  weather  condi- 
tions, at  a  certain  season  of  the  year,  might  be  no  evidence 
whatever  of  negligence  under  another  set  of  weather  con- 
ditions, at  some  other  season  of  the  year. 

It  is  in  evidence  that  for  some  10  or  12  days  previous  to 
the  occurrences  that  led  to  this  litigation,  there  had  l)een  no 
snow  fall  at  all,  and  apparently  no  drip  from  adjacent  eaves 
that  reasonably  could  have  been  said  to  have  been  the  cause  of 
this  elevation  that  existed  upon  this  walk.  The  witnesses 
have  agreed  in  the  main  as  to  the  location  of  it  and  the  ex- 
tent that  it  covered  the  surface  of  the  pavement.  The  plain- 
tiff was  under  tlie  impression  that  it  was  some  G  inches  higher 
on  the  inside;  Mrs.  Starrs  says  about  the  same  height,  some 
6  inches ;  "  tliere  was  a  slope  from  6  inches  down  to  almost 
nothing.^^ 

Mrs.  Mills  says  she  thinks  it  was  6  or  7.  Mrs.  Agar  agrees 
with  ^frs.  'Mills  in  saying  some  6  or  7  inches  high. 

Mrs.  Hutchison  does  not  speak  of  the  height,  but  she 
mentions  the  slant,  the  extent  of  time  it  had  been  there,  and 
Frederick  Mills  speaks  in  the  same  way. 

It  is  shewn  by  these  witnesses,  or  some  of  them,  that  dur- 
ing the  course  of  3  or  4  weeks  before  this  accident  some  three 
or  four  others  had  fallen  at  the  point  in  question  or  in  the 
immediate  vicinity. 

Then  on  behalf  of  defendants,  the  street  foreman  had 
made  no  particular  examination  of  this  walk ;  he  was  not  sure 
whether  he  had  passed  over  it  on  foot;  he  had  driven  along 
the  street,  and  driving  past  he  noticed  there  was  ice  upon 
the  ])avement.  He  was  iinder  the  impression  it  was  only 
2  or  3  inches  in  thickness. 

^fr.  Finlay,  the  ward  foreman,  was  aware  the  walk  was 
in  the  condition  described  by  the  witnesses  for  plaintiff,  and 
Mr.  Finlay's  evidence  in  the  main  does  not  disagree  with 
that  of  plaintiff  and  those  called  by  her. 
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He  says  that  about  a  foot  on  the  outside  of  the  walk  was 
bare.  That  agrees  with  the-  statements  made  by  one  of  the 
ladies  that  she  had  been  accustomed  to  walk  along  on  the 
cut«ide  edge,  because  that  was  the  only  place  she  could  pro- 
ceed with  any  reasonable  degree  of  safety.  Then  Mr.  Finlay 
Ihinks  that  the  ice  was  some  2  or  3  inches  thick  on  the  inside 
of  the  walk,  and  it  sloped  down  towards  the  middle.  He 
says  there  might  have  been  places  where  it  was  thicker  than 
^  inches.  That  is  not  at  all  contradictory  of  the  statements 
made  upon  plaintiff's  side  of  the  case,  that  it  ran  up  to  6  and 
possibly  7  inches  in  height. 

We  have  it  shewn  that  this  condition  existed  for  3  or  4 
weeks  previous  to  the  accident,  without  any  reason  being 
given  why  this  ice  could  not  have  been  removed. 

The  case  does  not  strike  me  as  being  at  all  similar  in  its 
facts  with  Mahoney  v.  City  of  Ottawa,  decided  by  my  learned 
brother  Teetzel,  and  reported  in  3  0.  W.  R.  695.  That  case  is, 
I  think,  distinguishable  upon  its  facts,  and  the  only  assist- 
ance one  derives  from  the  cases  in  matters  of  this  sort  is 
where  the  facts  can  be  said  to  be  largely  identical.  I  think 
that  the  existence  of  this  elevation  for  the  length  of  time 
shewn  here,  during  a  mild  winter,  with  the  appliances  used 
by  the  city  for  the  removal  of  just  such  dangers  as  this,  may 
be  said  to  be  gross  negligence.  No  reason  is  shewn  for  the 
non-removal,  nothing  appears  in  evidence  that  would  lead  one 
to  think  it  would  have  been  unreasonable  to  expect  the  city  ta 
remove  it;  it  is  in  a  populous  section  of  the  city,  much 
travelled,  within  half  a  dozen  doors  of  one  of  the  most  tra- 
velled streets  of  the  city ;  it  remained  there  for  the  lengtli  of 
time  I  have  mentioned.  As  to  the  knowledge  of  its  existence 
(although  that  is  not  even  necessary  in  this  case),  its  pres- 
ence appears  to  have  been  known  by  those  whose  duty  it 
would  seem  to  me  to  be.  under  the  law,  to  have  seen  that  it 
was  removed.  On  all  these  facts  I  think  the  conclusion  is 
irresistible  that  plaintiff  has  brought  defendants  within  the 
.section  which  makes  them  liable  in  actions  of  this  sort. 

I  am  dealing  only  with  the  point  at  which  the  accident 
o<^rred.  I  have  no  concern  about  the  block  from  one  end 
to  the  other,  or  any  other  block  or  blocks  in  the  city.  I  am 
dealing  distinctly  with  this  particular  location.  204-20()  on 
the  south  side  of  Albert  street. 

Then  as  to  the  question  of  damages,  the  plaintiff's  injury, 
fortunately,  was  not  ven-  serious.     She  is  a  ladv  in  humble 
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station,  earning  only  some  $11  a  month.  She  says  that  s 
lost  $16.50  by  reason  of  her  being  laid  up  with  the  accidei 
end  she  paid  $21.50  for  board;  the  doctor's  bill  $45;  $5  i 
a  nurse,  and  $1.80  for  medicine:  making  a  total  out  of  pocl 
expenditure  of  $89.80. 

Then,  one  of  the  bones  of  her  wrist  was  broken;  she  a 
parf.ntly  has  had  a  good  recovery.  There  is,  doubtless,  sot 
permanent  stiffness,  but  to  all  intents  and  purposes  I 
Bowling  says  it  is  practically,  for  working,  as  good  as  ev( 
although  doubtless  she  does,  as  she  says,  suffer  some  inco 
venience.  The  doctor  said  that  the  break  would  cause  eo 
siderable  painj  and  doubtless  she  did  suffer,  as  we  know  t 
people  do  who  receive  injuries  of  that  character.  But  fc 
tunately  there  is  no  permanent  injury  other  than  possib 
some  little  inconvenience.  I  think,  under  the  circumstance 
the  assessment  for  pain  and  suffering  and  other  loss  of 
suflficient  sum  to  make  the  whole  compensation  $250  wou 
not  be  unfair  to  both  parties  to  the  litigation. 

There  will  therefore  be  judgment  in  favour  of  plaintiff  f 
$250,  togetlier  with  the  costs  of  the  action. 


HoDGiNS,  Master  m  Ordinary.  June  12th.  190 

master's  office. 

Ee  cement  stone  and  building  CO. 


EGAN'S  CASE. 

Company — Winding-up — Contributory — Director — Entries  i 
Register — Resolution  of  Directors — Attempt  to  Get  Rid 
LiabilHy. 

Upon  a  reference  for  the  winding  up  of  the  company 
was  sought  to  make  Samuel  Egan  liable  as  a  contribiitoi 
in  respect  of  10  shares  of  the  capital  stock  of  the  company. 

The  Master: — In  this  case  the  director-contributoi 
Egan  originally  signed  in  April.  1904,  for  5  shares  in  tl 
capital  stock  of  this  company.  He  subsequently  applied  f< 
10  arlditional   shares    under    the    following    circumstance 
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"  Q.  Did  you  subscribe  the  stock  list  such  as  you  have  described 
for  10  shares  raore  ?  A.  I  don^t  remember  it  being  a  list  at 
all  that  I  gave  my  name  for  the  10  shares.  Q.  How  did 
you  apply  ?  A.  The  president  wanted,  or  the  manager  wanted, 
my  name  to  assist  him  in  selling  stock,  and  it  was  in  that 
way  I  gave  him  my  name.  Q.  How  did  you  give  him  your 
name?  A.  I  just  signed  my  name  on  a  paper,  but  I  don't 
remember  any  list  at  all,  the  second  time  that  I  signed.  Q. 
On  a  paper  for  how  many  shares  ?     A:  For  10  shares.^' 

And  further  on  he  stated  in  answer  to  my  questions: 
**  (I  You  say  you  signed  your  name  for  10  shares  more  ?  A. 
The  manager  wanted  my  name  in  order  to  assist  him  to  sell 
Ftock, — it  was  not  for  the  sale  of  the  shares  to  me."  After  some 
irrelevant  answers  he  was  asked  again :  "  Q.  I  ask  you  what 
was  the  fact.  You  say  you  were  asked  to  subscribe  for  a 
purpose,  was  not  that  what  you  have  stated?  A.  Well,  the 
manager  represented  to  me  that  he  was  wanting  my  name  to 
assist  him  in  selling  stock.  Of  course  I  did  not  talk  much 
more  about  it  until  I  saw  my  name  in  the  book  for —  Q. 
And  while  you  gave  your  name  you  did  not  intend  that  that 
contract  should  be  binding  on  you  ?  A.  No,  your  honour,  I 
didn't.'' 

The  books  of  this  company  shew  that  certain  original 
entries  have  been  scratched  out  with  a  pen  knife.  But  in  the 
journal  of  1905,  exhibit  No.  3,  on  p.  4,  a  list  of  the  share- 
holders appears,  among  which  is  the  following  entry :  '^  Mar. 
31,  Saml.  Egan  420— $1,500."  And  in  the  ledger  of  1905 
(exhibit  No.  5),  on  p.  420,  is  the  following  entry :  "1905,  Mar. 
1,  J.  4  $1,500— the  figure  1  in  the  $1,500  being  crossed  out  by 
£  pen  mark,  but  the  reference  is  to  the  journal,  p.  4.  In 
the  other  books  the  figure  before  500  is  scratched  out  with  a 
pen  knife. 

These  entries  explain  what  the  original  and  erased  entries 
stated,  namely,  that  this  director-contributory  had  been  en- 
tered in  the  books  of  this  company  as  a  shareholder  for  15 
shares  of  the  value  of  $100  each,  in  all  $1,500,  on  which  he 
has  paid  $500,  leaving  $1,000  still  unpaid. 

On*  11th  March,  1905,  this  director-contributory  was 
elected  a  director  of  the  company;  and  he  then  complained 
that  the  entry  of  $1,500  was  wrong,  and  finally  at  a  meeting 
of  the  board  of  directors  held  on  8th  June,  1905,  the  foUow- 
JDg  entry  of  a  resolution  is  recorded  and  was  passed  at  his 
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instigation  or  request :     "  Moved  that  the  application  for 
shares  of  company  stock  by  Mr.  S.  Egan  be  not  accepte 
Seconded  Mr.  E.  Willfong." 

This  resolution  conflicts  with  the  entries  in  the  financi 
books  of  the  company,  which  shew  that  on  1st  March,  190 
this  director-contributory  had  been  entered  by  the  compai 
as  a  shareholder  for  $1,500.  And  the  question  at  once  arise 
Could  this  company,  after  enrolling  and  entering  th 
director— contributory  as  a  shareholder,  deny  to  him.  (if  t; 
company  had  been  prosperous)  his  rights  as  a  shareholder 
the  shares  so  acknowledged? 

The  answer  will  be  found  in  the  observ^ations  of  Sir  W.  1 
James,  L.J.,  in  Weikersheim's  Ca^e,  L.  R.  8  Ch.  at  p.  83 
where,  after  finding  that  the  names  of  the  contributories  hi 
been  entered  in  what  he  called  the  "  second  volume  of  tl 
register  of  members,^'  he  said :  "  The  company  after  th 
could  not  have  disputed  the  right  of  any  person  enten 
therein,  on  the  ground  of  his  not  being  registered  as  a  men 
ber;  and  I  am  of  opinion  that  the  member  could  not  dispu 
the  fact  that  he  was  entered  in  that  book  as  a  member  regi 
tered,  and  having  the  rights  and  liabilities  of  a  member  ( 
the  company."  See  also  Compbell's  Case,  L.  R.  9  Ch.  at 
15,  and  as  to  the  power  of  directors  to  remit  shares,  see  I 
London  and  Provincial  Consolidated  Coal  Co.,  5  Ch.  D.  52 

Then  in  the  statutory  summary  or  return  required  I 
R.  S.  0.  1897  ch.  191,  s.  79,  to  be  transmitted  to  the  Pn 
vincial  Secretary,  the  name  of  this  contributory  appears  j 
a  shareholder  as  follows:  "'  Egan,  S.,  143  Spadina  Ave.,  Con 
Merchant.  Amount  of  stock  held,  $1,500.  Amount  unpai 
and  still  due  thereon,  $1,000."  This  summar}-  is  an  official 
public  document  in  the  custody  of  the  Provincial  Secretar; 
and  a  certified  copy  is  receivable  as  evidence  under  R.  S.  ( 
1897  eh.  73. 

Prior  to  the  meeting  of  8th  June,  1905,  at  which  th 
resolution  above  cited  was  passed,  the  following  letter  date 
fith  June,  1905,  and  signed  by  the  assistant  secretary-trea: 
urer,  was  stated  to  have  been  received  by  this  director-coi 
txibutory :  **  Samuel  Egan,  Esq.,  Spadina  x\venue,  T6ront( 
Dear  Sir, — We  are  in  receipt .  of  your  application  for  1 
shares  of  common  stock  of  the  Cement  Stone  and  Buildin 
Company,  Limited,  Toronto,  Ontario.  We  regret  that  w 
are  unable  to  allot  you  this  stock,  as  we  have  closed  on 
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^tock  book  for  the  present  year.  We  trust,  however,  that  if 
at  some  future  time  you  are  still  desirous  of  investing  in 
our  company,  we  shall  be  able  to  accommodate  you  in  the 
matter  of  allotting  you  the  stock  as  requested/' 

When  examined  by  me  respecting  these  proceedings,  the 
contributory  stated :  "  Q.  You  complained  to  the  board  that 
you  ought  not  to  have  been  made  liable  for  this  stock  ?  A. 
Vci?,  your  honour,  I  did.  Q.  Is  that  the  reason  that  induced 
the  board  to  carr}'  the  motion  that  has  been  recorded?  A. 
1  would  naturally  think  it  was.  Q.  Then  the  statement  in 
this  letter  is  the  statement  of  another  reason;  and  which 
would  you  say  now  was  the  true  reason ;  that  which  you  made 
before  the  board,  or  this  which  is  in  the  letter?  A.  That 
which  I  made  before  the  board.  And  that  this  is  untrue? 
A.  0,  yes,  I  would  think  so.  Q.  And  the  rest  of  the  letter 
1  suppose  may  be  answered  in  the  same  way:  'We  trust, 
however,  that  if  at  some  future  time  you  are  still  desirous  of 
investing  in  our  company,  we  shall  be  able  to  accommodate 
you  in  the  matter  of  allotting  you  the  stock  as  requested.' 
The  expression  read  in  the  letter  that  you  were  anxious  to 
get  the  stock  and  they  were  refusing  it,  was  also  untrue? 
A.  Yes." 

The  irregular  procee<lings  in  thus,  l>y  an  untrue  resolution, 
seeking  to  relieve  this  director-contributory  of  his  liability 
in  respect  of  the  10  shares  entered  in  his  name  in  the  books 
and  in  the  official  summary  to  the  Government,  bring  this 
case  within  the  observations  of  Lord  Romilly,  M.R.,  in  Ex  p. 
Munster,  14  L.  T.  X.  S.  723,  where  he  said :  "  \Yhere  a  per- 
son who  is  himself  a  director  of  a  company  seeks  to  get  rid — 
1  don't  say,  of  course,  improperly — of  his  liabilities  to  the 
concern  of  which  he  is  a  director,  this  Court  will  naturally 
watch  his  conduct  in  the  matter,  and  will  hold  him  strictly 
to  his  engagement6.'^  See,  further,  Brown's  Case,  19  Beav. 
97 ;  Henderson's  Case,  19  Beav.  107 ;  Straffon's  Executors' 
Case,  1  DeG.  M.  &  G.  576;  and  Bridger's  Case,  L.  R.  5  Ch. 
30.5. 

I  must,  therefore,  hold  this  director-contributory  liable 
in  respect  of  the  10  shares  in  question.  Costs  to  follow  the 
event 
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HoDGixs,  Master  in  Ordinary. 


June  20th,  1900 
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McBEAN^S  CASE. 

Com  pan]/ — Winding-iip — Contributory — Petitioner  for  Incur 
porabion — Subscription  for  Shares — Memorandum  of  As 
sociat'ion — Director  and  Presideni  of  Company, 

Upon  a  reference  for  the  winding-up  of  the  company,  il 
was  sought  to  place  William  McBean's  name  on  the  list  oi 
contributories. 

The  Master: — In  this  case  McBean  was  one  of  the  peti 
tioners  for  the  charter  of  incorporation,  in  which  it  was  al- 
leged "  that  by  subscribing  therefor  in  a  memorandum  o\ 
agreement  and  stock  book  duly  executed  in  duplicate,  with  i 
view  to  the  incorporation  of  the  company,  your  petitioner; 
have  taken  the  following  amounts  of  stock  set  opposite  theii 
names.^'  And  under  this,  among  the  names,  appears  th< 
following: 

"  Petitioners :  "Amount  of  Stock  Subscribed  for 

'•William  McBean.  "$2,200." 

Section  10,  sub-sec.  (4),  of  the  Ontario  Companies  Act 
R.  S.  0.  1897  ch.  191,  enacts  that  "each  petitioner  shall  b( 
the  bona  fide  holder  in  his  own  right  of  the  share  or  sharoi 
for  which  he  has  subscribed  in  the  memorandum  of  agree 
ment."  The  23rd  section  of  the  Imperial  Companies  Act 
18G2,  though  not  worded  according  to  the  same  form,  hai 
been  interpreted  as  luiving  much  the  same  effect. 

The  charter  of  the  company  was  issued  on  the  8th  Feb 
ruarv,  1904,  and  on  the  10th  Februar}^  the  first  meeting  o: 
the  provisional  directors  was  held,  at  which  McBean  waj 
appointed  chairman,  and  certain  by-laws  and  resolutions  weri 
caiTied.  A  subsequent  meeting  of  the  shareholders  for  or 
ganization  was  held  on  the  same  day,  at  which  McBean  wai 
appointed  chairman,  and,  after  the  by-laws  and  resolution; 
of  the  provisional  directors  had  been  adopted,  McBean  wai 
elected  one  of  the  directors,  and  at  a  subsequent  meeting  oi 
the  directors  was  elected  president  of  the  company. 
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The  minutes  of  all  these  meetings  have  been  put  in,  and 
the  two  first  are  signed  by  McBean  as  "  chairman ;"  the  latter 
i?  signed  by  him  as  "  president/^ 

The  facts  in  this  case  appear  to  be  similar  to  those  in 
Evans's  Case,  L.  11.  2  Ch.  427,  the  head-note  of  which  states': 
'*E.  signed  a  memorandum  of  association  of  a  company  as 
the  holder  of  10  shares,  and  acted  for  a  short  time  as  a 
director  of  the  company.  Other  directors  were  then  ap- 
pointed, and  E.  never  afterwards  had  anything  to  do  with 
the  company.  Xo  shares  were  ever  allotted  to  him,  and  his 
name  was  never  on  the  register.  All  the  shares  in  the  com- 
pany were  allotted  to  other  persons,  but  the  allotment  was 
not  final  [not  having  been  regularly  confirmed  by  the  direc- 
tors^], and  they  were  not  taken  up: — Held,  that  E.'s  name 
ought  to  have  been  on  the  register,  and  that  he  was  a  con- 
tributor}* in  respect  of  the  shares." 

This  case  has  been  followed  in  Migotti's  Case,  L.  K.  4  Eq. 
23(»;  Sidney's  Case,  L.  R.  13  Eq.  228;  Levick's  Case,  23 
L  T.  N.  S.  838 ;  and  other  cases. 

I  must,  therefore,  hold  that  McBean  is  a  contributory  in 
respect  of  his  subscription  for  $2,200  worth  of  shares  in  this 
company.     Costs  will  be  added. 


HoDGixs,  Master  in  Ordinary.  July  9th,  1906. 

master's  office. 

JORDAN  v.  FROGLEY. 

Husband  and  Wife — Marriage  before  1859 — Bight  of  Wife  to 
Dispose  hij  Will  of  Property  Acquired  after  Marriage. 

A  question  of  title  arising  upon  a  reference. 

The  Master: — Since  the  judgment  in  this  case  reported 
in  5  0.  W.  R.  704,  one  of  the  defendants,  William  Jordan, 
has  died;  and  the  question  is  raised  tliat,  as  he  and  Sarah 
^har]).  daughter  of  the  testator,  were  married  in  1854,  and 
therefore  Ix^fore  the  Act  22  Vict.  ch.  34  (C.  S.  U.  C.  ch.  73), 
that  statute  did  not  protect  the  title  which  she  acquired  under 
lier  father's  will  made  in  1882,  but  that  it  vested  in  her  hus- 
hand;  and  the  case  of  Reid  v.  Reid,  31  Ch.  D.  402.  is  cited 


I 

4 


266  ^^^   ONTARIO   WEEKLY  REPORTER, 

in  support  of  such  contention,  being  a  decision  under  the 
English  Married  Woman's  Property  Act,  1882. 

There  is,  I  think,  a  clear  distinction  in  the  wording  of 
the  respective  Acts,  which  indicates  that  decisions  under  the 
English  Act  are  not  applicable  to  cases  under  the  Canadian 
Act. 

Section  2  of  C.  S.  U.  C.  ch.  73,  provides  that  every  mar- 
ried woman  who,  on  or  before  4th  May,  1859,  married  with- 
f  ut  a  marriage  contract  or  settlement,  shall  and  may  after 
that  date  have,  hold,  and  enjoy  all  her  real  estate  and  personal 
property  not  then  reduced  into  the  possession  of  her  hus- 
band, ''  whether  belonging  to  her  before  marriage,  or  in  any 
way  acquired  by  her  after  marriage,  free  from  his  debts  and 
obligations  contracted  after  the  said  4th  May,  1859,  and  from 
his  control  and  disposition  without  her  consent,  in  as  full 
and  ample  a  manner  as  if  she  were  sole  and  unmarried."' 

The  English  Act,  sec.  5,  provides  that  *^  every  woman 
married  before  the  commencement  of  this  Act  shall  be  en- 
titled to  have  and  to  hold  and  to  dispose  of  in  manner  afore- 
said, as  her  separate  property,  all  real  and  personal  property. 
]:er  title  to  which,  whether  vested  or  contingent,  and  whethei 
in  possession,  reversion,  or  remainder,  shall  accrue  after  tht 
commencement  of  this  Acf 

There  is,  therefore,  a  clear  distinction  in  the  Act^  respect- 
ing the  acquisition  of  the  right  of  married  women  to  deal 
with  their  property.  The  right  dei>ends  upon  the  time  wher 
the  "  title  "  to  the  property  vested  in  the  married  woman 
Our  Act  operates  on  prior  and  future  acquired  property  b} 
\  irtue  of  the  words  "  belonging  to  her  before  marriage  or  ii 
any  way  acquired  by  her  after  marriage.^'  The  English  Ac 
f  perates  on  future  acquired  property,  by  virtue  of  the  word: 
''  her  title  to  which,  whether  vested  or  contingent,  anc 
\vhether  in  possession,  reversion,  or  remainder,  shall  accru( 
after  the  commencement  of  this  Act.'' 

But  sec.  16  of  the  Act  placed  a  restriction  on  the  previoui 
grant  of  "full  and  ample"  power  to  a  married  woman  t( 
have,  hold,  and  enjoy  all  her  real  estate  not  reduced  into  th( 
possession  of  her  husband,  by  limiting  her  power  to  devise  o 
l>equeath  the  same  to  any  person  other  than  "her  child  oi 
t  hildren  issue  of  any  marriage,  and  failing  there  being  ani 
issue  then  to  her  husband."  And  in  Mitchell  v.  Weir,  19  Gr 
.'>ns.  Strong,  V.-C,  held  that  imder  this  section  a  bequest  b; 
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a  married  woman  in  favour  of  her  husband  was  void,  and 
that  as  to  such  bequest  there  was  an  intestacy. 

This  section  was  repealed  in  1873  by  sec.  46  of  the  Wills 
Act,  36  Vict.  ch.  20;  but  such  repeal  was  not  to  "  prevent  the 
application  of  any  .  .  .  provision  of  laws  formerly  in 
force  to  any  transaction,  matter,  or  thing  anterior  to  the  said 
repeal  to  which  they  would  otherwise  apply."  The  original 
pection  with  the  restriction  on  a  married  woman's  power  to 
devise  or  bequeath  her  property,  which  existed  between  4th 
]^lay,  1859,  and  1st  January,  1874,  has  been  consolidated 
from  R.  S.  0.  1877  ch.  106,  sec.  6,  down  to  E.  S.  0.  1897  ch, 
128,  sec.  6. 

These  statutes  were  considered  by  the  Court  of  Appeal  in 
Lawson  v.  Laidlaw,  3  A.  R.  77,  where  it  was  held  that  the 
real  or  personal  property  enjoyed  by  a  married  woman  under 
the  statutes  of  1859  and  1872  is  her  separate  property  at  law 
to  the  same  extent,  and  with  the  same  incidents,  as  property 
settled  to  her  separate  use  was  and  is  in  equity. 

Sarah  Jordan,  one  of  the  daughters  of  the  testator  William 
Sharp,  died  on  7th  June,  1884,  having  previously  made  her 
will  dated  21st  April,  1884,  in  which  she  bequeathed  to  cer- 
tain of  her  children  her  interest  in  the  estate  of  her  late 
father. 

Under  the  authority  cited  I  must  hold  that  Mrs.  Jordan, 
notwithstanding  her  marriage  before  the  Act  of  1859,  ac- 
quired the  interest  in  her  father's  estate  referred  to  in  my 
former  judgment  in  this  case,  5  0.  W.  R.  704,  and  had  power 
to  dispose  of  it  by  the  will  produced  in  these  proceedings. 


Mabee,  J.  July  13th,  1906. 

WEEKLY   COURT. 

XORTHERX  CONSTRUCTION  CO.  v.  SWANSON. 

Inierim  Injunction — Breach  of  Contract — Ahiliiij  of  Defen- 
dant  to  Respond  in  Damages — Affidavit  Sworn  before  Issue 
of  Writ  of  Summons — Dissolution  of  Injunction, 

Motion  by  plaintiffs  to  continue  injunction  granted  by  a 
local  Judge  restraining  defendant  from  taking  or  removing 
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from  plaintiffs'  right  of  way  any  part  of  the  plant,  materials, 
equipment,  horses,  etc.,  used  in  and  upon  plaintiffs'  works,  in 
alleged  breach  of  a  contract  between  plaintiffs  and  defen- 
dant. 

W.  N.  Ferguson,  for  plaintiffs. 

W.  E.  Middleton,  for  defendant. 

Mabee,  J.: — The  interim  injunction  was  granted  upon 
the  affidavit  of  plaintiffs'  assistant  secretary  shewing  ... 
facts  that  were  probably  sufficient  to  satisfy  the  Court  that 
plaintiffs  would,  or  might,  suffer  damages,  if  defendant  were 
permitted  to  continue  the  breaches  of  his  contract,  which 
defendant  would  not  be  able  to  pay.  The  affidavit  of  defen- 
dant shews  that  he  has  ample  means  at  his  command  to  satisfy 
any  loss  plaintiffs  may  sustain  from  any  breach  of  the  con- 
tract in  question,  and  at  the  same  time  defendant's  counsel 
urges  that  no  breach  has  been  committed. 

I  should  refrain  so  far  as  possible  upon  this  motion  from 
dealing  with  questions  affecting  the  ultimate  rights  of  the 
parties.  The  construction  of  the  contract  is  one  of  such 
questions,  and  as  to  the  rights  of  the  parties  under  its  wide 
provisions  I  say  nothing,  except  that  to  my  mind  it  is  not  at 
all  clear  that  defendant  has  made  any  breach.  But,  treating 
the  motion  as  if  defendant  had  no  right  to  take  his  horses  off 
the  work,  the  case  remains  as  one  of  simple  breach  of  con- 
tract, plaintiffs  having  as  yet  sustained  no  damage,  and  de- 
fendant being  able  to  compensate  plaintiffs  if  they  do  sustain 
such  damage.  Under  these  circumstances  plaintiffs  are  not 
entitled  to  an  injunction. 

I  am  not  at  all  impressed  with  the  case  advanced  by  the 
affidavit  of  plaintiffs'  assistant  secretary.  The  facts  are  not 
given  with  suflicient  detail  to  enable  the  Court  to  judge  if 
reasonable  grounds  exist  for  his  fear  of  loss  arising  to  plain- 
tiffs. These  facts  are  more  within  the  knowledge  of  the  en- 
gineer named  in  the  contract,  but  no  affidavit  is  made  by  him. 
The  affidavit  in  reply  does  not  advance  matters.  The  affidavit 
upon  which  the  interim  injunction  was  obtained  was  sworn 
at  Sudbur}'  on  21)th  June,  and  the  writ  of  summons  was  is- 
sued at  North  Bay  on  30th  June.  So  in  fact  there  never  was 
any  affidavit  upon  which  plaintiffs  had  any  right  to  obtain 
an  interim  injunction.  I  feel  compelled  to  dissolve  this  in- 
junction with  costs  to  defendant  in  any  event.     Plaintiffs 
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may  have  leave  to  renew  their  motion  if  upon  a  full  develop- 
ment of  all  the  facts  they  may  be  advised  that  they  can  pre- 
sent a  proper  case  for  the  interference  of  the  Court. 


July  24th,  1906. 
divisional  court. 

ALLAN  V.  SAWYER-MASSEY  CO. 

Master  and  Servant  —  Injury  to  Servant  —  Negligence  of 
Master — Dangerous  Worh — Neglect  to  Provide  Safeguards 
— Evidence  for  Jury — Excessive  Damages, 

Motion  by  defendants  to  set  aside  judgment  for  plaintiff 
for  $.2,000  damages  in  an  action  for  the  loss  of  an  eye,  tried 
before  Mabee,  J.,  and  a  jury  at  Hamilton. 

Plaintiff  was  a  mechanic  in  the  employment  of  defen- 
dants, and,  while  engaged  at  his  usual  occupation,  was  hit 
in  the  eye  by  a  piece  of  steel  from  a  cylinder  which  was  being 
chipped  by  a  fellow-workman,  a  short  distance  away,  and  his 
left  eye  permanently  destroyed. 

G.  Lynch-Staunton,  K.C.,  for  defendants,  contended  that 
there  was  no  evidence  of  negligence  to  submit  to  the  jury, 
and  that  the  trial  Judge  should  have  nonsuited  plaintiff,  and 
that  the  damages  were  excessive. 

J.  L.  Counsell,  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Teetzel,  J., 
Magee,  J.),  was  delivered  by 

Teetzel,  J.:—.  .  .  As  to  the  first  branch  of  the 
motion,  I  have  come  to  the  conclusion  that  there  was  suffi- 
cient evidence  of  negligence  to  warrant  the  case  being  sub- 
mitted to  the  jury.  ...  It  was  clearly  established  that 
the  work  of  chipping  the  large  castings  was  not  only  attended 
with  danger  to  the  operator,  but  to  any  one  in  close  proximity. 
The  iron  chips  fly  with  a  good-  deal  of  velocity,  and,  while 
not  likely  to  do  harm  to  any  other  part  of  the  body,  would, 
if  the  eye  were  hit,  probably  cause  very  serious  injury.  Under 
the  system  adopted  by  defendants  the  chipping  is  done  in  a 
room  40  x  5G  feet,  in  which  some  15  men  are  employed  at  that 
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work,  and  no  provision  whatever  is  made  to  protect  them 
from  the  flying  chips.  According  to  the  usual  practice  in 
defendants'  shop,  one  of  their  workmen  was  employed  in 
chipping  a  large  cylinder  within  a  few  feet  to  the  rear  of 
plaintiff,  and  in  such  a  manner  that  the  chips  would  tend  to 
fly  towards  where  plaintiff  was  working,  and  so  close  were 
they  together  that  should  plaintiff  have  occasion  to  turn  his 
head  to  the  right,  he  was  in  danger  of  being  struck  on  the 
eye  by  one  of  the  flying  chips  from  the  cylinder. 

Plaintiff  alleges  that  he  was  injured  in  this  way,  and 
there  was  evidence  from  which  the  jury  might  so  find.  There 
was  also  evidence  that  this  danger  could  be  removed,  or  at 
least  greatly  reduced,  either  by  a  screen  or  by  placing  the 
cylinder  on  a  pivot  so  that  it  could  be  turned  and  the  chips 
always  sent  in  an  opposite  direction  from  where  plaintiff  was 
working,  or  by  having  the  large  castings  chipped  in  an  open 
yard  at  such  a  distance  from  other  employees  as  to  remove 
all  danger  to  them. 

The  jurv'  were  not  asked  specific  questions,  but  the  whole 
case  was  submitted  to  them  upon  a  full  and  fair  charge, 
against  which  no  objection  was  made,  and,  while  .  .  . 
the  evidence  might  have  warranted  a  verdict  in  defendants' 
favour,  there  was  evidence  upon  all  the  issues  sufficient  to 
warrant  a  finding  for  plaintiff. 

Assuming  that  the  employment  was  dangerous — and  the 
evidence  establishes  that  it  was — then  it  was  clearly  the  duty 
of  defendants  to  use  all  reasonable  precautions  for  the  pro- 
tection of  their  servants.     .     .     . 

[Keference  to  Smith  v.  Baker,  [1891]  A.  C.  at  p.  362; 
Williams  v.  Birmingham,  [1899]  2  Q.  B.  338.] 

In  the  light  of  the  Judge's  charge  to  the  jury,  I  think  the 
result  of  their  finding  is,  that,  as  regards  plaintiff,  defen- 
dants omitted  to  take  reasonable  precautions  for  his  protec- 
tion, and  that  they  did  not,  therefore,  carry  on  their  opera- 
tions so  as  not  to  subject  him  to  unnecessary  risk,  and  were 
in  consequence  guilty  of  negligence  which  caused  plaintiff's 
injury. 

On  motion  for  a  new  trial  on  the  ground  of  excessive  dam- 
ages, the  rule  as  laid  down  in  Praed  v.  Graham,  24  Q.  B.  D. 
53,  and  enlarged  in  Jolmson  v.  Great  Western  R.  W.  Co., 
[1904]  2  K.  B.  250,  is,  that  a  new  trial  will  not  be  granted 
on  the  ground  of  excessive  damages,  unless,  having  regard  to 
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all  the  cireumBtances  of  the  case,  the  Court  is  of  opinion  that 
the  amount  is  so  large  that  no  12  men  could  reasonably  have 
given  it,  or  unless  the  Court,  without  imputing  perversity 
to  the  jury,  comes  to  the  conclusion,  from  the  amount  of 
damages  and  the  other  circumstances,  that  the  jury  must 
have  taken  into  consideration  matters  which  they  ought  not 
to  liave  considered,  or  applied  a  wrong  measure  of  damages. 

While  in  this  case  the  amount  may  he  larger  than  is  some- 
times awarded  for  the  loss  of  an  eye,  I  cannot  find,  either 
from  the  amount  or  from  anything  else  on  record  in  the  case, 
any  reason  which  would,  having  regard  to  the  rule,  justify 
our  interfering  with  the  verdict. 

Appeal  dismissed  with  costs. 


Falcoxbridge,  C.J.  July  2()TH,  1906. 

TRIAL. 

PAGE. 

VAN  TUYL  V.  FAIRBANK. 

Contract  —  Action  to  Set  aside,  for  Improvidence  —  Delay  in 
Bringing  Action — Interest  in  Partnership — Inadequacy  of 
Price — Fraud — Bad  Debts  —  Goodwill — Counterclmm — 
Costs, 

Action  b\'  the  widow  of  Benjamin  Stoddart  Van  Tuyl, 
,late  of  the  town  of  Petrolia,  hardware  merchant,  to  set  aside 
an  agreement  entered  into  between  plaintiff  and  defendant, 
dated  7th  May,  1902;  for  an  accounting  of  the  partnership 
business  of  Van  Tuyl  &  Fairbank;  for  payment  to  plain- 
tiff of  $1,468.19  paid  into  Court  and  any  further  sum  which 
might  be  found  due  to  plaintiff  for  her  interest  in  the  part- 
nership business. 

A.  H.  Clarke,  K.C.,  and  X.  A.  Bartlett,  Windsor,  for 
plaintiff,  contended  that  the  agreement  should  be  set  aside; 
Ijccauso  (1)  plaintiff  improvidently  and  without  knowledge 
of  the  actual  facts  entered  into  it;  (2) defendant  misled  plain- 
tiff in  his  statements  to  her  concerning  the  business;  (3)  it 
was  the  duty  of  the  defendant,  being  the  surviving  partner 
of  the  firm  of  Van  Tuyl  &  Fairbank,  to  acquaint  plaintiff 
vith  all  the  facts  in  connection  with  the  business,  and  that 
he  did  not  do;  (4)  plaintiff  relied  upon  defendant's  state- 
ments wholly,  as  he.  being  a  partner  in  the  business  for  up- 
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wards  of  30  years,  was  the  only  person  who  knew  what  the 
business  was  w^orth. 

J.  H.  Rodd,  Windsor,  and  I.  Grenizen,  Petrolia,  for  de- 
fendant. 

Falconbridge,  G.J. : — This  action  is  brought  after  the 
lapse  of  nearly  4  years,  and  the  delay  in  attacking  the  settle- 
ment is  not  satisfactorily  accounted  for. 

Very  shortly  after  the  execution  of  the  agreement  of  7th 
May,  1902,  the  two  sons  of  the  deceased  threatened  proceed- 
ings against  defendant,  and  eventually  a  settlement  with 
them  was  made  upon  the  basis  of  $90,000  as  the  value  of  the 
business,  instead  of  $75,000,  which  was  the  basis  of  the 
agreement  between  plaintiff  and  defendant.  Defendant  sub- 
mitted to  this  rather  than  have  the  business  wound  up,  a  pro- 
ceeding which  would  be  necessarily  disastrous  to  all  parties; 
but  this  concession  of  defendant  is  not  an  admission  (and  I 
do  not  find  it  to  be  the  fact)  that  the  larger  sum  was  the 
true  basis. 

There  was,  therefore,  no  gross  inadequacy  in  price,  and  it 
does  not  appear  to  me  that  the  agreement  can  be  set  aside  on 
the  ground  of  improvidence.  Plaintiff  employed  a  manager  of 
a  financial  institution  to  go  over  the  statements  and  the 
l)ooks,  etc.,  for  the  purpose  of  ascertaining  whether  or  not 
the  offer  made  by  defendant  was  a  fair  one,  and  she  also 
consulted  a  solicitor  before  she  came  to  a  conclusion  as  to  the 
settlement. 

Plaintiff  has  also  failed  to  prove  that  any  fraud  was 
practised  upon  her.  The  deduction  of  20  per  cent,  from  the 
invoice  price  of  the  goods  cannot  be  said  to  be  unreasonable. 
On  this  basis  of  percentage  plaintiff's  husband  was  originalh" 
taken  into  the  business,  and  about  1899,  when  Van  Tuyl  was 
seeking  to  purchase  it  from  defendant,  he  put  the  stock  at 
80  per  cent,  in  the  offer  which  he  made. 

Nor  does  it  appear  that  the  allowance  for  bad  debts  was 
excessive,  as  the  result  has  shewn.  Whatever  may  be  its  sup- 
posed value  in  England,  I  regard  goodwill  as  being  in  99 
cases  out  of  100  in  tliis  province  a  negligible  quantity-. 

On  the  whole,  I  cannot  find  any  legal  or  moral  ground 
for  a  judgment  in  plaintiff^s  favour,  and  I  dismiss  the  action 
with  costs  and  declare  defendant  entitled  to  the  nionev  in 
Court. 
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Nothing  was  said  in  the  written  agreement  about  the 
counterclaim,  which  was  probably  put  forward  as  a  shield  and 
i:ot  as  a  weapon,  and,  defendant  having  succeeded  on  the 
main  issue,  the  counterclaim  may  be  dismissed  without  costs. 


Falconbridge,  C.J.  August  1st.  1906. 

TEIAL. 

LOXDOX  AND  WESTEEX  TRUSTS  CO  v.  CAXADIAIST 
FIRE  IXS.  CO. 

Fire  Insurance — Subletting  of  Premises — Change  in  Nature 
of  Rish — Notice  to  or  Knowledge  of  Assured — Notice  to 
Insurance  Company  —  Knowledge  of  Agent  —  Absence  of 
Notice  in  Writing — Statutory  Conditions, 

Action  by  the  liquidators  of  an  insolvent  company  which 
owned  certain  buildings  in  the  town  of  Sudbury  insured  by 
defendants  for  3  years  from  4th  October,  1904,  and  destroyed 
by  fire  on  30th  November,  1905,  to  recover  the  amount  of  the 
insurance. 

The  substantial  defence  was  that  the  insolvent  company 
leased  to  one  Ferres,  a  Syrian  merchant,  a  portion  of  the  in- 
sured buildings,  and  that  Ferres  took  possession  thereof  and 
put  and  kept  therein  for  sale  a  stock  of  merchandise  to  the 
value  of  some  thousands  of  dollars,  and  therein  and  thereon 
carried  on  the  business  of  a  merchant,  which  change  of  occu- 
pation was  material  to  the  risk,  which  thereby  became  a  mer- 
cantile one,  and  more  hazardous  than  that  described  in  the 
application  for  insurance. 

G.  C.  Gibbons,  K.C.,  and  G.  Gibbons,  London,  for  plain- 
iiffs. 

X.  W.  Bowell,  K.C.,  for  defendants. 

Falcoxbridge,  C.J. :— It  was  admitted  that  the  change 
of  occupation  was  material  to  the  risk,  and  it  was  proved 
tiat  defendants  could  not  or  would  not  make  a  contract  for 
insurance  on  mercantile  risks  for  a  term  exceeding  one  year. 

▼OL.  vtn.  o.w.R  Ko.  6—20 
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There  was  no  proof  of  actual  notice  to  the  insolvent  com- 
pany of  the  change  of  occupation,  although  it  would  not  be 
very  difficult  to  come  to  the  conclusion  that  the  agent  of  the 
insolvent  company  who  signed  the  application  for  the  insur- 
ance had  knowledge  of  it.  But  I  think  that  the  question  of 
notice  or  knowledge  is  not  material.     .     .     . 

[Reference  to  Bunyon's  Law  of  Fire  Insurance,  5th  ed.. 
p.  166;  Kuntz  v.  Niagara  District  Fire  Ins.  Co.,  16  C.  P. 
578.] 

One  Fournier,  an  insurance  agent  residing  in  Salisbury, 
who  writes  risks  for  about  16  companies,  and  who  is  named 
on  the  back  of  the  present  policy  as  the  agent  of  defendants, 
undoubtedly  had  notice  and  knowledge  of  the  condition  of 
affairs.  On  8th  April,  1905,  he  took  the  application  for  in- 
surance on  the  stock  for  a  'Montreal  company,  and  he  knew 
all  about  Ferres  keeping  goods  there.  But  I  am  of  opinion 
that  Foumier's  knowledge  does  not  affect  defendants,  as  tliere 
was  no  notice  in  writing  to  the  company  or  their  local  agent 
under  statutory  conditions  No.  3  and  No.  20 :  Morrow  v.  Lan- 
cashire Ins.  Co.,  29  0.  R.  377,  26  A.  R.  173 ;  Guerin  v.  Man- 
chester Assce.  Co.,  29  S.  C.  R.  139.     .     .     . 

Action  dismissed  with  costs. 


MacMahon,  J.  August  8th,  190G. 

WEEKLY  COURT. 

Re  TALBOT  AND  CITY  OF  PETERBOROUGH. 

Municipal  Corporations — By-law  Regulating  Sale  of  Cigar- 
ettes— Excessive  License  Fee — Prohibitive  By-law — Quash- 
ing, 

Motion  by  William  Ernest  Talbot  and  Thomas  William 
McDonough  for  an  order  that  by-law  No.  1218  passed  by  the 
municipal  council  of  the  city  of  Peterborough  on  8th  May, 
1906,  intituled  "A  by-law  to  license  and  regulate  the  sale  of 
cigarettes,^'  be  quashed,  on  the  ground  (among  many  others) 
that  the  fee  of  $200  for  a  license,  without  the  payment  of 
which  no  owner  or  keeper  of  a  store  or  shop   (other  than 


RE  TALBOT  AND  CITY  OF  PETERBOROUGH.  275 

taverns  and  shops  holding  licenses  under  the  Liquor  License 
Act)  could  sell  cigarettes,  was  an  excessive  fee  and  was  in 
effect  prohibitive. 

D.  OTonnell,  Peterborough,  for  the  applicants. 

E.  H.  D.  Hall,  Peterborough,  for  the  city  corporation. 

MacMahox,  J.: — The  by-law  came  into  force  on  1st 
July  last. 

The  applicant  Thomas  William  McDonough  in  his  aflB- 
davit  states  that  he  is  a  ratepayer  of  the  city  of  Peterborough, 
where  he  has  carried  on  business  as  a  tobacconist  for  some 
years;  that  the  average  profit  per  box  of  10  cigarettes  is  1^ 
cents,  and  he  sells  on  an  average  of  between  30  and  40  pack- 
ages per  day,  and  the  average  profit  per  day  would  not  be 
higher  than  60  cents,  and  the  profit  on  such  sales  for  a  year 
would  not  exceed  $183,  and  that  the  license  fee  of  $200 
would  be  more  than  the  profits  from  the  annual  sales;  that 
the  number  of  shops  in  Peterborough  where  cigarettes  are 
sold,  other  than  grocery  stores  and  hotels,  is  8 ;  that  he  con- 
siders the  license  fee  as  practically  prohibitory,  as  no  dealer 
in  cigarettes  could  derive  a  profit  from  their  sale,  and  in  con- 
sequence thereof  he  did  not  obtain  a  license.  That  at  a  njeet- 
ing  of  the  municipal  council  held  on  18th  July,  at  which  a 
petition  signed  by  the  tobacconists  of  the  city  was  presented, 
a-sking  for  a  repeal  of  the  by-law,  and  during  the  discussion 
of  the  petition,  McDonough  says  he  heard  Alderman  Elliott 
?tate,  "  that  the  idea  of  the  whole  council  was  that  the  by-law 
j^hould  be  prohibitive,^*  and  that  Alderman  Mason  said  he 
advocated  the  by-law  because  he  thought  it  would  be  pro- 
hibitive. 

The  affidavit  of  the  other  applicant,  William  Ernest  Tal- 
bot, is  to  the  like  effect. 

William  George  Bundle,  a  tobacconist,  who  has  been  in 
business  in  Peterborough  for  some  years,  says  that  since  the 
coming  into  effect  of  the  by-law  he  has  not  sold  cigarettes 
to  any  purchaser,  as  he  had  not  obtained  a  license  because  the 
fee  for  a  license  he  considered  prohibitive,  as  the  profits 
from  the  sale  of  cigarettes  for  a  year  wotild  not  equal  the 
amount  of  the  license  fee. 

To  the  like  effect  are  the  several  aflBdavits  of  William  John 
O'Brien,  William  John  Morgan,  Arthur  Mitchell,  tobaccon- 
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istfi,  and  of  Arthur  Eay,  a  clerk  in  the  tobacco  store  of 
Daniel  Ray,  all  of  whom  carry  on  business  in  Peterborough. 

There  are  8  tobacconists  in  Peterborough;  the  only  one 
who  procured  a  license  is  'Mehail  Poppakeriazes,  who 
states  in  an  affidavit  filed  that  his  only  reason  for  obtaining 
a  license  was  that  he  is  the  owner  of  a  tobacco  shop  and  pool 
room,  and  unless  the  patrons  of  the  pool  room  could  obtain 
cigarettes  at  his  tobacco  shop  adjacent  to  the  pool  room,  they 
would  not  patronize  his  pool  room,  and  he  would  lose  the 
revenue  from  that  source,  and  to  retain  that  revenue  he  pro- 
cured the  license,  although  the  profits  from  the  sale  of  cigar- 
ettes in  his  store  did  not  at  any  time  amount  to  $200. 

Under  sec.  583,  sub-sec.  28,  of  the  Consolidated  Munici- 
pal Act,  3  Edw.  VII.  ch.  19,  the  councils  of  cities  having 
less  than  100,000  inhabitants  may  pass  by-laws  for  licensing 
and  regulating  the  owners  and  keepers  of  stores  and  shops 
(other  than  taverns  and  shops  holding  licenses  under  the 
liquor  License  Act),  where  cigars  and  cigarettes  are  sold  by 
retail,  and  for  revoking  any  license  so  granted,  etc.  And 
sub-sec.  29  gives  authority  to  the  council  to  fix  the  sums  to 
be  paid  for  licenses  required  under  by-laws  passed  under  the 
preceding  sub-sec.  28.     .     .     . 

[Reference  to  In  re  Neilly  and  Town  of  Owen  Sound,  37 
U.  C.  R.  389.] 

Tobacco,  it  is  said,  is  used  by  80  per  cent,  of  the  male 
population  over  16  years  old.  Some  smoke  it  in  a  pipe,  others 
smoke  cigars,  while  another  class  of  smokers  prefer  cigar- 
ettes. Some  use  tobacco  to  stimulate  the  nerves,  while  others 
say  they  use  it  because  it  is  soothing  to  the  nerves.  It  is 
common  knowledge  that  many  people  smoke  as  regularly  as 
they  take  their  meals,  so  that  the  use  of  tobacco  in  one  form 
or  another  is  a  daily,  and  iii  many  cases  an  hourly,  necessity 
to  a  large  number  of  people. 

Having  regard  to  the  nature  of  the  business  and  to  the 
necessity  of  supplying  a  great  number  of  the  male  popula- 
tion with  cigarettes,  and  having  regard  to  the  fact  that  the 
yearly  profits  derived  from  their  sale  is  insufficient  to  pay 
the  license  fee,  no  other  conclusion  can  be  reached  than  that 
an  unreasonable  and  prohibitive  fee  was  attempts  to  be 
exacted ;  and  that,  according  to  the  statements  of  two  of  the 
aldermen  at  the  meeting  of  the  council  alre^y  referred  to, 
it  was  intended  that  the  by-law  should  be  prohibitive. 
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Mr.  Hall  urged  that  the  license  fee  could  not  be  regarded 
as  prohibitive  because  one  of  the  tobacconists  of  Peter- 
borough —  Mehail  Pappakeriazes  —  had  obtained  a  license. 
The  latter  states  in  his  affidavit  that  the  reason  for  procur- 
ing the  license  was  to  prevent  the  income  derived  from  his 
billiard  room  from  being  diminished.  And  the  result  is  that 
having  obtained  a  license  he  now  enjoys  a  monopoly  of  the 
cigarette  trade  in  the  city  of  Peterborough. 

As  I  have  reached  the  conclusion  that  the  by-law  is  ultra 
vires,  for  the  reasons  above  stated,  I  have  not  considered  it 
necessary  to  deal  with  the  other  grounds  mentioned  in  the 
notice  of  motion. 

The  order  will  go  quashing  the  by-law  with  costs. 


Mac^Mahon,  J.  August  10th,  1906. 

CHAMBERS. 

Be  WILLIAMS  AND  GRAND  TRUNK  R.  W.  CO. 

Railiraif — Expropriation  of  Land  —  ImmediaJte  Possession — 
Necessity  for — Station  Site — Plans  not  Prepared. 

Motion  by  the  Grand  Trunk  Railway  Company  for  an 
order  for  immediate  possession  of  part  of  water  lot  No.  49, 
According  to  plan  5a,  and  land  adjoining  the  same  to  the 
north,  in  the  city  of  Toronto,  set  out  by  metes  and  bounds 
in  the  notice  of  motion. 

M.  K.  Cowan,  K.C.,  for  the  railway  company. 

W.  E.  Middleton,  for  the  A.  R.  Williams  Co. 

MacMahon,  J. : — On  23rd  February,  1905,  in  pursuance 
of  an  application  made  by  the  Grand  Trunk  Railway  Com- 
pany to  the  Board  of  Railway  Commissioners,  an  order  was 
made  authorizing  the  railway  company  to  take  for  the  pur- 
poses of  a  station,  etc.,  the  said  lands,  the  property  of  the 
A.  R.  Williams  Company. 

Arbitrators  were,  during  the  month  of  July  last,  ap- 
pointed to  decide  as  to  the  value  or  compensation  payable  to 
the  owners,  but  as  yet  no  award  has  been  made  in  the 
pren[iise8. 
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By  sec  170  of  the  Railway  Act,  3  Edw.  VII.  ch.  bS, 
where  an  award  has  not  been  made,  a  warrant  for  pc^session 
shall  be  granted  by  a  Judge  on  affidavit  to  his  satisfaction 
that  the  immediate  possession  of  the  lands  is  necessary  to 
carry  on  the  railway,  with  which  the  company  are  ready 
forthwith  to  proceed. 

The  affidavits  on  which  the  motion  was  launched  were 
made  by  Edward  Donald  of  'Montreal,  barrister,  who  is  the 
tax  and  land  agent  of  the  Grand  Trunk  Railway  Company, 
who  states  that  he  is  familiar  with  the  values  of  property  in 
the  vicinity  of  the  property  in  question,  and  he  considers  the 
sum  of  $112,500  a  fair  value  and  a  liberal  compensation  for 
the  right,  title,  and  interest  of  A.  R.  Williams  in  the  lands 
in  question. 

Another  affidavit  made  by  Walter  G.  Brownlee,  a  superin- 
tendent of  the  railway,  states  (paragraph  8)  that  immediate 
possession  of  the  said  lands  by  the  railway  company  is  necea- 
ssiTy  in  order  to  enable  them  to  remove  the  building  and 
prepare  the  ground  for  the  station,  all  as  set  out  in  the  order 
of  the  Board  of  Railway  Commissioners,  and  with  which  said 
work  the  Grand  Trunk  Railway  Company  are  ready  forth- 
with to  proceed. 

^Vhen  cross-examined  on  his  affidavit,  Mr.  Brownlee  said 
that  the  plans  for  the  station  had  not  as  yet  been  completed ; 
that  the  size  of  the  building  was  not  yet  known;  and  that 
so  far  as  he  knew  no  contracts  had  been  let  for  the  erection 
of  the  building;  and  the  only  preparations  made  for  the 
erection  of  the  building  were  the  instructions  given  to  him 
to  clear  up  the  debris  remaining  on  the  lands  intended  for 
the  station  since  the  great  fire  in  1904. 

Mr.  Hays,  the  general  manager  of  the  Grand  Trunk,  made 
an  affidavit  after  the  motion  had  been  set  down,  and  that  I 
allow  to  be  read,  in  which  he  says  that  architects  are  prepar- 
ing the  plans  for  the  station,  and,  when  the  plans  have  been 
decided  upon,  the  contract  will  be  let  and  work  commenced 
on  the  station  during  the  coming  autumn,  and  will  be  con- 
tinuously and  vigorously  carried  on  until  completed. 

The  affidavits  wholly  fail  to  shew  that  the  company  are 
ready  forthwith  to  proceed  with  the  erection  of  the  station, 
as  the  contract,  according  to  the  affidavit  of  Mr.  Hays,  is  not 
to  be  let  until  the  coming  autumn,  and  it  may  be  very  late  in 
the  autumn  before  it  is  let. 
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The  motion  will  be  dismissed  with  costs,  but  without  pre- 
judice to  the  right  of  the  railway  company  to  renew  the  mo- 
tion when  the  conditions  have  changed. 


MacMahon,  J.  August  18th,  1906. 

WEEKLY  COURT. 

SOVEREEX   MITT,   GLOVE,   AND   ROBE    CO.   v. 
WHITESIDE. 

Company-— Directors — Filling  Vacancies  in  Board — Quorum 
— Special  Meeting  of  Shareholders — Injunction. 

The  plaintiffs  were  incorporated  imder  the  Ontario  Com- 
panies Act.  After  the  charter  was  obtained  by-laws  were 
passed,  which  were  sanctioned  by  the  shareholders  in  Janu- 
ary, 1904,  clause  11  providing  that  "  the  affairs  of  the  com- 
pany shall  be  managed  by  a  board  of  7  directors,"  and  clause 
13  that  ^^  4  directors  present  at  any  meeting  of  the  directors 
shall  constitute  a  quorum  for  the  transaction  of  business.'* 
Seven  directors  were  duly  elected  to  the  board  in  accordance 
with  the  terms  of  the  by-law. 

During  *^May,  1906,  3  of  the  directors — Jacob  Sovereen, 
E.  S.  Sovereen,  and  E.  F.  Bell — sold  their  shares  to  the  de- 
fendant Wilbur  H.  Whiteside,  and  J.  H.  Cole,  another  direc- 
tor, sold  his  shares  to  the  defendant  Ezra  Crysler. 

The  transfers  of  these  shares  were  made  to  the  resixictive 
purchasers  thereof  on  or  before  13th  June,  1906,  and  the  re- 
spective transferors  of  the  shares  then  ceased  to  be  directors 
of  the  company. 

After  the  4  above  named  ceased  to  be  directors  of  the 
company,  the  remaining  three  directors  —  R.  Dalton,  D. 
Dalton,  and  J.  B.  Moore — assuming  to  be  a  quorum  for  that 
purpose,  elected  Ezra  Crysler,  James  A.  Lawson,  R.  A. 
Dalton,  and  George  Lawson  directors  to  fill  the  vacancies 
that  had  been  created  in  the  board. 

The  above  named  defendants  then  obtained  from  the  local 
Judge  at  Hamilton  an  order,  dated  3rd  July,  restraining  R.  A. 
Dalton  and  George  I^awson,  two  of  the  plaintiffs,  from  acting 
as  directors  of  the  plaintiff  company,  unless  duly  elected  at  a 
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properly  called  meeting  of  the  shareholders  of  the -company^ 
and  Dent  Dal  ton,  J.  B.  Moore,  and  Eufus  Dal  ton  were  also 
thereby  restrained  from  appointing  any  person  or  persons 
on  the  board  of  directors  of  the  company  and  from  issuing 
any  of  the  unissued  shares  of  stock  of  the  company,  or  from 
selling,  issuing,  or  dealing  with  the  same. 

This  injunction  was  on  12th  July  continued  until  the 
trial. 

The  defendants  W.  H.  Whiteside,  James  A.  Lawson,  and 
Ezra  Crysler  (representing  not  less  than  one- tenth  of  the 
subscribed  capital  of  the  company)  had  on  15th  June  served 
a  requisition  on  the  company  requiring  that  a  special  general 
meeting  of  the  stockholders  be  called  within  21  days  for  the 
purpose  of  electing  4  directors  to  fill  the  vacancies  in  the  board 
of  directors,  and  also  for  considering,  and,  if  thought  fit, 
passing  the  following  resolution,  "That  the  shares  of  the 
company,  other  than  those  already  issued  and  allotted  to  sub- 
scribers therefor,  shall  be  issued  only  when  and  as  directed 
by  a  majority  of  the  shareholders  at  a  meeting  called  for  that 
purpose,  or  at  an  annual  meeting  of  the  shareholders  of  the 
company." 

As  no  action  was  taken  on  this  requisition,  the  same  de- 
fendants, Whiteside,  Lawson,  and  Crysler,  who  are  the  holders 
of  more  than  one-fourth  part  in  value  of  the  subscribed  stock 
of  the  company,  sent  to  each  of  the  stockholders  a  notice 
calling  a  special  general  meeting  of  the  stockholders  to  be 
held  at  Delhi  on  4th  August,  1906 ;  the  purpose  of  the  meet- 
ing being  as  stated  in  the  requisition  above  referred  to. 

After  the  service  of  this  notice,  and  on  3rd  September, 
the  plaintiffs  obtained  from  the  local  Judge  at  Woodstock  an 
injunction  restraining  the  defendants  from  electing,  at  the 
meeting  of  the  shareholders,  called  for  4th  August,  directors 
of  the  company  to  fill  the  alleged  vacancies,  and  from  passing 
at  that  meeting  a  resolution  limiting  the  power  of  the  direc- 
tors to  issue  and  allot  stock  in  the  company  of  the  character 
described  in  the  notice. 

Plaintiffs  moved  to  continue  this  injunction. 

W.  A.  Dowler,  K.C.,  and  G.  Kappele,  for  plaintiffs. 

G.  H.  Kilmer  and  L.  F.  Stephens,  Hamilton,  for  defen- 
dants. 
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MacMahox,  J. : — What  was  urged  by  counsel  for  plain- 
tiffs was  that,  as  sec.  40  of  the  Act  provides  that  the  affairs 
of  the  company  shall  be  managed  by  a  board  of  not  less 
than  3  directors,  and  as  that  number  of  qualified  directors 
remained,  they  were  competent  and  had  authority  to  fill  the 
four  vacancies  existing  in  the  board  after  the  4  who  sold 
their  stock  ceased  to  be  directors. 

What  is  meant  by  sec.  40  is,  that  there  is  the  minimum 
number  of  directors  who  can,  by  a  charter  granted  under 
the  Act,  administer  the  affairs  of  a  company.  It  in  no  way 
limits  the  right  of  the  company  under  sec.  45  to  pass  by-laws 
to  increase  the  number  of  directors;  and  under  sec.  47  to 
provide  what  number  of  directors  shall  form  a  quorum.  And 
without  the  quorum  being  present  provided  by  the  by-law, 
the  board  is  incompetent  to  transact  the  business  of  the 
company. 

In  Xew  Haven  Local  Board  v.  Xew  Haven  School  Board, 
30  Ch.  D.  350,  the  Court  of  Appeal  held  that  the  filling  up 
of  vacancies  in  the  local  board  was  business  within  the  mean- 
ing of  38  &  39  Vict.  ch.  55,  sec.  155,  and  where  the  board 
of  directors  had  been  reduced  by  resignations  from  9  to  2,  the 
filling  by  the  latter  of  vacancies  was  invalid;  and  in  Be 
Cambria'^Peat  Co.,  31  L.  T.  IST.  S.  773,  it  was  held  that  when 
the  quorum  specified  by  the  statute,  charter,  or  by-laws  is  not 
present,  transactions  or  resolutions  of  any  kind  are  entirely 
invalid.  So  it  was  held  in  Toronto  Brewing  and  Malting 
Co.  V.  Blake,  2  0.  E.  175,  that  where  one  of  3  directors  dis- 
posed of  his  stock  he  thereupon  ceased  to  be  a  director,  and 
the  directorate  then  became  incompetent  to  manage  the  affairs 
of  the  company.  See  also  Bottomley's  case,  16  Cli.  D.  681 ; 
Buckley's  Companies  Acts,  7th  ed.,  p.  542. 

As  the  3  remaining  directors  could  not  legally  fill  the 
vacancies  in  the  board,  the  only  manner  in  which  the  4  direc- 
tors could  be  elected  for  that  purpose,  was  by  calling  a  special 
general  meeting  of  the  stockholders  as  provided  by  sec.  52  of 
the  Act. 

This  was  the  course  sought  to  be  adopted  by  the  defen- 
dants W.  H.  Whiteside,  James  Lawson,  and  Ezra  Crysler, 
when  they  made  the  requisition  which  was  served  on  15th 
June. 

I  take  it  that  was  the  view  entertained  by  Mr.  Justice 
Mabee  as  to  the  manner  in  which  the  stockholders  should 
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proceed  to  fill  the  vacancies,  for  the  injunction  which  he 
continued  to  the  trial  enjoined  two  of  the  defendants,  R.  A. 
Dalton  and  George  Lawson,  from  acting  as  directors,  "  unless 
duly  elected  at  a  properly  called  meeting  of  the  shareholders 
of  the  said  company." 

The  notice  given  by  the  defendants  W.  T.  Whiteside, 
James  A.  Lawson,  and  Ezra  Crysler,  calling  a  meeting  of 
the  shareholders  to  elect  4  directors  to  fill  the  vacancies  on 
the  board,  was  properly  given. 

The  other  subject  mentioned  in  the  notice  as  to  the  un- 
issued stock  of  the  company,  even  if  a  resolution  were  passed, 
could  only  be  regarded  as  a  recommendation  to  the  directors, 
and  therefore  innocuous. 

The  injunction  will  be  dissolved;  costs  in  the  cause  to  de- 
fendants. 


Falconbridge,  C.J  August  23rd,  190G. 

TRIAL. 

PHILLIPS  V.  PARRY  SOUND  LUMBER  CO. 

Trespass  to  Land — Cutting  Timber — Joint  Tort-feasors — hi- 
dependent  Contractor — Damages — Gross  Negligence, 

Action  for  trespass  to  land. 

W.  L.  Haight,  Parry  Sound,  for  plaintiff. 

Wallace  Nesbitt,  K.C.,  and  F.  R.  Powell,  for  defendants 
the  Parry  Sound  Lumber  Company. 

F.  E.  Hodgins,  K.C.,  and  H.  E.  Stone,  Parry  Sound,  for 
defendant  Hailstone. 

Falconbridge,  C.J. : — .  .  .  It  was  admitted  by  the  de- 
fendants that  there  had  been  a  trespass  upon  the  lands  of  the 
plaintiff,  and  that  trees  belonging  to  him  had  been  cut  and 
carried  away,  but  it  was  contended  that  the  trespass  was  an 
innocent  one,  and  the  two  defendants  sought  each  to  cast 
the  responsibility  and  the  burden  of  the  same  upon  the 
shoulders  of  the  other. 

I  do  not  find  that  the  defendant  company  succeeded  in 
proving  that  Hailstone  was  an  independent  contractor  and 
not  a  servant.  The  alleged  contract  (exhibit  9),  bearing  date 
30th  September,  1903,  was  never  signed  by  the  parties,  and 
is  only  faintly  and  vaguely  identified  by  Hailstone.     The  only 
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reference  to  taniarac  poles  in  it  is  in  a  postscript  or  memor- 
andum in  the  writing  of  an  oflBcer  of  the  company,  and  it 
has  relation  only  to  the  price  to  be  paid  for  the  same.  I 
do  not  find  that  the  company  and  Hailstone  were  working 
strictly  in  accordance  with  this  memorandum.  The  company 
kept  such  control  of  the  work  and  of  the  mode  of  canning 
it  on,  that  I  find  Hailstone  not  to  be  a  contractor,  but  servant. 
There  is  also  some  evidence  of  ratification  on  the  part  of 
oflBcers  of  the  company  after  it  was  discovered  that  a  trespass 
had  been  committed.  I  do  not  find  that  the  position  of 
trees  cut  on  the  Killbear  block  differs  from  that  of  those  on 
lot  61.  The  company  were  responsible  for  what  their  co- 
defendant  did  and  for  what  was  done  by  people  intrusted  with 
the  execution  of  the  work  by  him.  These  defendants  being 
then  co-trespassers  and  tort-feasors,  have  not,  in  my  opinion, 
succeeded  in  their  internecine  struggle  to  cast  the  burden  the 
one  upon  the  other,  and  they  are  both  severally  liable  to  the 
plaintiff. 

I  come  now  to  consider  the  question  of  damages.  I  re- 
fuse utterly  to  treat  this  trespass  as  so  innocent  a  one  as  to 
entitle  the  defendants  to  say  that  they  are  to  pay  simply  the 
board  measure  value  of  the  wood  which  they  have  undertaken 
to  cut  and  haul  off  the  plaintiff's  property.  I  find  that  there 
was  gross  negligence  on  the  part  of  the  defendants  in  not 
ascertaining  and  keeping  within  the  true  boundaries  of  the 
lots  over  which  they  had  the  right  to  cut.  Tlie  key-note  of 
the  situation  is,  no  doubt,  to  be  found  in  the  expression  re- 
peated over  and  over  in  the  evidence,  that  private  owners  or 
locatees  or  grantees  were  to  protect  their  own  lots.  For  ex- 
ample, see  p.  168  of  the  evidence  of  defendant  Hailstone, 
line  5 :  "  Q.  So  that  your  instructions  from  the  company  were 
to  cut  everything  you  dare  and  let  the  other  people  protect 
their  o\ni  lots?  A.  I  was  to  use  judgment  and  care  and 
caution,  I  admit  that,  in  cutting  up  to  the  line,  but  if  there 
was  any  doubt  I  was  to  let  them  protect  their  own  lots/' — 
phrase  pregnant  with  sinister  meaning  ! 

There  is  very  little  question  about  the  number  of  the 
pieces.  I  exclude  the  road  allowances,  as  the  defendants  ap- 
parently had  the  right  to  cut  there.  I  find  there  were  180 
tamarac  trees  removed  from  lot  61,  from  which  I  deduct 
83  as  cut  by  the  plaintiff  himself,  leaving  97.  I  find  there 
were  91  cut  on  Killbear ;  total  188.  I  deduct  54  cut  on  de- 
fendant company^s  lot  by  leave  of  Carson,  leaving  134  to  be 
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accounted  for.  If  the  jury  had  been  retained,  there  would 
have  been  evidence  to  go  to  them  on  which  they  could  have 
found  for  the  full  value  named  by  plaintiff.  The  circum- 
stances were  very  exceptional.  Pieces  of  tamarac  of  unusual 
length  were  required  for  the  particular  purposes  of  the  con- 
tract then  in  hand.  There  is  no  room  for  the  application 
of  the  rule  in  Hadley  v.  Baxendale.  A  man  is  not  bound  to 
put  up  a  signboard  warning  trespassers  that  the  timber  which 
they  may  unlawfully  carry  off  has  a  special  value  to  the 
owner.  I  prefer  the  measurements  of  plaintiff's  witnesses  and 
their  estimate  of  the  size  of  the  timber  and  the  lengths  to 
which  it  could  have  been  cut.  This  case  was  not  withdrawn 
from  the  jury  by  any  act  of  mine.  It  was  an  assessment  of 
damages  which  was  peculiarly  for  a  jury,  and  it  was  at  the 
instance  of  the  parties  themselves  that  I  consented  to  try  the 
case  without  a  jury.  I  therefore,  acting  as  a  jury,  proceed 
to  give  what  I  consider  a  fair,  though  perhaps  by  no  means 
an  adequate,  estimate  of  the  loss.  I  shall  allow  the  plaintiff 
the  sum  of  $5  each  for  the  134  trees,  $670.  I  am  including 
in  this  finding  the  allowance  which  would  have  to  be  made  for 
the  25  per  cent,  of  the  logs  which  admittedly  would  not  reach 
the  standard  required  for  the  long  spiles.  I  also  allow  for 
the  culls  in  the  woods  (which  culls  the  plaintiff  did  not 
wish  cut  at  the  present  time),  and  for  general  damage  to  the 
lots  the  additional  sum  of  $50.  I  therefore  direct  judgment 
to  be  entered  for  the  plaintiff  for  $720  against  both  defen- 
dants with  full  costs,  including  costs  of  examinations  for  dis- 
covery. I  make  no  order  as  between  the  two  defendants  as 
to  costs  or  otherwise.     Thirty  days'  stay. 


MacMahon,  J.  August  24th,  190«. 

WEEKLY  COURT. 

Re  TOWX  of  BERLIN  AND  BERLIN  AND  WATERLOO 
STREET  R.  W.  CO. 

Statutes — Construction — Repeal  of  Statute — Exception  as  to 
Action  or  Proceeding  Pending — Municipal  Corporation — 
Notice  of  Intention  to  Take  over  Street  Railway. 

The  following  case  was  stated  for  the  opinion  of  the 
Court  in  respect  of  a  certain  notice  dated  12th  January,  1906, 
given  by  the  town  corporation  to  the  railway  company: — 
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The  undersigned  appointed  by  the  municipal  council  and 
the  company  as  hereinafter  set  forth,  hereby  submit  to  this 
Court  a  stated  case  for  the  opinion  of  the  Court,  the  ques- 
tions of  law  hereinafter  referred  to  arising  out  of  the  said 
notice  and  proceedings  subsequent  thereto. 

1.  The  notice  marked  exhibit  A  was  served  upon  the  presi- 
dent and  general  manager  of  the  said  company  on  behalf  of 
the  said  municipal  corporation  on  18th  January,  1906. 

2.  On  14th  May,  1906,  the  Lieutenant-Governor  gave  the 
royal  assent  to  two  certain  Acts  enacted  by  the  Legislative 
Assembly  of  the  province  of  Ontario,  known  respectively  as 
chs.  30  and  31  of  6  Edw.  VII.  (0.),  and  which  are  cited  as 
"The  Ontario  Railway  Act,  1906,"  and  "The  Ontario  Rail- 
way and  Municipal  Board  Act,  1906,"  respectively. 

3.  By  sec.  259  of  ch.  30  of  6  Edw.  VII.,  ch.  208  of  R.  S.  0. 
1897,  referred  to  in  the  notice,  was  repealed. 

4.  On  21st  June,  1906,  an  agreement  now  produced  and 
marked  exhibit  B  was  executed  by  the  mayor  and  clerk  of 
the  municipal  corporation,  and  by  the  president  and  secretary 
of  the  railway  company,  without  either  party  being  aware 
that  ch.  208  of  R.  S.  0.  1897  had  been  repealed. 

0.  Three  meetings  of  the  undersigned  have  been  held  at 
the  town  of  Berlin  on  the  following  dates,  viz.,  7th  July,  8th 
August,  and  16th  August,  1906. 

6.  It  was  not  drawn  to  the  attention  of  the  imdersigned 
till  the  meeting  held  on  16th  August  that  R.  S.  0.  1897  ch. 
208  had  been  repealed  as  aforesaid,  and  the  undersigned  at 
the  meeting  of  7th  July,  directed  that  a  statement  of  the 
claims  in  respect  of  which  the  railway  company  seek  com- 
pensation be  delivered  to  the  solicitors  for  the  municipal  cor- 
poration on  or  before  20th  July,  and  also  that  the  municipal 
corporation  should  be  entitled  to  enter  upon  the  real  property 
of  the  railway  company  and  to  inspect  the  same,  and  to  make 
a  survey  of  the  undertaking  of  the  railway  company,  and  at 
the  meeting  of  the  undersigned  on  8th  August  certain  dis- 
cussions took  place  and  certain  directions  were  given  by  the 
undersigned  as  particularly  set  forth  in  the  stenographer's 
notes  taken  at  that  meeting,  now  produced  and  marked  ex- 
hibit C  hereto. 

7.  At  the  meeting  of  the  undersigned  held  on  16th  Au- 
gust it  was  brought  to  our  attention  by  counsel  for  the  rail- 
way company  that  ch.  208  of  R.  S.  0.  1897  had  been  re- 
pealed by  the  statute  6  Edw.  VII.  ch.  30,  and  the  question 
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of  ihe  effect  of  the  repeal  was  raised  upon  the  proceedings 
hereinbefore  referred  to,  and  as  a  consequence  this  case  was 
stated  for  the  opinion  of  the  Court. 

8.  The  undersigned  respectfull}-  request  the  opinion  of 
this  Court  upon  the  questions  of  law  as  follows: — 

(1)  Has  sec.  65  of  6  Edw.  VII.  ch.  31  the  effect  in  law 
of  preventing  the  .repeal  of  R.  S.  0.  1897  ch.  208  as  to  said 
reference,  under  the  circumstances  above  detailed,  and  is  the 
said  R.  S.  0.  ch.  208  thereby  continued  in  force  and  effect 
for  the  purpose  of  said  reference  and  notice  (exhibit  A) 
hereinbefore  referred  to. 

(2)  Is  the  reference  above  referred  to  "  an  action  or  other 
proceeding^'  within  the  meaning  of  sec.  65  of  6  Edw.  VII. 
ch.  31? 

(3)  If  so,  was  the  said  reference  pending  within  the 
meaning  of  the  phrase  "any  action,  or  other  proceeding 
^  pending  *  at  the  time  of  coming  into  force  of  this  Act "  ? 

(4)  If  6  Edw.  VII.  ch.  31,  sec.  65,  has  not  the  effect  in 
law  of  continuing  R.  S.  0.  1897  ch.  208  in  force  and  effect 
as  above  stated,  then  were  the  said  municipal  corporation  and 
the  said  railway  company  entitled  to  enter  into,  and  are  they 
bound  by  the  terms  of,  the  said  agreement  of  21st  June,  1906, 
such  agreement  having  been  acted  upon  by  the  proceedings 
taken  on  7th  July  and  8th  August,  above  referred  to,  by  the 
undersigned,  without  objection  on  the  part  of  the  parties  to 
said  agreement  or  either  of  them. 

(5)  If  R.  S.  0.  1897  ch.  208  is  repealed  by  6  Edw.  VII. 
ch.  30,  then,  in  the  absence  of  any  forum  expressly  created  by 
the  last  named  statute  to  fix  compensation  in  reference  to 
their  existing  franchises,  does  not  the  fact  that  the  notice 
of  taking  over  was  given  in  pursuance  of  the  last  named 
statutes  (sic)  before  being  repealed,  leave  the  parties  at 
large  to  continue  their  proceedings  under  the  old  Act  or 
create  their  own  forum. 

Dated  at  Berlin,  August  16th,  1906. 

(sgd.)  Joseph  Jamieson, 
"       E.  Morgan, 
"       J.  M.  Scully, 

Arbitrators. 

Exhibit  A  referred  to  in  the  stated  case  was  as  follows: 
"  To  the  Berlin  and  Waterloo  Street  Railway  Company. 
You  are  hereby  notified,  pursuant  to  sec,  41  of  the  Street 
Railway  Act,  being  ch.  208  of  the  Revised  Statutes  of  On- 
tario, 1897,  that  at  the  expiration  of  twenty  years  from  the 
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time  of  passing  by-law  Xo.  355  of  the  corporation  of  the  town 
of  Berlin,  that  is  to  say,  to  wit,  the  6th  day  of  September, 
1906,  the  said  corporation  of  the  town  of  Berlin  intend  to 
assume  the  o\mership  of  your  railway,  and  all  real  and  per- 
sonal property  in  connection  with  the  working  thereof,  on 
payment  of  the  value  thereof  to  be  determined  by  arbitra- 
tion, and  generally  to  exercise  in  relation  thereto,  all  the 
powers  conferred  upon  the  said  corporation  by  sec.  41,  and 
any  other  sections  of  the  said  Act  which  may  be  applicable. 

"That  the  arbitration  may  be  proceeded  with,  and  the 
value  of  the  said  railway  and  property  determined,  as  pro- 
vided by  the  said  section,  you  are  hereby  notified  to  submit 
to  the  mayor  of  the  said  corporation  the  name  of  a  person 
whom  you  desire  to  be  appointed  sole  arbitrator  to  deter- 
mine such  value,  in  order  that  the  said  corporation  may  con- 
sider such  nomination,  and  either  accept  the  same  or  submit 
another  name  or  other  names. 

"Dated  this  12th  day  of  January,  1906. 

"  The  Corporation  of  the  Town  of  Berlin. 

"  A.  Brecker,  Mayor. 
"A.  AUeter,  Clerk.^' 

W.  B.  Raymond  and  J.  A.  Scellen,  Berlin,  for  the  town 
corporation. 

W.  D.  McPherson,  for  the  railway  company. 

IMjvcIVIahon,  J.: — On  15th  June  the  municipal  corpora- 
tion notified  the  railway  company  that  an  application  would 
be  made  to  a  Judge  in  Chambers  on  the  19th  for  an  order 
appointing  an  arbitrator  or  arbitrators  to  determine  the  value 
of  all  the  real  and  personal  property  of  the  railway  company 
pursuant  to  sec.  41  of  the  Street  Railway  Act,  R.  S.  0.  1897 
ch.  208,  and,  in  pursuance  of  the  notice  served  upon  the  rail- 
way company  on  behalf  of  the  applicants  dated  12th  January, 
1906. 

Nothing  appears  to  have  been  done  under  the  notice,  as  on 
2l8t  June  an  agreement  under  seal  was  entered  into  between 
the  town  of  Berlin  and  the  railway  company,  which  recites  that 
the  20  years  during  which  the  company  was  authorized  to 
operate  the  railway  would  expire  on  6th  September,  1906, 
and  that  the  municipal  corporation  intended  to  assume  the 
ownership,  etc.;  and  that  the  railway  company  and  the  cor- 
poration had  been  unable  to  agree  upon  a  single  arbitrator, 
and  had  agreed  there  should  be  three  arbitrators,  and  that 
the  town  had  appointed  John  M.  Scully  as  arbitrator,  and 
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the  railway  company  had  appointed  Edward  Morgan,  junior 
Judge  of  the  County  of  York,  as  arbitrator,  who,  under  the 
authority  conferred  by  the  agreement,  had  appointed  Joseph 
Jamieson  of  Guelph,  County  Court  Judge,  as  third  arbitrator. 

Although  ch.  208  of  B.  S.  0.  1897  has  been  repealed  by 
6  Edw.  VII.  30,  it  is  provided  by  sec.  65  of  6  Edw.  VII.  ch. 
31,  that  such  repeal  "shall  not  affect  any  action  or  other 
proceeding  pending  at  the  time  of  the  coming  into  force  of 
this  Act." 

By  sec.  41  of  R.  S.  0.  1897  ch.  208,  it  is  provided  that 
"  A  municipal  corporation  may,  after  giving  six  months'  no- 
tice prior  to  the  expiration  of  the  period  limited,  assume  the 
ownership  of  the  railway  and  all  real  and  personal  property 
in  connection  with  the  working  thereof  on  payment  of  the 
value  thereof  to  be  determined  by  arbitration.'' 

As  the  giving  of  the  notice  six  months  prior  to  the  ex- 
piration of  the  period  limited  for  operating  the  railway  is  a 
condition  precedent  to  the  right  of  the  municipal  corpora- 
tion to  institute  arbitration  proceedings  to  determine  the 
value  of  the  undertaking,  it  follows  that  the  notice  itself  was 
"a  proceeding  pending"  in  connection  with  the  arbitration 
at  the  time  of  the  coming  into  force  of  the  6  Edw.  VII.  ch. 
31,  on  1st  June,  1906. 

I  therefore  in  answer  to  the  first  question  say  that  sec. 
65  of  6  Edw.  VII.  ch.  31  prevents  the  repeal  of  B.  S.  0. 
1897  ch.  208,  in  so  far  as  the  reference  in  question  is  con- 
cerned. 

As  to  the  second  question,  I  answer  that  the  notice  was 
"  a  proceeding  pending "  within  the  meaning  of  sec.  65  of  6 
Edw.  VII.  ch.  31. 

3.  The  answer  to  question  3  is  included  in  the  above  an- 
swer to  question  2. 

4.  It  follows  from  the  answers  to  the  preceding  questions 
that  the  municipal  corporation  and  the  railway  company  are 
bound  by  the  agreement  of  21st  June,  1906. 

5.  Having  regard  to  the  preceding  answers,  it  becomes 
unnecessary  to  answer  question  6. 

The  attention  of  the  legislature  should  be  drawn  to  sec. 
202  of  6  Edw.  VII.  ch.  30,  as  it  does  not  appear  to  me  to 
apply  to  any  railway  except  those  to  which  municipal  cor- 
porations have  granted  privileges  since  the  Act  came  into 
force. 

The  railway  company  must  pay  the  costs  of  the  town  of 
Berlin. 
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Cartwright,  Master.  September  7th,  1906. 

Chambers. 

McBAE  V.  BALLANTYNE. 

Writ  of  Summons — Service  out  of  Jurisdiction — Motion  to 
Set  aside  —  Grounds  —  Res  Judicata — Premature  Action 
— Discretion — Costs, 

Motion  by  defendants  Ballantyne  and  Lowell  &  Christ- 
nia6  to  set  aside  an  order  for  service  on  them  out  of  the  juris- 
diction of  the  writ  of  summons  and  statement  of  claim,  and 
to  jiet  aside  the  service  effected  thereunder. 

A.  W.  Ballant}Tie,  for  applicants. 

Grayson  Smith,  for  plaintiff. 

The  Master  : — This  action  is  a  result  of  that  of  Gillard 
V.  McKinnon,  the  facts  of  which  are  to  be  found  in  6  0.  W. 
R.  365.  It  was  tried  at  the  Stratford  Spring  Assizes,  before 
Britton,  J.,  and  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment for  plaintiff. 

This  is  now  in  appeal  }>eforo  a  Divisional  Court.  On  6th 
June  the  action  of  McRae  v.  Ballantyne  was  commenced,  the 
plaintiffs  herein  being  all  those  who  were  defendants  in  Gill- 
ard V.  McKinnon,  except  Duncan  J.  McKinnon,  who  is  a  de- 
femlant  in  this  second  action. 

It  is  brought  against  Ballantyne,  Tjowell  i^'  Christmas, 
and  Dimcan  J.  McKinnon,  to  recover  damages  for  alleged 
deceit  and  fraud  on  their  part  whereby  the  plaintiffs  were 
induced  to  make  the  note  sued  on  in  Gillard  v.  McKinnon. 

▼OL.  VIII.  O.W.R.   NO.  7—21 
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The  usual  order  was  made  for  service  out  of  the  jurisdic- 
tion on  Ballantyne  and  Lowell  &  Christmas. 

These  two  defendants  moved  to  set  aside  that  order  and 
service  thereunder. 

The  two  grounds  relied  on  in  suppoBt  of  the  motion  were: 
(1)  that  the  matter  was  res  judicata,  having  been  determined 
in  the  action  brought  by  Gillard;  (2)  that  in  any  event  this 
action  wa.s  premature  until  the  final  disposition  of  that  action. 

As  to  the  first  ground,  it  was  answered  that  the  parties  in 
the  two  actions  are  not  the  same,  and  that  the  issues  are 
altogether  different. 

This,  1  think  is  correct.  It  may  be  that  Gillard  would 
be  entitled  to  recover  as  being  an  innocent  holder  for  value, 
and  yet  that  the  plaintiffs  might  succeed  in  their  action 
against  Ballantjme  et  al.  for  inducing  them  to  make  it. 

In  any  ease  the  defence  of  res  judicata  will  be  open  to  de- 
fendants, and  cannot  be  disposed  of  on  the  present  motion.  It 
is  really  equivalent  to  a  demurrer  to  the  statement  of  claim, 
and  must  bo  disposed  of  in  Court:  see  Knapp  v.  Carley,  7  0. 
L.  R.  409,  3  0.  W.  E.  18T. 

As  to  the  second  ground,  it  seemed  to  me  at  first  to  be 
entitled  to  considerable  weight.  It  is  plain  that,  if  the  plain- 
tiffs in  this  action  are  successful,  the  measure  of  damages 
will  depend  largely  on  the  final  determination  of  the  Gillard 
action.  Still  it  does  not  seem  right  to  delay  them  on  this 
ground.  This  i)oint  can  safely  be  left  to  be  dealt  wiih  by  the 
Court  hereafter.  Prima  facie  the  plaintiffs  have  a  cause  of 
action,  as  the  allegations  in  the  statement  of  claim  rfiust  be 
assumed  to  be  true  at  present  and  for  the  purpose  of  this 
motion.  It  should  therefore  be  dismissed,  and  the  defendants 
.^liould  forthwith  deliver  their  statements  of  defence. 

The  costs  of  this  motion  may  be  in  the  cause,  as  it  might 
be  thought  it  was  a  case  for  invoking  the  "discretion  in  the 
Court  as  to  allowing  service  "  spoken  of  in  Baxter  v.  Faulk- 
ner, 6  0.  W.  B.  198. 
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Anglin  J.  September  7th,  1906. 

WEEKLY    COURT 

LONDON  AND  CANADIAN  LOAN  AND  AGENCY  CO. 
V.  NATIONAL  CLUB. 

Injunction — Interference  with  Ancient  Lights — Interim  In- 
junction — Erection  of  Building — Speedy  Trial. 

Motion  by  the  plaintiffs  to  continue  an  injunction  restrain- 
ing the  defendants  from  erecting  a  building  close  to  the  plain- 
tiffs' building  on  Bay  street,  in  the  city  of  Toronto,  in  such  a 
manner  as  to  exclude  light. 

S.  H.  Blake,  K.C.,  and  B.  N.  Davis,  for  the  plaintiffs. 

A.  C.  McMaster,  for  the  defendants. 

Anglin,  J. : — It  would  not  perhaps  be  wholly  satisfactory 
to  determine  upon  the  present  material  whether  or  not  the 
construction  of  the  defendants*  projected  building  will  so  in- 
terfere with  light  to  which  the  plaintiffs  claim  to  be  entitled, 
that  the  occupation  of  their  premises  will  be  thereby  rendered 
"uncomfortable  according  to  the  ordinary  notions  of  man- 
kind." As  this  action  must  go  down  for  trial  in  due  course, 
it  seems  to  me  undesirable  in  disposing  of  the  present  motion 
to  enunciate  any  propositions  of  law  which  might  prove  em- 
barrassing at  a  later  stage.  I  therefore  abstain  from  stating 
conclusions  to  which  consideration  of  the  authorities  cited, 
with  others,  has  led  me. 

But  a  case  of  intended  substantial  interference  by  the  de- 
fendants with  what  are  admittedly  ancient  lights  of  the  plain- 
tiffs has  been  prima  facie  established. 

In  the  case  of  the  western  aperture  this  projected  interfer- 
ence amounts  to  total  extinction.  It  is  better  in  the  interest 
of  the  defendants,  quite  as  much  as  in  that  of  the  plaintiffs, 
that  the  question  at  issue  should  be  determined  before,  rather 
than  after,  the  construction  of  the  defendants'  building. 
There  need  be  no  diflSculty  in  having  a  speedy  trial  of  this 
action.  In  the  exercise  of  that  discretion  which  always  gov- 
<?nis  the  Court  in  dealing  with  interim  injunctions,  it  will, 
1  think,  be  proper  to  preserve  matters  in  statu  quo  until  the 
t^ial  is  had.    Upon  the  plaintiffs  undertaking  to  bring  this 
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action  to  trial  on  the  earliest  day  possible  and  giving  the 
usual  undertaking  as  to  damages,  the  injunction  will  be  con- 
tinued until  the  trial.  The  costs  of  this  motion  will  be  in  the 
cause  unless  the  trial  Judge  should  otherwise  direct. 


Falconbridge,  C.J.  September  4th,  1906. 

TRIAL. 

CAMPBELL  V.  TOWNSHIPS  OF  BROOKE  AND 
METCALFE. 

Highway  —  Non-repair  —  Injury  to  Person  —  Necessity  for 
Chmrdrrail — Liability  of  Municipal  Corporaiions — Dam- 
ages. 

Action  for  damages  for  personal  injuries  sustained  b}'  one 
of  the  plaintiffs,  a  married  woman,  by  reason  of  the  non- 
repair of  a  liigliway  as  alleged,  and  for  expenses  incurred  bj* 
the  other  plaintiff,  lier  husband,  in  consequence  of  the  injuries. 

G.  C.  Gibbons,  K.C.,  and  J.  C.  Elliott,  Glencoe,  for 
plaintiffs. 

T.  G.  Meredith,  K.C.,  R.  V.  LeSueur,  Samia,  and  H.  G. 
Pope,  Strathroy,  for  defendants. 

Falconbridge,  C.J. : — I  find  the  issues  as  to  the  condi- 
tion of  the  road  and  the  necessity  for  a  guard-rail  in  favour 
of  plaintiffs. 

The  principles  are  laid  down  in  Walton  v.  York,  6  A.  R. 
181 ;  Foley  v.  East  Flamborough,  26  A.  R.  51;  Plant  v.  Nor- 
manby,  10  0.  L.  R.  16,  6  0.  W.  R.  31.  The  subject  is  dis- 
cussed and  the  authorities  are  collected  in  Mr.  Denton's  valu- 
able work  on  this  branch  of  Municipal  Negligence,  p.  113 
et  seq. 

And  I  find  that  the  defects  in  the  highway  caused  the 
accident.  I  prefer  the  evidence  of  plaintiffs  and  Myrtle  Leach 
to  that  of  Archibald  Compbell,  Christina  Leach,  and  W.  H. 
Leach.  CainpbelFs  partizanship  was  illustrated  by  his  taking 
the  trouble  to  play  the  part  of  eavesdropper  at  a  conversa- 
tion on  the  Saturday  before  the  trial  between  plantiffs' 
solicitor  and  another. 


Rt:  RODNEY  i'Ai<KET  fO.  3J93 

The  violent  and  irreconcilable  conflict  of  medical  testi- 
mony as  to  the  more  serious  symptoms  of  the  female  plaintiif 
render  the  question  of  damages  very  diflficult  to  decide. 

I  award  the  male  plaintiff  $500  (which  of  course  takes 
into  account  the  expense  which  he  has  incurred  and  will  in- 
cur in  and  about  his  wife's  treatment),  and  to  her  I  give 
$1,500. 

Judgment  accordingly  against  both  townships  with  costs. 


Anglin,  J.  September  8th,  1906. 

CHAMBERS. 

Re  RODNEY  CASKET  CO. 

Company — Winding-up — Service  of  Petition  on  Assignee  for 
Benefit  of  Creditors — Resignation  of  Directors. 

Petition  by  creditors  for  an  order  for  the  winding-up  of 
the  company  imder  the  Dominion  Act. 

G.  M.  Clark,  for  the  petitioners. 

R.  C.  H.  Cassels,  for  the  assignee  for  the  benefit  of  credi- 
tors and  for  nine  creditors. 

Anglin,  J. : — Creditors'  petition  for  a  winding-up  order. 
The  company  have  made  an  assignment  for  benefit  of  creditors 
to  one  Hugill.  Service  of  the  petition  has  been  effected  only 
upon  the  assignee.  Mr.  Cassels  objects  that  this  is  not  ser- 
vice upon  the  company  as  required  by  sec.  8  of  the  Dominion 
Winding-up  Act,  and  also  opposes  the  application  as  contrary 
to  the  wishes  of  creditors  holding,  as  he  states,  three-fourth> 
of  the  total  claims  against  the  company.  Mr.  Clark  supports 
the  service  on  the  assignee,  urging  that  he  is  an  agent  of  the 
company  within  the  meaning  of  Con.  Rule  159,  which,  he 
contends,  applies  to  proceedings  under  the  Winding-up  Act. 

In  my  opinion,  service  upon  the  assignee  is  not  service 
upon  the  company  as  required  by  the  statute.  Although  in 
the  present  instance  the  views  of  the  assignee  are  said  to  ac- 
cord entirely  with  those  of  the  directors  of  the  company,  many 
cases  may  arise  in  which  this  will  not  be  the  position.  The 
company  are  entitled  to  notice  and  to  be  r(*])resented  and 
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heard  upon  the  petition.  To  hold  service  on  an  assignee  for 
the  benefit  of  creditors  to  be  a  good  service  upon  the  com- 
pany might  in  many  instances  deprive  the  company  of  this 
important  right. 

It  is  said  that  the  directors  gave  the  assignee  '^  instructions 
to  act  for  them  and  for  the  company,  and  to  carry  on  the 
business  of  the  company/'  and  that  they  resigned  their 
offices  immediately  after  the  execution  of  the  deed  of  assign- 
ment 

The  unaccepted  resignation  of  the  directors  is  ineffective 
to  denude  them  of  their  character  and  responsibilities  as 
officers  of  the  company.  Their  alleged  instructions  to  the 
assignee  fall  far  short  of  an  authoritj'to  him  to  accept  ser- 
vice or  or  to  represent  the  company  in  winding-up  pro- 
ceedings, which,  if  successful,  will  terminate  his  functions 
as  assignee. 

It  would,  I  think,  be  straining  Rule  159  much  beyond 
anything  contemplated  by  its  framers,  were  this  assignee  to 
be  held  an  agent,  service  upon  whom  would  be  service  upon 
the  company,  notwitlistanding  the  fact  that  the  president  and 
directors  are  admitted  to  be  readily  accessible  and  easily  to 
be  served. 

Upon  this  ground  I  must  refuse  the  petition  with  costs, 
which  I  shall  fix  at  the  sum  of  $5. 


Anglin,  J.  September  8th,  1906. 

WEEKLY  COURT. 

LEES  V.  TORONTO  AND  NIAGAKA  POWER  CO. 

Bailway — Expropriation  of  Lund  —  Defective  Proceedings  — 
Injunction — Special  Act — Incorporation  of  I^ovisions  of 
General  Act  Subsequently  Passed-— Notices  of  Expropriation 
— Failure  to  State  Extent  of  Estate  or  Interest  to  he  Ac- 
quired— Uncertainty — Warrant  for  Immcdia-fe  Possession 
— Proof  of  Notice  under  sec.  171  of  Railway  Act,  1908 
— Necessity  for. 

Motion  by  defendants  to  dissolve  an  interim  injunction 
restraining  them  from  entering  upon  tlu?  lands  and  premises 
of  the  plaintiffs. 

R.  B.  Henderson,  for  defendants. 

R.  :McKay.  for  jilaintiffs. 
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AxGLiN,  J.: — This  injunction  was  originally  granted  be- 
cause of  defects  in  expropriation  proceedings  instituted  by 
defendants.  They  now  allege  that  by  fresh  procedings  they 
have  cured  these  defects,  and  they  claim  ...  a  war- 
rant for  immcniiate  possession  under  sec.  170  of  the  Dominion 
Railway  Act  of  1903. 

When  the  present  motion  was  launched,  it  seems  clear 
that  the  defendants  were  not  in  a  position  to  sustain  it.  They 
have  since  filed  plans  and  given  the  requisite  notice  by 
newspaper  advertisement,  under  sec.  152  of  the  Railway 
Act,  as  is  shewn  by  material  filed  by  leave  upon  the  argu- 
ment. 

The  Chief  Juf^tice  of  the  King's  Bench  has  held  in  David- 
son V.  Toronto  and  Niagara  Power  Co.  (17th  January-,  1906), 
that  the  provisions  of  the  Railway  Act  of  1903  corresponding 
to  the  sections  of  the  Railway  Act  of  1888,  which  are  in  the 
^\^\8l\  Act  of  the  defendants  (2  Edw.  VIT.  oh.  107  (D.) 
must  now  be  deemed  to  be  incorporated  in  this  special 
Act  in  lieu  of  the  repealed  provisions  of  the  former  Rail- 
way /Ajct.  This  decision  )precludes  any  consideration  of 
Mr.  McKay'?  able  argument  in  support  of  liis  contention 
that  the  enumerated  sections  of  the  Railway  Act  of  1888 
jJtill  apply  to  the  defendants. 

But  Mr.  McKay  objects  to  the  new  notices  of  expropria- 
tion given  by  the  defendants,  on  the  groimd  that  they  do 
not  define  the  intercuts  in  the  plaintiffs'  lands  which  the  de- 
fendants seek  to  acquire.  He  also  contends  that,  the  notices 
prescribed  by  sec.  171  of  the  Railway  Act  of  1903  not  having 
been  given,  defendants  are  not  entitled  to  a  warrant  under 
sec.  170. 

WTiile  it  may  be  held,  in  the  case  of  a  railway  company 
not  enjoying  .«uch  special  powers  as  are  conferred  on  defen- 
dants by  sec.  21  of  2  Edw.  VIT.  ch.  107,  that  under  a  notice 
for  the  expropriation  of  lands,  without  definition  of  the  in- 
terest to  be  taken,  the  owner  should  understand  that  the  ac- 
quisition of  the  fee  simple  is  intended,  it  by  no  means 
follows  that  a  like  notice  given  by  a  company  having  power 
to  acquire  "any  privilege  or  easement  required  by  the  com- 
pany for  constructing  the  works  authorized  by  this  Act,  or 
any  portion  thereof,  over  and  along  any  land,  without  the 
necessity  of  acquiring  a  title  in  fee  simple  thereto,"  and 
whose  special   Act  defines  the  word  "land"  as  including 
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any  such  privilege  or  easement,  etc.,  is  open  to  no  other 
construction. 

The  notices  of  expropriation  given  by  defendants  do  not 
state  whether  it  is  the  fee  simple  of  plaintiffs'  lands,  or 
merely  some  easement  or  privilege  over  and  along  them, 
which  they  seek  to  acquire.  On  the  contrary,  these  notices 
intimate  that  the  company  propose  to  acquire  the  lands 
described  in  the  notices  "  to  the  extent  required  for  the 
corporate  purposes  of  the  company.''  It  may  well  be  that 
tlicse  puj-poses  require  only  the  expropriation  of  the  privi- 
lege or  easement  of  a  right  of  way  for  the  poles  and  wires 
of  defendants,  and  nc  the  acquisition  of  tlie  title  in  fee 
simple. 

In  my  opinion,  such  notice  are  too  uncertain  to  serve  as 
the  foundation  for  proceedings  instituted  to  effect  forcible 
deprivation  of  property. 

1  do  not  find  either  in  Hondrie  v.  Toi  ^nto,  Hamilton,  and 
Buffalo"  E.  W.  Co..  2*)  0.  B.  667,  27  0.  R.  '6,  or  in  Maclean 
V.  James  Bay  R.  W.  Co.,  decided  by  Street,  J„  20th  Febru- 
ary, 1905,  both  cited  ...  as  authorities  !•  r  the  grant- 
ing of  a  warrant  under  sec.  170  of  the  Railway  Act  without 
])roof  of  notice  under  sec.  171,  anything  which  would  coun- 
tenance such  a  course.  .  .  .  For  my  part,  I  entertain  a 
very  strong  view  that  the  extraordinary  powers  conferred  by 
sec.  170  should  be  exercised  only  upon  proof  of  strict  com- 
pliance with  the  requirements  of  sec.  171.  and  that  the 
presence  of  tlie  parties  in  Court  to  answer  another  motion 
affords  no  ground  for  dispensing  with  a  notice  which  is  made 
a  condition  precedent  to  jurisdiction,  and  which,  quite  within 
their  rights,  plaintiffs  here  decline  to  waive.  *' 

Not  only  Ijecause  defendants  were  not  in  a  posii  n  to 
^.u8tain  their  motion  when  launched,  but  also  for  other 
reasons  indicated,  I  must  decline  to  dissolve  the  injunc- 
tion, and  T  dismiss  defendants'  motion  with  costs  to  plain- 
tiffs in  anv  event  of  this  action. 


I  HE 
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Falconbridge,  C.J.  August  24th,  1906. 

TRIAL. 

DAVIDS  V.  NEW,^LL. 

Easements — Light — Air — Ventilation  —  Private  Way  —  Pre- 
script ion — Proof — I  n  junction — Damages — Costs, 

Action  for  an  injunction  and  damages  in  respect  of  tres- 
pass to  land,  etc. 

X.  D.  Delaw .  %  K.C.,  and  C.  C.  Ross,  for  plaintiffs. 

E.  E.  A.  DuV^ernet  and  D.  C.  Ross,  for  defendants. 

Falconbridge,  C.J. : — Plaintiffs  have  proved  their  paper 
title,  and  it  lay  upon  defendant  to  shew  satisfactorily  the 
enjoyment  of  the  three  easements  which  he  claims,  for  such 
a  length  of  time  as  to  confer  a  right. 

He  failed  entirely  to  prove  any  agreement  or  license  such 
as  is  set  up  in  paragraph  4a  of  the  statement  of  defence  as 
amended. 

R.  S.  0.  1897  ch.  133,  sec.  36,  stands  in  detendant's  way, 
and  prevents  any  claim  hy  him  for  access  and  use  of  light. 

Bi  .  it  is  improper  to  couple  "  light "  and  "  air  "  together 
in  0  ry  case:  Gale,  7th  ed.,  p.  572;  and  he  has  established 
his  right  to  maintain  his  openings  for  access  of  air,  i.e.,  ven- 
tilation. 

As  to  the  right  of  way  claimed  over  the  alleged  lane,  the 
burthen  rests  on  defendant  to  prove  his  enjoyment  for  the 
requisite  length  of  time  to  have  been  open,  peaceable,  and  as 
of  right,  '^nec  vi,  nee  clam,  nee  precario:"  Gale,  p.  201. 
This,  I  think,  he  has  failed  to  do  in  the  clear  and  satisfac- 
tory manner  which  the  law  requires  when  it  is  sought  to  take 
any  property  or  any  kind  of  enjoyment  thereof  from  the  true 
owner. 

▼OL,  VIII.  O.W.B.   NO.  8—22 


298  ^^^'   ONTARIO   WEEKLY  REPORTER, 

The  defence  therefore  fails  except  as  to  the  minor  and 
comparatively  immaterial  point  mentioned  above.  No  doubt, 
if  defendant  had  confined  his  claim  to  that  one  matter,  plain- 
tiffs would  not  have  taken  the  trouble  to  contest  it.  There- 
fore there  should  be  no  allowance  made  therefor  in  con- 
sidering the  question  of  costs. 

Plaintiffs  will  have  judgment  as  indicated  above,  with 
$25  damages  and  an  injunction  and  full  costs. 


Maclaren,  J.A.  August  *^7th,  1906. 

c.a. chambers. 

Ee  SINCLAIR  AND  TOWN  OF  OWEN  SOUND.  * 

Appeal  to  Court  of  Appeal — Leave  to  Appeal  per  Saltum — 
Order  Quashing  Municipal  By-law — Judicature  Act,  fiec. 
76a — Grounds  for  Granting  Leave. 

Motion  by  the  corporation  of  the  town  of  Owen  Sound 
for  leave  to  appeal  per  saltum  to  the  Court  of  Appeal  under 
sec.  7Ca  of  the  Judicature  Act  from  the  order  of  Mabee,  J., 
ante  239,  quashing  a  local  option  by-law  of  that  town. 

D.  C.  Ross,  for  the  corporation. 

J.  Haverson,  K.C.,  for  Sinclair. 

Maclaren,  J.A. : — An  appeal  lies  to  the  Supreme  Court 
in  such  a  case  from  a  judgment  of  this  Court  under  sec.  24 
of  the  Supreme  Court  Act.  Mr.  Haverson  argues  that  see. 
76a  of  the  Judicature  Act  applies  only  to  actions,  and  not  to 
judgments  in  proceedings  like  tliis,  which  are  not  begun  by 
writ.  1  can  see  no  ground  for  so  restricting  the  section, 
which  in  terms  applies  to  any  judgment,  order,  or  decision 
of  a  Judge  in  Court,  at  the  trial  or  otherwise,  from  which  an 
appeal  lies  from  this  Court  to  the  Supreme  Court. 

The  only  question  remaining  is  whether  this  is  a  proper 
case  to  grant  such  leave.  There  are  several  important  debat- 
able questions  of  law  involved,  and  I  am  of  opinion  that  this 
case  fairly  comes  within  the  principles  laid  down  in 
Canada  Carriage  Co.  v.  Lea,  5  0.  W.  E.  86,  and  Playfair  v. 
Turner,  7  0.  W.  R.  744.     The  motion  is  accordingly  granted. 
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Meredith,  C.J.  June  22nd,  1906. 

OHAMBERS. 

Re  EL(JIE,  EDGAR,  AND  CLEMENS. 

InterpUader — Application  for  Order  —  Stakeholder — Chattel 
Mortgage — Surphis  in  Hands  of  Mortgagee — Claim  under 
Order  for  Payment  of  Part  of  Surplus  —  Cimm  under 
Purch<ise  from  Mortgagor. 

Appeal  by  Elgie  &  Co.,  applicants,  from  order  of  Master 
in  Chambers,  ante  33,  dismissing  an  application  for  an  inter- 
pleader order. 

F.  Amoldi,  K.C.,  for  appellants. 

J.  A.  Scellen,  Berlin,  for  claimant  Clemens.  ^ 

T.  E.  Godson,  Bracebridge,  for  claimant  Edgar. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs  to  the 
claimant  Clemens  and  without  costs  to  the  claimant  Pldgar. 


Mabee,  J.  September  14th,  1906. 

TRIAL. 

CANADIAN   PACIFIC   R.  W.  CO.  v.  GRAND  TRUNK 

E.  W.  CO. 

Railway — Leasehold  Interest  in  Land — Sub-lease — Covenant 
— Payment  of  'Rent — Acquisiiion  of  Fee — Compenmti-on — 
Interest — Agreement — Reference — Costs, 

Action  for  rent  or  in  the  alternative  for  compensation  in 
respect  of  plaintiffs'  leasehold  interest  in  certain  lands. 

E.  D.  Armour,  K.C.,  and  Angus  MacMurchy,  for  plain- 
tiffs. 

W.  Cas«els,  K.C.,  and  W.  A.  H.  Kerr,  for  defendants. 

Mabee,  J. :— Under  the  document  of  20th  January,  1880, 
plaintiffs  had  defendants'  covenant  for  the  payments  of  the 
rent  a^  set  forth  therein,  and  defendants  are  therefore  liable 
for  such  payments,  unless  something  has  taken  place  to  relieve 
ihem  of  that  covenant. 
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It  is  contended  for  defendants  that  they  are  released 
from  their  covenant  by  reason  of  the  agreement  made  be- 
tween them  and  plaintiffs  dated  26th  July,  1892,  being  an 
arrangement  for  the  construction  and  maintenance  of  the 
Union  Station  at  Toronto,  and  a  surrender  executed  by  the 
defendants  dated  20th  July,  1894.  The  fifth  Esplanade 
agreement,  also  dated  26th  July,  1892,  was  relied  upon  for 
the  arguments  advanced  by  defendants'  counsel.     .     .    - 

The  land  covered  by  the  sub-lease  from  plaintiffs  to  de- 
fendants -of  July,  1886,  forms  part  of  the  Union  Station,  and 
is  clearly  land  which  defendants  by  their  agreement  witii 
plaintiffs  of  26th.  July,  1892,  were  bound  to  acquire  for  sta- 
tion purposes;  the  fee  was  in  the  city  of  Toronto;  plaintiffs 
were  lessees  with  renewal  rights;  and,  had  defendants  at  that 
time  taken  steps  to  acquire  this  land,  compensation  would 
have  been  made  to  plaintiffs  for  their  rights  as  such  lessees; 
no  steps  were  taken  by  defendants  to  obtain  title  to  the  lands 
in  question,  and  plaintiffs  have  ever  since  been  paying  rent 
to  the  city  under  the  lease  to  tliem,  but  defendants  have  paid 
no  rent  under  their  sub-lease  since  July,  1894.  It  may  be 
that  the  strict  right  of  plaintiffs  is  to  recover  upon  the  basis 
of  defendants'  covenant,  but  I  think  the  more  equitable  wa}' 
to  dispose  of  the  matter  is  to  treat  it  as  the  parties  at  the 
time  seemed  to  contemplate,  and  so  far  as  possible  place  them 
in  the  position  they  would  have  been  in  had  the  lands  been 
acquired  by  the  defendants  pursuant  to  the  terms  of  the  agree- 
ment. 

I  do  not  think  plaintiffs  were  bound  to  provide  these  lands 
in  question  for  station  purposes,  nor  do  I  think  that  anything 
that  has  been  done  by  any  of  the  parties  has  deprived  plain- 
tiffs of  their  right  to  be  compensated  for  the  interest  they  had 
in  the  lands  under  their  lease  from  the  city ;  and  the  Statute 
of  Limitations  forms  no  bar.  I  am  unable  to  say  that  plain- 
tiffs have  estopped  themselves  from  making  this  claim;  the 
correspondence  shews  they  have  been  demanding  payment 
of  rent  as  the  same  fell  due;  and  certain  other  demands 
and  offers  were  made  by  them,  which,  however,  form  no  part 
of  the  case,  although  appearing  in  the  exhibits,  as  all  im- 
material matters  were  excepted.  It  does  not  appear  that 
plaintiffs  have  been  compensated  by  the  city,  as  counsel  for 
defendants  contended,  nor  do  I  think  that  the  construction 
of  the  York  street  bridge,  and  the  clauses  of  the  agreem.ent 
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bearing  upon  that  work,  stand  in  plaintiffs'  way..  If  plain- 
tiffs once  had  the  right  to  be  paid  by  defendants  for  then- 
leasehold  interest,  which  I  think  they  had,  I  am  unable  to 
say  that  anything  has  taken  place  to  deprive  them  of  such 
right.  It  is  possible  that  the  position  of  defendants  as 
against  a  claim  for  rent  may  be  stronger,  but  I  am  not  con- 
sidering  that  aspect  of  the  case.  The  pleadings  make  a  claim, 
in  the  alternative,  for  compensation.  It  was  agreed  at  the 
trial  that  if  I  came  to  the  conclusion  that  plaintiffs  were 
entitled  to  recover  upon  this  alternative  claim,  the  parties 
would  agree  upon  a  referee,  as  nothing  is  before  me  upon 
which  I  could  fix  the  amount  payable.  There  will,  there- 
fore, be  a  reference  to  ascertain  the  value  of  the  leasehold 
interest  of  plaintiffs  in  the  lands  in  question  as  of  July,  1892. 
Plaintiffs  will  be  entitled  to  interest  upon  that  sum,  and  de- 
fendants will  be  entitled  to  credit  for  the  rent  paid  by  them 
to  plaintiffs  subsequent  to  that  date.  Had  defendants  ac- 
quired title  to  the  property,  the  sum  paid  would,  under  the 
Union  Station  agreement,  have  gone  to  capital  account  ex- 
penditure, and  plaintiffs  would  have  been  chargeable  with 
one-half  the  interest  thereon,  as  the  agreement  provides.  The 
referee  will  credit  defendants  with  the  sum  plaintiffs  would 
have  been  liable  to  pay  to  them  for  such  interest,  and  gen- 
erally take  the  account  in  such  manner  as  will  leave  the 
parties  in  the  position  they  would  have  occupied  had  the 
agreements  been  carried  out  at  the  time  and  in  the  manner  I 
think  their  letter  and  spirit  required.  Beimbursement  for 
any  rentals  paid  by  plaintiffs  to  the  city  is  not  claimed. 

If  the  parties  are  unable  to  agree  as  to  the  amount  that 
j^hould  be  paid  to  plaintiffs,  or  as  to  a  referee,  T  will  name  one 
upon  the  application  of  either  party  upon  notice  to  the  other. 
It  is  of  course  obvious  that  the  position  of  both  parties,  as 
between  themselves  and  the  city,  and  also  as  between  them- 
selves, in  the  event  of  defendants  at  any  time  acquiring  the 
fee  from  the  city,  or  making  the  latter  compensation  therefor, 
is  left  untouched  by  anything  that  may  have  been  disposed 
of  in  this  action. 

Plaintiffs  will  have  costs  down  to  and  including  the  trial, 
but  if  a  reference  is  necessary  the  costs  thereof  will  be  re- 
served as  well  as  further  directions. 


302 


THK  ONTARIO   WEEKLY  REPORTER, 


Cartwright,  Mastkr.  September  17th,  1906. 

CHAMBERS. 

WOODRUFF  CO.  v.  COLWELL. 

Company — Parties  to  Action — Authority  to  Use  Name— So- 
licitor— Meeting  of  Shareholders. 

Action  by  the  company  and  the  Messrs.  Woodruff  person- 
ally to  restrain  defendant  from  acting  as  manager  of  the 
company  and  dealing  with  its  assets,  etc. 

Defendant  moved  to  strike  out  the  name  of  the  company 
as  plaintiffs  and  to  require  the  other  two  plaintiffs  to  give 
security  for  costs. 

C.  A.  Moss,  for  defendant. 

W.  N.  Ferguson,  for  plaintiffs. 

TiTE  Master: — The  defendant  has  filed  an  affidavit  on 
which  he  has  been  cross-examined.  He  admits  that  the 
Messrs.  Woodruff  and  himself  are  the  only  directors  of  the 
company,  and  that  a  majority  of  the  stock  is  held  by  them. 

He  contends,  however,  that  under  the  provisions  of  an 
agreement  made  in  April  last  the  Woodruffs  have  ceased  to 
have  any  interest  in  the  company. 

This,  however,  is  denied  by  the  other  side;  and  it  seems 
clear  that  this  is  a  question  in  dispute  between  the  parties. 
In  these  circumstances,  T  think  the  motion  should  be  dis- 
missed with  costs  in  the  cause. 

This  seems  to  be  the  course  indicated  as  proper  in  such 
cases  by  Jessel,  M.B.,  in  Pender  v.  Lushington,  f>  Ch.  D. 
70,  79,  80. 

Plaintiffs'  solicitors  seem  to  have  authority  to  bring  the 
action,  so  far  as  the  Woodruffs  are  concemerl,  by  the  tele- 
gram sent  by  them  from  Ran  Francisco.  And  by  another 
telegram  they  have  assumed  to  dismiss  the  defendant  from 
the  office  of  manager. 

TTo  doubt,  there  will  be  given  all  proper  directions  as  to 
calling  a  meeting  of  the  company  if  defendant  still  disputes 
the  rights  of  the  Woodruffs  in  the  company,  if  the  injunction 
is  granted.     ... 

A  somewhat  similar  question  came  up  and  was  dealt  with 
in  Saskatchewan  Land  and  Homestead  Co.  v.  T/yidlev,  2  0. 
W.  P.  944,  1075.  1112;  S.C.,  3  0.  W.  P.  133,  191. 
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Cartwright,  Master.  September  17th,  1906. 

chambers. 

BiACK  V.  ELLIS. 

Stay  of  Proceedings — Motion  for — Other  Actions  Anisin^  out 
of.  Same  Contract-^Different  Causes  of  Action. 

y 

Motion  by  defendailt  Ellis  to  stay  the  action  until  the  dis- 
position of  other^pending  actions  in  which,  as  it  was  alleged, 
the  same  is^ue  was  raised. 

W.  R.  Bidden,  K.C.,  for  defendant  Ellis. 

W.  E.  Middleton,  for  plaintiff. 

The  Master: — The  facts  as  they  appear  in  the  report 
of  the  case  in  7  0.  W.  R.  490,  shew  the  nature  of  this  action. 
Prom  defendant's  affidavit  filed  in  support  of  the  motion  it 
appears  that  on  6th  August  the  Consumers  Electric  Co. 
commenced  an  action  against  the  city  of  Ottawa,  which,  it 
is  alleged,  raises  the  same  point  as  the  present  action,  and  is 
no  doubt  in  respect  of  the  same  agreement.  By  agreement 
of  the  parties  it  seems  that  this  later  action  will  be  set  down 
for  trial  at  Ottawa  on  the  24th  instant.  The  .present  action 
was  at  issue  in  June,  and  has,  I  think,  been  already  set  down 
and  notice  of  trial  given. 

It  was  contended  by  counsel  for  plaintiff  (1)  that  there 
was  no  power  to  stay  in  such  a  case  as  the  present;  and  (2) 
that  even  if  the  power  existed  it  should  not  be  exercised  here. 

As  to  the  first  objection  it  looks  a.^  if  it  was  met  by  thi? 
case  of  Lee  v.  Mimico  Real  Estate  Co.,  15  P.  R.  288.  But 
it  is  not  necessary  to  decide  this  at  present,  for  on  the  second 
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ground  I  agree  with  the  plaintiflf.  The  actions  are  so  dif- 
ferent that  they  certainly  could  not  be  consolidated.  Even 
if  this  could  be  done,  the  conduct  of  the  cause  should  ordin- 
arily be  given  to  the  earlier  plaintiflf.  See  Girvin  v.  Burke, 
13  P.  R.  216. 

If  both  of  these  cases  are  set  down  on  the  same  list,  and 
come  on  before  the  same  Judge,  he  will  be  in  a  position  to 
deal  with  them  far  better  than  any  one  else.  I  think  it  should 
be  left  with  him,  and  that  this  motion  should  be  dismissed, 
with  costs  to  plaintiff  in  the  cause. 

This  will  be  without  prejudice  to  any  application  that 
may  be  made  to  the  presiding  Judge  at  Ottawa.     .    .     . 

It  may  be  safely  assumed  that  all  the  witnesses  in  both 
actions  reside  at  Ottawa,  and  can  be  secured  at  any  time. 


Cartwright,  Master.  September  17th,  1906. 

chambers. 

GRANT  v.  McBAE. 

Shfider — Pleading — Defence — Striking    out — Embarrassment 
— Privilege — Mitigaiion  of  Damages. 

Motion  by  plaintiff  to  strike  out  paragraphs  3  and  4  of 
the  statement  of  defence  as  embarrassing. 

Featherston  Aylesworth,  for  plaintiff. 

Grayson  Smith,  for  defendant. 

The  Master: — This  is  an  action  in  which  the  plaintiff 
alleges  that  the  defendant  on  3rd  January  last,  and  on 
various  other  occasions,  spoke  and  published  the  following 
words  concerning  the  plaintiff :  "  Dan  Grant  burnt  the  bam 
for  the  insurance.''  The  innuendo  was  that  the  plaintiff  was 
guilty  of  the  crime  of  arson. 

It  is  admitted  that  the  bam  was  insured  at  the  time  it 
was  burnt. 

The  statement  of  defence  was  delivered  on  4th  Sep- 
1-ember  instant.     The  defendant  was  examined  for  discoverv 
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on  the  following  day,  pursuant  to  an  appointment  gi\en  on 
Ist  September.  The  statement  of  claim  was  delivered  on 
19th  June. 

The  plaintiff  probably  thought  he  might  get  down  to  trial 
at  the  Cornwall  Assizes  commencing  on  24th  instant.  Other- 
wise it  was  inconvenient  to  have  examination  for  discovery 
before  the  statement  of  defence  was  delivered:  see  Barwick 
V.  Radford,  7  0.  W.  H.  237. 

The  statement  of  defence  in  the  2nd  paragraph  denies 
the  allegations  contained  in  the  statement  of  claim,  and  pro- 
ceeds as  follows: 

3.  On  the  evening  of  the  3rd  of  January,  1906,  a  bam 
belonging,  as  the  defendant  believes,  to  the  plaintiff,  was 
totally  destroyed  by  fire,  and  in  this  bam  was  a  large  quantity 
of  hay  belonging  to  the  defendants  father,  which  was  totally 
destroyed  by  this  fire  and  was  uninsured. 

4.  The  defendant  says  that  if  he  ever  spoke  or  used  any 
language  concerning  the  plaintiff  in  reference  to  the  said  fire, 
what  he  said  was  nothing  more  than  a  mere  expression  of 
belief  or  opinion  made  honestly  and  without  malice. 

The  plaintiff  moves  to  strike  out  paragraphs  3  and  4  as 
embarrassing. 

It  is  clear  from  the  decision  in  Rassam  v.  Budge,  [1893] 
1  Q.  B.  571,  that  the  motion  must  succeed,  as  it  is  impossible 
to  say  what  these  paragraphs  mean.  If  the  defendant  wishes 
to  set  up  privilege  or  to  plead  in  mitigation  of  damages,  he 
must  do  so  plainly.  If  he  denies  that  he  used  the  words 
allied  or  words  substantially  the  same,  he  must  be  content 
with  the  2nd  paragraph. 

The  paragraphs  must  be  struck  out,  and  the  defendant,  if 
be  desires  .to  do  so,  must  amend  within  10  days. 

The  costs  of  the  motion  will  be  to  plaintiff  in  any  event. 


September  17th,  1906. 
divisional  court. 

jLAKEFIELD    PORTLAND    CEMENT    CO.    v.    E.    A. 
BRYAN  CO. 

Summary  Judgment — Rule  608 — Action  for  Money  Demand 
— Effect  of  Delay — Payment  into  Court, 

Appeal  by  defendants  from  order  of  Judge  of  County 
Court  of  Peterborough  granting  summary  judgment  under 
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Rule  608,  in  an  action  to  recover  $116.51  for  cement  sold 
and  delivered,  and  appeal  by  defendants  from  an  order  of 
JiAc]MAHON,  J.,  in  Chambers,  removing  stay  of  execution 
consequent  upon  appeal. 

J.  Bicknell,  K.C.,  for  defendants,  contended  iJt^i  Bule 
608  could  not  be  applied  in  a  case  of  this  kind,  citing  Leslie 
V.  Poulton,  15  P.  K.  322 ;  Molsons  Bank  v.  Cooper,  16  P.  K. 
at  p.  202;  Lake  of  the  Woods  Milling  Co.  v.  Apps,  17  P.  R. 
496. 

0.  A.  Langley,  Lakefield,  for  plaintiffs,  contra. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.), 
held  that  the  fact  that  the  effect  of  delay  would  defeat  plain- 
tiffs' claim  was  sufficient  to  warrant  a  summary  judgment  in 
a  case  where  the  debt  was  due,  approving  Kinloch  v.  Morton, 
9  P.  R.  38,  and  that  the  judgment  could  be  set  aside  only  on 
payment  into  Court  of  the  amount  for  which  judgment  was 
entered. 

If  the  money  is  paid  in  within  a  week,  costs  of  appeal  and 
of  motion  before  MacMahon,  J.,  reserved  until  after  the 
trial.  In  default  of  payment  in,  appeal  to  be  dismissed  with 
costs.  , 


Boyd,  C.  September  19th,  1906. 

chambers. 

REX  V.  PERGUSOX. 

Police  MagistrcUe — Charge  under  Ontario  Factories  Ad — 
Discharge  of  Acciisedr^Application  for  Stated  Case — rime 
for  Mdhing, 

Motion  by  the  Attorney-General  for  Ontario  for  an  order 
requiring  the  police  magistrate  for  the  city  of  St  Thomas  to 
state  a  case  for  the  consideration  of  the  High  Court. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

J.  B.  Davidson,  St.  Thomas,  for  the  defendant. 

Boyd,  C.  : — The  defendant,  being  charged  with  a  breach 
of  duty  under  the  Ontario  Factories  Act,  was,  after  hearing 
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before  the  police  magistrate  for  the  city  of  St.  Thomas,  dis- 
charged on  14th  February,  1906.  On  Ist  March  an  appli- 
cation was  made  to  the  magistrate  on  behalf  of  the  Attorney- 
General  for  Ontario  to  state  a  case  for  the  consideration  of 
the  High  Court  of  Justice,  under  sec.  900  of  the  Criminal 
Code.  This  section  of  the  Code  has  now  been  made  available 
for  the  review  of  all  summary  convictions  under  Ontario  law 
by  virtue  of  the  amendment  made  of  R.  S.  0.  1897  ch.  90,  as 
contained  in  1  Edw.  VII.  ch.  13,  sec.  2  (0.),  which  was 
apparently  intended  to  obviate  the  diflBculty  raised  in  Eegina 
V.  Simpson,  28  0.  R.  531. 

The  only  objection  now  raised  is  that  the  application  to 
state  a  case  should  have  been  made  within  10  days  after  the 
dismissal.  This  is  based  upon  an  application  of  the  time  limit 
fixed  in  R.  S.  0.  ch.  90,  sec.  &,  to  the  method  of  appeal  or 
review  by  way  of  case  stated.  In  terms,  however,  that  section 
£pplies  only  to  appeals  to  the  General  Sessions,  whereas  the 
provision  in  the  Criminal  Code  as  to  case  stated  to  the  High 
Court  has  no  such  limitation  of  time,  but  provides  that  the 
application  shall  be  made  and  the  case  stated  within  suc]^ 
time  and  in  such  manner  as  is  directed  by  Rules  under  sec. 
533  of  the  Code.  Jfo  such  Rules  have  been  passed,  and  the 
result  is  that  the  matter  should  be  prosecuted  in  a  reasonable 
time.  ' 

The  diflSculty  raised  by  the  magistrate  as  to  the  effluxion 
of  time  does  not  appear  to  be  one  that  should  deprive  th^ 
Attorney-General  of  the  right  given  by  -  sec.  900  of  the 
Criminal  Code,  sub-sec.  5.  The  order  should,  therefore,  go 
for  the  statement  of  the  case  forthwith.    Iffo  costs. 


Cartwright,  Master..  '  September  20th,  1906* 

chambers. 

ELGIE  &  CO.  v.  EDGAR. 

EDGAR  V.  ELGIE  &  CO. 

CLEMENS  V.  ELGIE  &  CO. 

Interpleader — Axtion  for — Previous  Refusal  of  Summary 
AppKcation — Stay  of  Proceedings  in  Separojte  ^€iions 
Brought  against  Interpleading  Parties. 

After  the  disposition  of  an  interpleader  application  in  Re 
Elgie,  Edgar,  and  Clemens,  ant6  33,  299,  Elgie  &  Co.,  on  the 
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25th  June,  commenced  an  interpleader  action,  and,  on  the 
order  of  a  Judge,  paid  into  Court  $730.44  next  day.  Both 
defendants  duly  appeared  or  accepted  service.  The  defen- 
dant Clemens  delivered  his  statement  of  defence  on  8th  Sep- 
tember. For  some  reason  Edgar  allowed  the  time  to  elapse, 
and  the  pleadings  were  noted  as  closed  against  him.  He  is 
applying  now  for  leave  to  defend  if  necessary. 

On  25th  June  Edgar  commenced  an  action  against  Elgie 
&  Co.  for  $400 ;  and  on  26th  June  Clemens  commenced  an 
action  also  against  Elgie  &  Co.   for  more  than  $900. 

Elgie  &  Co.  set  their  action  down  for  trial  on  the  non-jury 
list  at  Toronto.  The  venue  in  the  Edgar  action  was  at  Brace- 
bridge,  and  that  in  the  Clemens  action  at  Berlin. 

Elgie  &  Co.  now  moved  to  stay  the  two  actions  brought 
against  them  until  their  action  should  be  finally  disposed  of. 

F.  Amoldi,  K.C.,  for  Elgie  &  Co. 

F.  E.  Hodgins,  K.C.,  for  Edgar. 

J.  E.  Jones,  for  Clemens. 

The  Master: — The  motion  was  opposed  on  several 
grounds.  It  was  said  that  the  refusal  of  the  interpleader 
order  was  res  judicata  as  disproving  any  right  on  Elgie  &  Co.'s 
part  to  interplead.  Even  if  such  a  ground  can  be  taken  before 
the  Master  in  Chambers,  it  is  sufficient  to  note  the  difference 
between  the  two  procedures. 

On  moving  for  an  interpleader  order  the  applicant  must 
shew  clearly  his  right  to  be  rid  of  all  responsibility,  and  to 
throw  the  burden  on  the  claimants.  It  was  only  decided  on 
that  motion  that  this  right  was  not  so  established  in  face  of 
the  opposition  of  both  claimants.  In  the  present  action  the 
plaintiffs  assume  the  whole  burden  of  proof,  and  also  not  only 
have  brought  the  money  into  Court,  but  are  liable  for  costs 
to  both  claimants  if  their  present  action  fails.  It  was  ad- 
mitted on  the  argument  that  they  were  perfectly  responsible 
for  costs  and  damages.  When  the  matter  is  fully  and  care- 
fully investigated  at  a  trial,  it  may  be  held  that  Elgie  &  Co. 
were  right  after  all,  and  that  the  claimants  should  have  con- 
sented to  the  order  asked  for.  Then  it  was  said  that  Clemens 
having  claimed  the  whole  $730.44  and  more,  while  Edgar 
only  claimed  $400,  this  shewed  that  interpleader  could  not 
lie.     The  contrary  is  distinctly  said  to  be  the  law  in  the  very 
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flaborate  work  of  Mr.  R  J.  'Maclennan  on  Interpleader:  see 
p.  86,  where  the  cases  are  collected. 

Then  the  very  salutary  provisions  of  the  Ontario  Judi- 
cature Act,  sec.  67  (12),  are  always  to  be  applied  "so  that 

as  far  as  possible  all  matters  so  in  controversy  between 

parties may  be  completely  and  finally  determined   and 

all  multiplicity  of  legal  proceedings  concerning  any  of  such 
matters  avoided/^ 

In  the  present  case  it  would  seem  discreditable  to  our  sys- 
tem if  one  action  could  be  proceeding  in  Toronto,  a  second 
at  Berlin,  and  a  third  at  Bracebridge,  all  involving  the  same 
initial  question. 

Here  Elgie  &  Co.  were  the  first  to  take  proceedings,  and 
if  they  can  prove  their  claim  to  a  judgment  that  defendants 
must  interplead,  they  should  certainly  be  allowed  to  do  so, 
unless  the  defendants  Clemens  and  Edgar  will  in  any  way 
be  prejudiced  thereby. 

But  I  do  not  see  how  this  can  be  the  case.  The  powers 
of  the  Court  were  thought  suflBciently  wide  to  determine  in 
one  action  all  the  matters  arising  in  tie  curious  case  of  Mor- 
ton V.  Grand  Trunk  R.  W.  Co.,  8  Q.  L.  R.  370  (see  at  p.  381), 
against  the  opposition  of  the  plaintiffs  in  the  two  actions. 
These  powers  will  certainly  have  no  great  difficulty  in  this 
case  in  '*  the  determination  of  all  the  matters  which  must  be 
dealt  with  before  the  rights  of  the  parties  are  finally  settled, 
and  that  without  doing  any  injustice  to  any  of  them:"  per 
Meredith,  C.J.,  at  p.  381,  supra.  See,  too,  Maclennan,  at  p. 
13. 

The  proper  order  to  make,  as  I  understand  it,  is  as 
follows.  The  motion  to  stay  the  Edgar  and  Clemens  actions 
is  granted.  The  defendant  Edgar  is  to  be  at  liberty  to  deliver 
such  a  statement  of  defence  as  he  may  be  advised,  in  10  days. 
The  defendant  Clemens  may  amend  his  statement  of  defence 
by  counterclaim  or  otherwise  as  he  may  desire  to  do,  within 
the  same  time. 

The  costs  of  tliis  motion  will  be,  as  the  matter  is  novel, 
in  the  cause,  except  so  far  as  they  have  been  increased  by 
allowing  Edgar  in  to  defend,  which  must  be  to  plaintiffs  in 
any  event. 

This  order  is  not  to  have  the  effect  of  delaying  the  trial 
of  the  plaintiffs'  action,  and  the  record  can  be  taken  out  and 
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amended  and  returned  without  any  fresh  charges,  so  far  as 
I  have  power  so  to  order.  / 

I  note  that  Mr.  Maclennan  (at  p.  18)^fiay8:  "There 
is  nothing  in  any  of  the  existing  inter|rfea4Dr  statateB^or- 
bidding  an  action  of  interpleader."  If  \he  refusal'  of  the 
interpleader  order  in  the  present  case  prevents  this  action 
from  being  brought,  that  must  be  set  up  as  a  defence  to  the 
action,  and  cannot  be  dealt  with  in  Chambers  so  as  to  have 
any  effect  on  the  disposition  of  the  plaintiffs'  motion  to  stay 
the  other  actions. 


Boyd,  C.  September  20th,  1906. 

chambers. 

CITY  OF  TORONTO  v.  GRAND  TRUNK  R.  W.  CO. 

Costs — Taxaiion    between    Party    and   Party — Charges   fpr 
Searches  for  Documents — Allowances  for. 

Appeal  by  defendants  the  Grand  Trunk  R.  W.  Co.  from 
rulings  of  a  taxing  officer  upon  taxation  against  the  appel- 
lants of  the  costs  of  the  plaintiffs  and  the  defendants  the 
Canadian  Pacific  R,  W.  Co.  The  officer  allowed  to  plaintiffs 
$150  and  to  defendants  the  Canadian  Pacific  R.  W.  Co.  $25 
for  searches  for  documents  made  in  preparation  for  trial,  and 
these  were  the  items  objected  to. 

R.  C.  H.  Cassels,  for  appellants. 

W.  Johnston,  for  plaintiffs. 

Shirley  Denison,  for  defendants  the  Canadian  Pacific  R. 
W.  Co. 

Boyd,  C.  : — In  a  book  of  great  accuracy  it  is  said  that 
searches  for  pedigrees  and  for  ancient  records,  charters,  or* 
other  documents,  may,  if  successful,  be  allowed  between  party 
and  party:  Marshall  on  Costs,  2nd  ed.,  1862,  p.  285.  This 
charge,  though  not  expressly  provided  for  in  our  tariff  of 
costs,  is  not  necessaril;^  excluded  therefrom — ^it  is  in  fact  by 
the  practice  of  the  Courts  a  recognized  item  to  be  allowed  in  a 
proper  case  according  to  the  discretion  of  the  taxing  officer. 
Rule  1,178  makes  the  tariff  conclusive  in  respect  of  the  matters 
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thereby  provided  for,  but  it  does  not  mean  to  exclude  other 
charges  which  may  be  proper  though  omitted  therefrom. 

In  Bastard  v.  Smith,  10  A.  &  E.  213,  a  charge  of  £93 
paid  to  a  gentleman  in  ilie  Chapter  honae  ior  maldiigaearch^s^ 
4c,  was  allowed,  though  it  was  objected  to  on  the  ground 
tiiat  it  was  not  properly  an  item  between  party  and  party,  to 
charge  for  such  precautionary  measures  as  searching  for  evi- 
dence. 

The  distinction  is  well  marked  between  such  instances 
of  successful  search  for  existing  evidence  in  the  shape  of 
lost  or  mislaid  documents,  and  preparation  being  made  for 
giving  evidence  by  preliminary  experiment  or  investigation, 
buch  was  the  case  of  McGannon  v.  Clarke,  9  P.  R.  533,  where 
the  charges  claimed  arose  to  order  to  qualify  one  to  become 
a  witness.  These,  unless  special  provision  is  made  for  them 
by  Bule  or  tariff,  are  not  proper  items  to  be  paid  by  the  oppo- 
site party.  Item  142  of  the  tariff  is  perhaps  wide  enough 
to  cover  the  case  of  searches  out  of  Court  in  different  places 
by  competent  persons  in  the  case  of  material  documents, 
which  have  got  astray  from  the  proper  custody.  But,  without 
explicit  directions,  it  was  the  practice  to  allow  these  searches 
for  existing  documents  according  to  the  course  of  the  Court 
in  dealing  with  costs ;  see  this  elucidated  in  Archbold^s  Prac- 
tice, 14th  ed.,  vol,  1,  p.  703,  note  (u).  See  Cherton  v. 
Freeman  19  W.  R.  559. 

The  documents  searched  for  and  found  in  this  case  were, 
it  is  not  disputed,  of  vital  importance,  and  the  efforts  made 
and  expenses  incurred  were  reasonable  in  themselves. 

I  think  that  the  ruling  and  allowance  of  the  taxing  officer 
should  be  upheld,  but  it  is  not  a  case  to  give  costs  against  the 
appellants. 


September  20th,  1906. 
divisional  court. 

GILLARD  v.  McKINNON. 

Promissory  Note — Fraud  in  Procurwf  SigncUures  of  Makers 
—Holder  for  Value — Suspicious  Circumstances — Failure 
to  Make  Inquiry — Findings  of  Jury — Judge's  Charge, 

Motion  by  defendants  to  set  aside  verdict  and  judgment 
fcr  plaintiff  for  $11,000,  and  interest,  in  an  action  by  the 
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holder  to  recover  the  amount  of  a  promissory  note  from  the 
makers  and  indorser.  Defences  of  fraud  in  the  procuring  of 
the  note,  and  of  knowledge  by  the  plaintiflE  of  circumstances 
connected  with  the  note,  which  either  did  in  fact  cause  him 
to  suspect  the  existence  of  something  that  would  affect  the 
validity  of  the  note,  or  which  were  such  sta  should  have  raised 
such  a  suspicion  in  his  mind,  and  failure  to  make  inquiry, 
were  set  up. 

The  jury  found  that  defendants  made  the  note;  that 
there  was  no  fraud  in  the  procuring  of  the  signatures  to  the 
note ;  that  the  plaintiff  was  a  bona  fide  holder  for  value,  and 
without  notice  of  the  circumstances  attending  the  making  of 
the  note;  and  that  the  plaintiff  did  not,  believing  there  was 
fraud  in  procuring  the  note,  deliberately  refrain  from  inquir- 
ing. 

G.  H.  Watson,  K.C.,  for  defendants. 

G.  T.  Blackstock,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (^Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 

Anglin,  J. : — The  defendants  object  to  the  charge  of  the 
trial  Judge  upon  several  points,  and  also  maintain  that  the 
finding  of  absence  of  fraud  is  against  the  weight  of  evidence. 
But  their  chief  objection  is  that  the  trial  Judge  refused  to 
put  questions  to  the  jury  to  elicit  their  opinion  whether  the 
plaintiff — though  he  did  not  believe  that  the  note  had  been 
fraudulently  procured — in  fact  suspected  that  there  were  some 
facts  affecting  its  validity,  or,  if  he  did  not  in  fact  so  suspect, 
whether  the  circumstances,  of  which  he  was  aware,  were  not 
such  as  would  raise  such  suspicion  in  the  mind  of  an  ordin- 
arily prudent  man ;  and  wheiier,  in  either  case,  he  refrained 
from  making  such  inquiries  as  he  should  have  made  to  re- 
move any  such  suspicion. 

Mr.  Blackstock's  position  is  that  nothing  short  of  proof 
of  suspicion  in  fact  raises  a  duty  of  inquiry.  Mr.  Watson 
maintains  that,  if  circumstances  calculated  to  arouse  sus- 
picion in  the  mind  of  an  ordinarily  prudent  man  be  shewn, 
though  they  did  not  in  fact  create  such  suspicion,  the  duty  to 
inquire  arises,  and  in  default  of  inquiry  plaintiff  cannot  re- 
cover. 
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It  deems  unnecessary  to  determine  this  question,  because, 
i>pon  a  careful  consideration  of  all  the  portions  of  the  evi- 
dence relied  upon  by  'Mr.  Watson,  we  find  no  circumstances 
shewn  to  have  come  to  the  knowledge  of  plaintiff,  which 
should,  in  our  opinion,  have  aroused  in  the  mind  of  an 
ordinarily  prudent  man  any  suspicion  of  a  want  of  bona  fides 
in  the  procuring  of  the  note  in  suit,  and  certainly  nothing 
Upon  which  a  jury  could  reasonably  find  that  there  was  in 
fact  such  suspicion  in  plaintiff's  mind. 

When  plaintiff  acquired  title  to  the  note — as  he  did  on  the 
24th  December — the  only  circumstances  known  to  him  were 
that  a  notq  for  $11,000,  drawn  at  one  year  at  6  per  cent., 
bearing  signatures  of  7  makers  and  an  indorser,  in  form  per- 
fectly regular,  was  presented  to  him  for  discoimt  with  the 
recommendation  of  his  most  intimate  friend,  Mr.  Ballantyne. 
Mir.  Ballantyne  gave  him  a  plausible  explanation  of  the  fact 
that  the  note  was  to  be  n^otiated  so  far  from  the  homes  of 
the  parties  to  it.  The  plaintiff,  it  is  true,  hesitated  to  make 
the  advance — says  he  decided  that  he  would  not  do  so  without 
knowing  more  of  it.  His  only  doubt,  apparent  from  the 
evidence,  was  as  to  the  financial  sufficiency  of  the  parties  to 
the  note.  To  ascribe  to  him  doubt  upon  any  other  point 
would  be  sheer  conjecture.  It  is  impossible  to  say  that  in- 
quiry to  remove  the  doubt  shewn  by  the  evidence  would  have 
led  to  knowledge  of  any  of  the  circumstances  attendant  upon 
the  making  of  the  note.  To  impute  to  the  plaintiff  know- 
ledge of  these  circumstances  would  be  to  charge  him  with 
knowledge  which  he  would  not,  unless  accidentally,  have  ac- 
quired, had  he  made  the  inquiry  appropriate  to  remove  the 
doubt  in  his  mind.  But  plaintiff  saw  Ballantyne  (who  had 
come  from  Montreal  to  Stratford),  and,  upon  his  assurance 
merely  that  the  parties  to  the  note  were  financially  sufficient 
to  insure  payment,  his  hesitation  disappeared,  and  he  gave 
his  cheque  for  the  face  amount  of  the  note.  He  also  admits 
that  he  thought  Ballantyne,  though  not  a  party  to  it,  had 
some  personal  interest  in  the  discounting  of  the  note. 

We  cannot  find  in  these  circumstances  anything  which 
should  have  aroused  in  the  mind  of  an  ordinarily  prudent 
man  a  suspicion  that  the  note  was  fraudulently  or  irregularly 
procured,  or  that  its  validity  was  in  any  respect  open  to 
question,  certainly  not  anything  from  which  a  jury  could 
reasonably  infer  that  there  was  actually  such  a  suspicion  in 
plamtiff's  mind. 
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There  was,  therefore,  we  think,  nothing  upon  which  a 
finding  could  be  based  of  conditions  raising  a  duiy  on  the 
part  of  plaintiff  to  make  inquiries.  There  was,  in  our 
opinion,  no  evidence  proper  to  submit  to  the  jury  upon  the 
questions  which  counsel  for  the  defendants  urges  should  have 
been  put  to  them. 

It  is  unnecessary,  therefore,  to  consider  the  other  points 
raised  at  bax,  though  we  should,  perhaps,  state  that^  after 
considering  the  evidence,  we  remain  unconvinced  that  any  of 
the  findings  of  the  jury  should  be  disturbed  because  against 
the  evidence. 

The  defendants*  motion  fails  and  will  be  dismissed  with 
costs. 


Boyd,  C.  September  21st,  1906. 

CHAMBERS. 

WOODRUFF  CO.  v.  COLWELL. 

Company — Parties  to  Action — Authority  to  rise  Name — SoKd- 
tor — Meeting  of  Shareholders. 

Appeal  by  defendant  from  order  of  Master  in  Chambers 
(ante  302)  dismissing  motion  to  strike  out  the  name  of  the 
company  as  plaintiffs,  and  for  security  for  costs. 

C.  A.  Moss,  for  defendant. 

W.  E.  Middleton,  for  plaintifiFs. 

Boyd,  C,  dismissed  the  appeal;  costs  in  the  cause.  If 
defendant  gives  security,  plaintiffs  to  give  security  in  like 
amount. 


Boyd,  C.  September  21st,  1906. 

chambers. 

McRAE  v.  BALLANTYNE. 

Writ  of  Summons — Service  out  of  Jurisdiction — Motion  to  set 
aside — Grounds — Res  Judicata^ — One  Defendant  in  Juris^ 
diction — Conditional  Appearance. 

An  iEtppeal  by  defendants  Ballantyne  and  Lowell  &  Christ- 
mass  from  order  of  Master  in  Chambers  (ante  ^89)  dismissing 
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motioa  to  set  aside  service  of  writ  of  summons  out  of  the 
jarisdiction,  and  order  permitting  such  service. 

G.  T.  Blackstock,  K.C.,  for  appellants. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

Boyd,  C.  : — Upon  the  aflWavits  and  material  before  me  it 
does  not  appear  expedient  to  deal  with  all  the  large  questions 
raised  by  the  appellants.  The  consideration  of  them  will  more 
fitiy  come  up  at  a  later  stage.  It  should  be  open  for  the  appel- 
lants to  raise  the  question  when  the  pleadings  are  complete  as 
to  the  cause  of  action  alleged  being  res  judicata  as  to  the  co- 
defendant  McKinnon,  and  if  this  is  made  to  appear  it  should 
be  also  open  to  the  appellants  to  raise  the  question  as  to  the 
competency  of  the  Court  to  deal  with  the  cause  of  action  as 
it  is  to  be  made  out  against  the  other  defendants.  At  present 
it  seems  to  me  that  the  order  to  serve  out  of  the  jurisdiction 
is  maintainable  because  one  of  the  defendants,  McKinnon,  is 
within  the  jurisdiction — but  if  the  action  is  vexatious  as  to 
him,  this  reason  for  upholding  jurisdiction  as  to  the  others 
disappears.  I  would  also  allow  the  appellants  to  enter  a  con- 
ditional appearance.  It  is  no  doubt  premature  to  discuss 
the  method  of  trial,  but  it  may  be  found  not  to  be  a  fit  case  for 
a  jury. 

Order  accordingly  and  costs  in  cause. 


September  24th,  1906. 

divisional  court. 

LUCAS  V.  PETTIT. 

Anirml»-^E scape  of  Bees  from  Defendant's  Land — Injury 
io  Property  of  Plaintiff — Negligence — Scienter — Liability 
—Findings  of  Jury. 

Motion  by  defendant  to  set  aside  the  findings  of  the  jury 
at  tiie  trial  of  this  action  before  Magee,  J.,  and  the  judg- 
ment entered  for  plaintiff  thereon,  and  to  enter  judgment  for 
defendant 

The  action  was  brought  for  injuries  caused  by  bees  of 
defendaot.  "         .  ^:* 

6.  Lynch-Staunton,  K.C.,  for  defendant.  -^ 

W.  S.  McBra}Tie,  Hamilton,  for  plaintiff. 
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The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 

Mulock,  C.J. : — The  defendant  was  the  owner  of  160 
or  170  hives  of  bees,  which  he  placed  in  a  small  yard  situate 
within  about  20  feet  of  the  highway,  running  east  and  west 
At  the  southerly  end  of  this  yard  was  a  small  building  with  a 
frontage  of  about  24  feet  on  the  highway,  about  18  feet  in 
depth  and  17  feet  in  height.  From  north  to  south  the  yard 
occupied  by  the  hives  was  about  124  feet  in  length.  Immedi- 
ately opposite  this  yard  on  the  south  side  of  the  road  was 
plain tiflf's  property  consisting  of  a  field  of  about  8  acres,  which 
was  in  oats,  and  beyond  it  another  field  in  buckwheat  The 
highway  is  about  56  feet  in  width.  On  10th  August,  1905, 
plaintiff  proceeded  to  the  oat  field  wath  a  pair  of  horses  and  a 
binder  for  the  purpose  of  cutting  the  oats,  when  the  horses 
were  attacked  by  a  large  number  of  bees.  The  horses  ran 
away  from  plaintiff,  dragging  the  binder  with  them  to  the 
south  end  of  the  field,  and  there  stopped  at  the  fence. 

Plaintiff  followed  them  and  endeavoured  to  unhitch  and 
take  them  away,  but  was  unable  to  make  them  move.  He 
himself  was  being  similarly  attacked  and  made  his  escape  by 
immersing  himself  in  a  neighbouring  pool  of  water,  and 
covering  the  exposed  portions  of  his  body  with  mud.  One 
of  the  horses  died  almost  at  once  in  the  field  from  the  effect 
of  the  stings,  and  the  other  succumbed  within  2  or  3  days. 
Plaintiff  himself  suffered  severely,  and  was  under  medical 
treatment. 

The  questions  put  to  the  jury  and  their  answers  are  as 
follows : — 

1.  Were  the  plaintiff  Lucas  and  his  horses  injured  by  bees 
engaged  in  ordinary  flight  or  work,  or  by  the  swarming  of  a 
colony  of  bees?     Ordinary  flight. 

2.  If  they  were  injured  by  bees  engaged  in  ordinary  work 
and  flight  were  those  the  defendant's  bees?     A.  Yes. 

3.  If  the  plaintiff  and  his  horses  were  injured  by  the 
swarming  of  a  colony  of  bees  had  the  bees  swarmed  from  the 
defendant's  colony?     A.  No  answer. 

4.  Had  the  defendant  reasonable  grounds  for  believing 
that  his  bees  were  more  dangerous  than  ordinary  bees? 
A.  Yes. 
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5.  Had  the  defendant  reasonable  grounds  for  believing 
that  his  bees  were,  by  reason  of  the  situation  of  his  hives,  or 
their  numbers,  dangerous  to  persons  or  horses  upon  the  high- 
way or  elsewhere  than  on  the  defendant's  premises  ?    A.  Yes. 

6.  At  what  sum  do  you  assess  the  damages  of  the  plain- 
tiff if  the  defendant  be  liable  for  damages?    A.  $400. 

On  these  findings  the  trial  Judge  entered  a  judgment  for 
plaintiff  for  $400. 

There  is  abundance  of  evidence,  I  think,  for  the  find- 
ings of  the  jury,  and  the  question  is  whether  they  warrant  the 
judgment  in  question. 

It  was  estimated  that  the  strength  of  a  hive  was  between 
15,000  and  50,000  bees,  and  the  plaintiff  speaks  of  them  as 
attacking  the  horses  and  himself  in  clouds.  He  estimated 
that  there  were  more  than  4  bushels  of  bees  on  the  horses  and 
in  the  air.  This,  of  course,  is  a  mere  estimate,  but  it  is  clear 
that  the  number  of  defendant's  bees  was  very  great. 

For  the  defence  it  was  contended  that  defendant  was 
guilty  of  no  negligence,  and  that  there  was  no  evidence  that 
the  bees  were  of  a  vicious  nature,  and  that  defendant  was 
not  aware  of  any  viciousness  or  propensity  on  the  part  of  the 
bees  to  attack  mankind  or  animals. 

The  doctrine  of  scienter  or  "notice  of  mischievous  pro- 
pensities'' of  the  bees  has,  I  think,  no  application  to  this 
case,  nor  could  the  absence  of  negligence,  in  the  sense  pressed 
upon  us,  relieve  defendant  of  liability.  The  facts  shew  that 
defendant  placed  a  very  large  number  of  hives  of  bees  within 
100  feet  of  plaintiff's  land,  and  that  in  the  course  of  their 
ordinary  flight  between  the  hives  and  plaintiff's  field  of  buck- 
wheat they  would  pass  directly  over  plaintiff's  intervening 
field  of  oats,  where  it  was  necessary  for  plaintiff  to  be  for 
the  purpose  of  harvesting  the  same. 

The  right  of  a  person  to  enjoy  and  deal  with  his  own 
property  as  he  chooses  is  controlled  by  his  duty  to  so  use  it 
as  not  to  affect  injuriously  the  rights  of  others,  and  in  this 
case  it  is  a  pure  question  of  fact  whether  defendant  collected 
on  his  land  such  an  unreasonably  large  number  of  bees,  or 
placed  them  in  such  position  thereon  as  to  interfere  with  the 
reasonable  enjoyment  of  plaintiff's  land.  I  think  the  reason- 
able deduction  from  the  answer  of  the  jury  to  question  5  is 
that  the  bees,  because  of  their  numbers  and  position  on  de- 
fendant's land,  were  dangerous  to  plaintiff,  and  also  that  de- 
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fendant  had  reason  so  to  believe.     In  my  view,  it  is  imma- ' 
terial  whether  or  not  defendant,  in  these  circumstances,  re- 
garded the  bees  as  dangerous.     If  he  was  making  an  unreas- 
onable use  of  his  premises,  and  injury  resulted  therefrom  to 
plaintiff,  he  is  liable. 

It  was  defendant's  right  to  have  on  his  premises  a  reas- 
onable number  of  bees,  or  bees  so  placed  as  not  to  unfairly 
interfere  with  the  rights  of  his  neighbour,  but,  if  the  number 
was  unreasonable,  or  if  they  were  so  placed  as  to  interfere 
with  his  neighbour  in  the  fair  enjoyment  of  his  rights,  then 
what  would  otherwise  have  been  lawful,  becomes  an  unlawful 
act.  In  this  case  the  jury  found  as  a  matter  of  fact  that 
the  bees,  because  of  their  number  and  situation,  were  dan- 
gerous to  plaintiff.  Defendant  was  acting  unlawfully,  and 
he  is  liable  for  injury  flowing  directly  from  such  xmlawful 
act:  O'Gorman  v.  O'Gorman,  [1903]  2  I.  R.  573;  Fairer  v. 
Nelson,  15  Q.  B.  D.  260. 

Appeal  dismissed  with  costs. 
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September  21st,  1906. 

divisional  court. 

O'SULLIVAN  Y.  DONOVAN. 

Company — Shares — Issue  of  Certificate — Payment  by  Promie- 
sarg  Note — Estoppel — Action  to  Cancel  Shares — Stains  of 
Shareholder  as  Plaintiff — Right  of  Action — Payment  of 
Promissory  Note  Pendente  Lite — End  of  Cause  of  Action 
—^osts — Summary  Application. 

Appeal  by  plaintiflp  from  judgment  of  Britton,  J.  (7  0. 
W.  R.  78),  dismissing  action  by  a  shareholder  in  the  Pure 
Colout  Company  Limited  (one  of  the  defendants),  brought  to 
have  it  declared  that  30  shares  of  the  stock  of  the  company 
for  which  a  certificate  (as  fully  paid  up  shares)  was  issued 
to  defendant  Donovan,  were  not  in  fact  fully  paid  up,  and 
for  the  delivery  up  and  cancellation  of  the  shares  and  certifi- 
cate, and  for  indemnity  by  defendant  Donovan  to  defendants 
the  Pure  Colour  Co.  against  liability  as  the  indorser  of  a 
promissory  note  given  by  Donovan  for  the  price  of  the  shares, 
which  note  had  been  discounted  and  was  held  by  a  bank  at  the 
time  of  the  commencement  of  the  action. 

Britton,  J.,  held  that  plaintiff  had  no  status  to  maintain 
the  action. 

A.  O'Heir,  Hamilton,  for  plaintiff,  contended  that  the 
transaction  was  illegal  and  ultra  vires,  as  it  amounted  to  a 
purdiase  of  the  stock  by  the  company. 

H.  H.  Bicknell,  Hamilton,  for  defendants,  contra. 

fOL.  VIII.  O.W.B.   NO.  10—24  + 
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The  Court  (Mulock,  C.J.,  Anglin,  J.,  Cujte,  J.), 
lield  that  plaintiff  had  a  cause  of  action  at  the  time  the  action 
was  begun,  and  reversed  the  judgment  of  the  trial  Judge;  but 
they  were  of  opinion  that  the  cause  of  action  was  at  an  ead 
when  defendant  paid  the  promissory  note  given  for  part  of 
the  price  of  his  shares,  and  that  either  party  might  then  have 
applied  summarily  for  an  order  disposing  of  the  costs :  East- 
wood V.  Henderson,  17  P.  R.  578. 

Appeal  allowed.  Plaintiff  to  have  costs  up  to  time  of 
payment,  fixed  at  $300.  No  further  or  other  costs  to  either 
party. 

Teetzel,  J.  September  24th,  190G. 

^  weekly  court. 

Re  cement  stone  AND  BUILDING  CO. 
EGAN'S  CASE. 

Company— Winding-up— Contributory  —  Director  —  Eniries 

in-  Register— Resolution  of  .Directors— Attempt  to  Get  R^d 

of  Liability. 

Appeal  by  Samuel  Egan  from  decision  of  Master  in 
Ordinary  in  a  winding-up  matter,  ante  260. 

W.  E.  Middleton,  for  appellant. 

W.  J.  McWhinney,  for  the  liquidator. 

Teetzel,  J.,  reversed  the  decision  of  the  Master  and  al- 
lowed the  appeal,  but  without  costs. 


Cartwright,  Master.  September  25th,  1906. 

chambers. 

^YMON  v.  GUELPH  AND  GODERICH  R.  W.  CO. 

Parties— Joinder  of  Defendants  —  Pleading  —  Statemnt  of 
Claim— Joint  or  Several  Cause  of  Action  —  Master  and 
Servant— Injury  to  Servant— Joint  Employment —  Par- 
iiculars — Rule  192. 

Action  against  the  Guelph  and  Goderich  Railway  Com- 
pany, the  Canadian  Pacific  Railway  Company,  and  the  Can- 
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^(la  Foundry  Company  jointly.  The  statement  of  claim  stated 
that  plaintiff  was  employed  by  the  Canadian  Pacific  Railway 
Company  to  work  upon  the  construction  of  a  line  of  railway 
which  was  being  constructed  by  the  Canadian  Pacific  Eailway 
Company  under  the  name  of  the  Guleph  and  Goderich  Rail- 
way, but  which  was  leased  and  operated  by  the  Canadian 
Pacific  Railway  Gampany;  that  during  the  progress  of  the 
work  it  became  necessary  to  erect  a  steel  bridge  across  the 
Grand  river,  and  the  Canada  Foundry  Company  agreed  with 
the  other  defendant  companies  to  construct  the  bridge ;  that 
plaintiff  was  ordered  by  his  employers  to  assist  in  this  work, 
and  did  so;  that  defendants  undertook  the  placing  of  tlie 
necessary  girder,  and  plaintiff  assisted  in  this  on  his  employ- 
ers' orders;  that  the  work  of  laying  the  girder  was  so  negli- 
gently done  that  plaintiff  was  seriously  injured ;  that  all  the 
apparatus  used  in  placing  the  girder,  including  the  roadbed 
upon  which  the  cars  rested,  were  under  the  control  of  "  the 
defendants;''  and  that  they  were  negligent  in  not  providing 
a  suitable  and  safe  roadbed,  as  well  as  other  proper  and  effi- 
cient apparatus.  Certain  specific  defects  were  pointed  out 
in  the  derrick  used  in  laying  the  girder,  and  in  the  place 
adopted  for  that  purpose.  In  the  last  paragraph  it  was  said 
that  "  the  said  accident  happened  by  reason  of  the  said  negli- 
gence of  the  said  defendants,  and  by  reason  thereof  the  plain- 
tiff suffered  the  injuries  herein  complained  of." 

On  this  defendants  the  Guelph  and  Goderich  Railway 
Company  moved  for  an  order  requiring  plaintiff  to  elect 
against  which  defendant  he  would  proceed,  or  else  to  amend 
his  statement  of  claim,  or  furnish  particulars. 

Plaintiff,  without  waiting  for  the  motion  to  be  heard,  fur- 
nished full  particulars. 

Defendants  the  Canadian  Pacific  Railway  Company 
moved  for  a  similar  order. 

Shirley  Denison,  for  both  defendant  railway  companies. 

R.  H.  Greer,  for  the  Canada  Foundry  Company. 

Hugh  Guthrie,  K.C.,  for  plaintiff. 

The  Master  : — The  only  question  at  present  is,  whetlier 
the  statement  of  claim  sufficiently  alleges  a  joint  cause  of 
action  against  all  three  defendants. 
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The  defendants  relied  on  Hinds  v.  Town  of  Barrie,  6  0.' 
L.  E.  6o6,  2  0.  W.  R.  995,  and  Grandin  v.  New  Ontario  S.  S. 
Co.,  G  0.  W.  R.  553- 

The  plaintiff  cited  Rule  192.  But  if  he  was  obliged  to 
rely  on  this  he  must  fail,  as  is  shewn  in  Quigley  v.  Waterloo 
Manufacturing  Co.,  1  0.  L.  R.  606.     .     .^   . 

Here  in  the  last  paragraph,  as  confirmed  by  the  par- 
ticulars, there  is  prima  facie  a  joint  cause  of  action 
alleged.  Whether  or  not  this  can  be  proved  at  tlic 
trial  fco  as  to  maintain  this  assertion  is  not  now 
to  be  determined.  In  disposing  of  the  motion,  however, 
the  particulars  given  by  plaintiff  cannot  be  overlooked, 
as  they  must  be  considered  as  amendments  of  the  statement 
of  claim  when  furnished  at  this  stage  of  the  action:  see 
Smith  V.  Boyd,  17  P.  R.  at  p.  467;  Milbank  v.  MUbank, 
[1900]  1  Ch.  384;  Temperton  v.  Russell,  9  Times  L.  R.  319 
(per  Bowen,  L.J.) 

Here,  if  looked  at  in  the  most  unfavourable  light,  the 
particulars  .  .  .  might  seem  to  set  up  a  joint  cause  of 
action  in  respect  of  the  roadbed  against  all  the  defendants, 
and  a  separate  cause  of  action  against  the  foundr}'  company 
in  respect  of  the  derrick.  From  the  view  of  Rule  192  taken 
by  plaintiff's  counsel,  he,  no  doubt,  thought  that  these,  even 
if  different  causes  of  action,  could  be  joined. 

It  might  have  been  better  to  have  waited  before  giving 
particulars.  The  motive  of  the  haste  was,  no  doubt,  the  de- 
sire to  get  to  trial  at  Guelph  assizes  next  week,  if  possible. 
As  the  statement  of  claim  itself  stands,  "the  defendants'' 
spoken  of  throughout  must  be  all  the  defendants.  This, 
so  far  as  the  roadbed  is  concerned,  is  not  qualified  by  the 
particulars,  and  in  the  following  paragraphs  there  is  a  suffi- 
cient allegation  of  joint  liability  for  plaintiff's  injury. 

There  might  have  been  less  difficulty  in  disposing  of  the 
motion  if  these  particulars  had  not  been  furnished. 

Even  as  the  matter  stands,  it  does  not  seem  necessary' 
to  road  the  statement  of  claim  in  the  light  of  the  particulars 
so  as  to  require  plaintiff  to  elect.  In  paragraph  D.  of  the 
particulars  plaintiff  charges  that  all  the  defendants  were 
engaged  and  concerned  in  placing  the  girder;  and  in  para- 
graph F.  that  all  the  defendants  are  responsible  for  the  con- 
dition of  the  roadbed,  and  that  in  other  respects    (i.e.,  I 
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suppose  the  derrick  and  its  management)  the  foundry  com- 
PMiy  are  referred  to. 

This  latter  part  is  ambiguous.  It  may,  however,  be  taken 
to  mean  only  that  the  foundry  company  were  in  charge  of 
^  part  of  the  joint  operations,  in  view  of  the  statement  of 
^^fiiin  and.  the  particulars,  as  a  whole. 

In  any  case  the  present  motion  will  not  have  been  useless. 

TMie  plaintiff  will  perhaps  find  that  if  he  succeeds  in  the 

acjtion  he  will  do  so  as  being  the  servant  of  all  the  three  de- 

{^ndantB  and  can  only  recover  damages  accordingly.     If  it 

was  a  joint  work  it  must  have  been  a  joint  employment. 

It  was  said  in  one  case  by  Bowen,  L.J.,  that  one  party 
could  not  dictate  to  the  other  how  he  was  to  plead.  And  in 
Hinds  V.  Town  of  Barrie,  6  0.  L.  B.  at  p.  660,  Osier,  J.A., 
expressed  his  regret  that  the  authorities  required  plaintiff 
to  elect,  and  gave  "  liberty  to  amend  by  setting  up,  if  she  can, 
a  joint  cause  of  action.^' 

It  therefore  seems  right  to  dismiss  the  motions  with  costs 
in  the  cause.  Defendants  should  plead  within  a  week  after 
the  issue  of  this  order.  Plaintiff,  if  he  desires  to  do  so,  can 
amend  his  particulars  and  statement  of  claim.  This  should 
be  done  before  the  order  is  issued,  so  that  defendants  may 
know  what  case  they  have  to  meet. 

If  plaintiff  is  not  making  any  separate  claim  against  tlie 
foundry  company,  this  might  be  recited  in  the  order,  and 
so  any  amendment  by  plaintiff  may  be  unnecessary  if  he  is 
prepared  to  stand  by  his  pleadings  in  their  present  shape. 


Cartwright,  Master.  September  26th,  1906. 

chambers. 

Be  BAKK  of  TOBONTO  AND  DICKIXSON. 

Interpleader — Money  Deposited  in  Batik  to  Credit  of  Three 
Executors — Right  of  Two  to  Withdraw — Dispute — Right  of 
Bank  to  Interplead — Bank  Act, 

Motion  by  the  Bank  of  Toronto  for  an  interpleader  order. 

H.  E.  Eose,  for  the  bank. 

Job  Dickinson  was  not  represented. 

H.  J.  Scott,  K.C.,  for  the  other  two  executors. 

'OL.  viij.  o.w.R  Nc».  10 — '24a 
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The  Master  : — The  facts,  which  are  not  in  dispute,  are 
as  follows.  There  is  a  sum  of  $1,060.97  standing  to  "the 
credit  of  "  the  executors  of  the  estate  of  the  late  Job  Dickin- 
son." Of  the  will  dealing  with  this  estate  William,  Elias, 
and  Job  (the  younger)  are  the  three  executors,  and  the 
amount  in  question  was  deposited  to  the  credit  of  the  account 
by  cheques  signed  by  all  three  of  the  executors. 

On  2nd  June  last  Job  Dickinson  served  a  formal  written 
notice  on  the  bank  forbidding  them  to  pay  out  any  of  the 
moneys  except  on  a  cheque  signed  by  all  three  executors.  Sub- 
sequently two  cheques,  both  dated  27th  March,  for  $1,000 
and  $19.32  respectively,  w^ere  presented.  They  were  not 
signed  by  Job  Dickinson,  and  were  therefore  refused.  Elias 
Dickinson  has  instituted  a  Division  Court  action  against  the 
bank  for  non-payment  of  the  $19.32  cheque. 

Xo  authority  on  the  exact  point  was  cited  by  either  coun- 
sel, nor  have  I  been  able  to  find  any  in  our  owti  Courts.  Xo 
doubt,  on  the  one  hand,  it  is  competent  for  one  executor  to 
act  by  himself  so  long  as  he  is  acting  in  good  faith.  On  the 
other  hand,  it  would  seem  against  reason  that  a  bank,  being 
in  no  way  interested  in  tlie  matter,  should  be  put  in  peril 
because  executors  have  fallen  out. 

It  would  seem  that  tlie  provisions  of  the  Bank  Act  may 
properly  be  extended  to  the  present  case.  Section  65,  sub- 
see.  2,  allows  repayment  of  deposits  on  the  receipt  of  a  ma- 
jority if  standing  in  the  names  of  more  than  two  persons, 
"except  only  in  the  case  of  a  lawful  claim  by  some  other 
pt^rson  before  repayment."  The  present  case  seems  to  come 
w^ithin  this  reservation.  A  lawful  claim  must  be  taken  to 
mean  one  which  is  prima  facie  substantial. 

This  was  apparently  the  view  taken  by  my  predecessor  in 
a  case  of  Doller^'  v.  Dominion  Bank,  decided  by  him  in  June 
or  July,  1899  (see  Chambers  judgment  book,  vol.  37,  p.  144). 

In  the  present  case  the  bank  are  wholly  blameless.  And 
imless  it  can  be  succ(\^sfiilly  contended  that  a  dej)osit  receipt 
is  materially  different  from  a  current  account,  I  think  the 
bank  are  entitled  to  such  an  order  as  was  made  in  the  Dollery 

ca^o. 
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If  the  parties  are  willing,  the  money  can  be  retained  by 
the  bank  as  if  it  was  in  Court  Probably  the  three  executors 
will  be  able  to  adjust  their  difficulties  and  to  agree  in  the 
management  of  the  estate  without  any  further  litigation. 

I  have  also  been  referred  to  a  case  of  GoUis  v.  Dominion 
Bank,  decided  by  Meredith,  C.J.,  in  July,  1903.  .  .  . 
See,  too,  Morse  on  Banking,  4th  ed.,  vol.  2,  see.  438,  and  cases 
cited;  also  vol.  1  of  same  work,  sec.  342,  first  clause. 


Cartwright,  Master.  September   27th,  1906. 

CHAMBERS. 

CANAVAX  V.  HARRIS. 

Discovery — Examination  of  Defendant — Refusal  to   Answer 
Questions — Relevancy — Pleading — Statement  of  Claim, 

Action  by  the  widow  of  the  late  John  Canavan  to  recover 
damages  for  his  death.  It  was  alleged  that  the  deceased 
was  run  over  by  a  servant  of  the  defendants  who  was  acting 
within  the  sphere  of  his  ordinary  duties. 

In  the  5th  and  6th  paragraphs  of  the  statement  of  claim 
it  was  charged  that  defendants'  servant  was  intoxicated  at 
the  time  of  the  accident,  and  had  been  for  some  time  previous 
of  unsteady  habits  and  frequently  intoxicated,  and  was  not 
fit  to  be  intrusted  with  the  business  of  defendants,  as  they 
well  knew. 

The  statement  of  defence  denied  formally  all  the  material 
allegations  of  the  statement  of  claim.  It  then  alleged  that 
the  deceased  was  the  cause  of  his  own  death,  or  else  that  it 
was  inevitable  accident. 

This  statement  of  defence  was  delivered  on  4th  Septeml}er. 

The  defendant  John  B.  Harris  was  examined  for  discovery 
on  18th  September.  He  refused  to  answer  questions  direct^I 
to  sustain  the  allegations'  in  the  statement  of  claim  of  tho 
defendants'  servant  having  been  addicted  to  the  use  of  intoxi- 
cating liquor,  to  the  knowledge  of  defendants,  prior  to  the 
accident. 
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The  plaintiff  now  moved  for  sn  order  requiring  defendant 
John  B.  Harris  to  attend  again  and  answer  the  questions. 

W.   T.  J.   Lee,  for  plaintiff. 

W.  B.  Hidden,  K.C.,  for  defendants. 

The  Master: — I  think  the  motion  must  succeed,  and 
the  questions  should  be  answered.  As  long  as  paragraphs  5 
and  6  appear  in  the  statement  of  claim,  plaintiff  is  entitled 
to  have  full  discovery  in  regard  to  them. 

Every  fact  material  to  his  case  on  which  a  party  relies  is 
to  be  stated  in  his  pleading,  and  evidence  of  all  such  facts 
can  be  given  at  the  trial.  If  any  fact  is  stated  as  a  ground 
of  action  or  defence  which  the  other  side  considers  irrelevant, 
and  therefore  embarrassing,  he  should  move  to  strike  it  out 
This  was  done  in  such  cases  as  Flynn  v.  Toronto  Industrial 
Exhibition  Association,  2  0.  W.  E.  1047,  1075,  6  0.  L.  R 
635,  and  Gloster  v.  Toronto  Electric  Light  Co.,  4  0.  W.  B. 
532.  Whether  or  not  such  a  motion  would  succeed  in  the 
present  case  I  have  not  now  to  consider.     .     .     . 

If  alleged  facts  ire  material,  they  can  be  proved  at  the 
trial.  If  not  material,  they  should  be  struck  out  unless 
clearly  introductory  or  incapable  of  affecting  the  result 


September  27th,  1906. 

divisional  court. 

MILLER  V.  BEATTY. 

Wafer  and  Watercourses — Dam — Flooding  Lands  of  Riparian 
Owner — Cause  of  Injury — Dam<iges — Release — StaMory 
Powers, 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J.,  7  0. 
W.  R.  605,  dismissing  the  action  with  costs. 

R.  McKay,  for  plaintiff. 

E.  E.  A.  Du  Vernet,  for  defendants. 

The     Court     (Falcoxbridge,     C.J.,     Britton,    J- 
Clute,  J.),  dismissed  the  appeal  with  costs. 
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Cartwright,  Master.  September  28th,  1906. 

CHAMBERS. 

LONDON  AND  WESTEKN  TliUSTS  CO.  v.  LUSCOMBE. 

Third  Party  Procedure — Wmding-wp  of  Company — Action 
by  Liquidators  against  Directors  for  Paying  Dividends 
out  of  Capital — Briiujing  in  Shareholders  who  Received 
Dividends  as  Third  Parties. 

Motion  by  defendants  for  order  for  trial  of  third  party 
issue. 

W.  E.  Middleton,  for  defendants. 

Featherston  Aylesworth,  for  third  parties. 

G.  S.  Gibbons,  London,  for  plaintiffs. 

The  'Master: — The  action  is  brought  by  the  liquidators 
of  the  Birkbeek  Loan  Company,  alleging  that  the  defen- 
dants, who  were  directors  of  the  insolvent  company,  impro- 
perly paid  dividends  out  of  capital,  and  to  compel  them  to 
refund  such  amounts  go  improj^erly  paid. 

Two  of  the  defendants  obtained  the  usual  third  party 
order.  They  claim  to  be  indemnified  by  the  shareholders 
for  any  such  money  paid  to  shareholders,  and  two  of  the 
shareholders  have  been  made  third  parties,  as  test  cases. 

It  was  contended  by  the  third  parties  and  the  plaintiffs 
that  the  order  should  be  discharged.  It  was  not  denied  that 
there  were  126  shareholders  on  the  date  of  the  Winding-up 
order,  and  that  during  the  la.st  6  years  there  have  been  48 
transfers  of  shares. 

The  following  cases  were  cited:  Wye  Valley  R.  W.  Co. 
r.  Hawes,  16  Ch.  D.  489 ;  Flitchoff's  Case,  21  Ch.  D.  520 ; 
Moxham  v.  Grant,  [1900]  1  Q.  B.  88;  Davey  v.  Cory,  [1901] 
A.  C.  477. 

These  cases  seem  to  shew  that  there  is  authority  to  issue 
the  third  party  notice ;  that  such  an  order  should  not  be  made 
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as  "will  hinder  or  embarrass  the  plaintiff  in  the  prosecution 
of  the  action;*'  that  if  the  shareholders  or  any  of  them  had 
knowledge  of  the  facts  alleged  against  the  defendants  they 
would  be  liable  to  indemnify  the  directors. 

The  course  taken  by  the  defendants  here  seems  to  avoid 
the  ground  on  which  the  third  party  notice  was  refused  in 
the  Wye  Valley  Railway  case. 

If  it  is  the  fact  that  all  the  shareholders  are  in  the  same 
position  as  the  two  now  brought  in,  then  it  is  not  improbable 
that  so  many  of  the  others  as  are  solvent  will  abide  by  the 
result  of  the  present  procedure.  In  this  way  there  will 
perhaps  be  effected  a  consolidation  of  180  possible  actions 
before  tliey  have  begun  (if  such  an  expression  may  be  al- 
lowed). This  will  certainly  be  so  if  the  defendants  8uccee<l 
in  obtaining  an  order  for  representation  of  the  other  share- 
holders by  the  two  now  brought  in.  At  present  I  think  the 
usual  order  should  issue  for  the  trial  of  the  third  party  issues. 

I  do  not  see  that  the  third  parties  can  complain,  as  Moxhara 
V.  Grant,  supra,  shews  that  the  liquidators  might  have  sued 
every  one  who  had  received  part  of  these  dividends,  if  it  had 
been  thought  best  to  do  so,  instead  of  attacking  the  directors. 


Teetzel,  J.  September  29th,  1906. 

CHAMBERS. 

TITTERIXGTOX  v.  DISTRIBUTORS  CO. 

Company  —  Winding-up  —  Action  begun  before  Winding-up 
Order — Leave   to  Proceed — Special   Circumstances. 

jMotion  by  defendants  the  Bank  of  Hamilton  to  rescmd 
an  order  obtained  by  plaintiffs  allowing  this  action  to  proceed, 
notwithstanding  an  order  for  the  winding-up  of  the  defen- 
dant company. 

Britton  Osier,  for  defendants  the  Bank  of  Hamilton. 

Grayson  Smith,  for  plaintiffs. 

J.  A.  Macintosh,  for  the  liquidator  of  the  defendant 
company. 
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Teetzel,  J. : — A  winding-up  order  with  a  reference  to  the 
Master  in  Ordinary  was  made  after  the  announcement  of  the 
action.  On  18th  September  plaintiffs,  upon  notice  to  the 
liquidator  of  the  defendant'  company,  but  without  notice  to 
defendants  the  Bank  of  Hamilton,  obtained  an  order  from 
the  Chancellor,  sitting  in  Chambers,  giving  leave  to  the  plain- 
tiffs to  proceed  with  the  action  .  .  .  notwithstanding  the 
issue  of  the  order  to  wind  up  the  defendant  company. 

The  defendants  the  Bank  of  Hamilton  claim  to  be  as- 
signees of  unpaid  calls  on  the  stock  in  the  defendant  company 
subscribed  by  the  plaintiffs  and  others.  The  claim  indorsed 
on  the  writ  is  to  set  aside  plaintiffs'  subscription  for  stock  in 
the  company,  upon  the  grounds  of  misrepresentation  and 
failure  of  consideration,  and  because  conditions  precedent  to 
the  same  have  not  been  carried  out,  also  for  a  declaration 
that  the  assignment  to  the  bank  ...  is  invalid  and  in- 
operative as  against  plaintiffs. 

After  the  order  of  18th  September  was  settled,  but  before 
its  entry,  the  Chancellor,  on  application  of  the  Bank  of  Ham- 
ilton, granted  leave  for  a  motion  ...  to  set  aside  the 
order  made  by  him. 

The  bank,  as  the  principal  creditors  of  the  insolvent  com- 
pany, and  holding  assignments  of  unpaid  calls  as  security  for 
their  claim,  are  chiefly  interested  in  saving  time  and  expense 
in  ascertaining  the  validity  of  the  stock  subscriptions. 

The  Master  in  Ordinary  has  all  the  powers  of  a  High 
Court  Judge  in  the  winding-up  proceedings,  and  disputes 
between  stockholders  and  the  liquidator  can  be  much  more 
cheaply  and  expeditiously  disposed  of  before  him  than  in  an 
action. 

It  seems  to  me  that  to  entitle  a  plaintiff  to  an  order 
allowing  him  to  proceed  with  an  action,  he  should  shew  such 
special  or  unusual  circumstances  as  make  it  reasonably  clear 
that  the  matters  in  question  cannot  be  satisfactorily  dealt  with 
by  the  tribunal  specially  provided  in  the  winding-up  pro- 
ceedings. 

In  this  case  no  such  special  or  unusual  circumstances 
are  disclosed. 
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The  order  of  18th  September  will,  therefore,  be  rescinded, 
80  far  as  respects  the  claim  in  reference  to  plaintiffs*  stock 
subscription,  but,  if  so  advised,  plaintiffs  may  amend  and 
proceed  against  the  bank  alone  for  a  declaration  that  the 
assignment  to  the  bank  is  itself  illegal  and  void  as  against 
plaintiffs. 

Xo  order  as  to  costs. 
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Boyd,  C.  October  1st,  1906. 

TRIAL. 

WILLIS  V.  BELLE  EWART  ICE  CO. 

Master  and  Servant — Injury  to  Third  Person  by  Negligence 
of  Servant — Responsibility  of  Master — Servant  in  Charge 
of  Master^s  Vehicle,  but  Departing  from  Course  of  Employ- 
ment— Negligence. 

Action  for  damages  for  injuries  sustained  by  plaintiff, 
owing  to  the  alleged  n^ligenee  of  a  driver  of  an  ice  waggon 
in  the  employment  of  defendants,  resulting  in  a  collision  with 
a  motor-bicycle  upon  which  plaintiff  was  travelling  in  a  public 
street  in  the  city  of  Toronto. 

F.  Amoldi,  K.C.,  for  plaintiff. 

B.  H.  Ardagh,  for  defendants. 

Boyd,  C.  : —  ...  The  waggon  was  driven  by  a  man 
called  Leslie,  who  had  been  for  some  days  in  defendants* 
employment^  and  was  accounted  a  sober,  steady  man.  The 
accident  occurred  between  8  and  9  p.m.  on  10th  October, 
1905. 

The  main  business  was  to  take  a  load  of  ice  and  distribute 
it  to  customers  of  defendants,  who  lived  on  a  fixed  route  in 
the  western  part  of  the  city  south  of  Queen  street.  The 
driver's  duty  was  to  start  from  defendants'  barns  on  the  east 
side  of  Jarvis  street,  south  of  the  Esplanade,  about  8  in  the 
morning,  and  to  return  after  delivering  the  ice  along  his  beat, 
which  in  due  course  would  take  till  about  4  or  5  in  the  after- 
noon. 

▼OL.  vin.  o.w.R.  NO.  11—25 
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On  this  day  all  the  ice  had  been  delivered  apparently,  but 
no  trace  is  given  of  the  driver's  movements  from  the  com- 
pletion of  his  day's  trip  in  delivery  till  a  short  time  before 
the  accident.  But  shortly  before  the  collision,  about  8  p.m., 
he  was  seen  driving  his  waggon  (at  a  good  gait,  galloping) 
west  along  College  street  towards  the  Junction.  He  drove 
past  Clinton  street  and  past  Montrose  avenue,  and  then 
turned  round,  crossing  College  street,  and  made  a  sharp,  rapid 
cut  to  the  north  at  the  west  corner  of  Montrose  avenue, 
when  his  shaft  struck  plaintiff  and  his  motor,  as  he  was  going 
west  along  the  north  side  of  College  street.  The  driver  was 
on  the  wrong  side  of  the  road,  and  should  have  made  the 
crossing  by  a  wide  turn  to  the  south  of  College  street  so  as 
to  reach  the  east  side  of  Montrose  avenue.  He  was  far  gone 
in  liquor,  cantankerous  and  full  of  fight.  Next  morning  he 
could  give  the  defendants  no  account  of  what  had  happened, 
and  was  discharged. 

The  defence  relied  on  is,  that  defendants  are  not  respon- 
sible for  the  act  of  the  servant,  as  he  had  ceased  to  be  acting 
in  the  course  of  his  employment  at  the  time  of  tlie  disaster. 
In  my  opinion,  all  the  circumstances  point  in  this  direction. 
The  driver  had  forgotten  the  call  of  duly,  failed  to  go  back 
to  the  bams  with  his  team  after  the  day's  work,  drove  else- 
where in  search  of  liquor,  and  was  seen  befuddled  and  belli- 
cose on  a  street  entirely  out  of  the  homeward  course,  and 
hurrying  away  from  his  proper  destination  just  upon  the 
happening  of  the  accident.  The  terse  language  of  Parke,  B., 
in  Joel  V.  Morrison,  6  C.  &  P.  501,  fits  the  situation:  "He 
was  going  on  a  frolic  of  his  own  without  being  at  all  on  his 
master's  business."  The  governing  law  is  given  in  the  modem 
leading  case  of  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476,  which 
has  been  followed  and  applied  in  Sanderson  v.  Collins,  [1904] 
1  K.  B.  628,  and  Cheshire  v.  Bailey,  [1905]  1  K.  B.  237, 245. 

Any  departure  of  the  servant  for  his  own  purposes  from 
the  discharge  of  his  ordinary  duties  would  relieve  the  master 
from  responsibility.  From  the  time  that  the  driver  (having 
disposed  of  the  load  of  ice)  delayed  returning  to  defendants' 
stables,  and  drove  about  to  enjoy  himself,  he  had  in  effect 
discharged  himself.  He  was  then  at  large  on  a  dninken  bout, 
and  himself  alone  liable  for  his  tortious  acts. 

Merritt  v.  Hepenstal,  25  S.  C.  R.  150,  cited  for  plaintiff, 
is  broadly  distinguishable.     There  the  driver,  though  he  had 
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for  a  time  abandoned  the  master's  business,  had  returned  to 
it  before  and  at  the  time  of  the  accident. 

The  action  must  be  dismissed,  and  the  $30  in  Court  re- 
turned to  defendants,  but  I  hope  they  will  be  soulful  enough 
not  to  ask  for  costs. 


October  1st,  1906. 

divisional  court. 

CITY  OF  TORONTO  v.  GRAND  TRUNK  R.  W.  CO. 

CosU — Taxation    between    Party    and    Party — Charges    for 
Searches  for  Documents — Allowances  for. 

Appeal  by  defendants  the  Grand  Trunk  R.  W.  Co.  from 
order  of  Boyd,  C,  ante  310. 

R.  C.  H.  Cassels,  for  appellants. 

W.  Johnston,  for  plaintiffs. 

Shirley  Denison,  for  defendants  the  Canadian  Pacific  R. 
W.  Co. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel, 
J.),  dismissed  the  appeal  with  costa. 


October  1st,  1906. 

C.A. 

McBAIN  V.  WATERLOO  MANUFACTURING  CO. 

Master  and  Servant — Injury  to  Servant — Dangerous  Machine 
—Absence  of  Guard — Factories  Act — Proximate  Cause  of 
Injury — Negligence — Damages. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
affirming  judgment  of  MacMahon,  J.,  after  a  trial  without 
^  jury,  awarding  plaintiff  $1,200  damages  for  injuries  re- 
<^ived  while  working  in  defendants'  employment. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

E.  E.  A.  DuVernet  and  J.  C.  Haight,  Waterloo,  for  de- 
fendants. 

W.  M.  Beade,  Waterloo,  for  plaintiflf. 

Moss,  C.J.O.: — On  the  argument  of  the  appeal  defen- 
dants alleged  that,  acting  on  the  intimation  of  the  trial  Judge 
given  at  the  trial,  that,  if  possible,  he  would,  before  disposing 
of  the  case,  make  a  personal  examination  of  the  machinery 
which  caused  the  injury,  they  abstained  from  giving  evidence 
aa  to  the  condition  of  the  machiner}'  before  and  at  the  time 
of  the  accident.  We  thought  it  proper  to  afford  them  an 
opportunity  of  producing  such  evidence,  and  we  directed  that 
defendants  be  at  liberty  to  adduce  it  before  the  Judge  of 
the  County  Court  of  Waterloo.  The  evidence  was  not  taken, 
and  defendants  now  intimate  that,  owing  to  changes  in  the 
buildings  and  machinery  which  they  have  made  since  tEe 
trial,  they  are  unable  to  produce  any  useful  evidence,  and 
that  the  case  will  have  to  stand  for  decision  as  it  was  when 
argued. 

It  remains,  therefore,  to  dispose  of  the  case  upon  the 
present  record. 

By  a  somewhat  singular  combination  of  circumstances, 
plaintiff  was  thrown  backwards  into  the  gearing  of  a  machine 
and  roller  for  the  bending  of  boiler  plates.  There  is  no 
doubt  that  he  was  lawfully  working  in  the  place  where  he 
was,  near  by  the  unprotected  side  of  the  machine  into  which 
he  fell.  At  the  moment  of  his  fall  the  gearing  was  not  in 
motion,  but  in  his  efforts  to  extricate  himself  he  set  the  gear- 
ing in  motion  to  an  extent  sufficient  to  inflict  the  injury  of 
which  he  complains. 

The  trial  Judge  came  to  the  conclusion  that  the  machine 
was  a  dangerous  one,  and  should  have  been  guarded  on  the 
side  where  the  accident  happened,  as  in  fact  it  was  guarded 
on  the  other  side,  and  that  it  could  easily  have  been  guarded  at 
a  small  cost. 

Upon  the  evidence  as  it  stands  there  is  no  good  ground 
for  interfering  with  the  findings  of  the  trial  Judge,  affirmed 
as  they  have  been  by  the  Divisional  Court. 

Nor  is  there  any  sufficient  reason  for  thinking  that  the 
absence  of  the  guard  was  not  the  proximate  cause  of  the 
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aocident.  The  guard  might  not  have  prevented  plaintiff 
from  being  taken  off  his  feet  as  he  was^  but  with  a  guard  he 
could  not  have  fallen  into  the  gearing  or  got  his  arm  entangled 
in  and  squeezed  by  it  in  the  way  shewn. 

There  appears  no  fair  escape  from  the  .  .  .  conclusion 
that  the  blame  for  the  accident  rests  upon  the  defendants^ 
neglect  to  comply  with  the  provisions  of  the  Factories  Act 
And  upon  the  authorities  it  follows  that  plaintiff  is  entitied 
to  daim  compensation  from  defendants  for  the  injury  which 
he  sustained  by  reason  of  such  negligence  on  their  part: 
Sault  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers,  33  S.  C.  R 
23;  Moore  v.  Moore,  4  0.  L.  R.  167,  1  0.  W.  R.  290;  Mcintosh 
T.  Firstbrook  Box  Co.,  8  0.  L.  E.  419,  3  0.  W.  R.  924,  10  0. 
L.  E.  526,  6  0.  W.  R.  237. 

The  damages  awarded  are  not  excessive^  liaving  regard 
to  tiie  nature  of  the  injuries  and  their  effect  upon  the  per- 
manent usefulness  of  the  arm.  The  medical  gentlemen  who 
testified  at  the  trial  as  to  its  condition  were  imable  to  hold 
out  hopes  of  its  ever  becoming  as  strong  or  as  useful  as  before. 

Appeal  dismissed  with  costs. 

OsLER  and  Meredith,  JJ.A.,  gave  reasons  in  writing 
for  the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  also  concurred. 


October  1st,  1906. 

C.A. 

McLEOD  V.  LAWSON. 

Damages — Interlocutory  Injunction — Dissolution — Time  for 
Applying  for  Reference — Evidence — New  Agreem^erU — 
Cost& — Stay  of  Proceedings — Appeal. 

Motion  by  defendant  Lawson  to  vary  judgment  of  29th 
June,  1906  (ante  213),  by  directing  a  reference  as  to  damages 
occasioned  by  interlocutory   injunctions,   and   by  reserving 
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Law8on^6  right  to  claim  a  renewal  agreement  from  defendant 
Thomas  Crawford,  and  also  as  to  costs. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

W.  M.  Douglas,  K.C.,  for  defendant  Lawson. 

J.  B.  Holden,  for  plaintiffs. 

R.  McKay,  for  defendant  John  McLeod. 

W.  X.  Ferguson,  for  defendant  Crawford. 

Moss,  C.J.O. : — I.  Where  in  an  action  the  plaintiff  ob- 
tains an  interlocutory  injunction  on  the  usual  undertaking  aa 
to  damages,  and  the  injunction  is  afterwards  dissolved  or  the 
action  is  dismissed  at  the  trial,  there  is  no  absolute  rule  as 
to  the  time  within  which  an  application  should  be  made  for 
a  reference  as  to  the  damages,  if  any,  the  defendant  has  sus- 
tained. But  it  is  good  practice  to  make  it  either  at  the 
time  the  injunction  is  dissolved  or  at  the  trial:  Kerr  on 
Injunctions,  4th  cd.,  p.  592,  and  cases  cited;  Holmested  4 
Langton,  3rd  ed.,  pp.  94,  95,  and  cases  cited. 

Here  no  application  was  made  at  the  trial,  but  if  it  had 
been  made  it  would  not  have  been  successful,  for  the  trial 
Judge  did  not  dissolve  the  injunction. 

As  the  result  of  the  appeal  is  to  dissolve  the  injunction, 
it  is  now  proper  for  defendant  Lawson  to  apply  to  this  Court, 
and  this  Court  may,  if  the  case  is  a  proper  one,  direct  the 
inquiry  in  the  usual  form. 

There  seems  no  good  reason  why  this  should  not  be  done. 
The  proper  form  of  reference  seems  to  be,  whether  defendant 
Lawson  sustained  any,  and  what  damages,  by  reason  of  the 
orders  of  20th  and  27th  July,  1905,  having  been  made,  which 
plaintiffs  ought  to  pay  according  to  the  undertakings  C(m- 
tained  in  the  orders. 

The  inquiry  ought  not  to  be  confined  to  the  first  order 
owing  to  the  slip  or  omission  in  the  notice  of  motion. 

II.  There  can  now  be  no  alteration  of  the  record  by  the 
introduction  of  further  evidence.  If  it  be  the  case  that  the 
question  of  a  new  agreement  between  defendants  Lawson  and 
Thomas  Crawford  was  not  in  issue,  or  if  the  conclusions  of 
fact  upon  that  question  on  the  record  as  it  now  stands  be 
erroneous,  it  is  open  to  defendant  to  point  that  out  in  hi» 
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appeal  to  the  Supreme  Court  of  Canada.  If  what  has  been 
put  forward  on  this  application  is  all  the  proposed  further 
evidence,  it  does  not  appear  to  be  distinct  or  definite  enough 
to  effect  any  change  in  the  findings.  But  in  any  event  defen- 
dant is  not  prejudiced  by  leaving  the  record  in  its  present 
condition. 

III.  As  to  the  costs  of  the  application  to  remove  the  stay 
of  proceedings  and  the  appeal  from  the  order  made,  the  course 
taken  by  the  Court  of  expediting  the  hearing  of  the  main 
appeal  obviated  the  necessity  for  any  discussion  upon  the 
lesser.  And  there  should  be  no  order  except  tliat  there  be  no 
costs  of  the  application  or  the  appeal. 

IV.  The  costs  of  the  appeal  should  remain  to  be  borne  by 
plaintiffs  as  directed.  The  appeal  was  against  the  judgment 
in  their  favour  obtained  in  their  action.  One  of  the  respon- 
dents (John  McLeod)  is  a  person  of  unsound  mind,  and 
Thomas  "Crawford  was  maintaining  a  separate  appeal,  for 
the  costs  of  which  he  has  been  made  liable.  They  were 
necessary  parties  to  Lawson^s  appeal,  but  he  does  not  ask 
any  variation  of  the  direction  as  to  costs. 

No  costs  of  this  application. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  also  concurred. 


October  1st,  1906. 

C.  A. 

AMES  V.  CONMEE. 

Broker — Purchase  of  Shares  for  Customer  on  Margin — Moneys 
Advanced  to  Keep  up  Mavffins — Recovery — Instructions — 
Usual  Course  of  Dealing — Practice  of  Brokers — Discharge 
of  Customer — Obligation  of  BroJcer  to  Sell — Several  Orders 
Included  in  One  Contract  —  Interest  —  Hypothecation  of 
Shares  by  Broker — Commission, 

Appeal  by  defendant  and  cross-appeal  by  plaintiffs  from 
order  of  a  Divisional  Court,  10  0.  L.  A.  159,  6  0.  W.  R.  89, 
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affirming  judgment  of  Boyd,  C,  4  0.  W.  R.  460,  in  favonr  of 
plaintiffs. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  J J.A.,  Street,  J. ' 
C.  Millar,  for  defendant. 
W.  N.  Tilley,  for  plaintiffs. 

Osler,  J.A.  :— The  ground  of  defence  chiefly  relied  upon 
before  us  is  that  which  Anglin,  J.,  considers  in  his  written 
judgment^  namely,  that  there  was  a  conversion  by  plaintiffs 
of  defendant's  stock  by  the  pledging  of  it  not  merely  for  the 
amount  which  remained  unpaid  thereon  by  defendant,  and 
which  plaintiffs  had  advanced  on  his  account,  but  also  for  . 
their  own  general  indebtedness  to  the  bank.  This,  if  true, 
would  not  be  an  answer  to  the  action,  though  it  might  result 
in  considerably  reducing  the  amount  which  plaintiffs  have 
been  held  entitled  to  recover,  if  the  stock  was,  at  the  date 
plaintiffs  pledged  it,  of  any  substantial  value. 

I  do  not  think  that  there  is  any  real  difference  between 
the  Judges  of  the  Divisional  Court  on  the  point  of  law. 
Their  diverse  conclusions  seem  to  have  arisen  from  the  dif- 
ferent views  they  took  of  the  effect  of  the  evidence,  the  ma- 
jority holding  it  to  have  substantially  proved  that  plaintiffs, 
notwithstanding  the  hypothecation  referred  to,  were  always 
ready  and  able  to  deliver  his  stock  to  defendant,  had  he  come 
in  to  redeem  it,  while  Anglin,  J.,  thought  the  evidence  was 
not  sufficiently  clear  and  definite  to  warrant  that  conclusion- 

On  the  whole,  after  a  careful  consideration  of  the  evidence, 
I  see  no  reason  to  differ  from  that  view  of  the  facts  which 
commended  itself  to  Britton,  J.,  who  delivered  the  prevailing 
judgment  in  the  Divisional  Court. 

Defendant  did  not,  either  by  his  pleadings  or  at  the  trial, 
clearly  set  up  that  there  had  been  a  conversion  of  his  stock 
by  the  manner  in  which  plaintiffs  had  dealt  with  it.  That 
contention  was  really  first  put  forward  in  the  Divisional 
Court.  Had  it  been  distinctly  raised  at  the  trial  while  plain- 
tiffs' witnesses  were  under  examination^  it  is  quite  probable 
that  the  precise  terms  under  which  the  stock  had  been  pledged 
to  the  bank  would  have  been  so  fully  brought  out  as  to  have 
left  no  room  for  the  suggestion  that  plaintiffs  were  not  in  a 
position  to  control  the  bank  to  the  extent  of  having  the  right 
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t4>  free  the  stock  from  the  pledge  on  payment  merely  of  what 
was  due  by  him  thereon.  The  fact  that  plaintiffs  were  al- 
ways in  a  position  to  hand  over  the  stock  without  going 
into  the  market  and  buying  for  that  purpose,  is  expressly 
deposed  to,  and,  in  the  absence  of  any  qualification  or  weak- 
ening of  the  statement  by  cross-examination,  1  do  not  see 
why  the  statement  should  not  be  accepted. 

It  was  for  defendant  to  prove  a  conversion  by  some  un- 
authorized dealing  with  his  stock  which  would  have  deprived 
him  of  the  right  or  affected  his  righl  to  redeem  it,  and  this, 
Z  think,  he  haa  not  succeeded  in  doing.  The  stock  may  have 
been  improperly  pledged,  but  plaintiffs  say  that,  notwithstand- 
ing this,  it  remained  so  far  under  their  own  control  that  they 
could  always  have  procured  its  release,  had  defendant  come 
in  to  redeem  it. 

As  regards  the  other  questions  of  fact  dealt  with  at  the 
trial  and  in  the  Divisional  Court,  I  am  in  accord  with  the 
findings  and  dispositions  below,  and  would,  therefore,  dismiss 
the  appeal. 

Plaintiffs'  claim  for  additional  interest  and  commission 
on  the  sale  of  defendant's  shares  has  been  properly  disallowed. 
They  are  entitled  to  no  more  than  the  legal  rate  of  interest, 
6  per  cent.  At  all  events  they  have  not  proved  that  they  are 
entitled  to  more  than  that,  and  no  authority  has  been  cited 
to  shew  any  right  to  charge  commission  upon  a  sale  of  defen- 
dant's shares  made  without  instructions  from  him  and  for 
their  own  protection. 

The  cross-appeal  will  also  be  dismissed  with  costs- 
Moss,   C.J.O.,   Garrqw,   and   Maclaren,  JJ.A.,   con- 
curred. 

Street,  J.,  died  while  the  case  was  standing  for  judg- 
ment. 
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Cartwright,  Master.  October  2nd,  1906. 

chambers. 

COLLIEE  V.  HEINTZ. 

Writ  of  Summons — Order  for  Service  on  Defendants  Resi- 
dent out  of  the  Jurisdiction — Service  on  Affent  in  Ontario 
.  — Substitutional  Service — Cause  of  Action — Rule  162— 
Carrying  on  Business  in  Ontario — Irregulaaities  in  Sw- 
vice — Conditional  Appearance. 

By  the  indorsement  of  the  writ  of  summons  plaintiff 
claimed  delivery  of  20  shares  of  stock  purchased  by  defen- 
dants for  plaintiff  on  23rd  December,  1905,  or  damages  for 
non-delivery.  The  statement  of  claim  allied  that  defendants 
were  stockbrokers,  carrying  on  business  at  Peterborough,  but 
having  their  head  office  at  Buffalo,  and  repeated  in  substance 
the  claim  as  indorsed. 

An  affidavit  of  plaintiff  stated  that  he  was  desirous  of 
commencing  action  against  defendants  for  delivery  of  20 
shares  of  Union  Pacific  stock  and  for  damages  for  breach, 
within  the  jurisdiction  of  the  High  Court  of  Justice  for 
Ontario,  of  a  contract  to  deliver  the  same  to  him ;  that  defend- 
ants had  assets  within  the  jurisdiction  to  the  amount  of  $200; 
that  he  was  advised  and  believed  that  he  had  a  good  cause  of 
action  against  the  defendants,  who  resided  at  Buffalo,  and 
were  not  British  subjects,  but  carried  on  business  at  Peter- 
borough by  their  manager  there,  one  J.  H.  Barber. 

On  this  the  local  Master  at  Peterborough  made  an  order 
for  service  of  notice  of  the  writ  and  of  the  statement  of 
claim  on  defendants  under  Rule  162,  and  for  service  thereof 
on  Mr.  Berber  at  Peterborough. 

Defendants  moved  to  set  aside  the  order,  and  the  service 
effected  thereunder. 

Grayson  Smith,  for  defendants. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Master: — The  grounds  taken  in  support  of  the 
motion  were  as  follows:  (1)  no  cause  of  action  shewn;  (2) 
insufficiont  material;  (3)   alleged  business  not  carried  on  in 
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Ontario  and  service  on  Barber  therefore  irregular;  (4)  that 
copies  served  on  defendants  were  imperfect.  (5)  It  was 
asked  that  defendants  might  at  least  enter  a  conditional 
appearance. 

I  have  considered  the  material,  and  do  not  see  how  the 
order  and  service  can  be  set  aside. 

As  to  (1)  and  (2),  I  think  that  the  Rules  were  complied 
with,  and  that  a  sufficient  cause  of  action  is  alleged  under 
Rule  162  (e)  and  (h).  As  to  this  latter  it  is  admitted  that 
the  defendants  have  offices  in  Toronto  and  Hamilton,  so  that 
it  may  be  safely  assumed  that  they  have  assets  of  $200  at 
least  in  the  province,  when  they  have  not  ventured  to  deny 
this. 

As  to  (3)  I  think  that  service  could  properly  have  been 
made  on  Barber  under  either  Rule  157  or  159,  and  therefore 
the  order  for  substitutional  service,  being  within  the  discretion 
of  the  local  Master,  should  not  now  be  interfered  with,  seeing 
that  this  motion  is  made  on  behalf  of  the  defendants  them- 
selves. I  refer  to  what  was  said  by  the  Chancellor  in  Taylor 
V.  Taylor,  6  0.  Lr  R.  545,  546,  2  0.  W.  R.  953,  on  this  point. 

(4)  The  copies  were  in  some  respects  no  doubt  defective. 
But  defendants  were  not  in  any  way  prejudiced  by  these 
omissions,  as  the  order  gave  the  whole  matter  correctly,  and  a 
full  copy  of  this  was  served. 

(5)  It  is,  however,  doubtful  whether  the  delivery  was  to 
be  made  in  Peterborough  so  as  to  bring  the  action  within 
Rule  162  (e).  Following  the  decision  in  Dominion  Canister 
Co.  V.  Lamoureux,  7  0.  W.  R.  272,  378,  and  cases  cited,  I 
think  defendants  may  enter  a  conditional  appearance,  and 
should  do  so  within  10  days  (as  well  as  deliver  their  statement 
of  defence),  if  so  advised.  But,  in  the  view  I  take  of  Rule  162 
(h),  it  would  not  perhaps  avail  them  greatly  to  do  so.  Having 
regard  to  the  defects  in  the  papers  served,  as  well  as  the  other 
circumstances,  the  costs  of  ttie  motion  will  be  in  the  cause. 

I  think  it  allowable  to  say  that  iii  my  own  practice  I 
always  ask  to  see  the  writ  and  statement  of  claim  ( where  one 
is  to  be  served)  so  as  to  form  an  opinion  of  whether  a  prima 
facie  case  is  shewn.  And  I  would  not  have  hesitated  to 
"lake  the  order  which  was  made  here. 

Whether  an  order  for  substitutional  service  was  necessary 
to  allow  service  on  Barber  or  not,  it  is  not  now  useful  to 
eonaider,  and  I  express  no  opinion  on  that  point. 


342  THE  ONTARIO  WEEKLY  REPORTER. 

October  2nd,  1906. 

divisional  court. 

JONES  V.  NIAGARA  NAVIGATION  CO. 

Carriers — Breach  of  Contract  to  Carry  Passengeti$  to  Potnf 
in  United  States — Act  of  Congress  Requiring  Payment  of 
Poll  Tax — Payment  by  Carriers — Collection  from  Passen- 
ger— Unlawful  Detention — Damages — Findings  of  Jury. 

Appeal  by  plaintiff  from  judgment  of  senior  Judge  of 
County  Court  of  York,  after  findings  of  the  jury  in  favour 
of  the  plaintiff,  dismissing  the  auction,  upon  the  ground  that 
there  was  no  evidence  proper  to  be  submitted  to  the  jury. 
Action  for  damages  for  breach  of  a  contract  to  carry  plaintiff 
from  Toronto  to  Buffalo. 

W.  T.  J.  Lee,  for  plaintiff. 

J.  Bicknell,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  CJ., 
Magee,  J.,  Mabee,  J.),  was  delivered  by 

Mabee,  J.: — On  30th  June,  1905,  defendants  sold  to 
plaintiff  a  ticket  from  Toronto  to  Buffalo  and  return,  by  the 
terms  of  which  the  plaintiff  was  entitled  to  travel  by  the  de- 
fendants' line  of  steamers  from  Toronto  to  Lewiston,  and 
from  there  to  Buffalo,  via  the  New  York  Central  and  Hudson 
River  Railroad,  and  to  return  within  5  days  over  the  same 
route. 

The  Senate  and  House  of  Representatives  of  the  United 
States,  on  3rd  March,  1903,  enacted  as  follows:  "There 
shall  be  levied,  collected,  and  paid  a  duty  of  $2  for  each  and 
every  passenger  not  a  citizen  of  the  United  States,  or  of  the 
Dominion  of  Canada,  the  Republic  of  Cuba,  or  the  Republic 
of  Mexico,  who  shall  come  by  steam,  sail,  or  other  vessel 
from  any  foreign  port  to  any  port  within  the  United  States 
.  .  .  The  said  duty  shall  be  paid  to  ...  by  the 
master,  agent,  owner  ...  of  every  such  vessel  or 
transportation  line-"  The  section  further  provides  that  this 
dut}'  shall  be  a  debt  in  favour  of  the  United  States  against 
the  owner  of  such  vessel,  and  elaborate  provisions  are  made 
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for  its  enforcement  by  lien  upon  the  vessel;  provisions  of  a 
penal  character  are  also  directed  against  the  master  of  the 
ship,  the  owners,  and  others,  for  breach  of  the  provisions  of  the 
Act.    This  Act  and  various  other  regulations  connected  with 
its  enforcement  are  known  to  defendants,  and  the  general 
manager  of  defendants'  line  had  instructed  the  pursers  of 
the  boats  to  collect  the  $2  from  each  person  who  came  under 
the  provisions  of  the  Act,  and  in  the  event  of  the  passenger 
declining  to  pay  the  tax,  such  person  was  to  be  returned  f  reie 
of  charge  to  the  point  from  which  he  embarked,  if  the  immi- 
grant officer  so  demanded.   Plaintiff  on  30th  June  proceeded 
by  boat  to  Lewiston,  and  he  says  when  about  half  way  across 
the  lake  he  was  interviewed  by  the  United  States  officer,  who 
questioned  him  as  to  his  nationality,  the  length  of  time  he  had 
been  in  Canada,  and  the  result  of  the  interview  was  that  this 
ofiBcer  told  plaintiff  he  was  liable  to  pay  the  head  tax  of  $2, 
and  to  go  to  the  purser  and  pay  him,  that  if  he  (plaintiff)  re- 
turned to  Canada  within  48  hours  he  would  get  his  $2  re- 
funded.   Plaintiff  states  that  upon  this  understanding  he  went 
to  the  purser,  the  defendant  Schmitendorf,  and  told  him  he 
had  come  to  pay  the  $2,  and  wanted  a  receipt,  and  that  the 
purser  told  him  he  was  not  giving  receipts.    The  plaintiff  also 
j^ays  he  offered  the  $2.    He  afterwards  attempted  to  leave  the 
boat  without   paying  the  $2,   and  says  that,    when   on   the 
gang  plank,  the  purser  and  the  United  States  government 
ofiBcer  told  him  he  would  have  to  return  and  pay  the  $2  before 
he  could  go  on ;  that  he  then  returned  to  the  purser  s  office  and 
again  offered  to  pay  the  $2 ;  that  the  purser  asked  to  see  his 
ticket,  and  upon  plaintiff  giving  the  ticket  to  him  he  kept  it, 
told  him  he  was  detained,   and   would  be   taken  back  to 
Toronto;  that  he  (plaintiff)  did  his  best  to  get  the  purser  to 
accept  the  $2  and  give  him  a  receipt,  so  that  he  could  get 
his  refund,  and  let  him  go  about  his  business.     Plaintiff's 
statement  of  what  occurred  did  not  at  all  agree  with  that  of 
the  purser  or  the  government  officer. 

The  following  are  the  questions  and  answers  of  the 
jury:— 

1.  Was  plaintiff  while  on  a  journey  to  Buffalo  in  June 
last  prevented  from  entering  into  the  United  States?  Ans. 
Yes. 

2.  If  so  prevented,  then  state  by  whom  was  he  so  prevented 
and  at  what  place.  Ans.  He  was  prevented  by  the  purser,  at 
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Lewiston,   when  the  purser  retained  possession  of  Jones'B 
ticket. 

3.  Also  state  on  what  grounds  he  was  so  prevented  from 
entering  the  United  States.  Ans.  By  the  refusal  of  the  purser 
to  give  Jones  a  receipt  for  the  $2  tendered  for  the  head  tax 
by  which  he  would  obtain  a  refund  on  his  return  trip. 

The  jury  assessed  damages  at  $100  in  favour  of  plaintiff. 

The  trial  Judge,  notwithstanding  the  findings  of  the  juiy, 
gave  effect  to  a  motion  for  a  nonsuit  made  by  the  defendante. 

In  this  I  think  he  was  wrong.  Much  evidence  was  giv«i 
aa  to  whether  plaintiff  fell  within  the  class  covered  by  the 
United  States  Act,  but  I  do  not  regard  that  as  material. 
Defendants  had  contracted  to  carry  plaintiff  to  Lewiston. 
If  plaintiff  was  within  the  class  of  persons  covered  by  the 
Act,  then  defendants,  and  not  plaintiff,  were  liable  to  pay  the 
$2.  The  Act  states  that  this  tax  shall  be  paid  by  the  carrier. 
The  United  States  government  officer  could  not  demand  the 
tax  from  the  passenger;  it  was  not  his  debt;  the  government 
looked  to  the  carrier  for  payment. 

Defendants'  purser  had  no  right  to  demand  payment  of 
the  $2  from  plaintiff,  and  make  its  payment  a  condition 
of  his  being  allowed  to  land,  nor  had  he  any  right  to  retain 
possession  of  plaintiff's  ticket,  and  by  so  doing  broke  defen- 
dants' contract  to  carry  plaintiff  to  Lewiston.  No  hardship 
results  in  so  holding.  Defendants  could  by  a  few  words 
printed  upon  their  tickets — upon  which  there  is  ample  room — 
liave  made  their  contract  with  plaintiff  subject  to  this  pay- 
ment of  $2,  if  plaintiff  fell  within  the  Act,  and  have  thereby 
relieved  themselves  of  making  the  payment,  and  cast  that 
liability  upon  plaintiff;  but,  in  the  absence  of  such  a  provision, 
defendants  were  themselves  alone  liable  to  pay  this  head  tax, 
and  their  interference  with  plaintiff  and  their  retention  of  his 
ticket  were  improper.  The  purser  was  acting  under  express 
instructions  from  defendants'  manager,  and  so  the  latter  are 
liable  for  the  purser's  acts. 

I  think  the  appeal  must  be  allowed  and  judgment  entered 
for  plaintiff  for  the  damages  assessed  by  the  jury,  with  costs 
of  action  and  of  the  appeal. 
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chambers. 

BAIRD  V.  McLean  CO. 

Writ  of  Summons — Service  on  Agent  of  Defendant  Company 
— Proof  of  Agency — Notice  to  Company. 

Motion  by  a  solicitor  to  set  aside  service  of  the  writ  of 
suramons  made  upon  him  in  Ontario  as  supposed  agent  of 
defendants,  under  Rule  195. 

A.  C.  McMaster,  for  the  solicitor. 

H.  Cassels,  K.C,  for  plaintiff. 

The  Master: — .  .  .  Plaintiff  was  the  Toronto  agent 
of  the  defendant  company  until  5th  September  last.  As  such 
he  occupied  their  office  at  No.  34,  Victoria  street. 

The  defendants  were  incorporated  in  Ontario,  and  their 
head  office  is  at  Toronto,  but  the  main  office  seems  now  to  be 
at  Winnipeg. 

The  defendants  became  dissatisfied  with  plaintiff,  and 
sent  him  the  following  letter  of  28th  August,  1906 :— "  Dear 
Sir: — The  bearer  (the  solicitor-applicant)  has  full  authority 
to  take  over  from  you  at  once  our  Toronto  office.  Be  good 
enough  to  turn  him  over  the  two  office  keys  and  all  records 
and  papers  and  property  of  this  company  now  in  the  Toronto 
office.'^ 

After  some  negotiations  between  plaintiff's  solicitor  and 
the  solicitor-applicant,  it  was  agreed  that  plaintiff  should  give 
lip  possession  of  the  oflBce.  This  was  done  on  8th  Septem- 
ber. .  .  .  The  solicitor-applicant  retained  possession,  and 
attended  at  the  office  at  least  twice,  and  forwarded  to  Winni- 
peg such  letters  as  he  found  there  addressed  to  defendants. 
On  one  Fisher's  appointment  as  plaintiff's  successor,  the  keys 
and  possession  were  given  to  Fisher ;  this  was  on  27th  Sep- 
tember. 

On  loth  September  plaintiff  began  this  action,  claiming 
$300  for  commissions,  and  damages  for  wrongful  dismissal. 
The  writ  of  summons  was  served  on  17th  September  on  the 
^licitor-applicant  as  agent  for  defendants. 
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The  applicant  has  made  aflSdavit  tliat  he  acted  for  defen- 
dants only  in  receiving  the  keys  and  locking  up  the  office, 
and  reported  this  to  defendants*  president^  but  that  he  does 
not  represent  defendants  in  connection  with  any  other  busi- 
ness, and  never  did.  He  was  cross-examined  at  some  length. 
He  was  authorized  to  take  ejectment  proceedings,  if  neces- 
sary, but  no  legal  measures  were  necessary.  All  therefore 
that  the  applicant  did  was  not,  as  it  would  seem,  qua  solicitor. 

llie  motion  was  supported  by  Murphy  v.  Phoenix  Bridge 
Co.,  18  P.  E.  496.  :^o  doubt,  if  defendants  here  had  dis- 
continued business  in  Toronto,  that  case  would  have  exactly 
applied.     .     .     . 

Here  the  facts  are  quite  different.  Unless  there  was  an 
interregnum  during  which  no  business  was  being  done,  the 
applicant  was  certainly  the  agent  of  defendants.  He  is  so 
treated  by  defendants  in  their  letter  of  28th  August.  By 
that  he  was  clothed  with  authority  to  assume  possession  of 
defendants'  office,  and  he  retained  it  until  Mr.  Fisher's  ap- 
pointment, who  received  the  keys  and  possession  from  him  on 
defendants'  authorization. 

In  the  Murphy  case,  at  p.  600,  Osier,  J. A.,  said:  "The 
object  of  the  Rule  is  that  the  company  shall  have  notice  of 
the  writ."  In  the  present  case  it  is  clear  from  the  material 
that  the  company  have  had  such  notice. 

Unless  there  was  no  agent  and  no  business,  the  applicant 
must  be  considered  to  have  been  the  agent.  The  business 
was,  perhaps,  to  be  considered  as  being  in  a  state  of  sus- 
pended animation  between  the  dismissal  of  plaintiff  and 
the  appointment  of  Jb'isher.  But  in  all  that  period  the  appli- 
cant did  what  was  necessary  to  preserve  the  continuity  of 
defendants'  matters. 

It  also  appears  that  the  writ  has  not  only  come  to  defen- 
dants' notice,  but  also  that  defendants  have  sent  to  plaintiff> 
solicitors  what  defendants  admit  to  be  due  to  plaintiff  for 
commissions  claimed  by  him  in  the  writ.  .     .     . 

In  view  of  all  the  admitted  facts,  I  think  the  service  was 
good,  and  should  be  affirmed,  and  the  motion  dismissed  with 
costs.     The  defendants  should  appear  forthwith.     .    .    . 

(Affirmed  by  Falconbridge,  C.J.,  in  Chambers,  5th 
October,  190r>.) 
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Re   MUFFITT   AND   MULVIHILL. 

Mortgage — Power  of  Sale — Notice  of  Exercising — Omission 
to  Serve  on  Mortgagor  and  Wife — Conve^yance  of  Eqwily 
of  Redemption — Vendor  and  Purchaser — Objection  to  Title, 

Motion  by  Charles  Muffitt,  vendor,  for  an  order  under 
the  Vendors  and  Purchasers  Act,  declaring  that  the  objection 
to  the  title  of  the  vendor  to  certain  landd  in  the  city  of 
Toronto  made  by  the  purchaser,  on  the  ground  that  notice 
of  exercising  the  power  of  sale  contained  in  a  mortgage  drawn 
in  pursuance  of  the  Short  Forms  Act,  should  be  served  on  the 
mortgagor  and  on  his  wife,  notwithstanding  the  fact  that 
the  mortgagor  had  parted  with  his  equity  of  redemption,  and 
his  wife  released  her  dower  to  the  purchaser  of  the  equity, 
did  not  constitute  a  valid  objection  to  the  title. 

W.  B.  Milliken,  for  vendor. 

M.  H.  Ludwig,  for  purchaser. 

Teetzel,  J-: —  .  .  .  I  think  the  omission  to  serve 
notice  of  exercising  the  power  of  sale  upon  the  mortgagor  and 
his  wife  is  no  objection  to  the  vendor's  title.  Both  joined  in 
a  conveyance  of  all  their  interest  in  the  equity  of  redemption 
before  the  mortgagee  began  proceedings  under  the  power  of 
sale.  Irrespective  of  such  conveyance,  Re  Martin  and 
Merritt,  3  0.  L.  R.  284,  decides  that  the  mortgagor's 
wife  need  not  be  notified.  That  case  and  Re  Abbott 
and  Medcalf,  20  0.  R.  299,  are  authorities  for  the  proposition 
that  the  question  upon  whom  the  notice  is  to  be  served  is 
to  be  determined  according  to  the  circumstances  existing  at 
the  time  notice  is  given.  When  the  notice  was  given  in  tliis 
case  the  mortgagor  had  no  interest  whatever  in  the  equity  of 
redemption.  By  the  conveyance  he  conveyed  all  his  estate 
to  the  grantee,  who  then  became  entitled  to  all  tlie  rights 
incident  to  the  equity  of  redemption,  including  the  right 
of  the  mortgagor  to  notice  of  the  mortgagee's  intention  to 
exercise  his  power  of  sale.     To  obtain  title  by  foreclosure  the 
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mortgagee  would  not  in  this  case  have  been  required  to  make 
the  mortgagor  a  party :  see  K'innaird  v.  TroUope,  39  Ch.  D. 
636,  642. 

Declaration  will  be  that  the  purchaser's  objection  is  invaUd. 


Mabee,  J.  October  4th,  1906. 

TRIAL. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  CITY  OF  TORONTO. 

Railway — Protection  of  Public  at  Highway  Crossings — Gates 
and  Watchmen  • —  Liability  of  Municipality  —  Orders  of 
Railway  Committee  of  Privy  Council  and  Board  of  i?«*^ 
way  Comm  issioners — A  cquiescence. 

Action  to  recover  from  defendants  $4,677.11,  being 
the  proportion  that  it  was  alleged  defendants  were  liable  to 
pay  towards  the  maintenance  of  gates,  etc.,  of  certain  cit>" 
streets  crossed  by  plaintifFs'  line  of  railway. 

Angus  MacMurchy,  for  plaintiffs. 

J.  S.  Fullerton,  K.C.,  for  defendants. 

Mabee,  J.: — The  liability  arises  under  orders  of  the 
Railway  Committe  of  the  Privy  Council,  dated  8th  January, 
1891,  and  16th  December,  1893,  both  of  which  were 
made  rules  of  Court  on  28th  February,  1895.  Plaintiffs  pro- 
vided the  gates  and  watchmen  as  ordered,  and  rendered  de- 
fendants from  time  to  time  proper  accounts  of  the  expenses 
connected  with  their  compliance  with  these  orders,  and  de- 
fendants paid  their  share  each  year,  pursuant  to  the  orders, 
down  to  31st  December,  1901,  since  which  date  they  have 
paid   nothing,  although   accounts   were   regularly    rendered. 

Defendants  plead  that  the  streets  in  question  were  high- 
ways prior  to  the  construction  of  plaintiffs'  line  of  railway; 
that  the  Railway  Committee  had  no  authority  or  jurisdiction 
to  order  or  direct  defendants  to  pay  any  portion  of  the  cost 
of  protecting  such  crossings;  and  that  these  orders  are  not 
binding  upon  defendants.  It  is  also  pleaded  that  the  clause 
or  clauses  of  the  Railway  Act  purporting  to  give  the  Com- 
mittee power  to  make  orders  such  as  those  in  question,  are 
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ultra  vires  of  the  Parliament  of  Canada,  and  the  notices 
provided  for  by  sec.  60  of  the  Judicature  Act  were  duly 
served.  In  the  6th  paragraph  of  the  statement  of  defence 
it  id  alleged  that  the  Bathurst  street  and  Dufferin  street  cross- 
ings are  not  witnin  the  municipality  of  the  city  of  Toronto, 
and  the  Avenue  road  crossing  was  not  within  the  municipality 
of  the  city  of  Toronto  until  10th  March,  1905. 

The  following  admissions  were  signed  by  counsel : 

1.  The  line  of  the  Canadian  Pacific  Eailway  runs  along 
part  of  the  north  limit  of  the  city  of  Toronto,  and  at  its  in- 
tersection with  Dufferin  and  Bathurst  streets,  mentioned  in 
the  orders  of  the  Eailway  Committee  in  question  in  this 
action,  the  south  limit  of  the  railway  lands  is  the  north  limit 
of  the  city  of  Toronto,  and  the  protection  ordered  is  upon  a 
portion  of  the  highway  in  the  township  of  York.  The  inter- 
section of  the  said  line  of  railway  with  Avenue  road  was  at 
the  date  of  the  said  orders  of  the  Eailway  Committee,  and 
still  is,  wholly  within  the  city  of  Toronto. 

2.  Dufferin  and  Bathurst  streets  and  Avenue  road  run 
from  south  to  north  throught  the  city  of  Toronto  or  part 
thereof,  and  these  continue  northwards  through  the  township 
of  York  and  adjacent  townships  of  the  county  of  York,  and 
are  public  roads  or  highways  under  the  jurisdiction  of  and 
maintained  by  the  different  local  municipalities  in  which  the 
parts  thereof  respectively  lie,  that  is  to  say,  as  to  the  parts 
in  question  here,  by  the  township  of  York  as  to  the  Dufferin 
and  Bathurst  streets  intersections,  and  by  the  city  of  Toronto 
as  to  Avenue  road  intersection. 

3.  Dufferin  and  Bathurst  streets  are  highways  laid  out 
by  the  original  Crown  survey,  and,  with  Avenue  road,  were 
all  in  existence  as  highways  prior  to  the  construction  of  the 
plaintiffs'  railway. 

4-5.  Accounts  have  been  rendered,  as  stated  in  the  6th 
paragraph  of  the  statement  of  claim,  the  amount  of  which  is 
not  disputed,  and  the  said  accounts  are  unpaid  at  this  date. 
Of  the  said  accounts  the  amount  of  $2,135.65  relates  to  the 
Avenue  road  crossing,  the  amount  of  $1,261.65  to  the 
Bathurst  street  crossing,  and  the  amount  of  $1,279.81  to  the 
Dufferin  street  crossing. 

No  evidence  was  given  upon  the  hearing,  and  by  consent 
a  brief  was  handed  in  subsequent  to  the  trial  shewing  vari- 
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ous  applications  made  to  the  Railway  Committee  and  to  the 
Board  of  Eailway  Commissioners  in  eoneetion  with  these 
orders.  The  fact  that  defendants  adopted  or  acquiesced  in 
these  orders  by  making  payments  for  several  years,  does  not 
expressly  appear  in  the  signed  admissions,  but  it  was  alleged 
by  counsel  during  argument,  and  not  denied,  that  defend- 
ants had  paid  all  the  sums  claimed  by  plaintiffs  as  payable  by 
them  from  the  date  of  the  orders  down  to  31st  December, 
1901.  In  1904  the  township  of  York  (that  mimicipality 
being  a  party  to  the  orders  of  8th  January,  1891,  and  16th 
December,  1893),  made  an  application  to  the  Board  of  Rail- 
way Commissioners  to  rescind  or  vary  the  foregoing  order; 
all  parties  concerned  appeared,  and  the  matter  was  argued 
at  great  length.  This  application  was,  on  16th  May,  1906, 
dismissed,  and  the  order  dismissing  that  application  was 
made  a  rule  of  the  High  Court  on  19th  May,  1906. 

I  am  of  opinion  that  defendants  are  concluded  by  author- 
ity upon  all  the  points  raised  by  them  as  reasons  why  they 
should  not  continue  paying  under  these  orders — indeed  it 
was  arranged  at  the  hearing  that  I  should  delay  judgment 
until  the  defendants  had  an  opportunity  to  move  in  the  Privy 
Council  for  leave  to  appeal  from  the  judgment  of  the  Su- 
preme Court  in  the  Grand  Trunk  case,  which  motion  I  am 
advised  was  made,  biiit  without  success.  Holding  the  opinion 
that  the  questions  in  issue  have  all  been  resolved  against  de- 
fendants, no  good  would  be  accomplished  by  an  expression 
of  my  view  upon  these  issues. 

Tlie  cases  governing  are :  Terrault  v.  Grand  Trunk  R.  W. 
Co.,  36  S.  C.  R.  671;  Re  Canadian  Pacific  R.  W.  Co.  and 
County  of  York,  27  0.  R.  559,  25  A.  R.  65 ;  Grand  Trunk  R. 
W.  Co.  V.  City  of  Toronto,  4  0.  W.  R.  450,  6  0.  W.  R.  27; 
Canadian  Pacific  R.  W.  Co.  v.  Grand  Trunk  R.  W.  Co.,  7  0. 
W.  R.  814. 

There  must  be  judgment  in  favour  of  plaintiffs  for 
$4,677.11,  together  with  interest  from  the  date  at  which  the 
various  amounts  were  due  and  payable  by  defendants,  with 
costs  of  suit. 
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Cartwright,  Master.  October  5th,  1906. 

chambers. 

HAMILTON  V.  HODGE. 

Ventre — Change — Convenience — Action  to  Set  aside  Tax  Sale. 

Motion  by  defendants  to  change  the  venue  from  Toronto 
to  Port  Arthur  in  an  action  to  set  aside  a  tax  sale  of  lands 
in  the  district  of  Thunder  Bay. 

T.  D.  Delamere,  K.C,  for  defendants. 

J.  W.  Bain,  for  plaintiff. 

The   Master: — The  plaintiff  has  been  for   some  time 
past  out  of  the  province,  and  has  not  been  examined  for  dis- 
covery.    His  solicitor  makes  an  affidavit  that  the  only  evi- 
dence that  can  be  given  by  the  defendants  (sic)  is  document- 
ar}',  and  that  the  case  has  been  on  the  peremptory  list  here 
three  times.     He  does  not  say  anything  about  his  own  wit- 
nesses, which,  if  it  were  necessary  to  rely  on  this  ground, 
would  seem  to  bring  this  case  within  the  decision  in  Gardiner 
V.  Beattie,  6  0.  W.  R.  975,  affirmed  on  appeal,  7  0.  W.  R. 
136.    For  the  defendants  say  that  it  will  be  necessary  for 
the  trial  of  the  action  to  call  a  majority  at  least  (if  not  all) 
of  the  officers  of  the  municipality,  who  are  all  residents  of 
Thunder  Bay;  that  all  the  records  must  be  produced,  and 
that  some  have  been  burnt  at  a  recent  fire,  and  must  be  sup- 
plemented by  oral  testimony.     This  seems  to  be  very  rea- 
sonable.   In  the  converse  case  it  would  not  bo  satisf actor}' 
to  have  an  action  to  set  aside  a  tax  sale  of  land  in  Toronto 
tried  at  Port  Arthur,  just  because  the  plaintiff  was  living 
there.    Such  cases  as  the  present  seem  to  come  within  the 
principle  of  McDonald  v.  Park  (a  motion  to  change  the  venue 
from  Toronto  to  Chatham),  2  0.  W.  R.  812  and  972    (cited 
with  approval  in  Saskatchewan  Land  and  Homestead  Co.  v. 
I^adley,  9  0.  L.  R.  556,  5  0.  W.  R.  449).     In  affirming  the 
order  to  change  the  venue  in  that  case,  Osier,  J.A.,  said  that 
"each  case  must  be  judged  by  its  own  facts,  and  that  this 
vas  eminently  a  case  for  trial  at  Chatham." 

In  the  present  case  the  statement  of  claim  alleges  no  less 
than  22  distinct  irregularities  in  the  actions  and  records  of 
TOL.  nil.  O.W.9.  MO.  II — 26«t 
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the  assessor,  clerk,  collector,  and  treasurer,  at  various  dates, 
of  the  municipality,  and  further  that  '*  the  said  sale  was  not 
conducted  in  a  fair,  open,  or  proper  manner."  All  this  evi- 
dence is  to  be  had,  if  at  all,  at  Port  Arthur.  It  is  out  of  the 
question  that  plaintiff  should  be  allowed  to  bring  persons 
down  at  an  expense  of  at  least  $50  or  $()0  each,  and  then  seek 
to  charge  this  large  sum  to  the  defendants  if  tiie  action  suc- 
ceeds. Two  of  tlie  defendants  live  at  Port  Arthur.  The 
other  resides  at  London,  but  is  willing  to  have  the  venue 
changed. 

This  seems  to  me  "eminently  a  case  for  trial  at'^  Port 
Arthur,  and  the  order  will  go  with  costs  in  the  cause.  There 
should  be  time  enough  before  the  19th  of  next  month  to  have 
the  plaintiff  examined  and  the  case  ready  for  trial. 


MacMahon,  J.  October  6th;  1906. 

TRIAL. 

HOGABOOM  V.  HILL. 

Husband  and  Wife — Moneys  Borrowed  on  Insurance  Policy 
on  Life  of  Husband  of  which  Wife  is  Beneficiary — St]par 
raie  Property  of  Wif& — Business  of  Wife — Interest  of 
Husband  —  Moneys  Derived  from  Business  —  Execulion 
against  Husband  as  Member  of  Partnership — Property 
Liable  to  Satisfy  Execution  —  Declaratory  Judgment — 
Inquiry — Reference — Costs, 

Action  by  the  executors  of  the  will  of  George  R.  Hoga- 
boom,  deceased,  against  Byron  John  Hill,  and  his  wife,  Annie 
Kirkbride  Hill,  for  a  declaration  that  certain  real  estate  and 
chattels  standing  in  the  name  of  the  latter  were  really  the 
property  of  the  former  and  liable  to  satisfy  the  judgmenc 
and  execution  of  plaintifls  against  the  former,  or  that  he  had 
an  interest  therein  liable  to  execution,  and  for  consequent 
relief. 

I.  F.  Hollmuth,  K.C.,  and  W.  X.  Ferguson,  for  plaintiffs. 
0.  H.   Kilmer,  for  defendants. 

MacMahon,  J.:— In  August,  1893,  the  testator  George 
R.  Hogaboom  recovered  a  judgment  for     .     .     .     $261  debt 
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and  $32.59  costs  against  the  firm  of  Hill  &  Weir  (composed 
of  defendant  Byron  John  Hill  and  one  Weir),  then  carrying 
on  business  in  Toronto  as  printers.  An  execution  against 
goods  was  issued  on  that  judgment  and  returned  by  the  sheriff 
nulla  bona.  Execution  against  lands  was  subsequently  is- 
sued, which  was  renewed  from  time  to  time  as  required  by 
law,  the  last  renewal  being  on  18th  July,  1905.    .    .    . 

In  January,  1894,  another  judgment  was  recovered  by 
Hogaboom  against  Hill  &  Weir  for  $1,490.96  debt  and  $25.24 
costs.     That  judgment  was  set  aside  during  the  present  year. 

The  firm  of  Hill  &  Weir  got  into  financial  difficulties  in 
1893,  and  were  unable  to  continue  in  business. 

In  1892  defendant  Byron  J.  Hill  was  married  to  Annie 
Kirkbride  (co-defendant)  without  any  marriage  settlement. 
At  the  time  of  his  marriage  he  held  a  policy  of  insurance  on 
his  life  in  the  Ontario  Mutual  Life  Ins.  Co.,  on  which  he  had 
in  January,  1890,  borrowed  $950.  After  his  marriage  he, 
by  indorsement  on  the  policy,  named  his  wife  as  beneficiary 
thereunder.  As  Hill  was  not  in  a  position  to  go  into  busi- 
ness on  his  own  account,  his  wife  on  17th  January,  1894, 
obtained  a  loan  of  $654.15  from  the  insurance  company  on 
the  policy,  and  with  this  money  commenced  a  printing  busi- 
ness under  the  name  of  "  The  Hill  Printing  Company,''  of 
which  her  husband  was  the  manager. 

Byron  J.  Hill,  just  before  his  marriage,  had  furnished  a 
house  with  the  usual  household  furniture,  and  he  and  his 
wife  went  to  live  there  immediately  after  their  marriage. 
On  18th  January,  1894,  Mrs.  Hill  mortgaged  the  household 
furniture  to  her  mother,  Elizabeth  Kirkbride,  to  secure  pay- 
ment of  a  loan  of  $300  with  interest  at  7  per  cent.,  repay- 
able at  the  expiration  of  3  months.  Although  there  was  in 
the  house  at  the  time  this  mortgage  was  given  a  piano  valued 
at  $300  belonging  to  Mrs.  Hill — a  gift  to  her  by  a  relative — 
it  is  not  specifically  mentioned  in  the  mortgage. 

The  $300  said  to  have  been  received  from  Mrs.  Kirkbride 
was  put  into  the  business  which  Mrs.  Hill  had  started,  but 
the  amount  does  not  appear  to  have  been  credited  in  the 
bank  where  Mrs.  Hill  kept  her  account  in  the  name  of  the 
Hill  Printing  Co.,  although  the  $654.15  received  by  her  from 
the  insurance  company  was  credited  therein  on  16th  Febru- 
ary, 1894. 
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It  is,  I  consider,  clear  that  the  $654.16  borrowed  from 
the  insurance  company  was  Mrs.  HilPs  own  money,  she  being 
the  beneficiary  named  by  the  indorsement  on  the  policy.  Ac- 
cording to  the  rules  of  the  insurance  company,  where  a  bene- 
ficiary not  named  in  the  policy  desires  to  obtain  a  loan  from 
the  company  on  the  security  of  the  policy,  the  beneficiary 
and  the  insured  are  required  to  make  a  joint  application  for 
the  loan;  and  the  cheque  issued  by  the  insurance  company 
was  made  payable  jointly  to  Hill  and  his  wife;  but,  as  I 
have  said,  tiie  money  was  her  separate  property,  and  was  put 
into  the  business  of  the  Hill  Printing  Co. 

The  $300  obtained  on  the  chattel  mortgage  stands,  I 
think,  in  a  totally  different  position.  The  furniture  be- 
longed to  Hill;  his  wife  had  no  right  to  mortgage  it;  and  the 
husband  seems  to  have  been  a  party  to  obtaining  this  loan 
from  his  mother-in-law  for  the  purpose  of  putting  it  into  the 
business,  which  he  says  was  his  wife's.  Although  it  does  not 
appear  from  the  books  what  became  of  this  $300,  according 
to  the  statement  of  both  defendants  it  went  into  the  business; 
and,  as  the  property  forming  the  security  for  the  money  ad- 
vanced was  Byron  J.  Hill's  property,  it  must  be  regarded  as 
liaving  been  put  into  the  business  by  him,  and  he,  therefore, 
has  a  proprietary  interest  in  the  business.  I  think  his  conduct 
during  his  management  of  the  business  shews  that  he  consid- 
ered that  he  had  an  interest  in  it,  because  he  paid  off  several 
small  liabilities  of  the  old  partnership  of  Hill  &  Weir.  If  I  am 
correct  in  the  conclusion  that  he  had  a  proprietary  interest  in 
the  business,  then  the  house  in  Lowther  avenue,  purchased 
from  the  Canada  Permanent  Mortgage  Corporation,  being 
paid  for  by  monthly  instalments  out  of  the  business  of  the  Hill 
Printing  Co.,  his  interest  therein  must  be  held  liable  to 
satisfy  plaintiffs'  execution. 

Another  matter  indicating  that  Mrs.  Hill  was  using  her 
husband's  property  presumably  in  connection  with  the  print- 
ing business,  is  shewn  in  connection  with  the  giving  by  her 
of  a  mortgage  on  the  contents  of  a  livery  stable  of  which  he- 
was  the  owner,  the  livery  business  being  carried  on  in  Yongc 
street,  in  the  city  of  Toronto.  On  25th  October,  lSf)4,  the 
whole  of  the  livery  outfit,  consisting  (amongst  other  things) 
of  a  cab,  a  brougham,  one  coup6,  a  top  carriage,  2  buggies, 
5  sleighs,  cutters,  cabs,  6  horses,  fur  and  other  coats,  robes, 
harness,  etc.,  were  mortgaged  by  Mrs.  Hill  to  the  Imperial 
Loan  Co.  to  secure  the  repayment  of  $346.60  with  interest 
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at  7  per  cent.  .  .  .  Mrs.  Hill  said  her  husband  had  told 
her  of  the  existence  of  the  livery  business,  but  she  did  not 
remember  the  occasion  of  giving  the  mortgage,  or  what  be- 
came of  the  money  borrowed  from  the  loan  company.  Hill 
was  not  examined  as  to  the  destination  of  the  money. 

Counsel  for  defendants  urged  that  on  an  execution  against 
the  firm  of  Hill  &  Weir,  a  levy  could  not  be  made  on  the 
goods  and  chattels  of  one  of  the  partners  to  satisfy  the  firm's 
debts.  Under  the  Bankruptcy  Acts  a  creditor  of  a  bankrupt 
firm  cannot  rank  against  the  separate  estate  of  a  member  until 
the  member's  creditors  have  been  paid  in  full.  But  no  such  con- 
dition exists  here,  and  plaintiffs,  having  an  execution  against 
the  firm  of  Hill  &  Weir,  can  realize  out  of  the  separate  estate 
of  any  member  composing  it. 

I  direct  judgment  to  be  entered  (1)  declaring  that 
defendants  Byron  John  Hill  and  Annie  Kirkbride  Hill 
are  respectively  interested  in  the  business  of  the  Hill 
Printing  Co.  .  .  .  and  in  the  lands  and  prem- 
ises on  Lowther  avenue,  in  the  proportions  in  which  they 
have  respectively  contributed  to  the  moneys  invested  therein ; 
(2)  declaring  that  the  share  of  Byron  J.  Hill  in  such  pro- 
perties is  liable  to  satisfy  plaintiffs'  claim;  (3)  directing  a 
reference  to  the  Master  in  Ordinary  to  ascertain  the  interest 
of  defendant  Byron  John  Hill  in  the  said  business  and  pro- 
perty, having  regard  to  the  declaration  aforesaid,  and  to  sell 
the  same,  and  directing  the  purchase  money  to  be  paid  into 
Court,  and  all  proper  parties  to  join  in  conveyances,  and 
directing  the  money  paid  into  Court  to  be  applied  in  pay- 
ment of  costs  of  action  and  then  in  payment  of  plaintiffs' 
claim.  .  .  .;  (4)  also  declaring  that  the  goods  and  chat- 
tels put  in  the  house  in  Lowther  avenue  ...  by  Byron  J.  Hill 
are  his  property,  and  that  the  same  (save  such  part  thereof  as 
is  by  law  exempt  from  execution)  are  liable  to  satisfy  plain- 
tiffs' claim;  (5)  directing  the  Master  to  ascertain  and  state 
what  portion  of  the  said  goods  and  chattels  is  liable  to  be  sold 
in  execution,  and  directing  the  same  to  be  sold  with  the  appro- 
bation of  the  said  Master,  and  the  proceeds  to  be  paid  into 
Court  and  applied  in  payment  of  plaintiffs'  costs  of  sale,  and 
then  in  pa3rment  of  plaintiffs'  claim  and  such  part  of  the  costs 
of  the  action  as  may  not  be  recovered  from  defendants; 
(6)  and  ordering  defendants  to  pay  costs  of  action  up  to 
•  and  including  this  judgment. 
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October  6th,  1906. 

divisional  court. 

Ee  GEfeOW  AND  TOWNSHIP  OF  PICKERING. 

Municipal  Corporations — Local  Option  By-law  —  Submis&wn 
to  Electors  —  Voting  by  Non-resident  Tenants — Majoriiij 
Procured  by  Bribery — Treating — Supporter  of  By-law  Act- 
ing from  Personal  Motives — Extent  of  Treating — Influ- 
ence upon  Majority, 

Appeal  by  the  township  corporation  from  order  of  ^Lere- 
DiTH,  C. J.,  in  Weekly  Court,  quashing  by-law  No.  871,  being 
a  local  option  by-law,  of  the  township  of  Pickering,  which 
was  approved  by  the  electors  by  a  majority  of  205  in  a  vote 
of  more  than  1,200. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Clute,  J. 

J.  E.  Farewell,  K.C.,  and  J.  M.  Godfrey,  for  the  corporar 
lion. 

E.  E.  A.  DuVernet,  for  the  applicant  Gerow. 

Falconbridge,  C.J. : — The  original  notice  of  motion 
sets  forth  12  grounds  of  objection  to  the  by-law.  All  of 
these,  save  one,  were  technical  in  their  nature,  and  Meredith, 
C.J.,  properly  refused  to  give  effect  to  any  of  them.  He, 
however,  thought  that  one  branch  of  them  was  somewhat 
serious.  It  was  alleged  that  a  large  number  of  tenants  who 
were  non-residents,  and  therefore  not  entitled  to  vote,  cast 
their  ballots.  The  evidence,  he  remarked,  was  not  very  sat- 
isfactory on  this  point,  and  it  now  appears  that  there  were 
only  4  persons  so  disqualified  who  voted  at  this  election,  and 
we  give  the  township  leave  to  file  the  certificate  of  the  derk 
to  this  effect. 

There  remains,  therefore,  only  one  ground  of  objection 
to  be  considered  in  the  present  appeal,  viz. :  "10.  The  majority 
of  the  votes  for  the  by-law  was  procured  by  bribery,  corrup- 
tion, and  undue  influence  practised  on  the  electors  at  said 
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election.^'  It  is  evident  that  the  draftsman  had  well  in  his 
mind  the  provisions  of  sec.  381  of  the  Consolidated  Munici- 
pal Act,  1903,  "Any  by-law  the  passage  of  which  has  been 
procured  through  or  by  means  of  any  violation  of  the  pro- 
visions of  sections  245  and  246  of  this  Act,  shall  be  liable 
to  be  quashed.     ...     ." 

.  .  .  .  The  Court  must  be  satisfied  that  the  violation 
of  the  sections  referred  to  was  the  means  of  the  passing  of 
the  by-law. 

The  particular  offence  charged  is  that  of  treating,  which 
is  not  specifically  mentioned  in  sec.  245  or  246.  Meredith, 
C.J.,  has,  however,  manifestly  regarded  treating  as  a  form 
of  bribery  or  undue  influence,  and  therefore  within  the  mis- 
chief aimed  at  by  the  statute. 

The  person  whose  alleged  lawless  acts  have  caused  the 
trouble  is  one  W.  E.  Vanstone,  and  there  is  no  pretence  that 
he  was  an  agent  of  those  who  were  supporting  or  promoting 
the  passage  of  the  by-law  in  question,  which  is  a  local  option 
by-law.  Vanstone  is  neither  in  principle  nor  in  practice  what 
IS  known  as  a  "temperance  man"  (i.e.,  total  abstainer  as 
distinguished  from  a  temperate  man).  On  the  contrary,  in 
the  pursuit  of  his  ordinary  business,  which  is  that  of  a 
drover,  he  spends  money  "  a  little  all  the  time  "  in  drinks 
and  treating.  His  custom  is,  "we"  (he  and  "the  boys") 
"generally  have  a  drink  when  we  can  get  any  place  handy.'' 
He  admits  that  the  temperance  party  probably  looked  at  him 
askance  as  being  a  "  whisky  man."  He  does  not  claim  to 
have  supported  the  by-law  on  account  of  any  principle  in- 
volved, nor  from  any  desire  to  suppress  the  traffic  in  liquor, 
but  in  order  to  "  get  even "  with  a  local  publican  who  had 
ordered  him  out  of  his  hotel,  and  Vanstone  accordingly  tried 
to  ''put  him  out  of  busim&s." 

Thus  is  presented  a  very  complete  paradox.  A  temper- 
ance by-law  is  in  qne?Jtion.  This  supporter  is  not  a  temper- 
:-nc«'  man.  And  it  is  charged  that  he  procured  the  passage 
of  the  by-law  by  corrupt  methods,  which  are  not  supposed 
to  be  those  of  temperance  people. 

The  whole  case  is  in  Vanstone's  evidence.  He  is  mani- 
festly quite  w.illing  to  pose  as  one  who  "  went  out  to  win  " 
the  election,  and  won.  But  he  does  not  prove  any  condi- 
tion  of  general  drunkenness  throughout  the  township  so  as 
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to  produce  obvious  demoralization  to  an  extent  which  might 
influence  the  election:  The  Tarn  worth  Case,  1  O'M.  &  H.  85. 
On  the  contrary,  there  is  no  evidence  of  the  treating  of  one 
elector,  and  no  evidence  of  any  intoxication. 

The  order  appealed  from  must  be  set  aside  with  costs  here 
and  below. 

Britton,  J.,  gave  written  reasons  for  the  same  conclu- 
sion, referring  to  The  Bradford  Case,  1  O'M.  &  H.  at  pp.  39, 
40,  41 ;  The  Drogheda  Case,  ib.  at  p.  259. 

Clute,  J.   also  concurred. 
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HoDGiNS,  Master  in  Ordinary.  May  4th,  1906. 

master's  office. 

CAMEEON  V.  PETBES. 

Partnership — Dissolution — Reference  to  Take  Accounts — Part^ 
nership  Articles — Covenant  for  PoAfment  of  Specified  Sum 
— Lien  for — Report  of  Master — Special  Circumstance. 

Reference  to  the  Master  in  Ordinary  in  a  partnership 
action. 

S.  Alfred  Jones,  for  plaintiff. 

W.  B.  Laidlaw,  for  defendant. 

The  Master: — By  partnership  articles  dated  17th  Feb- 
ruary, 1904,  plaintiff  and  defendant  entered  into  a  co-part- 
nership in  the  trade  or  business  of  manufacturers  of  shoe 
and  leather  dressing  and  other  specialties,  under  the  name, 
st}le,  and  firm  of  "The  Maple  L^  Brand  Shoe  and  Leather 
Dressing  Company,'^  for  the  term  of  3  years  from  the  said 
date,  at  N'o.  617  Queen  street  west,  in  the  city  of  Toronto. 

By  a  notice  in  writing  dated  1st  February,  1906,  defend- 
ant served  notice  on  plaintiff  that  the  partnership  should 
ceaae  at  the  expiration  of  15  days  from  that  date.  And  by 
judgment  dated  12th  Pebruarv-  of  the  same  year  the  part- 
nership was  declared  to  be  dissolved,  and  Mr.  E.  R.  C.  Clark- 
son  was  appointed  receiver,  and  the  usual  partnership  ac- 
counts were  directed  to  be  taken. 

Clause  2  of  the  partnership  articles  wa^s  aa  follows:  "2. 
That  the  said  co-partners  shall  each  contribute  towards  the 
capital  stock  of  the  co-partnership,  as  follows:  the  said 
VOL.  vm.  o.w.B.  Ro.  12 — 27 
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Michael  Peters  shall  furnish  all  necessary  capital  for  the 
carrying  on  of  the  said  business  until  the  same  becomes  a 
paying  concern,  and  shall  pay  to  the  said  Donald  Cameron 
$900  in  cash  on  the  execution  of  this  indenture;  and  the  said 
Donald  Cameron,  in  consideration  thereof,  shall  teach  ancl 
instruct  the  said  Michael  Peters,  to  the  best  of  his  ability  and 
at  all  times  during  working  hours,  in  the  manufacture  of  the 
said  shoe  and  leather  dressing,  and  generally  in  the  said 
tra<le  and  business." 

This  provision  brings  this  co-partnership  under  the  class 
of  partnerships  where  one  partner  contributes  all  the  capital 
necessary  for  the  business,  and  the  other  contributes  his  labour 
and  skill.  And  on  a  dissolution  of  such  a  partnership  the 
partner  who  has  contributed  the  money  or  property  which 
has  formed  the  capital  of  the  firm,  is  entitled,  after  pay- 
ment of  the  debts  of  the  co-partnership,  and  an  adjustment 
of  the  accounts  of  the  partners  inter  se,  to  be  repaid  the 
amount  of  money  or  value  of  the  property  he  has  contributed 
to  such  capital.  And  he  is  entitled  to  this  re-payment 
before  any  division  of  profits.  The  partner  who  has  contri- 
buted his  labour  or  skill  can  only  claim  as  his  compensation 
a  share  in  the  profits  which  the  co-partnership  has  earned  dur- 
ing the  term  of  the  partnership. 

Another  clause  in  the  said  co-partnership  articles  is  as 
follows:  "3.  That  all  losses  and  expenses  of  the  said  co- 
partnership shall  be  borne  and  paid  equally  by  the  said  co- 
partners.^^ 

This  clause  must  be  construed  as  subject  to  the  terms 
of  the  preceding  clause,  which  provides  that  the  defendant 
is  to  "furnish  all  necessary  capital  for  the  carrying  on  of 
the  said  business  until  the  same  becomes  a  paying  concern." 
But  xmtil  the  liabilities  — "  losses  and  expenses  " — of  the  said 
co-partnership  are  ascertained,  and  the  a««ets  are  realized,  it 
may  not  be  necessary  to  construe  or  apply  this  clause  further. 
But  in  order  that  the  co-partnership  assets  shall  be  properly 
administered  a  notice  to  creditors  must  issue  in  the  ordinaiT 
form. 

But  on  the  covenant  by  the  defendant  that  he  ''shall 
pay  to  the  said  Donald  Cameron  $900  in  cash  on  the  execu- 
tion of  this  indenture,  and  the  said  Donald  Cameron  in  con- 
sideration thereof  shall  teach  and  instruct  the  said  Michael 
Peters,  to  the  best  of  his  ability  and  at  all  times  during 
working  hours,  in  the  manufacture  of  the  shoe  and  leather 
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dressing,  and  generally  in  the  said  trade  and  business/^  I 
find  on  the  evidence  that  Donald  Cameron  did  teach  and 
instruct  Michael  Peters  as  required  by  the  clause,  and  that 
Donald  Cameron  is  therefore  entitled  to  be  paid  by  Michael 
Peters  $900,  with  interest  at  5  per  cent,  from  17th  February, 
1904. 

And  as  by  Con.  Rule  667  the  Master  is  authorized  under 
any  judgment  *^in  taking  accounts,  to  inquire,  adjudge,  and 
report  as  to  all  matters  relating  thereto  as  fully  as  if  the  same 
had  ^een  specially  referred,^'  and  as  by  sub-sec.  12  of  sec.  57 
of  the  Judicature  Act  it  is  required  that  in  every  cause  or 
matter  pending  before  the  Court  the  Court  shall  grant,  either 
absolutely  or  on  such  reasonable  terms  and  conditions  as 
shall  seem  just,  all  such  remedies  whatsoever  as  any  of  the 
parties  may  appear  to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly  brought  forward  in 
such  cause  or  matter,  so  that  as  far  as  possible  all  matters  so 
in  controversy  between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  all  multiplicity  of 
l^al  proceedings  concerning  any  such  matters  avoided,  it 
will  be  proper  to  report,  as  a  special  circumstance,  that  the 
plaintiff  being  entitled  to  recover  the  said  sum  of  $900  from 
defendant  under  the  covenant  in  the  said  partnership  articles, 
should  be  declared  to  have  a  charge  or  lien  on  any  moneys  to 
which  defendant  may  be  entitled  on  the  adjustment  of  the 
accounts  of  this  partnership. 

See  Elgie  v.  Webster,  5  M.  &  W.  518,  and  Lindley  on 
Partnership,  pp.  595-6. 


Scott.  Local  ^Faster.  April  9th  and 

October  8th,  1906. 

master's  office. 
E.  B.  EDDY  CO.  v.  RIDEAU  LUMBER  CO. 

Contract — Lumbering  Operations — Cleaning  out  Stream — Al- 
lowance for — Proportion  of  Cost — Driving  Timber — Breach 
of  Contract — Construction  of  Contract  —  Impossibility  of 
Performance — Failure  to  Get  Logs  out — Measure  of  Dam- 
ages— Destruction  of  Logs  by  Fire — Negligence — Nominal 
Damages — Interest — Costs — Claim  and  Counterclaim, 

This  is  an  action  referred  to  the  local  Master  at  Ottawa 
for  trial,  involving  disputes  arising  out  of  lumbering  opera- 
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tions  carried  on  by  the  parties  on  some  of  the  streams  tribu- 
tary to  Lake  Temiskaming.  The  matters  at  issue  fell  under 
three  heads:  one  forming  the  subject  of  the  disputed  portion 
of  the  claim,  and  the  other  two  of  the  counterclaim.  A  por- 
tion of  the  claim  was  not  disputed. 

J.  F.  Orde,  Ottawa,  and  M.  G.  Powell,  Ottawa,  for  plain- 
tiflffl. 

G.  F.  Henderson,  Ottawa,  for  defendants. 

• 

The  Local  Master  : — In  the  autumn  of  1903  a  verbal 
agreement  was  entered  into  between  the  local  agents  of  plain- 
tiffs and  defendants,  and  of  Mr.  J.  E.  Booth,  whereby  plain- 
tiffs and-  Booth  were  to  clean  out  one-half  each  of  a  stream 
known  as  the  Jean  Baptiste  creek,  charging  up  a  propor- 
tionate part  of  the  cost  to  defendants.  The  Jean  Baptiste 
creek  was  entirely  in  a  state  of  nature,  no  lumbering  opera- 
tions having  theretofore  been  carried  on  upon  it  The  evi- 
dence is  that  in  such  a  case  a  great  deal  of  preliminary  work 
in  the  way  of  cleaning  out  brush  and  fallen  trees,  cutting 
away  over-hanging  limbs,  etc.,  is  necessary  before  driving 
operations  can  be  successfully  carried  on.  It  was  this  dd^ 
of  work  that  the  agreement  contemplated.  A  portion  of  it 
was  done  in  the  autumn,  and  as  to  the  charge  for  that  no  dis- 
pute arises.  The  cold  weather,  however,  came  on  before  the 
work  was  completed,  and  the  remainder  of  it  was  done  in 
the  spring.  For  the  cost  of  this  latter  portion  defendant* 
dispute  their  liability.  I  find  on  the  evidence  that,  while 
doubtless  all  parties  assumed  that  the  work  would  all  be  done 
in  the  autumn,  the  agreement  was  in  no  way  contingent  on 
that.  I  find  further  that  a  large  part  of  th^  work  done  by 
plaintiffs  in  the  spring  was  primary  cleaning  out,  such  as 
defendants  had  agreed  to  share  the  cost  of.  This  must  be 
evident  from  the  undisputed  fact  that  over  a  considerable 
portion  of  the  creek  no  work  whatever  was  done  in  the  au- 
tumn. The  evidence  is  that  even  in  the  case  of  streams  that 
have  previously  been  driven,  a  certain  amount  of  cleaning 
out  is  necessary  each  spring,  and  for  this  class  of  work  de- 
fendants are  not,  of  course,  liable.  The  evidence  is,  how- 
ever, that  allowance,  and  I  think  I  must  find  suflScient  al- 
lowance, has  been  made  for  this  by  plaintiffs  in  arriving  at 
the  amount  claimed.  I  therefore  allow  plaintiffs'  claim  at 
$706.04,  the  full  amount  claimed. 
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Under  another  verbal  agreement  defendants  drove  cer- 
tain timber  of  the  plaintiffs'  down  a  stream  know  as  Hudson 
creek.  Both  the  measure  of  the  remuneration  payable  and 
the  quantity  of  the  timber  driven  were  disputed,  but,  in 
view  of  tiie  opinion  I  expressed  on  the  argument,  counsel  con- 
sented to  my  fixing  the  amount  due  defendants  under  this 
head  at  $214.20. 

The  most  serious  dispute  of  all,  and  one  without  wliich 
the  other  two  would  probably  never  have  gone  to  suit,  arises 
under  a  contract  in  writing,  dated  18th  March,  1904.  Under 
the  terms  of  this  defendants  undertook  to  "  drive,  sweep,  and 
boom  out  at  the  mouth  of  the  Wabis  creek"  certain  timber 
of  plaintiffs  on  that  creek,  plaintiffs,  in  consideration  thereof, 
undertaking  "  to  drive  and  sweep  all  the  logs  and  timber,  the 
property  of  the  said  Rideau  Lumber  Company  Limited, 
placed  in  or  on  the  banks  of  the  Jean  Baptiste  river  and 
Blanche  river,  from  its  junction  therewith  to  the  mouth  of 
the  said  Blanche  or  White  river,  and  there  deliver  the  same 
to  the  Upper  Ottawa  Improvement  Company,  Limited." 

The  two  following  clauses  occur  in  the  agreement: — 
"  3.  It  is  further  agreed  by  and  between  the  said  companies 
that  all  timber  or  logs  on  the  banks  of  the  said  rivers  or 
creeks,  to  be  driven  as  aforesaid,  and  which  is  not  dumped 
into  the  waters  of  said  rivers  and  creeks,  when  required  so  to 
be  for  that  purpose,  shall  be  dumped  by  that  company 
hereby  required  to  drive  same,  and  a  proper  statement,  shew- 
ing what  logs  anid  timber,  if  any,  were  so  dumped,  furnished 
forthwith  to  the  company  owning  same,  and  such  last  men- 
tioned company  shall  be  liable  for  the  usual  sum  paid  for 
dumping  logs  and  timber  similarly  situated,  and  pay  to  the 
company  dumping  same  said  sum  or  sums,  if  any,  on  demand. 

"5.  And  it  is  further  agreed  that  each  of  the  said  com- 
panies, their  successors  and  assigns,  shall  make  every  reason- 
able effort  under  the  circumstances  to  fulfil  their  respective 
parts  of  this  agreement,  during  the  driving  season  of  this 
year,  and  if  at  any  time  either  company  fail  to  do  so,  the 
other  company  may  give  notice  thereof  in  writing  to  such 
company  offending,  and  in  case  such  demand  is  reasonable 
and  not  complied  with  by  a  time  to  be  specified  for  that 
purpose  by  the  company  giving  notice,  such  last  mentioned 
company  may  perform  such  services  itself,  at  the  expense  and 
<^t  of  the  company  so  in  default." 
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The  agents  who  acted  in  the  matter  for  the  respective 
parties  agree  in  saying  that  clause  5  was  inserted  by  the 
solicitor  who  prepared  the  agreement  without  specific  instruc- 
tions from  them,  and  that,  owing  to  the  extreme  shortness  of 
the  driving  season,  the  portion  of  it  relating  to  notice  of  de- 
fault, etc.,  was  altogether  unworkable. 

Defendants  completed  their  part  of  the  contract,  and  as 
to  that  nothing  arises.     Plaintiffs  admittedly  left  a  large  pro- 
portion of  defendants'  logs  on  the  shores  of  the  Jean  Baptiste 
and  the  Blanche.     It  is  said  that  it  was  not  reasonably  pos- 
sible to  get  these  logs  down,  and  that  plaintiffs,  under  clause 
5  of  the  agreement,  and  even  apart  from  it,  are  thereby  ex- 
cused.    In  the  view  I   take,  it  is  unnecessary  to  consider 
whether  or  not  the  kind  of  impossibility  sought  to  be  set 
up  would  excuse  plaintiffs.     I  find  on  the  evidence  that  plain- 
tiffs' agents  did  not  make  proper  effort  to  get  the  logs  out, 
and  it  must  therefore  be  presumed  that,  had  they  done  so, 
they  would  have  succeeded  in  bringing  down  all  the  loofs. 
ITie  evidence  is  too  voluminous  to  permit  of  its  being  re- 
ferred to  in  detail.     I  may,  however,  mention  two  or  three 
points.       Notwithstanding  clause  3  of  the  contract,  prac- 
tically no  attempt  was  made  by  plaintiffs'  men  to  dump  or 
assist  in  dumping  defendants'  logs  on  the  banks  of  the  Jean 
Baptiste.     The  foreman  did  not  even  know  that  such  a  duty 
was  cast  on  him.     It  is  said  that  what  was  known  as  the 
McNaughton  dump  was  in  very  bad  shape  for  handling,  but 
plaintiffs'  men  did  not  even  try.     Again,  the  plaintiffs'  agent 
was  not  justified  in  closing  operations  on  the  Jean  Baptiste 
on  16th  May,  and  discharging  those  of  his  men  not  required 
for  the  sweeping  of  the  Blanche.     He  should  have  waited  (as 
defendants'  agent  did  on  the  Wabis)  for  the  rain  that  was 
almost  sure  to  come,  and  that  did  in  fact  come  a  few  days 
later.     Then,  as  regards  the  sweep  of  the  Blanche,  it  was 
not  impossible,  but  at  the  most  only  diflBcult,  to  roll  the 
remaining  logs  into  the  water  after  the  jam  had  been  cleared 
away.     There  was  plenty  of  water  in  the  river  all  summer, 
and  if  the  banks  were  too  muddy  to  work  on  to  advantage 
immediately  after  the  water  fell,  the  men  could  have  been 
sent  back  to  do  the  work  later  in  the  season.     The  plaintiffs 
are  therefore  liable  for  the  damages  occa.«»ioned  by  the  failure 
to  get  the  remainder  of  the  losrs  out,  and  the  only  reraaininsr 
question  is  as  to  the  measure  of  damages.     As  regards  tlie 
timber  other  than  that  in  the  Mcl^aughton  and  the  Stall- 
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wood  &  Gunn  dumps,  this  presents  no  serious  difficulty.  It 
was  all  brought  out  by  defendants  in  the  following  season, 
and  the  claim  made  is  for  the  cost  of  bringing  it  out,  to- 
gether with  interest  on  the  cost  of  the  stuff  for  the  year  during 
which  delivery  was  delayed,  and  both  of  these  defendants  are 
certainly  entitled  to  recover.  As  regards  the  McNaughton  and 
the  Stallwood  &  Gunn  timber,  however,  the  matter  is  further 
complicated,  by  the  fact  that  both  dumps  were,  in  the  inter- 
val, destroyed  by  fire.  The  Stallwood  &  Gunn  dump  was 
destroyed  by  a  purely  accidental  forest  fire  soon  after  the 
close  of  the  driving  season.  Learning  of  this,  defendants' 
agent,  id  order  to  protect  the  McNaughton  dump  from  a  simi- 
lar mishap,  gave  instructions  to  have  the  brush  burnt  away  • 
from  around  it,  as  it  is  customary  for  lumbermen  to  do  in 
the  case  of  their  shanties,  in  order  to  protect  them  from  tor- 
'M  fires.  The  pile,  however,  took  fire  from  the  burning 
brash  and  was  destroyed.  It  is  in  evidence  that  had  it  not 
beea  destroyed  in  this  way  it  would  not  have  been  destroyed 
at  all,  as  no  forest  fire  occurred  in  that  vicinity  during  the 
year.  In  the  view  I  take,  it  is  unnecessary  to  consider  whether 
or  not  the  burning  of  the  McNaughton  logs  was  due  to  the 
negligence  of  defendants^  employees.  It  appears  to  me  clear 
that  the  accidental  destruction  of  the  timber  by  fire  was  not 
a  result  flowing  so  naturally  from  the  plaintiffs*  breach  of 
covenant  as  to  entitle  defendants  to  the  value  of  the  timber 
by  way  of  damages.  There  was  evidence,  it  is  true,  to  the 
effect  that  forest  fires  are  of  common  occurrence  in  that 
country,  and  that  the  danger  from  them  is  a  constant  men- 
ace to  shanties  and  to  timber  left  behind  in  the  spring. 
Still  I  think  that  is  hardly  enough  to  render  plaintiffs  liable 
in  the  way  contended  for.  In  the  words  of  Armour,  C.J.,  in 
Leggo  V.  Welland  Vale  Co.,  2  0.  L.  R.  49,  it  was  not  a  dam- 
age such  as  might  fairly  and  reasonably  be  considered  as  either 
arising  naturally  according  to  the  usual  course  of  things 
from  the  breach  of  such  a  contract,  or  such  as  might  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.  I  quite  recognize  that  the  present 
is  a  much  stronger  case  for  allowing  the  damages  than  was 
^^go  v.  Welland  Vale  Co.  Still  I  think  that,  even  here, 
the  damages  are  too  remote.  The  most  that  can  be  said  is 
that  the  destruction  of  the  timber  by  fire  was  a  not  unlikely 
poesibihty,  and  that  I  think  is  not  enough.    To  what  damages 
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then  are  defendants  entitled  ?  As  the  McNanghton  and  Stall- 
wood  &  Gunn  timber  was  never  in  fact  brought  down  at  all, 
the  same  measure  obviously  cannot  be  applied  as  in  the  case 
of  the  other  logs.  It  does  not  appear  to  me  that  defendants 
are  entitled  to  any  more  than  nominal  damages.  The  loss 
of  the  timber  by  fire  is  the  only  damage  defendants  have 
suffered.  If  plaintiffs  are  not  liable  to  make  that  good,  there 
cannot  be  any  question  of  substantial  damages  at  all.  This 
result  may  appear  unfortunate  in  view  of  plaintiffs^  breach 
of  contract,  but  it  is,  I  think,  inevitable. 

x^s  arranged  on  the  argument,  I  will  hear  counsel  fur- 
ther as  to  the  quantity  of  timber  left  behind  by  plaintiffs  and 
brought  down  by  defendants  the  following  year,  and  as  to 
the  cost  to  defendants  of  bringing  it  down. 

Argument  was  afterwards  heard  as  to  the  amount  of 
damages  and  on  the  question  of  costs. 

The  Local  Master: — After  hearing  further  argument, 
I  find  that  6,500  logs  were  left  behind  in  1904  on  the  Jean 
Bapiiste  and  the  Blanche,  by  plaintiffs,  and  brought  down  the 
following  year  by  defendants.  This  is  exclusive  of  the 
McNaughton  and  the  Stallwood  &  Gunn  dumps  destroyed  by 
fire,  the  quantities  in  which,  as  only  nominal  damages  can 
be  recovered  in  respect  of  them,  it  is  unnecessary  to  find., 
The  total  number  of  logs  brought  down  by  defendants  in 
1905,  including  those  in  question,  was  31,667,  and  the  total 
cost  of  bringing  them  down  was  $1,000.  If  defendants  are 
entitled  to  a  proportionate  part  of  this  sum  as  the  cost  of 
bringing  down  the  6,500  logs,  the  amount  will  be  $291.37. 
Plaintiffs,  however,  point  out  that  defendants  would  have 
brought  down  the  other  logs  in  any  event,  and  contend  that 
the  cost  of  doing  so  could  not  have  been  materially  increased 
by  the  addition  of  6,500.  It  is  of  course,  my  duty,  in  as- 
sessing the  damages,  to  endeavour  to  place  defendants  in  the 
position  they  would  have  been  in  had  the  contract  not  been 
broken,  but  in  no  better  position;  and  if  it  clearly  appeared 
that  the  logs  were  brought  down  without  expense,  nothing 
would  be  allowable  under  this  head.  In  the  absence,  how- 
ever, of  clear  evidence  of  this,  I  cannot  aid  the  wrongdoer 
by  assuming  it  to  have  been  so.  It  is  definitely  proved  that 
defendant*?  brought  down  31,667  logs,  at  a  total  cost  of 
$1,000.    The  only  course  open  to  me  appears  to  be  to  attri- 
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bute  to  the  logs  in  question  a  proportionate  part  of  that  sum. 
To  fix  on  any  other  amount  would  be  a  pure  assumption. 

Defendants  are  also  entitled  to  interest  on  the  value  of 
the  logs  for  the  year  during  which,  owing  to  plaintiffs'  de- 
fault, they  were  deprived  of  the  use  of  them.  I  think,  on 
the  evidence,  this  must  be  calculated,  not  at  the  legal  rate, 
but  at  6  per  cent  It  was  the  custom  of  defendants  to  carry 
on  operations  with  money  borrowed  from  the  bank  at  that 
rate,  and  to  credit  receipts  from  sales  on  the  loan.  This  was 
done  in  the  year  in  question,  and  the  actual  loss  amounted 
therefore  to  6  per  cent.  The  amount  is  $225.  This  leaves 
a  net  balance  of  $24.53  due  defendants,  made  up  as  follows, — 

Amoimts  recovered  by  defendants: 

On  Hudson  Creek  contract $214  20 

On  Jean  Baptiste  and  Blanche  contract : 

Cost  of  bringing  logs  down $291  37 

Interest 225  00 

Burnt  logs,  nominal  damages 516  37 

730  57 
Amount  recovered  by  plaintiffs   . . .' 706  04 

Balance  due  defendants    $  24  53 

It  only  remains  to  dispose  of  the  question  of  costs.  Plain- 
tiffs have  succeeded  to  the  full  extent  of  their  claim,  but  of 
the  $706.04  recovered,  only  $292.67  was  ever  seriously  dis- 
puted. Defendants  have  succeeded  on  every  item  of  tlie 
counterclaim,  though  the  amount  recovered  is,  in  each  case, 
considerably  less  than  the  amount  claimed.  In  the  case  of 
the  largest  item,  only  nominal  damages  have  been  allowed. 
I  think  plaintiffs  are  entitled  to  the  general  costs  of  the  ac- 
tion, and  defendants  to  the  costs  of  the  counterclaim.  It  is 
true  that  the  chief  contest  was  on  the  counterclaim.  Still, 
plaintiffs  weire  fully  entitled  to  sue  for  the  claim,  as  it  was 
due  and  unpaid.  Defendants  might  have  paid  the  amount 
into  Court  and  brought  an  independent  action  on  the  counter- 
claim. I  think,  however,  that  the  justice  of  the  case  can  be 
fully  met  on  taxation  by  duly  considering,  in  fixing  counsel 
fee?,  etc.,  the  relative  importance  of  the  several  issues. 
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Teetzel,  J.  October  8th,  1906. 

CHAMBERS. 

FLBIMING  V.  McCUTCHEON. 

Arrest — Intent  to  Quit  Ontario — Intent  to  Defraud  Creditors 
— Evidence — Discharge  from  Custody. 

Defendant  was  arrested  under  an  order  for  arrest  made 
by  MacMahon,  J.,  on  material  which  established  a  prima 
facie  case  that  defendant  was  about  to  quit  Ontario  with 
intent  to  defraud  pl€untifE,  within  the  terms  of  sec.  1  of 
R.  S.  0.  1897  ch.  80.  Upon  his  arrest  he  was  released  on 
bail  in  terms  of  the  order. 

He  now  moved  to  set  aside  the  order,  and  in  the  alterna- 
tive for  his  discharge  under  Rule  1047,  upon  new  material 
filed  by  him. 

R.  McKay,  for  defendants. 

L.  F.  Heyd,  K.C.,  for  plaintiff. 

Teetzel,  J.: — Even  if  I  thought  the  original  material 
insufficient,  I  could  not,  as  I  understand  the  practice,  set 
aside  the  order,  as  that  could  only  be  done  on  appeal  to  a 
Divisional  Court. 

The  law  now  appears  to  be  well  settled  that  to  justify 
defendant's  detention  in  custody,  there  must  be  not  only  the 
intention  to  quit  Ontario,  but  also  the  intention  thereby  to 
defraud  his  creditors  in  general  or  plaintiff  in  particular,  and 
that  these  are  questions  of  fact  in  each  case  to  be  inferred 
from  the  facts  and  circumstances  shewn  by  the  affidavits.  See 
Phair  v.  Phair,  19  P.  R.  67;  Beam  v.  Beatty,  2  0.  L.  R.  362. 

Upon  the  motion  for  discharge  defendant  must  shew  such 
facts  and  circumstances  as,  in  the  opinion  of  the  Judge,  out- 
weigh the  prima  facie  case  made  by  plaintiff  and  which  nega- 
tive an  intent  to  defraud. 

After  a  perusal  of  all  the  material  filed,  I  am  of  the 
opinion  that  defendant  in  this  case  has  ^tablished  that  his 
departure  from  Ontario  was  not  with  the  intention  of  de- 
frauding his  creditors  in  general  or  plaintiff  in  particular, 
but  that  his  purpose  was  honestly  to  better  his  position  by 
establishing  himself  in  the  business  of  a  druorgist  in  the  pro- 
vince of  Saskatchewan. 
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Some  of  the  facts  which  I  find  and  which  influence  my 
conclusion  are:  (1)  the  sale  of  his  business  in  Ontario  was 
open  and  well  known  in  his  neighbourhood,  and  it  was  a 
profitable  sale;  (2)  long  before  plaintiff's  cause  of  action, 
arose,  defendant  had  seriously  contemplated  selling  out  and 
moving  to  Saskatchewan;  (3)  plaintiff's  action  is  for  breach 
of  promise  of  marriage;  her  damages,  if  any,  are  uncertain, 
and  defendant  is,  I  believe,  in  good  faith  defending  the  action, 
believing  plaintiff  has  no  right  to  recover;  (4)  defendant  has 
made  provision  out  of  the  sale  proceeds  to  pay  all  his  busi- 
ness creditors;  (5)  he  had  arranged  and  intended  to  return 
to  Ontario  about  the  end  of  September  or  beginning  of  Oc- 
tober to  settle  up  a  number  of  business  affairs,  pack  and  ship 
his  furniture,  and  attend  the  trial  of  this  action. 

The  order  will,  therefore,  be  directing  defendant's  dis- 
charge and  a  release  of  his  bail.  The  costs  to  be  costs  in  the 
cause  unless  otherwise  ordered  by  the  trial  Judge. 


Anglin,  J.  October  8th,  1906. 

TRIAL. 

KEBWATIN  POWER  CO.  v.  TOWN  OF  KEXORA. 

HUDSON'S  BAY  CO.  v.  TOWN  OP  KENORA. 

Water  and  Watercourses — Expropriation  of  Lands  of  Riparian 
Owners — Development  of  Water  Power  by  Municipality — 
Lease  from  Crown  of  Bed  of  Watercourse — Compensaiion  to 
Owners — Ba>sis  of — Value  of  Lands — Interest  of  Riparian 
Owners  in  Bed  of  Stream  and  Water  Power — Parties — 
Attorney-General  —  Nan-navigable  Stream  Lyin^  between 
and  Connecting  Navigable  Waters — Impediments  to  Navi- 
gation by  Falls — Title  to  Lands — Crown  Patent — Con- 
struction— Ownership  ad  Medium  Filum — Emjlish  Rules 
08  to  Non-tidal  Waters — Application  to  Ontario — Injury 
to  Dam — Compensation  for — Costs. 

Actions  to  restrain  the  municipal  corporation  of  the  town 
of  Kenora  from  prosecuting  expropriation  proceedings  in- 
stituted for  the  purpose  of  acquiring  certain  lands  situate  on 
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both  banks  of  a  watercourse  adjacent  to  the  town,  and  gen- 
erally known  as  the  east  branch  of  the  Winnipeg  river.  The 
lands  on  the  eastern  bank  (mainland)  were  the  property  of 
the  Hudson's  Bay  Co.,  and  those  on  iiie  western  bank  (Tun- 
nel Island)  were  owned  by  the  Keewatin  Power  Co.  The 
plaintiffs  also  asked  declarations  of  certain  rights  which 
they  asserted  in  the  bed  of  the  watercourse  and  in  the  water 
power  which  might  be  developed  from  it,  and  sought  to  pre- 
vent defendants  from  carrying  on  works  designed  for  the 
development  of  such  water  power. 

W.  Nesbitt,  K.C.,  and  J.  Jennings,  for  plaintiffs  the 
Keewatin  Power  Co. 

F.  H.  Phippen,  K.C.,  and  C.  A.  Moss,  for  plaintiffs  the 
Hudson's  Bay  Co. 

N.  W.  Rowell,  K.C.,  G.  Wilkie,  and  A.  McLennan, 
Kenora,  for  defendants. 

W.  H.  Hearst,  Sault  Ste.  Marie,  for  the  Attorney-General 
for  Ontario. 

Anglin,  J. : — In  1892  the  Hudson's  Bay  Co.  leased  part 
of  their  lands  on  the  eastern  bank  for  a  term  of  10  years  to 
(Messrs.  McCroeson  and  Hideout  for  the  purpose  of  establish- 
ing electric  light  and  power  works.  The  lessees  took  posses- 
sion of  these  lands  and  constructed  works  on  a  small  scale, 
using  for  their  purposes  a  portion  of  the  waters  of  the  water- 
course in  question.  In  1894  the  term  of  this  lease  was  ex- 
tended to  20  years,  subject  to  a  provision  for  cancellation 
upon  notice.  This  lease  was  at  a  later  date  transferred  to  the 
Citizens  Telephone  and  Electric  Power  Co.  of  Rat  Portage, 
which  made  a  further  development  of  the  water  power,  and 
supplied  the  town  of  Eat  Portage  and  its  citizens  with 
electric  light,  etc.  By  provincial  statute  2  Edw,  VII.  eh. 
62,  defendants  were  authorized  to  acquire,  and  they  subse- 
quently purchased  and  took  over,  the  water  plant  and  works 
of  the  Citizens  Telephone  and  Electric  Co.  Plaintiffs  the 
Hudson's  Bay  Co.  had  meantime  given  a  notice  of  cancella- 
tion to  the  Citizens  Co.,  imder  which  they  allege  that  all 
rights  under  the  lease  above  mentioned  expired  on  29th 
March,  1902.  Defendants,  however,  took  possession  of  the 
lands  covered  by  the  lease,  and  of  the  plant  and  works, 
under  their  assignment  from  the  Citizens  Co.  They  then 
conducted  negotiations  with  the  Hudson's  Bay.  Co.  for  the 
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purchase  from  them  of  the  lands  theretofore  leased  to  Messrs. 
McCrosson  and  Rideont.  These  negotiations  proved  unsuccess- 
ful, because  of  the  differences  between  the  parties  which  it 
is  the  purpose  of  these  actions  to  determine,  and  in  1903  de- 
fendants procured  from  the  legislature  authority  for  the  ex- 
propriation of  such  lands  on  both  sides  of  the  watercourse 
as  should  be  required  for  the  power  development  which  they 
contemplated  making.  In  1905  defendants  obtained  from 
the  Crowii,  as  represented  by  the  government  of  the  pro- 
vince of  Ontario,  what  purports  to  be  a  lease  of  the  bed  of 
the  watercourse  in  question.  They  then  proceeded  with 
blasting  and  other  works  for  the  development  of  power  in 
this  watercourse,  having  first  given  notices  of  expropriation 
of  the  lands  upon  the  banks  under  their  statutory  powers. 
Arbitrators  were  duly  appointed,  etc.  An  order  made  by  the 
District  Court  Judge  requiring  plaintiffs,  upon  payment  into 
Court  of  a  comparatively  trifling  sum,  to  deliver  to  defen- 
dants immediate  possession  of  the  lands  for  the  expropria- 
tion of  which  notices  had  been  given,  precipitated  the  present 
actions. 

In  the  course  of  the  trial  before  me,  by  arrangement  be- 
tween the  parties,  made  with  my  approval,  all  objections  by 
plaintiffs  to  the  sufficiency  and  regularity  of  the  expropria- 
tion proceedings  of  defendants  were  waived;  the  claim  for 
injunction  was  withdrawn ;  the  lands  described  in  the  expro- 
priation notices  given  by  defendants  were  conceded  to  be 
requisite  for  their  purposes;  and  it  was  agreed  "that  issues 
should  be  tried  to  settle  the  rights  of  the  parties  and  obtain 
<^irections  to  arbitrators  as  to  what  basis  damages  by  way  of 
/^?;^<5%^n8ation  are  to  be  assessed  on,  whether  as  owners  of 
^   o:M  river  in  addition  to  land,  or  as  owners  of  land  only, 
^     ^^ri  such  case  to  define  rights  to  be  taken  into  considera- 
^^^^^       V^y  arbitrators.^'     Certain  other  minor  difficulties  were 
^1^0      ^^justed. 

"^-^  a  result  of  this  very  sensible  arrangement,  the  develop- 

p  ^-^^     works  of  defendants  at  Kenora  are  proceeding.     The 

.V^'*"'t  is  now  asked  to  determine  for  what  plaintiffs  are  en- 

■^^^    to  claim  compensation — whether   (a)   merely  for  the 

^^    of  the  lands  on  the  respective  banks  of  the  water- 

y     ^^^  which  defendant*!  purpose  taking  from  them ;  or  (b) 

-T  ,      ^or  the  value  of  the  adjacent  bed  and  the  water  power 

Lv      ^*i  may  be  developed  from  the  watercourse  lying  between 

^    lands  of  the  Huflson's  Bay  Co.  and  those  of  the  Kee- 
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watiu  Power  Co. ;  or  (c)  for  the  value  of  the  lands  upon  the 
banks,  coupled  with  such  right*  in  the  waters  flowing  past 
them  as  plaintiflEs  are  entitled  to  as  riparian  owners. 

At  the  opening  of  the  trial  counsel  for  defendants  directed 
attention  to  the  fact  that  the  title  of  the  Crown  to  the  bed 
of  the  river,  and  to  the  water  power  in  question,  asserted  bj 
the  lease  to  defendants,  is  denied  by  defendants,  and  asked 
that  the  Attorney-General  for  Ontario  be  added  as  a  party 
defendant  in  each  action.  Counsel  for  plaintiflEs  op- 
posed that  motion.  Upon  being  asked  if  he  would 
agisent  to  this  being  done,  Mr.  Hearst,  who  appeared 
for  the  Attorney-General,  requested  an  opportunity  to 
obtain  specific  instructions.  He  subsequently  stated  that 
the  Attorney-General  declined  to  consent  to  be  made  a  party, 
and  I  thereupon  refused  Mr.  RowelFs  motion.  (See  Eddy 
V.  Booth,  7  0.  W.  R.  75.)  Mr.  Hearst  continued,  however, 
to  watch  the  proceedings  on  behalf  of  the  Attorney-General. 

Much  evidence  at  the  trial  and  not  a  little  strenuous 
argument  was  directed  to  the  question  whether  the  water- 
course with  which  we  are  dealing  should  be  deemed  part  of 
the  Winnipeg  river,  and  should  be  regarded  as  part  of  a 
stretch  of  navigable  water,  or  should  be  held  to  be  a  non- 
navigable  stream,  connecting  two  considerable  lake-like  ex- 
panses of  navigable  water,  neither  of  which  forms  part  of  a 
river.  Upon  this  branch  of  the  case  I  have  had  the  advan- 
tage not  merely  of  the  oral  testimony  adduced,  but  also  of 
the  view  which,  at  the  request  of  all  parties,  I  took  of  the 
waters  immediately  in  question  and  waters  adjacent  thereto. 
Upon  this  inspection  of  the  river  my  conclusions  as  to  the 
character  of  the  waters  at  the  point  in  dispute  are  largely 
ba^d. 

The  town  of  Kenora  is  situated  at  the  northern  end  of 
the  Lake  of  the  Woods.  This  large  and  important  body  of 
water,  studded  with  countless  islands,  extends  some  80 
miles  southerly  from  Kenora  to  the  mouth  of  the  Rainy 
river,  which  flows  into  it,  and  which  forms  part  of  the  in- 
ternational boundary  betweeen  Canada  and  the  United 
States  of  America.  Its  width  varies.  In  some  places  it  is 
many  miles  wide,  its  area  being  about  2,000  square  miles. 
It  is  said  by  some  witnesses  that  formerly  there  were  several 
natural  exits  for  the  waters  of  this  lake.  To-day  there  are 
but  two,  known  as  the  east  and  west  branches  of  the  Win- 
nipeg river,  and,  upon  the  evidence,  I  find  that  there  never 
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was  any  other  natural  outlet.  These  two  outlets — the  western 
carrying  about  3  or  4  times  as  much  water  as  the  eastern — 
are  three-quarters  of  a  mile  apart,  being  separated  by  Tun- 
nel Island. 

The  western  branch  is  several  hundred  feet  wide,  and  is 
crossed  by  a  costly  and  apparently  eflfective  regulating  power 
dam  constructed  by  the  Keewatin  Power  Co.  The  eastern 
branch,  about  60  feet  wide,  carries  a  considerable  volume 
of  water,  which  for  a  short  distance  rushes  down  what  may 
be  described  as  almost  a  gorge,  having  at  one  point  an  abrupt 
fall  of  some  15  feet.  The  length  of  this  *^  branch  "  is  about 
8,000  feet  measured  from  the  waggon  bridge  to  the  north 
end  of  Old  Fort  Island.  The  total  fall,  some  18  feet,  occurs 
in  a  distance  of  a  few  hundred  feet.  Above  and  below  the 
falls  this  branch  is  itself  navigable.  Upon  the  whole  evi- 
dence I  find  that  the  minimum  volume  of  water  flowing 
through  this  east  branch  is  and  always  haa  been  capable  of 
producing  in  the  natural  condition  of  the  stream,  upon  de- 
velopment, at  least  4,000  horse  power.  Below  the  point  at 
which  the  waters  of  the  eastern  and  western  branches  or 
otitlets  meet,  there  is  another  lake-like  expanse  of  waters, 
varying  in  width,  containing  many  islands,  and  with  very 
little,  if  any,  defined  current.  Though  much  smaller  than 
the  Lake  of  the  Woodjj,  this  body  of  water  is  not  at  all  dis- 
similar in  character. 

For  many  years  geographers  appear  to  have  treated  the 
Winnipeg  river  as  beginning  at  the  head  of  the  two  outlets 
from  tiie  Lake  of  the  Woods.  All  the  maps  and  documents 
produced,  many  of  them  of  a  public  character,  refer  to  the 
outlets  of  the  lakes  as  branches  of  the  river.  The  proper 
finding  upon  all  the  evidence  is,  in  my  opinion,  that  the 
Winnipeg  river  commences  at  the  points  of  outlet  from  the 
Lake  of  the  Woods,  and  that  the  expanse  below  the  falls  of 
the  east  and  west  branches,  and  those  branches  themselves  as 
well,  form  part  of  that  river. 

Of  the  non-navigabUity  of  both  branches,  for  a  short  dis- 
tance in  each,  there  cannot  be  any  question  whatever.  The 
waters  below,  as  well  as  above,  are,  however,  in  my  opinion, 
unqnestionably  navigable.  They  afford  a  route  for  carriage 
by  water  of  considerable  commercial  importance,  extending 
m  an  otherwise  unbroken  stretch  for  some  114  miles.  The 
traffic  upon  the  Lake  of  the  Woods  has  been  for  many  years 
pad;  and  is  still  considerable.       It  is  navigable  for  fairly 
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large  steamboats  for  a  distance  of  80  miles  south  of  Ken- 
ora.  North  of  Kenora,  after  the  falls  and  rapids  in  the 
east  and  west  branches  are  passed,  the  Winnipeg  river  broad- 
ens out  and  is  navigable  for  at  least  34  miles  by  small  steam- 
boats, some  3  or  4  of  which  ply  up  and  down,  carrying 
freight  and  a  few  passengers.  At  a  point  7  miles  north  of 
Kenora  the  first  rapids  occur.  They  are  not  sufficient  to 
interrupt  navigation.  From  a  point  34  miles  north  of 
Kenora  the  navigation  of  the  river  becomes  more  difficult, 
numerous  portages  being  necessary  before  Lake  Winnipeg, 
163  miles  distant  from  Kenora,  is  reached.  But  in  this  dis- 
tance there  are  several  stretches  of  good  water  about  20  miles 
in  length'  capable  of  carrjdng  boats  drawing  5  or  6  feet.  This 
river  for  many  years  served  as  part  of  the  trade  route  for  the 
Hudson's  Bay  carriers  from  the  east  to  Fort  Garry  and  other 
points.  York  boats,  with  a  capacity  of  20  tons,  were  navi- 
gated up  and  down  it.  The  volume  of  water  flowing  down 
the  river  is  at  all  points  such  that,  if  natural  obstacles  were 
overcome  by  canals  or  other  artificial  means,  a  route  for  navi- 
gation from  Lake  Winnipeg  to  Fort  Francis  would  be  quite 
feasible.  Even  in  its  present  condition  its  value  as  a  trade 
route  is  not  inconsiderable,  though  since  the  advent  of  rail- 
ways it  is  no  longer  travelled  as  it  was  in  by-gone  days.  Yet 
from  Fort  Francis  80  miles  down  the  Lake  of  the  Woods  to 
Kenora  and  from  Kenora  northwards  to  the  crossing  of  the 
transcontinental  railway — 26  to  30  miles  farther — Mr.  Henry 
Buttan,  a  witness  for  plaintiflfs,  upon  whose  testimony  I  feel 
that  I  may  rely,  says  the  waterway  is  of  very  great  value, 
adding  that  the  natural  impediment  to  navigation  presented 
by  the  falls  in  the  east  branch  of  the  river  can  be  easily  over- 
come by  means  of  a  canal.     .     . 

[Quotations  shewing  what  is  a  navigable  river,  from 
Regina  v.  Meyers,  3  C.  P.  at  pp.  349,  350,  351,  352;  Essen 
V.  McMaster,  1  Kerr  501;  Rowe  v.  Titus,  1  Allen  329;  Mc- 
Laren V.  Caldwell,  6  A.  E.  at  p.  489;  Wadsworth  v.  Smith, 
11  Me,  280;  The  Montello,  20  Wallace  430;  United  States 
V.  Rio  Grande,  174  TJ.  S.  R.  690;  Broadnax  v.  Baker,  94 
X.  C.  675;  Farnham  on  Waters,  pp.  125,  127.] 

Applying  these  definitions  of  navigability,  I  have  little 
hesitation  in  holding  that  the  Winnipeg  river,  said  to  carry 
a  volume  of  water  little  inferior  to  that  of  the  Ottawa,  for- 
merly a  great  channel  of  commerce  and  still  of  considerable 
value  as  a  trade  route,  must  be  deemed  a  navigable  river. 
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There  can  be  no  question  whatever  of  the  navigation  in  fact 
at  the  present  time  of  the  waters  of  this  river  for  34  miles 
below  the  falls  of  the  east  branch  at  Kenora,  and  of  the  waters 
of  the  Lake  of  the  Woods  for  80  miles  above  Kenora.  This 
ea^t  branch,  whether  regarded  as  part  of  the  Winnipeg  river, 
as  I  think  it  should  be,  or  as  a  distinct  stream,  is  unques- 
tionably a  link  in  a  great  stretch  of  navigable  waters  of  con- 
piderable  commercial  value  and  importance,  in  the  course  of 
which  occurs,  in  a  distance  of  114  miles,  but  one  natural 
impediment  to  navigation.  Such  is  the  character  of  the 
watercourse  in  whicli  it  becomes  necessary  to  determine  the 
extent  of  the  rights  of  riparian  proprietors,  which  plaintiffs 
certainly  are. 

The  Keewatin  Power  Company,  Limited,  are,  by  grant 
from  the  government  of  Ontario,  dated  30th  April,  1894, 
owners  of  the  whole  of  Tunnel  Island,  excepting  only  the 
right  of  way  of  the  Canadian  Pacific  Railway  Company  across 
the  island. 

The  Hudson^s  Bay  Company  claim  to  have  had  title, 
under  grant  and  charter  of  His  late  Majesty  King  Charles 
II.,  to  a  vast  territory  lying  north  and  west  of  the  great 
lakes,  which  included  the  lands  in  question.  By  deed  of 
surrender,  executed  in  November,  1869,  the  Hudson's  Bay 
Company  relinquished  to  the  Crown  all  their  rights  of  gov- 
ernment over  this  great  territory  and  title  to  all  the  lands 
comprised  in  it,  excepting  certain  reserved  strips  or  blocks 
occupied  by  and  in  proximity  to  their  established  trading 
posts,  the  lands  so  retained  to  be  selected  and  to  amount  in 
all  to  50,000  acres.  Upon  the  eastern  bank  of  the  east 
branch  of  the  Winnipeg  river  the  company  at  first  stipulated 
for  a  reservation  of  60  acres.  But,  the  lands  selected  at  their 
various  posts  being  somewhat  less  than  the  50,000  acres  agreed 
upon,  in  1872,  under  an  order  in  council  of  the  government 
of  the  Dominion  of  Canada,  to  which  the  British  government 
had  transferred  the  lands  relinquished  by  the  company,  the 
company  were  allowed  to  select  "additional  tracts  of  land'' 
to  complete  the  area  of  50,000  acres  for  which  they  had 
stipulated.  They  then  asked  for  and  obtained  the  right  to 
retain  a  block  of  690  acres  at  Rat  Portage.  These  lands  were 
surveyed  and  laid  out  by  Charles  F.  Miles,  P.L.S.,  under  in- 
structions from  the  'Minister  of  the  Interior.  They  border 
on  the  Lake  of  the  Woods  and  the  east  branch  of  the  Winni- 
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peg  river.  In  1887  the  government  of  the  provmee  of  On- 
tario, at  the  request  of  the  Dominion  authorities,  issued  a 
patent  to  the  Hudson's  Bay  Company  for  this  tract  of  690 
acres,  laid  out  by  Miles.  The  Hudson's  Bay  Company  assert 
that  this  patent  was  merely  confirmatory  of  a  title  which  they 
had  from  the  time  of  the  grant  of  Charles  IL,  and  retained 
by  virtue  of  their  reservation  of  50,000  acres  from  the  sur- 
render to  the  Crown  in  1869.  This  defendants  do  not  admit, 
claiming  that  the  Hudson's  Bay  Company's  title  rests  solely 
upon  the  patent  of  1887  from  the  government  of  Ontario. 

The  deed  of  surrender  from  the  Hudson's  Bay  Company 
to  the  Crown  excepts  the  reserved  lands  in  these  terms: — 
"  2.  The  company  to  retain  all  the  posts  or  stations  actually 
possessed  and  occupied  by  them  or  their  officers  or  agents, 
whether  in  Ruperfs  Land  or  any  other  part  of  British  North 
America,  and  may  within  12  months  after  the  acceptance 
of  the  said  surrender  select  a  block  of  land,  adjoining  each 
of  their  posts  or  stations,  or  within  any  part  of  British  North 
America,  not  comprised  in  Canada  and  British  Columbia, 
m  conformity,  except  as  regards  the  Eed  River  Territory, 
with  a  list  made  out  by  the  company,  and  communicated  to 
the  Canadian  Ministers,  being  the  list  in  the  annexed  sche- 
dule. The  actual  survey  is  to  be  proceeded  with  with  all 
convenient  speed." 

"  4.  So  far  as  the  configuration  of  the  country  admits,  the 
blocks  shall  front  the  river  or  road  by  which  means  of  access 
are  provided,  and  shall  be  approximately  in  the  shape  of 
parallelograms,  and  of  which  the  frontage  shall  not  be  more 
than  half  the  depth." 

At  Rat  Portage  the  company's  reservation,  according  to 
the  schedule  annexed  to  the  deed  of  surrender,  was  restricted 
to  50  acres.  What  portion  of  the  690  acres  eventually 
granted  these  50  acres  comprise,  it  is  impossible  to  say.  The 
increase  in  the  area  allotted  to  the  company  at  Rat  Portage 
IS  explained  by  a  report  of  the  Deputy  Minister  of  the  In- 
terior to  have  been  "the  result  of  subsequent  arrangement 
between  the  company  and  the  government."  The  order  in 
council  of  the  Ontario  government  shews  that  the  patent 
for  the  690  acres  was  issued  on  the  recommendation  of  the 
Minister  of  Crown  Lands,  stating  that  ^^  it  is  proper  that  the 
agreement  entered  into  by  the  government  of  Canada  with 
the  Hudson's  Bay  Company  in  the  years  1870  and  1872 
should  be  carried  out  in  good  faith.'* 
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The  Ontario  patent  issued  to  and  accepted  by  the  Hud- 
!^n's  Bay  Company  grants  to  them  "a  parcel  or  tract  of 
land  .  .  .  containing  by  admeasurement  690  acres,  be 
the  same  more  or  less,  being  composed  of  a  block  of  land  as 
shevm  by  a  plan  of  survey  by  Provincial  Land  Surveyor 
Charles  F.  Miles,  dated  7th  January,  1875.  .  .  ."  This 
plan  shews  the  plot  of  690  acres  to  extend  to  the  water's 
edge  of  the  Lake  of  the  Woods  and  of  the  east  branch  of  the 
Winnipeg  river. 

Applying  the  ordinary  canons  of  construction,  the  posi- 
tion of  the  Hudson's  Bay  Company  should  be  rather  better 
under  the  patent  from  the  Ontario  government,  than  under 
the  earlier  title  which  the  company  asserts,  since  a  reserva- 
uon  in  their  deed  of  surrender  would  be  restricted  to  that 
which  it  expresses,  rather  than  extended  to  include  incidental 
rights  not  in  terms  reserved:  Bullen  v.  Dunning,  5  B.  & 
C.  849,  850.  These  plaintiffs  are,  of  course,  entitled  to  tlie 
full  benefit  of  the  patent  from  the  government  of  this  pro- 
vince which  they  have  accepted  and  which  they  produce  in 
evidence  of  their  title.  I  find  nothing  in  the  terms  of  the 
reservation  in  the  deed  of  surrender  that  would  aid  them  in 
maintaining  a  construction  of  it  which  would  assist  their 
present  claim.  I  cannot,  therefore,  see  that  their  claim  of 
title  by  reservation,  if  conceded,  would  at  all  improve  their 
position  or  confer  rights  wider  or  more  extended  than  those 
assured  to  them  by  their  provincial  patent. 

Mr.  Rowell  contended  that  because  plaintiffs'  grants  are 
from  the  Crown  they  must  receive  a  construction  which  would 
confine  the  subject  matter  of  the  grants  strictly  to  that  which 
is  explicitly  described.  In  Lord  v.  Commissioners  of  Syd- 
ney, 12  Moo.  P.  C.  473,  it  was  held  that  a  Crown  grant  of 
lands  bordering  upon  a  non-navigable  creek  carried  title 
to  the  bed  ad  medium  filum.  .  .  .  See  too  Attorney- 
General  V.  Scott,  34  S.  C.  R.  603,  615. 

Xor  does  the  fact  that  the  Hudson's  Bay  Company's 
landjs  are  described  as  a  parcel  shewn  upon  a  plan,  which 
indicates  the  water's  edge  as  one  of  the  boundaries  of  the 
parcel,  at  all  affect  the  rights  of  the  grantee.  These  rights 
are  precisely  the  same  as  if  the  lands  had  been  described  by 
metes  and  bounds,  and  as  extending  to  any  lying  along  the 
water's  edge;  Micklethwaite  v.  Newberry  Bridge  Co.,  33  Ch. 
D.  133, 145;  Kirchoffer  v.  Stanbury,  25  Gr.  413,  418;  Smith 
V.  MilUons,  16  A.  R.  140. 
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In  the  case  of  the  Hudson's  Bay  Company,  therefore, 
subject  to  some  reservations  in  their  grant  with  which  I 
shall  deal  presently,  the  question  is  squarely  presented,  does 
a  grant  from  the  Crown  of  lands  of  defined  area,  extending 
to  the  water's  edge  of  such  a  stream  as  the  east  branch  of  the 
Winnipeg  river,  carry  with  it  title  to  the  river  bed  ad  medium 
filum,  and  to  the  superjacent  waters  and  the  rights  to  any 
power  that  may  be  developed  from  them  ? 

Subject  to  the  effect  of  special  terms  in  the  grant  to  the 
Keewatin  Power  Company,  which  must  be  separately  dealt 
with,  the  same  question  arises  upon  that  instrument. 

Plaintiffs  maintain  that  the  English  rule  under  which  a 
grant  of  lands  upon  the  banks  of  non-tidal  waters  entitles 
the  grantee  to  claim  tliat  his  lands  extend  ad  medium  filum 
aquae,  is  in  full  force  in  this  province;  they  further  contend 
that  as  riparian  owners,  though  the  alveus  ad  medium  should 
not  be  held  to  be  included  in  the  grant  to  them  from  the 
Crown,   they  are  entitled  to  the  use — ordinary   and  extra- 
ordinary— of  the  waters  flowing  past  their  lands;  they  also 
assert  that  in  any  case  the  titles  of  riparian  owners  prima 
facie  extend  to  mid-stream    in    such    portions    of  navigable 
waters  as  are    non-navigable  owing  to  natural  impediments. 
Defendants,  while  fully  admitting  the  common  law  doctrine 
prevalent  in  England,  maintain  that  a  different  rule  must 
obtain  on  this  continent;  that  the  rule  that  the  ownership 
of  the  alveus  remains  in  the  Crown,  confined  in  England  to 
tidal  waters,  must  here  be  extended  to  all  waters  navigable 
in  fact;  that  where  the  waters  above  and  below  are  navig- 
able, a  short  watercourse  connecting  such  navigable  waters, 
though  obstructed  by  a  non-navigable  fall  or  rapid,  must 
be  deemed  part  of  a  navigable  stretch  of  water;  and  that 
the  rights  of  riparian  owners  along  such  obstructed  water- 
course are  the  same  as  those  of  riparian  proprietors  whose 
lands  border  upon  the  main  bodies  of  water  above  and  below. 
They  further  maintain  that  any  extraordinary^  use  of  the 
waters  of  a  stream,  such  as  for  purposes  of  power  develop- 
ment, is  incident   to  the   ownership  of  the    alveus,   and    is 
not  the  right  of  a  proprietor  whose  lands  extend  only  to 
the  water's  edge. 

The  doctrine  of  the  common  law  as  administered  in  Eng- 
land that,  whereas  in  tidal  navigable  waters  the  title  to  the 
alveus  is  presumed  to  remain  in  the  Crown  unless  expressly 
jrranted,  in  all  non-tidal  rivers,  whether,  in  fact,  navigable 
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or  non-navigable,  the  title  to  the  alveus  is  presumed  to  be  in 
the  riparian  proprietors,  is  too  long  and  too  clearly  established 
to  admit  of  any  controversy.  Upon  the  applicability  of 
the  latter  portion  of  this  rule  to  navigable  non-tidal  rivers 
in  Ontario,  -and  to  non-navigable  portions  of  navig- 
able water  stretches,  the  parties  are  at  issue.  Counsel  for 
plaintiffs  concede,  however,  that  whereas  in  England,  upon 
waters  non-tidal  but  navigable  in  fact,  the  public  right  of 
navigation  depends  upon  some  Act  of  Parliament,  or  upon 
express  dedication  or  prescription,  in  Ontario,  as  in  the 
United  States,  this  right  exists  jure  naturae  and  independ- 
ently of  any  statute,  proven  grant,  or  presumption  from  user. 
This  conceded  modification  of  the  English  doctrine  is  well 
warranted  by  authority:  Regina  v.  Meyers,  3  C.  P.  305, 
346,  351,  and  many  later  cases;  see  too  Caldwell  v.  McLaren, 
9  App.  Ca*.  at  p.  405. 

How  far,  if  at  all,  the  doctrines  of  the  English  common 
law  are  to  be  otherwise  modified  in  their  application  to  the 
rivers  and  lakes  of  this  province  is  the  principal  question 
for  determination  in  these  actions.  Upon  this  subject  we 
have  had  some  valuable  expressions  of  judicial  opinion  m 
our  own  Court*^.  'There  has  also  been  much  discussion  in 
the  Courts  of  the  United  States  upon  the  same  question, 
which  ha«i  frequently  arisen  in  various  States  of  the  Union. 
•    •    •     • 

[Quotations  from  and  references  to  Re  Provincial  Fish- 
eries, 26  S.  C.  R.  444,  451,  521 ;  Barthel  v.  Scotten,  24  S. 
C.  R.  367,  370;  The  Queen  v.  Robertson,  6  S.  C.  R.  52,  129; 
Batte  V.  Booth,  14  A.  R.  419,  439 ;  Parker  v.  Elliott,  1  C. 
P.  470,  489;  Regina  v.  Meyers,  3  C.  P.  305,  350,  351,  357; 
Gage  V.  Bates,  7  C.  P.  116,  122;  Attorney-General  v.  Perry, 
15  C.  P.  329,  331;  Dickson  v.  Snetsinger,  23  C.  P.  235, 
245;  Warin  v.  London  and  Canadian  Loan  and  Agency  Co., 
7  0.  R.  705,  722,  723;  Miller  v.  Great  Western  R.  W.  Co., 
13  U.  C.  R.  582;  Regina  v.  Sharp,  5  P.  R.  135;  Kaims  v. 
TurviDe,  32  U.  C.  R.  17;  Re  Trent  Valley  Canal,  12  0. 
R.  153.] 

In  none  of  these  cases  does  the  question  now  presented 
appear  to  have  been  expressly  decided.  But  the  expressions 
of  opinion  quoted  from  Judges  of  eminence  are  so  clear 
and  numerous  that  they  seem  entitled  to  be  accorded  the 
weight  of  binding  authorities.  What  is  there  to  be  found 
apainst  them?    .     .     . 
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[Quotations  from  and  reference  to  Massawippi  Valley 
R.  W.  Co.  V.  Reed,  33  S.  C.  R.  457,  468,  469;  The  Queen 
V.  Robertson,  6  S.  C.  R.  52;  Lord  v.  Commissioners  of  Syd- 
ney, 12  Moo.  P.  C.  473;  Caldwell  v.  McLaren,  9  App.  Cas. 
392,  404;  ReMcDonough,  30  U.  C.  R.  288.] 

I  find  no  other  reported  case  in  this  province  or  in  Eng- 
land which  throws  any  light  upon  the  question  how  far 
our  non-tidal  navigable  waters  should  be  deemed  subject 
to  the  ad  medium  of  the  English  common  law.  The  weight 
of  judicial  opinion  of  authority  in  this  province  distinctly 
supports  the  view  that  the  soil  in  our  rivers  navigable  in 
fact  is  presumed  to  remain  in  the  Crown,  unless  expressly 
granted. 

The  American  authorities  afford  little  assistance.  The 
Supreme  Court  of  the  United  States  has  held  in  many  cases 
that  grants  of  land  bounded  by  waters,  made  without  recur- 
vation, must  be  construed  according  to  the  law  of  the  State 
in  which  the  lands  lie:  Hardin  v.  Jordan,  140  U.  S.  E. 
371;  Mitchell  v.  Smale,  ib.  406;  Grand  Rapids  v.  Butler, 
159  U.  S.  R.  87;  .  .  .  The  Genesee  Chief  v.  FiiszhugJ), 
12  How.  (U.  S.)  443;  ..  .  Kingman  v.  Sparrow,  12 
Barb.  201;  Canal  Commissioners  v.  People,  5  Wend.  446; 
United  States  v.  Chandler-Dunbar  Co.,  Want}%  J.,  United 
States  Circuit  Court,  20th  July,  1905,  not  reported.     .     .    . 

Beyond  vague  statements  that  the  ad  medium  rule  is 
unsuited  to  the  conditions  of  non-tidal  navigable  waters 
in  Canada,  and  should  therefore  be  held  not  to  be  in  force, 
I  find  no  reason  advanced  in  our  cases  (excepting  Dickson  v. 
Snetsinger,  the  ratio  decidendi  of  which  seems  inapplicable 
to  the  western  portion  of  this  province)  to  support  the  view 
propounded  in  the  comparatively  numerous  dicta  which  I 
have  quoted.  While  it  is  obvious  that  the  ad  medium 
rule  would  produce  incongruities  and  almost  absurdities,  ii 
applied  to  the  great  lakes,  and  must  give  rise  to  serious  diffi- 
culties if  held  applicable  to  rivers  forming  part  of  the  inter- 
national boundary,  I  must  own  that  I  see  no  incongniity 
and  no  difficulty  likely  to  result  from  its  application  to  our 
numerous  inland  rivers  which  are  navigable  in  fact. 

If  the  ad  medium  rule  should  be  discarded  merely  on  the 
ground  of  unsuitability,  where  should  the  line  be  drawn? 
Because  unsuitable  to  some  of  our  non-tidal  navigable 
waters,  should  it  be  held  inapplicable  to  all  ?  Uniformity 
might  be  so  attained,  but  would  not  that  end  be  practically 
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achieved  by  excepting  from  the  application  of  the  rule  only 
the  great  lakee  and  the  rivers  connecting  them  and  other 
rivers  which  form  part  of  the  international  boundary  ? 

How  far  does  merely  partial  unsuitability  warrant  the 
exclusion  from  our  system  of  jurisprudence'  of  a  portion, 
not  of  the  English  statutory  law,  but  of  the  common  law 
proper  ? 

The  Act  of  1792,  32  Geo.  III.  ch.  1,  introduced  "the 
laws  of  England''  in  the  most  comprehensive  terms.  It 
contained  no  restricting  words,  such  as  '*  so  far  as  applicable 
to  conditions  prevailing  in  Upper  Canada,^'  ''  so  far  as  local 
circumstances  permit,^'  "  so  far  as  such  laws  can  be  applied," 
or  "  as  near  as  might  be/' 

Upon  such  qualifying  words  the  Courts  have  held  that 
certain  English  statutes,  not  suitable  to  young  colonies  In 
new  countries,  were  not  brought  into  force  by  enactments 
introducing  English  law  in  terms  otherwise  general:  At- 
torney-General V.  Stewart,  2  Mer,  143;  Whicker  v.  Hume,  7 
H.  L.  C.  134;  Bex  v.  McKinney,  14  App.  Gas.  77;  Yeap 
Cheah  Xeo  v.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381 ;  Mayor  of 
Lyons  v.  East  India  Co.,  1  Moo.  P.  C.  175.  But,  although 
the  statute  in  question  in  the  three  cases  first  cited  (the 
Mortmain  Act)  has  been  held  to  be  in  force  in  Ontario — 
Doe  Anderson  v.  Todd,  2  U.  C.  R.  82 ;  Whitby  v.  Liscombe, 
23  Gr.  1;  Macdonell  v.  Purcell,  23  S.  C.  R.  101— opinions 
have  very  much  differed  as  to  the  sufficiency  of  the  general 
language  of  32  Geo.  III.  ch.  1  to  effect  its  introduction. 
.  .  .  .  But  statute  law  and  common  law  existing  in- 
dependently of  statute  are  widely  different  subjects :  Uniacke 
V.  Dickson,  2  N.  S.  Rep.  (James)  287,  289,  290;  and  I 
find  no  case  in  which  it  has  been  held  that  a  general  and 
unrestricted  introduction  of  English  law  into  ceded  territory 
does  not  bring  into  force  the  entire  common  law  proper,  as 
distinguished  from  English  statutory  law.  There  are,  how- 
ever, several  dicta  of  learned  Judges  to  the  effect  that  the 
introduction  of  the  common  law  proper  into  Upper  Canada  is 
subject  to  the  same  qualification  which  has  been  implied  in 
regard  to  the  statute,  namely,  that  provisions  of  the  English 
law  not  applicable  to  the  state  and  condition  of  the  province 
wen?  not  imported.     .     .     . 

[Reference  to  Doe  Anderson  v.  Todd,  2  U.  C.  R.  at  p. 
86;  Whitby  v.  Liscombe,  23  Gr.  at  p.  37;  Attorney-General 
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V.  Stewart,  2  Mer.  at  p.  148;  Gage  v.  Bates,  7  C.  P.  at  p. 
129 ;  Dickson  v.  Snetsinger,  23  C.  P.  at  p.  245 ;  Re  Provin- 
cial Fisheries,  26  S.  C.  R.  at  p.  528.] 

Though  it  be  fairly  well  established  that  such  portions 
of  the  English*  common  law  proper  as  were  not  reasonably 
applicable  to  the  conditions  of  this  province  were  not  intro- 
duced in  1792,  yet  the  applica^tion  of  the  criteria  of  "suit- 
ability" and  "reasonableness"  must,  except  in  the  clearest 
cases,  always  give  rise  to  difficulty  and  not  infrequently  to 
divergence  of  opinion:  see  Doe  Anderson  v.  Todd,  2  U.  C. 
R.  at  p.  87,  per  Robinson,  C.J.  Assuming  that  doctrines 
of  the  English  common  law  wholly  unsuited  to  our  conditions 
should  be  altogether  rejected,  and  other  doctrines  of  the  same 
law  applied  only  so  far  as  they  appear  to  be  reasonably 
adaptecl  to  those  conditions,  in  determining  to  what  non- 
tidal  navigable  waters  in  Ontario  the  English  ad  medium 
rule  is  not  reasonably  applicable,  our  Courts  would  encounter 
many  difficult  problems,  for  the  solution  of  which  it  would 
scarcely  seem  possible  to  prescribe  any  immutable  standard. 

That  the  rights  of  riparian  proprietors  may  be  as  little 
uncertain  as  possible,  it  will  be  better,  if  a  logical  basis 
can  be  found  for  that  conclusion,  that  it  should  be  held  that 
the  ad  medium  rule  does  not  apply  to  any  waters  in  this 
province  which  are  navigable  in  fact,  rather  than  that  the 
rule  applies  to  such  bodies  of  navigable  water  as  the  Courts 
may  from  time  to  time  deem  fit  subjects  for  its  application. 
I  think  such  a  basis  exists. 

It  is  conceded  that  the  public  right  of  way  upon  our 
non-tidal  waters  which  are  navigable  in  fact  has  always 
existed  ex  jure  naturie.  That  right  in  these  waters  is  pre- 
cisely tlie  same  as  the  like  right  in  tidal  navigable  waters. 
If  the  presumption  which  ascribes  to  the  Crown  the  title 
in  the  soil  under  English  waters  navigable  in  law  rests 
upon  the  tidal  character  of  such  waters,  the  fact  that  the 
right  of  navigation  upon  our  waters  exists  jure  naturae  is 
not  of  importance;  but,  if  that  presumption  arises  from  the 
oxisfenci'  jure  natura:^  of  tlic*  public  right  of  navigation  in 
English  tidal  waters,  then  the  like  right  in  our  non-tidal 
navigable  waters  should  carry  with  it  the  same  presumption. 

Upon  an  examination  of  the  English  cases,  the  naviga- 
bility and  not  the  tidal  character  of  tidal  navigable  waters 
appear  to  ho  the  real  foundation  of  the  presumption  that  the 
ownersl'if)  of  the  soil  is  vested  in  the  Crown. 


KEEWATIN  POWER  CO.  v.  TOWN  OF  KENORA,         383 

Although  the  flux  and  reflux  of  the  tide  affords  prima 
facie  evidence  of  navigability,  its  strength  depends  upon  the 
situation  and  nature  of  the  channel:  Rex  v.  Montague,  4 
B.  &  C.  598,  602;  Miles  v.  Hose,  5  Taunt.  705;  Mayor  of 
Lvons  v.  Turner,  Cooper  86.  In  these  and  other  cases 
it  has  been  held  that  many  incidents  of  tidal  navigable  waters 
do  not  extend  to  non-navigable  waters  subject  to  the  influence 
of  the  sea  tides.     .     .     . 

[Reference  to  Woolrych's  Law  of  Waters,  2nd  ed.,  p. 
42;  Illinois  Central  R.  R.  Co.  v.  lUinios,  146  U.  S.  R.  387; 
Gann  v.  Free  Fishers  of  Wliitedale,  11  H.  L.  C.  192.] 

A  consideration  of  the  decisions  upholding  the  title  of 
the  Crown  to  the  bed  of  tidal  waters  has  satisfied  me  that 
the  necessity  of  fully  protecting  the  public  rights  of  naviga- 
tion and  fishery  in  the  superjacent  waters  was  the  dominant, 
if  not  the  sole,  factor  in  building  up  the  English  common  law 
doctrine  that  the  beds  of  navigable  tidal  waters  are  presumed 
to  be  vested  in  the  Crown. 

The  facts  that  the  presumption  of  navigability  was  re- 
i^tricted  to  tidal  waters,  and  that  the  importance  of  the  public 
rights  in  non-tidal  navigable  rivers  was  not  recognized 
when  title  to  the  lands  upon  their  banks  was  acquired, 
account  for  acquiescence  in  the  claim  to  title  to  the  alveus 
made  by  riparian  owners  upon  the  latter  class  of  rivers.  That 
claim,  conceded  in  early  days,  precluded  the  application  in 
England  to  these  waters  of  the  presumption  in  favour  of 
Crown  ownership  of  the  alveus  which  obtained  in  regard  to 
tidals  waters;  because  when  the  public  right  of  navigation 
in  non-tidal  rivers  was  asserted,  private  rights  in  the  soil 
of  the  bed  had  long  since  become  vested.  In  this  country  the 
public  right  of  navigation  in  all  navigable  waters  has  always 
existed  and  been  recognized.  To  give  the  fullest  effect  to 
all  the  incidents  which,  in  the  absence  of  obstacles,  that 
right  should  carry  with  it,  interferes  here  with  no  vested 
interests.  The  title  to  both  bed  and  banks  being  in  the 
Crown,  its  grant  of  the  latter  may  be  construed  according  to 
the  rules  which  govern  the  construction  of  grants  made  under 
similar  conditions  in  England. 

Unity  of  title  in  the  Crown  to  bank  and  bed  only  occurs 
in  Ekigland  in  r^ard  to  tidal  navigable  waters.  There  the 
nature  of  the  tenure  upon  which  the  Crown  holds  title  to  the 
alveus  of  rivers  navigable  in  law  precludes  any  presumption 
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of  an  intention  to  part  with  any  portion  of  it,  unless  such 
portion  is  granted  in  express  terms.  Since  in  all  waters 
of  this  country,  which  are  navigable  in  fact,  the  interest  of 
the  Crown  in  the  bed  is  precisely  the  same  as  that  which  it 
possesses  in  the  fundus  of  tidal  navigable  waters  in  England, 
it  is  a  logical  deduction  that  by  nothing  short  of  an  express 
grant  should  the  Crown  be  held  to  have  parted  with  its  title 
to  the  alveus  of  our  navigable  rivers. 

Indeed  it  may  not  unfairly  be  said  that  even  in  England 
the  application  of  the  ad  medium  rule  is  restricted  to  rivers 
in  which  the  alveus  had  already  become  the  property  of  pri- 
vate riparian  owners  before  the  public  right  of  navigation  in 
such  rivers  was  established.  We  have  no  rivers  of  the  latter 
class  in  this  country. 

When  the  raison  d'etre  of  the  English  ad  medium  rule 
as  applied  to  non-tidal  navigable  rivers  is  understood,  and 
the  peculiar  conditions  under  which  it  became  established 
in  England  are  appreciated,  English  authorities  no  longer 
present  formidable  obstacles  to  the  acceptance  of  the  proposi- 
tion enunciated  in  the  many  strong  expressions  of  opinion  by 
our  own  Judges  which  I  have  quoted.  In  our  rivers  which 
are  navigable  in  fact,  because  the  public  rights  in  them  are 
recognized  to  have  always  existed,  ex  jure  naturae,  the  title  to 
the  alveus  must  be  presumed  to  remain  in  the  Crown  imles^ 
expressly  granted.  It  follows  that  a  Crown  grant  of  lands 
bordering  upon  such  rivers  gives  title  to  the  grantee  only 
to  the  water's  edge. 

But  it  is  argued  that  in  any  event  the  ad  medium  rule 
should  apply  to  such  parts  of  navigable  rivers  as  are  in  their 
natural  state  non-navigable  owing  to  impediments  such  as 
falls  or  rapids.  Such  is  not  my  opinion.  Once  the  naviga- 
ble character  of  the  river  is  established,  up  to  the  point 
at  which  navigability  entirely  ceases,  the  stream  must  be 
deemed  a  public  highway,  though  above  that  point  it  is  pri- 
vate property:  The  Queen  v.  Robertson,  6  S.  C.  R.  52. 

The  inconvenience  which  would  ensue  were  the  soil  of 
the  bed  of  the  same  river  in  alternate  stretches  vested  in 
the  Crown  juris  publici,  and  in  the  riparian  owners  juris 
privati,  affords  strong  ground  for  the  belief  that  the  law  is 
not  in  a  condition  which  would  produce  such  results.  Then 
again,  though  navigation  at  the  falls  in  the  east  branch  of 
the  Winnipeg  river  is   presently   impossible,   the   engineers 
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say  that  a  canal  to  overcome  the  natural  obstacle  which  the 
falls  present  is  quite  possible.  Is  not  the  stream  even  at  this 
point  navigable  in  posse?    I  think  it  is.  , 

There  is  judicial  authority  for  the  proposition  that  a 
natural  interruption  of  navigation  in  a  river,  in  its  general 
character  navigable,  does  not  change  its  legal  characteristics 
in  that  respect  at  the  point  of  interruption,  and  that  riparian 
owners  are  not  at  such  point  presumed  to  own  the  bed  ad 
medium  filum:  Be  State  Reservation  at  Niagara  Falls,  16 
Abbott's  New  Cases  (N.Y.)  159,  187,  37  Hun  507,  547-8. 
I  do  overlook  the  fact  that  the  river  under  consideration 
in  this  case  was  international.  See  too  Broadnax  v.  Baker, 
94  X.  C.  675,  681 ;  Farnham  on  Waters,  p.  102 ;  Hurdman  v. 
Thompson,  Q.  R.  4  Q.  B.  409,  537,  450. 

Gwynne,  J.,  in  McLaren  v.  Caldwell,  8  S.  C.  R.  435,  at 
pp.  465-6,  expressed  obiter  the  contrary  view,  basing  it  upon 
the  judgment  of  Sir  James  Macaulay  in  Regina  v.  Meyers, 
3  C.  P.  305.  But  on  examination  Sir  James  Macaulay's 
judgment  hardly  seems  to  warrant  its  citation  as  authority 
for  the  proposition  of  Mr.  Justice  Gwynne :  see  p.  352.  The 
judgment  of  the  Supreme  Court  in  McLaren  v.  Caldwell 
was  reversed  in  the  Privy  Council,  9  App.  Cas.  392,  but 
this  point  is  not  touched  upon  in  the  judgment  of  the  Ju- 
dicial Committee. 

As  part  of  an  important  stretch  of  navigable  waters 
thiB  east  branch  of  the  Winnipeg  river  is,  in  my  opinion,  at 
the  falls,  as  well  a^  above  and  below  them,  subject  to  the 
incidents  of  navigable  waters. 

Apart,  therefore,  from  any  special  terms  which  they  con- 
tain, the  grants  to  the  plaintiffs  do  not  sustain  their  claim 
to  the  ownership  of  the  bed  of  the  portion  of  the  east  branch 
of  the  Winnipeg  river  which  flows  between  their  respective 
properties. 

But  Mr.  Rowell  argues  that  certain  reservations  in  the 
Hudson^s  Bay  Company^s  grant  and  other  special  provisions 
in  the  Keewatin  Power  Company's  grant  also  require  this 
construction. 

The  former  grant  contains  these  words : — "  Saving,  ex- 
cepting, and  reserving  nevertheless,  unto  Us,  Our  Heirs  and 
Successors,  the  free  uses,  passage,  and  enjoyment  of,  in, 
over,  and  upon  all  navigable  waters  that  shall  or  may  be 
hereafter  found  on  or  under  or  be  flowing  through  or  upon 
any  part  of  the  said  parcel  or  tract  of  land  hereby  granted 
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as  aforesaid,  reserving  also  right  of  access  to  the  shores  of 
all  rivers,  streams,  and  lakes  for  all  vessels,  boats,  and  per- 
sons, .together  with  the  right  to  use  so  much  of  the  banks 
thereof,  not  exceeding  one  chain  in  depth  from  the  water's 
edg^,  as  may  be  necessary  for  fisher}^  purposes." 

The  reservation  of  rights  of  navigation  is  merely  an  ex- 
pression of  what  would  be  presumed  were  there  an  express 
grant  of  the  alveus  itself.  It  is  quite  consistent  with  the 
patent  conveying  to  the  grantee  title  to  the  bed  of  the  river 
ad  medium.  The  reservation  of  the  right  of  access  to  the 
shores  is,  in  my  opinion,  merely  incidental  to  the  right  of 
navigation,  and  also  consistent  with  the  grant  carrying  title 
to  the  bed  ad  medium :  see  Hawkins  v.  Mahaffy,  29  Gr.  326. 

But  the  reservation  of  the  right  to  use  a  strip  along  the 
bank  one  chain  in  depth  from  the  water's  edge  for  fishery 
purposes  is  not  so  easily  disposed  of.  This  also  is  merely 
an  easement,  yet  it  implies  that  the  right  of  fishery  does  not 
pass  to  the  grantee,  as  it  would  if  the  stream  were  strictly 
private,  and  the  grant  earned  title  to  the  soil  ad  medium. 
The  right  of  fishery  is  a  profit  h  prendre  appertaining  to 
the  ownership  of  the  alveus:  Be  Provincial  Fisheriee,  26  S. 
C.  R.  444;  Eobertson  v.  The  Queen,  6  S.  C.  R.  52.  If 
then  the  grant  carried  title  to  the  bed  of  the  stream  ad 
medium,  the  right  of  fishery  passing  with  it,  this  reservation 
would  l)e  meaningless.  Does  its  presence  indicate  that  it  was 
intended  that  title  to  the  soil  of  the  bed  should  remain  ^n 
the  Crown,  or  merely  that  the  grantee  should  not  have  as  a 
property  right,  incident  to  his  ownership  of  the  soil,  an  exclu- 
sive right  of  fishery?  In  Hindson  v.  Ashby,  [1896]  2  Ch.  1, 
at  p.  10,  Lindley,  L.  J.,  says:  "  It  must  be  taken  as  now  set- 
tled that,  if  the  right  to  a  several  fishery  in  a  public  naviga- 
ble river  is  proved  to  exist,  the  owner  of  the  fishery  is  to  be 
presumed  to  be  also  the  owner  of  the  soil  over  which  his 
fishery  extends,  unless  there  is  evidence  to  the  contrary:" 
Holford  V.  Bailey,  8  Q.  B.  1000,  1016,  13  Q.  B.  426.  The 
presumption  would  seem  to  be  a  fortiori  in  a  private  river. 
If  then  the  language  of  the  Hudson's  Bay  Company's  patent 
implies  a  reservation  of  a  riofht  of  fishing  to  the  Crown 
for  the  public,  the  argument  that  the  soil  of  the  bed  of  the 
stream  was  not  intended  to  pass  to  the  grantee  seems  cogent. 
But  the  view  I  have  taken  of  the  main  question  renders  it 
unnecessary'  to  determine  the  nature  and  eflPect  of  this  reser- 
vation. 
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In  the  case  of  the  Keewatin  Power  Company,  however, 
we  find  reservations  ot  a  very  different  character.  That  in- 
strument is,  the  defendants  urge,  only  consistent  with  the 
grantees^  title  terminating  at  the  water's  edge.  The  letters 
patent  granting  Tunnel  Island  also  grant  to  the  Keewatin 
Power  Company  in  express  terms  two  smaller  islands  lying 
in  the  west  branch  of  the  Winnipeg  river,  between  Tunnel 
Island  and  the  mainland,  a  block  of  land  on  the  south  shore 
of  the  west  branch  of  the  river,  and  all  the  islets  or  reefs  of 
rocks  and  the  land  under  the  water  in  the  west  branch  of  the 
Winnipeg  river  between  Tunnel  Island  and  the  block  of  land 
upon  the  south  shore  granted  to  the  company,  "  together  with 
the  water  power  adjoining  thereto  on  the  west  branch  or  out- 
let of  the  said  Winnipeg  river,  the  whole  herein  described 
land  containing  386  acres  and  a  half  more  or  less."  This 
grant  is  "subject  to  the  condition  and  understanding  that 
nothing  herein  contained  shall  be  construed  as  conferring 
upon  the  grantees  exclusive  rights  elsewhere  upon  the  said 
Lake  of  the  Woods  or  upon  any  other  streams  flowing  into 
or  out  of  the  said  lake,  or  shall  confer  upon  the  said  company 
power  or  authority  to  interfere  with  or  in  any  way  restrict 
any  powers  or  privileges  heretofore  enjoyed  by  Us,  or  which 
may  hereafter  be  granted  or  demised  to  any  other  person  or 
company  in  respect  of  any  other  water  power  on  the  said 
Lake  of  the  Woods,  or  any  other  stream  flowing  out  of  or  into 
the  said  lake.  Provided  that  any  such  powers  or  pri\yileges 
which  may  hereafter  be  granted  shall  not  destroy  or  derogate 
from  the  privileges  hereby  granted.'' 

The  grant  of  the  islets  and  reefs  or  rocks  and  land  under 
water,  situate  between  Tunnel  Island  and  the  block  of  land 
upon  the  south  shore  granted  to  the  company,  imports  that 
the  grant  of  the  tw^o  latter  parcels  did  not  carry  title  to  the 
bed  of  the  river,  because,  if  it  did,  these  rocks  or  islets  and 
the  land  under  water  would,  by  virtue  of  that  title,  become 
the  property  of  the  grantees,  and  this  express  grant  of  them 
was  wholly  unnecessary.  If  the  title  to  the  bed  of  the  west 
branch  did  not  pass,  except  by  this  express  grant,  neither 
did  the  title  to  the  bed  of  the  east  branch  ad  medium,  of 
which  there  is  no  such  express  grant.  The  express  grant  of 
the  water  power  on  the  west  branch  reinforces  this  argument. 
The  interpretative  words  "  that  nothing  herein  contained 
shall  be  construed  as  conferring  upon  the  grantees  exclusive 
rights  elsewhere  upon  the  said  Lake  of  the  Woods,  or  upon 
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any  other  streams  flowing  into  or  out  of  the  said  lake,"  ren- 
der it,  in  my  opinion,  impossible  to  successfully  contend  that 
this  grant  was  intended  to  give  to  the  Keewatin  Power  Corn- 
pan}'  ownership  of  the  western  half  of  the  bed  of  the  east 
branch  of  the  Winnipeg  river — another  stream  flowing  out 
of  the  Lake  of  the  Woods — which  would  carry  with  it  the 
'*  exclusive  rights  "  which  these  plaintiffs  now  assert.  Lord  v. 
Commissioners  of  Sydney,  12  Moo.  P.C.  473,  497,  498;  Hare  v. 
Horton,  5  B.  &  Ad.  715;  Farnham  on  Waters,  p.  240.  The 
reservation  of  the  right  to  demise  powers  and  privileges  in 
reepect  to  other  water  powers  and  other  streams  flowing  out 
of  tlie  lake,  if  possible  renders  this  conclusion  still  more  cer- 
tain. Upon  this  ground,  as  well  as  upon  the  non-applica- 
bility of  the  ad  medium  rule  to  these  waters,  I  am  clearly 
of  opinion  that  the  claim  of  the  Keewatin  Power  Company 
to  the  soil  of  the  western  half  of  the  bed  of  the  east  branch 
of  tlie  Winnipeg  river  wholly  fails. 

^\'hat  then  are  the  rights  of  the  plaintiffs  as  riparian  own- 
ei>  not  entitled  to  the  soil  of  the  bed  of  the  stream  ?  There 
can  be  no  doubt  that,  subject  to  any  restrictions  in  the  grants 
UDiier  which  they  take  title,  riparian  owners  are  entitled  to  a 
most  extensive  usufruct,  extraordinary  as  well  as  ordinary,  of 
the  waters  flowing  past  their  lands. 

In  Miner  v.  Gilmour,  12  Moo.  P.  C.  131,  Lord  Kings- 
down,  delivering  the  judgment  of  the  Judicial  Committee, 
says  at  p.  156:  "By  the  general  law  applicable  to  running 
streams,  ever}'  riparian  proprietor  has  a  right  to  what  may 
be  tailed  the  ordinary  use  of  the  water  flowing  past  his  land : 
for  instance,  to  the  reasonable  use  of  the  water  for  his  domes- 
tic purposes  and  for  his  cattle,  and  this  without  regard  to 
the  effect  which  such  use  may  have,  in  case  of  a  deficiency, 
upon  proprietors  lower  down  the  stream.  But  further,  he 
has  a  right  to  the  use  of  it  for  any  purpose,  or  what  may 
be  tleemed  the  extraordinar}^  use  of  it,  provided  that  he 
does  not  thereby  interfere  with  the  rights  of  other  proprie- 
tors, either  above  or  below  him.*^ 

In  Xorth  Shore  K.  W.  Co.  v.  Pion,  14  App.  Cas.  612, 
Lord  Selbome,  after  quoting  the  above  passage  as  undoubted 
lav\\  says  at  p.  620:  "The  question  whether  this  general 
law  was,  in  England,  applicable  to  navigable  and  tidal  rivers 
arose,  and  (with  the  qualification  only  that  the  public  right 
of  navigation   must  not  be  obstructed  or  interfered  with) 
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was  decided  in  the  aflSrmative  by  the  House  of  Lords,  in 
Lyon  V.  Fishmongers^  Co.,  1  App.  Cas.  683.  That  decision 
was  arrived  at,  not  upon  English  authorities  only,  but  on 
grounds  of  reason  and  principle,  which  (if  sound,  as  their 
Lordships  think  them)  must  be'  applicable  to  every  country 
in  which  the  same  general  law  of  riparian  right  prevails, 
unless  excluded  by  some  positive  rule  or  binding  authority 
of  the  lex  loci."  See  too  Hamelin  v.  Bannerman,  [1895] 
A.  C.  237,  240. 

Where  the  banks  on  either  side  are  vested  in  the  same 
person,  only  the  rights  of  owners  above  and  below  need  be 
considered  in  using  the  waters.  But  where  the  banks  on 
either  side  belong  to  different  persons,  the  soil  of  the  alveus 
being  not  the  common  property  of  both,  but  belonging  to 
each  in  severalty  usque  ad  medium  filum,  neither  proprie^ 
tor  is  entitled  to  use  it  in  such  a  manner  as  to  interfere  with 
the  natural  flow  of  the  stream  past  the  property  of  the 
other. 

In  Bickett  v.  Morris,  L.  R.  1  Sc.  App.  47,  these  restric- 
tions upon  the  rights  of  riparian  owners  are  pointed  out, 
and  it  is  held  that  '^  any  operation  extending  into  the  stream 
is  an  interference  with  the  common  interests  of  the  opposite 
riparian  proprietor,  and,  therefore,  the  act  being  prima  facie 
an  encroachment,  the  onus  seems  properly  to  be  cast  upon 
the  party  doing  it  to  shew  that  it  is  not  an  injurious  obstruc- 
tion :"  p.  56 ;  see  too  pp.  59  and  61 ;  Orr  Ewing  v.  Colquhoun, 
2  App.  Cas.  845,  at  p.  861 ;  Kirchhoffer  v.  Stanbury,  25  Gr. 
413,  420. 

Where  the  riparian  proprietor  is  not  the  owner  of  the 
part  of  the  alveus  adjacent  to  his  land,  he  has  no  right 
to  place  any  erection  upon  it  or  to  interfere  in  €my  way  with 
the  bed  of  the  stream.  His  right  to  the  usufruct  of  the 
water  is  restricted  by  the  limitations  that  he  may  not  place 
any  erection  in  the  alveus  and  may  not,  except  for  ordinary 
purposes,  employ  the  water  in  any  manner  which  interferes 
with  the  rights  of  adjacent  proprietors  opposite  as  well 
as  above  and  below  him  on  the  stream.  These  riparian  rights 
are  of  course  subject  to  the  public  right  of  navigation  and 
to  the  right  of  fishery  incident  to  the  ownership  of  the  alveus. 

Thus  limited,  this  right  of  usufruct  the  Hudson's  Bay 
Company,  as  riparian  proprietors,  enjoy  in  the  waters  of  the 
east  branch  of  the  Winnipeg  river.     So  far  as  this  incidental 
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right  enhances  the  value  of  the  property  which  the  (■-•'endants 
propose  to  take  from  these  plaintiffs,  the  latter  are  entitled 
to  be  allowed  compensation  for  it  in  the  pending  arbitration. 

Prospective  capabilities  of  the  property  of  the  plaintiffs, 
having  regard  to  the  extent  of  their  rights  as  riparian  owTiers, 
must  be  taken  into  consideration,  as  they  may  form  an  im- 
portant element  in  determining  the  real  value  of  the  lands : 
Lefevre  v.  The  Queen,  1  Ex.  C.  R.  121. 

If  both  plaintiffs  were  entitled  to  these  riparian  rights, 
it  may  be  that  they  would  be  justified  in  asking  the  arbitra- 
tors to  treat  them  as  a  single  proprietor  and  allow  to  both 
jointly  the  amount  by  which  the  value  of  the  lands  on  both 
sides  of  the  stream  would  be  enhanced  by  the  usufruct  of  the 
water,  if  such  lands  were  held  by  a  single  owner,  such  usu- 
fruct being  in  that  case  restricted  only  by  inability  to  utilize 
or  interfere  with  the  alveus  and  the  riparian  rights  in  the 
waters  of  proprietors  above  and  below. 

But,  in  my  opinion,  the  riparian  rights  of  the  Keewatin 
Power  Company  are  less  extensive  than  those  of  the  Hud- 
son's Bay  Company.  The  grant  to  the  Keewatin  Power  Com- 
pany is  subject  to  the  "express  condition  and  understanding  " 
that  nothing  contained  in  it  shall  confer  '^  upon  the  grantees 
exclusive  rights  elsewhere  upon  the  said  Lake  of  the  Woods 
or  upon  any  other  streams  flowing  into  or  out  of  said  lake 
or  shall  confer  upon  said  company  power  or  authority  to  in- 
terfere with  or  in  any  way  restrict  any  powers  or  privileges 
heretofore  enjoyed  by  Us  or  which  may  hereafter  be  granted 
or  demised  to  any  other  person  or  company  in  respect  to  any 
other  stream  flowing  out  of  or  into  the  said  lake.'^ 

The  company  are  by  this  patent  given  certain  exclusive 
rights  and  water  power  privileges  on  the  west  branch  of  the 
Winnipei;  river.  The  east  branch  of  the  Winnipeg  river  is 
another — the  only  other — stream  flowing  out  of  iiiat  lake. 
Upon  this  stream  the  Crown  reser\^es  the  right  to  grant  or 
demise  water  power  privileges  in  nowise  restricted.  It  by 
implication,  if  not  expressly,  withholds  from  the  Keewatin 
Power.  Company  any  rights,  riparian  or  other,  which  would 
in  any  manner  hamper  or  interfere  with  the  fullest  enjoyment 
of  any  ritrlits  which  it  should  thereafter  grant  or  demise,  and 
of  such  rights  as  it  has  now  in  fact  demised  to  defendants? 
in  res]iect  to  the  water  power  in  question.  It  follows.  1 
think,  that  the  Keewatin  Power  Company  are  entitled  only 
to  such  usufruct  of  the  waters  of  the  east  branch  flowing  past 
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Tunnel  Island  as  they  may  have  subject  to  the  limitationa 
already  indicated  in  the  case  of  the  Hudson's  Bay  Company, 
and  also  to  the  further  restriction  that  this  usufruct  shall  in 
nowise  diminish  or  hamper  the  powers  and  privileges  of  the 
defendants  under  their  Crown  lease  and  statutory  franchise. 
So  far  as  their  riparian  interest  in  these  waters  thus  limited 
may  enhance  the  value,  present  and  prospective,  of  the  lands 
of  which  the  defendants  propose  to  deprive  these  plaintiffs, 
but  no  farther,  it  should  be  taken  into  account  by  the  arbi- 
trators in  determining  the  compensation  to  which  they  may 
plaintiffs. 

I  am  also  asked  by  Mr.  Nesbitt  in  the  case  of  the  Kee- 
watin  Power-  Company  to  declare  this  company  entitled  to 
claim  compensation  from  the  defendants  in  the  pending 
arbitration  for  any  injury,  present  or  prospective,  which  the 
carrying  out  of  the  projected  works  of  the  defendants  in  the 
east  branch  may  work  to  the  dam  of  these  plaintiffs  in  the 
west  branch,  or  to  their  water  power  rights  or  privileges  in 
that  watercourse.  The  grant  to  the  Keewatin  Power  Com- 
pany contains  this  further  proviso:  "^'Provided  that  any 
such  powers  or  privileges  which  may  hereafter  be  granted 
shall  not  destroy  or  derogate  from  the  privileges  hereby 
granted.^'  It  may  be  that  this  proviso  will  enable  these 
plaintiffs  to  restrain  the  defendants  from  so  carrying  out 
their  projected  works  as  to  interfere  with  the  company's 
rights  and  privileges  in  the  west  branch,  or  it  may  entitle 
the  Ktewatin  Power  Company  to  claim  compensation  in 
damages  for  any  injury  which  they  may  sustain  by  .such 
interference.  But  that  is  not  a  proper  question,  in  my  opin- 
ion, for.  consideration  upon  the  present  arbitration.  There 
is  no  evidence  before  me  to  warrant  a  belief  that  the  defen- 
dants' works,  if  carried  out  as  projected,  will  in  any  way  affect 
the  rights  and  privileges  of  these  plaintiffs  in  the  west 
branch.  That  question  must  be  left  open,  and  nothing  done 
or  omitted  in  the  present  litigation  will  in  any  wise  preju- 
dice them,  if,  at  any  future  time,  the  Keewatin  Power  Com- 
pany seek  to  prevent  or  to  obtain  redress  for  such  injuries. 
I  must,  however,  decline  to  now  pronounce  a  declaratory 
jiidement  upon  this  phase  of  the  case  presented  by  these 
plaintiffs. 

It  was  a  term  of  the  settlement  during  the  trial  of  cer- 
tain questions  at  issue  between  the  parties  that  I  should  dis- 
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pose  of  the  costs  inciirred  in  respect  of  those  matters  as  well 
as  the  general  costs  of  these  actions.  Having  regard  to  the 
nature  of  the  issues,  and  to  the  disposition  made  of  the  entire 
case,  my  discretion  as  to  costs  will,  I  think,  be  most  properly 
exercised  by  requiring  the  respective  plaintiffs  to  pay  to  the 
defendants  three-fourths  of  their  costs  of  defending  these 
actions,  other  than  costs  incurred  upon  and  as  incidental  to 
the  motion  or  motions  for  injunction,  as  to  which  there  will 
be  no  order. 


October  8th,  1906. 

divisional  court. 

EVENDEN     V.     STANDARD     ART     MANUFACTUR- 
ING  CO. 

Company  —  Money  Advanced  to  —  Authority  of  President  — 
Negotiations  for  Formation  of  New  Company — Failure  of 
Consideration — Recovery  of  Money  Advanced, 

Appeal  by  defendants  the  Standard  Art  Manufacturing 
Co.  from  the  judgment  of  Street,  J.,  at  the  trial,  in  favour 
of  plaintiff  as  against  the  appellants,  and  cross-appeal  by 
plaintiff  against  the  same  judgment  dismissing  the  action  as 
against  defendant  Dickson.  Action  to  recover  $1,000  alleged 
to  have  been  advanced  to  defendants. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Clute,  J. 

W.  R.  Riddell,  K.C.,  and  Z.  Gallagher,  for  defendants. 

W.  Cassels,  K.C.,  and  W.  H.  Lockhart  Gordon,  for  plain- 
tiff. 

Cluti:,  J.: — .  .  .  Plaintiff  brings  this  action  to  re- 
cover $1,000,  the  amount  of  two  cheques  made  by  him  in 
favour  of  the  Standard  Art  Manufacturing  Co.,  one  for  $250 
dated  21st  ^rarch,  1905,  and  one  for  $750  dated  28th  March. 
VM)o,  and  interest. 

Defendant  Dickson,  at  the  time  of  the  advance,  was  pre.-*i- 
(lent  and  <xeneral  manager  of  defendant  company.  The  com- 
pany was  incorporated  on  14th  September,  1904,  and  organ- 
ized principally,  a-  it  would  appear,  by  defendant  Dickson. 
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In  Januar}'  following  plaintiff  took  stock  in  the  said 
company,  and  became  security  for  the  company  with  a  view 
of  raising  money  to  carry  on  its  business  to  the  extent  of 
some  $2,500.  The  company,  finding  it  diflScult  to  carry  on 
business  for  lack  of  capital,  negotiations  were  opened  through 
Dickson  with  Lillicrap  &  Tate,  who  owned  a  saw-mill  in  the 
vicinity  of  Lakefield,  with  a  view  of  uniting  the  interests  and 
plants  of  both,  and  in  the  expectancy  of  obtaining  a  bonus  of 
$15,000  from  the  village  of  Lakefield.  Negotiations  m  this 
direction  had  proceeded  so  far  that  on  9th  March  an  agree- 
ment was  made  between  Lillicrap  &  Tate,  of  the  one  part, 
and  Dickson,  of  the  other,  with  a  view  of  carrying  out  this 
proposed  arrangement.  In  that  agreement  it  is  recited  that 
Lillicrap  &  Tate  and  others  are  the  owners  of  a  saw-mill 
and  about  5  acres  of  land  in  the  village  of  Lakefield,  together 
with  lumber  camps  and  timber  lands  containing  about 
1,000,000  feet  of  lumber,  more  or  less,  with  all  necessary 
equipments  to  carry  on  their  business  as  lumbermen,  and 
that  Dickson  owns  or  controls  machinery,  plant,  stock,  etc., 
for  the  manufacture  of  furniture  and  woodenware,  heretofore 
owned  by  the  Standard  Art  Manufacturing  Co.  of  Toronto. 

It  was  said  that  the  reason  why  this  agreement  was  en- 
tered into  by  Dickson  instead  of  the  defendant  company  was 
because  the  municipality  of  Lakefield  would  have  no  right  to 
give  a  bonus  to  a  manufacturing  company  to  induce  it  to 
remove  from  one  municipality  to  another,  and  that  this  difiW 
ciilty  was  to  be  avoided  by  a  transfer  of  the  property  of  de- 
fendant company  to  Dickson,  and  the  arrangement  carried 
out  by  him.  As  a  matter  of  fact,  at  the  date  of  the  above 
agreement  Dickson  did  not  own  the  company's  plant.  A  bill 
of  sale  by  the  company  to  Dickson  of  the  plant  in  question 
is  dated  17th  April,  1905. 

On  15th  March,  1905,  Dickson  and  Lillicrap  &  Tate 
entered  into  an  agreement  with  the  municipal  corporation  of 
the  village  of  Lakefield  by  which  the  corporation  were  to 
smarantee  the  payment  to  the  extent  of  $15,000  of  certain 
bonds  to  be  issued  by  the  proposed  company,  under  certain 
terms  and  conditions  therein  expressed.  With  a  view  of 
tarrying  out  this  arrangement,  a  charter  was  applied  for  and 
obtained  for  the  new  company,  of  which  all  the  parties  con- 
cerned, that  is  Lillicrap,  Tate,  Dickson,  Evenden,  and  Jamef^ 
Morrison,  were  original  incorporators.  This  charter  is  dated 
31st  March,  1905. 
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It  will  be  seen,  therefore,  that  the  $1,000  was  advanced  in 
the  manner  aforesaid  during  these  negotiations  and  before 
the  new  charter  had  been  obtained,  and  before  defendant 
company  had  executed  the  bill  of  sale  of  its  plant  to  Dickson. 

It  was  not  disputed  that  the  cheques  for  the  money  so 
advanced,  which  were  made  payable  to  the  order  of  the  com- 
pany, were  duly  indorsed  by  defendant  Dickson  as  president 
of  the  company,  and  that  the  company  received  the  full 
benefit  of  the  advance.  The  money  never,  in  any  sense,  camej 
into  the  hands  of  Dickson,  nor  was  any  part  of  it  appro- 
priated or  used  by  him.     .     .     . 

It  is,  I  think,  quite  clear,  as  held  by  the  trial  Judge,  that 
the  money  having  come  to  the  hands  of  defendant  company 
and  being  used  by  the  company  in  the  ordinary  course  of 
their  business,  plaintiff  is  prima  facie  entitled  to  recover. 
The  defendant  company,  however,  seek  to  be  relieved  of  any 
liability  mainly  upon  the  ground — ^as  I  understood  the  argu- 
ment of  Mr.  Kiddell  —  that- the  company  never  owed  the 
amount;  that  the  cheques,  although  payable  to  the  order 
of  the  company,  were  really  given  to  the  company  at  the 
request  of  Dickson;  and  that,  assuming  that  Dickson  pro- 
cured the  loan,  he  had  no  legal  right  to  do  so,  and  there  was 
no  power  in  the  president  or  manager  to  borrow  money  in 
the  way  that  this  was  obtained. 

The  trial  Judge  has  dealt  pretty  fully  with  this  question. 
He  points  out  the  ground  upon  which  the  negotiations  fell 
through,  namely,  that  Dickson  refused  at  the  organization 
meeting  of  the  new  company  to  give  a  statement  of  what  the 
Standard  Art  Manufacturing  Co.  were  going  'to  give  for  the 
$22,000  of  stock  which  they  were  to  receive.  With  what  the 
trial  Judge  has  said  in  respect  to  this  matter,  I  entirely  agree. 
Lillicrap  &  Tate,  having  been  refused  the  statement  de- 
manded, withdrew  and  refused  to  have  anything  further  to 
do  with  the  organization  of  the  new  company.  Plaintiff, 
after  taking  advice,  also  declined  to  have  anything  to  do  with 
the  matter. 

On  17th  May,  1906,  defendant  Dickson  adverti.<ed  for 
sale  by  publication  the  furniture  conveyed  to  him  by  defen- 
dant company,  and  entered  into  negotiations  for  organizing 
a  new  company  at  Barrie,  in  which  the  plant  which  was 
intended  to  form  part  of  the  assets  of  the  Lakefield  company 
was  to  be  used  for  the  same  purpose  for  the  proposed  Barrie 
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company.  In  short,  the  proposed  transaction  of  the  Lake- 
field  company  fell  through,  and  there  was  an  end  of  it.  A 
quonim  could  not  be  formed ;  no  business  could  be  transacted 
for  lack  of  a  quorum ;  one  of  the  parties  refused  to  proceed 
further;  and,  so  far  as  these  n^otiations  had  anything  to  do 
with  inducing  plaintiff  to  advance  his  money,  they  were  now 
entirely  out  of  the  question. 

But  it  is  said  that  because,  at  the  suggestion  of  Dickson, 
plaintiff  agreed  to  make  this  advance  upon  the  understanding 
that  thcj^e  negotiations  were  to  go  through,  and  that  he  was 
to  receive  some  $2,000  stock  of  the  new  company  in  case  it 
did  go  through,  that  now  he  is  not  entitled  to  recover  his 
money  from  anybody,  although  negotiations  have  proved 
abortive.  I  do  not  think  this  view  can  be  maintained.  It 
serins  impossible  to  dissociate  Dickson  as  a  private  individual 
from  Dickson  as  president  and  general  manager  of  the  de- 
fendant company.  The  negotiations  having  fallen  through, 
the  facts  remain  that,  at  the  instance  of  the  president  and 
general  manager,  plaintiff  advanced  $1,000  to  the  company 
bv  cheques  payable  to  their  order — ^that  the  company  assented 
to  this  advance,  received  the  money,  and  properly  used  the 
same  in  the  payment  of  their  debts. 

I  think  the  principle  upon  which  Bridgewater  Cheese 
Factor}'  Co.  v.  Murphy,  23  A.  E.  66,  was  decided,  is  applic- 
able to  the  present  case.     .     .     . 

I  think  it  must  be  held  that  defendant  Dickson  was  act- 
ing throughout  on  behalf  of  defendant  company,  of  which 
he  was  president;  that  the  transaction  must  be  taken  as  a 
whole;  that  he  said  in  effect  to  plaintiff,  ^^I,  as  president  of 
this  company  and  general  manager,  will  carry  out  an  arrange- 
ment by  which  the  company  will  transfer  their  plant  to  me, 
with  a  view  of  forming  the  Lakefield  company,  and  you  shall 
have  $2,000  of  the  stock  of  that  company  for  this  advance 
to  the  company;^*  that  these  negotiations  having  fallen 
through,  the  proposed  consideration  for  this  advance  entirely 
failed;  that  the  money  so  advanced  was  never  intended  as  a 
gift  to  any  one;  and  that  the  consideration  having 'failed, 
plaintiff  is  entitled  to  recover  his  money  back. 

The  answer  which  is  sought  to  be  made  to  this  statement 
— a<  I  understand  the  argument — is  that  Dickson  was  not 
acting  for  the  company,  nor  were  the  company  empowered 
to  enter  into  such  an  arrangement.  I  do  not  think  the  com- 
pany can  be  allowed  to  take  this  position  as  against  plaintiff. 
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who,  as  far  as  one  can  see,  acted  bona  fide  throughout:  and, 
if  it  is  put  upon  the  other  ground,  that  the  company  through 
Dickson  had  no  authority  to  enter  into  any  such  arrangement, 
then  equally  the  consideration  wholly  fails.  But  having  re- 
ceived plaintiff's  money  and  properly  used  it  for  their  ordi- 
narv'  purposes,  it  would  be  a  gross  fraud  upon  plaintiff  if 
now  they  were  permitted  to  retain  that  money  upon  the  pre- 
tence that  their  general  manager  had  no  authority  to  negotiate 
for  it. 

The  appeal  should  be  dismissed  with  costs,  and  the  cros-- 
appeal  dismissed  without  costs. 

Bbitton,  J.,  gave  reasons  in  writing  for  the  same  con- 
diision. 

Falconbridge,  e.J.,  also  concurred. 


Cartwright,  Master.  October  9th,  190»^. 

chambers. 

LEE  V.  ELLIS. 

Atiachment  of  Debts  —  Salary  of  Police  Magistrate — PuhHc 
Officer — Appointment  and  Termination  on  Resoiution  of 
County  Council — Public  Policy, 

Motion  by  plaintiffs,  judgment  creditors,  to  make  absolute 
an  attaching  order  and  garnishing  summons. 

T.  J.  W.  OTonnor,  for  plaintiffs. 

A.  J.  x^nderson,  Toronto  Junction,  for  defendant,  judg- 
ment debtor. 

The  Master: — The  defendant  is  police  magistrate  for 
the  town  of  Toronto  Junction,  and  also  for  the  county  of 
York.  His  last  quarter's  salary  in  the  latter  capacity  has 
been  attached,  and  has  not  yet  been  paid  over. 

The  question  is,  can  this  be  distinguished  from  the  ca^^e 
of  Central  Bank  v.  Ellis,  20  A.  R.  364,  against  the  same 
defendant?  It  was  there  held  that  his  salary  as  police  magis- 
trate for  Toronto  Junction  was  exempt  from  seizure  on 
grounds  of  public  policy,  he  being,  as  police  magistrate,  the 
holder  of  "an  office  which  is  a  public  judicial  office:"  |wr 
Osier,  J.A.,  at  p.  369. 
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Mr.  O^Connor  sought  to  distinguish  the  present  case  be- 
cause, by  sees.  15  and  16  of  R.  S.  0.  1897  eh.  87,  appoint- 
ments of  this  class  are  made  only  on  the  resolution  of  the 
county  council,  and  can  be  terminated  in  the  same  way. 

This  however,  does  not,  in  my  opinion,  make  any  sub- 
f^tantial  difference.  Such  an  officer  is  just  ■  as  much  the 
holder  of  a  judicial  office  during  the  term  of  his  commission 
as  if  he  had  been  appointed  under  sec.  2  or  3  of  the  Act. 
In  all  the  cases  undfer  that  statute  the  appointment  is  made 
by  the  Lieutenant-Governor,  and  the  incumbent  holds  office 
during  pleasure  only  (sec  1). 

Unless  there  was  clear  authority  for  the  view  set  forth 
])y  Afr.  O'Connor,  I  should  hesitate  to  hold  that  the  status 
and  consequent  rights  of  police  magistrates  appointed  under 
sec.  15  are  so  widely  different  from  those  enjoyed  by  gentle- 
men appointed  under  sees.  2  and  3.  Both  are  equally  public 
olfeers.  The  only  difference  is  that  in  one  case  the  Lieu- 
tenant-Governor acts  on  his  own  motion,  in  the  other  he 
awaits  the  expression  of  a  desire  of  the  county  council  that 
the  appointment  should  be  made.  He  then  acts  if  he  sees 
fit  to  do  so.  But  it  is  not  less  his  appointment  than  are  those 
made  under  sees.  2  and  3.  Nor  is  the  statute  affected  by 
the  permission  given  to  the  county  council  by  sec.  16  to  ter- 
minate the  appointment.  It  merely  states  one  ground  on 
which  the  Governor's  discretion  will  be  exercised — but  it  is 
not  the  only  one. 

The  motion  fails  and  must  be  dismissed. 

I  do  not  think  it  is  a  case  for  costs,  as  the  point  is  now. 


Boyd,  C.  October  9th,  1906. 

TRIAL. 

FALLS  V.  GTBB. 
FALLS  V.  YOUNG. 

Bankruptcy  and  Insolvency  —  Conveyances  of  Land  by 
Insohent  to  Creditors  vnthin  60  Days  of  Assifjnvient  for 
Creditors — Preference — Evidence — Onus — Setting  aside  — 
Security  Valid  in  Part — Costs, 

Actions  by  the  assignee  for  the  benefit  of  the  creditors  of 
an  insolvent  to  set  aside  conveyances  of  laufl  made  by  the 
insolvent  to  defendant^?  a^  preferential  and  void 
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BovD,  C. : — .  .  .  Defendants  have  not  satisfied  the 
onus  east  upon  them  by  the  statute  to  shew  that  they  have 
not  obtained  an  unjust  preference.  One  defendant  is  son-in- 
iaw,  the  other  brother-in-law,  of  the  insolvent.  They  lent 
him  money  at  different  times,  at  rates  of  interest  higher  than 
the  statutory,  without  security,  and  so  let  the  matter  run 
till  within  60  days  of  the  assignment.  There  is  no  reason 
given  why  they  became  dissatisfied  with  the  notes  they  had 
taken  for  the  loans,  and  were  pressing  for  security.  They 
knew  that  the  insolvent  was  not  able  to  meet  his  obligations 
as  they  fell  due,  and  that  he  was  increasing  the  amounts  bor- 
rowed. He  was  in  the  building  and  contracting  business 
with  insufficient  capital,  and  conveyed  to  these  two  relatives 
all  his  available  landed  property.  Gibb  fails  more  con- 
spicuously than  defendant  Young,  but  both  have  failed  .  .  . 
to  satisfy  me  that  they  have  overcome  the  statutory  implica- 
tion which  is  raised  against  the  transaction:  National  Bank 
v.  Morris,  [1892]  A.  C.  287;  Dana  v.  McLean,  2  0.  L.  R. 
4(i(; ;  Craig  v.  McKay,  12  0.  L.  R.  121,  7  0.  W.  B.  507. 

Young  made  an  advance  of  $300  which  should  be  pro- 
tected, but  the  rest  of  his  security  for  $2,100  is  vacated.  He 
will  be  relieved  as  to  one-seventh  of  the  costs.  The  rest  he 
will  pay  to  the  assignee.  Gibb's  security  is  vacated  with 
co-ts  to  plaintiff. 


Boyd,  C.  October  9th,  1906. 

TRIAL. 

STOVER  V.  LAVOIA. 

Water  and  Watercourses — Lands  Bordering  on  Navigable  Lal-e 
— Bights  of  Riparian  Owner — Access  over  Shoal  Water  to 
Deeper  Water — Removal  of  Sand  or  Gravel  from  Bed  of 
Lake  at  Edge  of  Waier — Trespass — Diminution  of  Soil — 
Recession  of  Shore  Line  —  Special  Injury — Injunction — 
Damages, 

Action  for  trespass. 

Boyd,  C.  : — Plaintiff  is  the  owner  of  land  .  .  .  extending 
to  the  shore  of  Lake  St.  Clair.  This  land  lies  between  the  Great 
Western  Railway  and  the  water,  and  is  in  form  a  low  sand 
bank,  sloping  to  the  water's  edge.  Beyond  the  water's  edge  lies 
a  shoal  or  flat,  sloping  gradually  down  to  the  deep  water, 
which  forms  the  strictly  navigable  part  of  the  lake.     There 
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iS  thus,  first  of  all,  plaintiif's  land  going  to  the  shore  of  the 
lake,  then  the  shoal  belt  beyond,  ending  in  the  deep  navigable 
water.  No  doubt,  the  soil  and  bed  of  the  lake,  shoal  and 
navigable,  is  vested  in  the  Crown,  subject  to  the  rights  of 
the  public  and  of  the  adjoining  riparian  proprietors  to  have 
access  to  the  navigable  waters  over  the  flats  and  shoals.  The 
point  to  be  first  determined  is  to  what  limit  plaintiff's  title 
extends.  I  have  no  doubt  that  the  boundary  to  the  lake 
shore  means  and  carries  to  the  edge  of  the  water  in  its  natural 
condition  at  low-water  mark. 

Along  the  shore  of  a  non-tidal  river,  or  of  a  navigable 
inland  lake,  is  now  well  understood  to  mean  along  the  edge  of 
the  water  at  its  lowest  mark,  both  in  this  country  and  in 
the  United  States.  That  may  be  called  the  American  use  of 
the  word  "shore,''  which  in  England  is  reserved  for  the 
ocean,  and  has  there  a  more  limited  meaning.  Still,  since 
Throop  V.  Cobourg  and  Peterborough  R.  W.  Co.,  5  C.  P.  at 
pp.  531  and  549  (1854),  that  definition  may  be  considered 
as  not  only  colloquially  but  legally  accepted.  The  shore  is 
the  space  between  the  bank  and  the  water's  edge  at  still 
water — the  space  between  high  and  low  water  marks.  See 
Porter  v.  Elliott,  1  C.  P.  491  note  (1854). 

The  like  conclusion  was  reached  in  the  United  States  at 
an  earlier  period:  Hawkes  v.  Cutting,  5  Wheat.  384,  where 
Marshall,  C.J.,  said,  *^  The  shore's  border  on  the  water's  edge, 
i.e.,  at  low  water"  (1820). 

Plaintiff,  thus  owning  lands  bordering  on  the  shore  of  the 
lake,  is  a  littoral  or  lacustrine  proprietor.  But  these  are 
merely  more  exact  terms  for  expressing  what  is  involved  in 
the  niore  usual  and  more  comprehensive  term  "  riparian  pro- 
prietor." As  riparian  proprietor  plaintiff  has  certain  rights 
relative  to  the  lake  in  front  of  him,  which  Ihe  law  recognizes 
and  will  enforce  as  against  unauthorized  intermeddlement. 
He  has  a  right  of  access  over  the  shoal  water  near  the  edge 
to  the  deeper  water,  where  navigation  practically  begins,  and 
a  right  there  to  provide  a  landing  place  or  other  convenience 
for  the  use  of  the  navigable  waters.  He  has  also  the  right 
to  protect  his  riparian  privilege  against  any  injury  likely 
to  arise  from  the  wash  of  the  waves,  and  also  as  against  any 
interference  with  the  bed  of  the  lake  at  the  edge  of  the  water 
Hy  unauthorized  removal  of  the  sand  or  gravel,  which  forms 
the  natural  barrier  against  the  encroachment  of  the  lake: 
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Lyon  V.  Fishmongers*  Co.,  1  App.  Cas.  674,  G7G;  Attomey- 
(xeneral  v.  Tomline,  l-i  Ch.  D.  58;  and  Yates  v.  Milwaukee, 
10  Wall.  (U.S.)  497. 

In  this  case     .     .     .     defendant  has  taken  or  procured 
to  be  taken  sand  from  the  very  land  of  plaintiff,  and  also 
from  the  edge  of  the  water  adjoining  plaintiff's  land ;  and  also, 
as  I  understand  his  rather  evasive  answers,  he  claims  the 
right  as  one  of  the  public  to  take  the  sand  from  the  bed  of 
the  lake  along  the  shore.     True,  he  does  not  trtspass  upon 
l)laintiff*s  land,  but  he  goes  down  to  the  water's  edge  by  a 
road,  and   then  drives  his  team  along  the  shallow   water, 
and  to  plaintiff's  frontage,  and  then  digs  or  raises  the  sand 
from  the  meeting  place  of  land  and  water  into  his  waggon, 
and  carts  it  off  to  his  own  pj'emises.     There  is  some  appre- 
i  iable  diminution  of  soil,  and  consequent  recession  of  shore 
line,  attributable  to  the  insistent  action  of  defendant.     The 
general  effect  is  that  the  lake  is  encroaching  more  on  plain- 
tiff's property  than  would  be  naturally  the  case,  and  I  think 
plaintiff  has  a  right  to»  seek  relief  by  way  of  damages  and  in- 
junction.    I  would  fix  the  amount  of  damages  at  $15,  and 
grant  a  perpetual  injunction  against  the  removal  of  the  sand 
and  gravel  from  plaintiff's  land,  and  from  the  shoal  or  flat 
in  front  of  plaintiff's  land  ending  in  the  lake. 

Though  the  removal  of  sand  from  the  bed  of  the  lake  is 
matter  of  public  cognizance  by  the  government,  it  is  yet  an 
actionable  wrong  by  any  one  peculiarly  and  specially  injurcil 
beyond  the  rest  of  the  public.  Such  is  the  injury  to  plain- 
tiff* as  owner  and  riparian  proprietor  of  the  locus  in  quo: 
Watson  V.  City  of  Toronto,  4  TT.  C.  K.  158. 

Costs  of  suit  to  plaintiff. 


October  9th,  19or>. 

DIVISIONAL  COURT. 

CKOWX  BANK  v.  BRASH. 

Promissory  Notes — Forgery  of  Makers^  Names — Indorsemenr 
in  Name  of  Firm — Liabihfy  of  Non-authorizing  Partner 
— Discount  hy  Banh — Notice  or  Knowledge  of  Mana/jer — 
Circumstances  giving  Pise  to  Stispicion — Findings  of  Jury 
— Disregard  of  one — Pule  615 — Judgment  of  Court. 

Appeal  hy  plaintiffs  from  judgment  of  Teetzel,  J.,   in 
favour  of  defendant  Brash,  upon   the  findings  of  a   jury. 
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in  an  action  against  the  surviving  partner  of  the  firm  of 
Brash  &  Campbell,  and  against  the  administrator  of  the 
estate  of  Campbell,  the  deceased  partner,  to  recover  upon  cer- 
tain promissory  notes  indorsed  by  Campbell  in  the  firm  name 
and  discounted  by  plaintiffs  in  the  ordinary  course  of  busi- 
ness. 

The  jury  found  that  the  makers'  names  to  the  notes  were 
forged  by  Campbell  and  discounted  by  plaintiffs  without  the 
knowledge  of  Brash,  and  (9)  that  the  plaintiffs,  through 
their  local  manager,  acted  honestly  and  in  good  faith;  but 
they  also  found  (8)  that  the  manager  had  notice  of  the 
fact  that  Campbell  had  no  authority  from  his  partner  Brash. 
T^pon  these  findings  the  action  was  dismissed  against  Brash, 
and  plaintiffs  appealed. 

The  appeal  was  heard  by  Boyd,  C,  Magee,  J.,  Mabee,  J. 

F.  Amoldi,  K.C.,  and  W.  T.  Me:Mullen,  Woodstock,  for 
plaintiffs. 

G.  H.  Watson,  K.C.,  and  J.  W.  Mahon,  Woodstock,  for 
defendant  Brash. 

Boyd,  C: — The  8th  and  9th  answers  may  perhaps  be 
harmonized  by  reading  them  as  a  finding  that  the  local 
manager  was  negligent  or  careless  in  his  dealings  and  had 
notice  of  some  irregularities  in  other  matters  wliich,  if  in- 
vestigated and  followed  up,  might  have  led  to  information 
that  the  acting  partner  was  exceeding  the  limits  of  his  part^ 
nership  authority,  but  he  failed  to  do  so;  yet  nevertheless 
the  notes  sued  on  were  negotiated  and  cashed  in  good  faith 
and  with  honest  action  on  the  part  of  the  bank. 

The  law  is  laid  down  by  Lord  Blackburn  in  Jones  v. 
Gordon,  2  App.  Cas.  628,  substantially  thus:  "Carelessness, 
negligence,  foolishness  in  not  suspecting  something  wrong, 
when  there  are  circumstances  leading  that  way,  are  not  enough 
to  constitute  a  defence,  if  they  fall  short  of  establishing 
dishonesty.  To  raise  a  defence  it  must  appear  that  the  party 
giving  value  for  a  negotiable  instrument  should  be  affected 
with  notice  that  there  wa.s  something  wrong  with  it.  .  .  . 
Evidence  of  carelessness  or  blindness  may  with  other  evidence 
be  good  evidence  upon  the  real  question,  whether  he  did  know 
that  there  was  something  wrong  with  it.    If  he  was  honestly 
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blundering  and  careless,  and  so  cashed  the  note  when  he 
ought  not  to  have  taken  it,  still  he  would  be  entitled  to  re- 
cover .  .  .  But  if  he  was  not  honestly  blundering  or 
stupid  or  careless,  but  must  have  had  a  suspicion  that  some- 
thing was  wrong,  and  so  refrained  from  asking  questions 
and  probing  into  it  lest  his  suspicion  might  become  know- 
ledge— then  that  is  dishonesty  which  precludes  his  claim  to 
relief  in  a  court  of  justice." 

If  the  two  findings  cannot  be  reconciled,  I  think  the 
latter  is  entitled  to  prevail,  and  that  we  should  disregard 
the  somewhat  vague  result  conveyed  in  the  8th  question  and 
answer.  No  time  is  indicated  when  the  notice  of  want  of 
authority  is  to  be  attributed  to  the  officer  of  the  bank.  And 
upon  the  evidence  I  do  not  think  what  is  reported  shews  that 
there  w^as  such  notice  or  knowledge  of  the  limited  power  of 
the  acting  partner  as  makes  it  inconsistent  with  fair  mercan- 
tile dealing  that  defendant  Brash  should  be  called  upon  to 
pay.  At  most  there  are  in  the  course  of  business  a  few  un- 
usual items  arising  which  might,  if  followed  up,  liave  dis- 
closed something  wrong,  and  the  failure  to  do  so  might  have 
weighed  with  the  jury  and  led  them  to  impute  constructive 
notice ;  but  this  is  a  doctrine  not  to  be  imputed  into  the  law 
of  negotiable  instruments:  Lord  Herschell  in  London  Joint 
Stock  Bank  v.  Simmons,  [1892]  A.  C.  at  p.  221. 

The  trouble  on  both  sides  in  this  case  appears  to  arise 
from  over-trustfulness  both  by  the  bank  and  the  surviving 
partner.  The  bank  took  for  granted  that  the  deceased  part- 
ner had  the  right  to  deal  in  and  to  use  the  name  of  the  firm, 
and  had  no  reason  to  suspect  or  investigate  whether  or  not 
his  authority  was  limited.  Defendant  Brash  had  such  con- 
fidence in  his  partner  that  he  allowed  him  practically  to  do 
as  he  liked  in  the  conduct  of  the  business  without  taking 
any  trouble  to  supervise  or  investigate  what  was  going  on. 
If  defendant  Brash  is  to  be  excused  for  being  over-confident 
in'  the  integrity  of  his  partner,  much  more  may  the  bank  be 
so  in  assuming  that  honesty  characterized  all  the  dealings  of 
their  customer. 

The  finding  of  the  jury  distinctly  repels  the  idea  of  bad 
faith  or  dishonesty  on  the  part  of  the  bank  or  its  officer, 
and  to  that  finding,  which  is  well  grounded  on  all  the  evid- 
ence, I  think  effect  should  now  be  given,  even  if  the  8th  an- 
swer is  to  be  displaced  or  modified  as  I  have  suggested.  All 
the  facts  are  before  us,  and  it  would  be  unfortunate  to  pro- 
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long  the  litigation,  which  1  do  noo  think  we  need  to  do  if  we 
make  use  of  the  power  given  by  Kule  615 :  Kogers  v.  Duncan, 
Cameron's  Supreme  Court  Cases,  p.  363. 

Magee,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

Ma  BEE,  J.,  also  concurred. 


October  10th,  1906. 
divisional  court. 
McLEOD  v;  CLARK. 

AttackmerU  of  Debts — Division  Court — LidbilHy  of  Oarnishees 
to  Primary  Debtor — Evidence  of. 

Appeal  by  Peter  Campbell,  one  of  the  garnishees,  from 
the  judgment  of  the  1st  Division  Court  in  the  county  of 
Middlesex,  finding  that  the  appellant  was  indebted  to  the 
primary  debtor  in  the  sum  of  $203.41,  and  directing  that 
that  amount  be  applied  in  satisfaction  of  the  primary  credi- 
tor's judgment  against  the  primary  debtor;  and  cross-appeal 
by  the  primary  creditor  from  the  judgment  of  the  same 
Court  discharging  the  other  garnishees,  the  Dominion  Bank. 

J.  C.  Judd,  London,  for  Peter  Campbell. 

B,  K.  Cowan,  London,  for  the  primary  creditor. 

H.  S.  Blackburn,  London,  for  the  Dominion  Bank. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Mabee,  J. : — Unless  Clark,  the  primary  debtor,  could  at 
the  date  of  the  garnishee  summons  have  successfully  main- 
tained an  action  against  the  bank  and  Campbell,  or  either 
garnishee,  for  the  money  in  question,  it  is  manifest  that  the 
primary  creditor  must  fail  in  these  proceedings.  I  think 
Clark  could  not  have  maintained  such  an  action  against 
Campbell,  upon  the  facts  appearing  in  evidence,  and  that 
CampbelPs  appeal  must  be  allowed  with  costs,  and  the  gar- 
nishee summons  as  to  him  di^^raissed  with  costs. 
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I  think  it  is  established  that  $50,  the  amount  of  the  pro- 
missory note  left  by  Campbell  with  the  bank,  and  afterwards 
paid  by  him,  is  still  in  the  possession  of  the  bank,  and  that 
this  money  belonged  to  Clark  at  the  date  of  the  service  of 
the  garnishee  summons.  The  cross-appeal  of  the  primary 
creditor  will,  therefore,  be  allowed  with  costs  to  the  extent  of 
that  sum,  and  judgment  will  be  entered  in  his  favour  against 
the  bank  for  $50  with  interest  from  1st  January,  1905,  with 
costs  in  the  Division  Court. 


October  10th,  1906. 
C.A. 
SHEA  V.  TORONTO  R.  W.  CO. 

Street  Railways — Injury  to  Passenger  Thrown  from  Car — 
Negligence — Contributory  Negligence  —  Evidence  for  Jury 
— Operation  of  Car  —  Duty  to  Passenger  Standing  on 
Platform, 

Appeal  by  defendants  from  order  of  a  Divisional  Court, 
'^  0.  W.  R.  724,  dismissing  defendants'  appeal  from  judg- 
ment of  Mabee,  J.,  at  the  trial,  refusing  to  nonsuit  plaintiff 
after  the  jury  had  disagreed. 

The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  by  being  thrown  from  a  car  of  defend- 
ants while  he  was  standing  on  the  back  platform,  smoking, 
owing  to  a  sudden  jerk  of  the  car. 

Thq  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

D.  L.  ^McCarthy,  for  defendants. 
H.  D.  Gamble,  for  plaintiff. 

Moss,  C.J.O. : — Mr.  McCarthy's  first  contention  is  that 
plaintiff  having  voluntarily  elected  to  stand  upon  the  rear 
platform  of  defendants'  car  upon  which  he  was  riding, 
instead  of  endeavouring  to  find  sitting  or  standing  room  in- 
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side,  thereby  disentitled  himself  to  complain  of  anjiJiing  that 
happened  tQ  him  while  there,  whether  through  the  negligence 
of  defendants  or  not. 

But  plaintiff  was  not  on  the  platform  against  the  will,  or 
in  defiance  of  the  rules,  of  defendants.  l*assengers  are  per- 
mitted, and  when  smoking  are  required,  to  stand  on  the  rear 
platform.  The  act  of  plaintiff',  therefore,  in  standing  there, 
could  not  per  se  constitute  negligence.  He  was  there  with 
the  knowledge  and  sanction  of  defendants,  and  their  duty 
not  to  be  negligent  extended  to  him  as  well  as  to  all  other 
passengers. 

The  trial  Judge  rightly  refiised  to  withdraw  the  case  from 
the  jury  on  this  point. 

The  other  point  argued  is  whether  he  ought  to  have  with- 
drawn it  from  the  jury,  on  the  ground  that  the  evidence 
shewed  that  plaintiff  was  the  author  of  his  own  injury  by  the 
negligent  manner  in  which  he  stood  in — ^as  was  argued — a 
•langerous  place  on  the  platform. 

Plaintiff  states  that  he  was  holding  the  upright  bar  or 
standard  with  his  right  hand,  and  with  his  left  he  had  hold 
of  the  north  side  of  the  car  door,  his  hand  resting  on  the 
bundle  of  boards  which  he  had  with  him.  Apparently  the 
jur}'  were  unable  to  pronounce  against  him  on  the  question 
of  contributory  negligence. 

As  the  case  is  to  be  submitted  to  another  jur}-,  it  is  un- 
necessary and  perhaps  inadvisable  to  discuss  the  evidence. 
I  will  only  say  that  it  does  not  appear  to  me  that  plaintiff 
has  admitted  that  his  injury  arose  from  his  own  negligence 
or  that  he  has  admitted  facts  from  which  the  only  inference 
that  could  reasonably  be  drawn  is  that  his  injuries  were  due 
to  Ws  own  negligence.  And  if  that  be  so  the  case  is  one 
ioT  the  jury  to  deal  with. 

The  appeal  should  be  dismissed. 

OsLER  and  Meredith,  JJ.A.,  each  gave  reasons  in  writ- 
ing for  dismissing  the  appeal. 

Garrow  and  I^fArLART-x,  JJ.A.,  also  concurred. 
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Mabee,  J.  October  11th,  190C. 

CHAMBERS. 

LOXDOX  AND  WESTERN  TRUSTS  CO.  v.  LOSCOMBE. 

Third  Party  Procedure — Action  by  Liquidaiors  of  Insolvent 
Company  against  Directors — Illegal  Acts  Depleting  Capi- 
tal  of  Company — Relief  over  against  Individu/il  Share- 
holders in  Respect  of  Payments  to  them — Rule  209 — Scope 
of — Indemnity^   Contribution.,   or  Relief  over. 

Appeal  by  third  parties  and  plaintiffs  from  order  of 
Master  in  Chambers  of  28th  September,  1906,  giving  direc- 
tions as  to  trial  of  third  party  issues. 

C.  x\.  Moss,  for  third  parties. 

G.  S.  Gibbons,  London,  for  plaintiffs. 

W.  E.  Middleton  for  defendants  Wortraan  and  Durand. 

Mabee,  J.: — Plaintiffs  are  the  liquidators  of  the  Birk- 
beck  Loan  Company;  defendants  were,  with  several  others, 
directors  of  thAt  company;  the  statement  of  claim  set^  forth 
the  following  alleged  causes  of  action  against  defendant?: 
(1)  that  during  several  years,  although  the  expenses  and  losses 
exceeded  the  profits  earned,,  defendants  "declared  and  paid 
dividends  upon  all  the  various  classes  of  stock '^  in  the  Birk- 
beck  Company,  and  that  such  payments  were  illi^al  and  un- 
authorized; (2)  that  defendants  made  several  illegal  and 
improper  loans,  which  are  fully  specified;  (3)  illegally  sur- 
rendered certain  mortgages;  (4)  illegally  allowed  one  of  the 
defendants  to  withdraw  from  the  company  $2,348.74;  (5) 
illegally  applied  and  appropriated  $350  towards  the  expen;?.:' 
of  forming  a  bank;  and  it  is  said  these  illegal  acts  havo 
deplettnl  the  capital  stock  of  the  company  to  the  extent  (^f 
$70,000. 

Defendants  Wortman  and  Durand  set  up  various  defences, 
making  general  denials,  alleging  good  faith,  proper  audits, 
etc.,  and  also  alleging  that  plaintiffs,  who  represent  the  share- 
holders, are  not  entitled  to  maintain  an  action  to  recover 
moneys  alleged  to  have  been  improperly  paid  to  such  share- 
holders; that  the  shareholders  who  received  the  dividend? 
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are  practically  the  same  persons  who  are  shareholders  at 
this  time;  that  directions  will  be  asked  for  on  inquiry,  and 
thit  the  moneys,  if  any,  improperly  paid  be  refunded  or 
set  off. 

The  material  shews  that  at  the  date  of  the  winding-up 
order  there  were  126  permanent  shareholders  and  that  during 
the  last  6  years  the  changes  in  the  ownership  of  permanent 
shares  have  numbered  48.    I  presume  this  means  transfers. 

The  defendant  Wortman,  upon  an  affidavit  alleging  that 
he  desired  to  obtain  relief  over  against  the  shareholders  with 
respect  to  money  paid  to  them  individually,  that  Moorehouse 
and  Watson  are  two  shareholders,  and  iiat  he  (Wortman) 
desired  to  obtain  relief  over  against  them  to  the  extent  of 
the  moneys  paid  to  them,  procured,  leave  to  serve  a  third  party 
notice,  and  served  the  same  upon  Moorehouse  and  Watson. 
The  affidavit  also  states  that  if  these  third  parties  appeared 
he  (Wortman)  proposed  to  apply  for  an  order  directing  them 
to  represent  the  class  of  shareholders. 

The  Master,  upon  the  application  of  the  defendants, 
made  the  usual  order  for  trial  of  the  third  party  issue;  and 
from  this  both  the  third  parties  and  the  plaintiffs  appeal. 
The  Master  thought  the  course  pursued  might  effect  a  con- 
solidation of  180  possible  actions,  but,  of  course,  this  could 
not  be  so  unless,  as  he  states,  the  defendants  should  succeed 
in  obtaining  an  order  for  representation  of  the  other  share- 
holders by  the  two  sought  to  be  brought  in.  No  such  order 
lias  been  applied  for,  and  I  do  not  think  any  such  order  could 
be  made.  So,  as  matters  stand,  if  the  third  party  issues  are 
tried  as  ordered,  it  will  dispose  only  of  the  liability  of  two 
shareholders,  and  leave  178  claims  to  be  disposed  of  in  some 
other  way. 

It  will  be  observed  that  the  claim  for  indemnity  applies 
only  to  one  of  the  5  separate  and  distinct  causes  of  action 
alleged  in,  the  statement  of  claim.  I  do  not  think  this  is  the 
sort  of  case  intended  to  be  covered,  ...  by  Rule  209. 
The  right  of  defendants  to  recover  from  the  various  share- 
holders the  dividends  paid  to  them,  if  any  such  right  exists, 
does  not  arise  by  virtue  of  a  recovery  by  plaintiffs  from  de- 
fendants of  these  same  moneys — and,  unless  the  right  against 
the  shareholders  accrues  to  defendants  by  reason  of  a  recovery 
at  the  instance  of  plaintiffs,  it  cannot  be  an  indemnity. 
▼OL.  vin.  o.w.B  HO,  IQ— 30 
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If  defendants  had  any  right  to  recover  from  the  shareholders, 
they  could  at  any  time  have  taken  proceedings  against  them 
for  the  moneys  erroneously  paid,  and  if  they  could  not  recover 
upon  their  own  initiative,  I  do  not  think  their  position  would 
be  in  any  way  strengthened  because  plaintiffs  recovered  from 
them. 

It  is  not  suggested  that  this  is  a  case  of  "contribution." 
It  remains  then  to  consider  if  it  falls  within  the  words  "any 
other  relief  over."  T  think  this  also  should  be  limited  or 
confined  to  the  class  of  cases  in  which  the  relief  over  arises 
by  reason  of  the  defendant  being  held  liable  to  the  plaintiff, 
and  that  is  not  this  case.  There  may  be  cases  where  the  right 
is  not  strictly  one  of  indemnity,  but  which  right  has  its 
existence  solely  because  the  defendant  has  been  adjudged 
liable,  and  the  words  in  question  are,  I  think,  intended  to 
apply  to  such  cases  only. 

It  is  said  that  one  object  of  the  Rule  is  to  prevent  the 
same  question  arising  between  the  plaintiff  and  defendant, 
and  the  latter  and  the  third  party,  being  tried  in  different 
forums,  and  the  possible  scandal  of  different  conclusions  being 
arrived  at.  The  "same  question"  is  not  involved  in  this 
case.  These  defendants  may  be  liable  to  the  plaintiffs,  and 
still  not  be  entitled  to  recover  from  the  shareholders  the  divi- 
dends paid  to  them.  These  issues  are  entirely  separate  and 
distinct,  and  present  different  considerations,  and  the  evidence 
will  be  different. 

Other  difficulties  present  themselves  by  reason  of  the  fact 
that  3  only  out  of  many  directors  are  sued  in  this  action. 
The  moneys  are  said  to  have  been  paid,  or  certainly  could 
only  have  been  paid,  under  a  resolution  or  by-law  of  the 
board  of  directors,  and  it  is  by  no  means  clear  that  these 
individual  defendant*  could  enforce  rights  over  against  the 
shareholders,  if  any  such  rights  exist,  without  the  presence, 
as  parties  to  the  proceedings,  of  their  fellow  directors.  Again, 
if  the  defendants,  or  the  board  as  a  body,  could  recover  these 
dividends  back  from  the  shareholders,  it  must  be  by  reason 
of  separate  and  distinct  causes  of  action  against  eaeh  in- 
dividual shareholder.  I  do  not  think  all  the  shareholders 
could  be  joined  in  one  action,  and  it  does  not  seem  proper 
to  permit,  by  means  of  this  uncertain  third  party  procedure, 
what  could  not  be  effected  in  an  ordinary  action,  namely,  a 
consolidation  of  many  distinct  causes  of  action  against  dif- 
ferent individuals. 
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Jtl  waa  stated  that  there  are  no  creditors  of  the  Birkbeck 
Company;  that  the  action  was  brought  in  the  supposed  in- 
terest of  and  for  the  benefit  of  the  shareholders;  and  that  if 
moneys  were  recovered  from  the  directors,  the  only  persons 
entitled  would  be  practically  the  same  body  of  shareholders 
to  whom  the  dividends  in  question  had  already  been  paid. 
The  defendants  in  their  defence  claim  relief  as  to  this  feature 
of  the  case.  Inasmuch  as  this  action  is  being  proceeded  with 
b}"'  the  liquidators  only  with  the  sanction  of  the  Court,  there 
is  complete  power  in  the  Court  to  see  that  no  hardship  re- 
sults to  the  directors  in  respect  to  the  dividends  in  dispute; 
and,  if  it  appears  that  the  only  persons  who  would  be  entitled 
to  receive  them,  as  part  of  the  depleted  capital  of  the  com- 
pany, if  they  are  recovered  from  the  defendants,  are  the  same 
persons  to  whom  these  moneys  have  already  been  paid,  the 
Court  may  direct  that  portion  of  the  liquidators'  claim  in  the 
action  to  be  abandoned;  so  no  real  necessity  exists  for  any 
endeavour  to  stretch  the  scope  of  the  third  party  Rule. 

No  hardship  will  result  from  allowing  this  appeal,  and  it 
is  allowed.  The  order  of  the  Master  will  be  vacated  and  the 
service  of  the  third  party  notice  set  aside.  The  defendants 
must  pay  the  costs  of  the  plaintiffs  and  the  third  parties 
before  the  Master  and  of  this  appeal. 

Reference  may  be  had  to  the  following  cases:  Parent  r. 
Cook,  2  0.  L.  R.  712,  3  0.  L.  R.  350;  Wynne  v.  Tempest, 
[1897]  1  Ch.  110;  Moore  v.  Death,  16  R  R.  29(5;  Catton  v. 
Bennett,  26  Ch.  D.  161;  Wye  v.  Hanes,  16  Oh.  D.  489; 
Moxam  v.  Grant,  [1900]  1  Q.  B.  88;  Davey  v.  Corry,  [1901] 
A:)0.  477;  MiUer  v.  Samia  Gas  Co.,  2  0.  L.  R,  546;  a;nd|  H. 
&  L.,  p.  392,  and  additional  cases  there  referred  to. 


Cartwright,  Master.  October  12th,  1906. 

CHAMBERS. 

PEPPER  V.  OTTAWA  TYPOGRAPHICAL  UXIOX  NO. 

102. 

Writ  of  Summons — Service  on  President  of  Trflde  Union — 
Effect  of  Registraiion  of  Union  under  Ontario  Insur- 
ance Act — Body  Corporate — Party  to  Action, 

Motion  by  defendants  to  set  aside  service  of  a  copy  of 
the  writ  of  summons  on  their  president  for  them. 

J.  G.  O'Donoghue,  for  defendants. 
J.  R.  Code,  for  plaintiff. 
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The  Master: — For  the  motion  reliance  was  placed  on 
Metallic  Eoojang  Co.  v.  Local  Union  No.  30,  9  0.  L.  IL  171, 
5  0.  W.  R  95,  OQd  on  Sellars  v.  Village  of  Button,  7  O. 
L.  B.  646,  3  0.  W.  K  664.  In  the  latter  case  it  was  said 
by  Street^  J.,  that  a  corporation  might  be  created  by  an 
Act  of  Parliament  without  a  direct  enactment^  but  that  the 
language  relied  on,  if  not  direct,  must  at  least  shew  by  neces- 
sary implication  the  intention  to  create  the  corporation. 
This,  he  thought,  had  not  been  done  in  that  case.  In  the 
other  case  Osier,  J.A.,  says  that  it  was  proved  that  neither 
of  the  def endante  was  incorporated,  "  nor  does  either  of  them 
appear  to  be  registered  anywhere  in  the  name  of  their  asso>- 
ciation  so  as  to  constitute  them  a  quasi-corporate  body  such 
as  was  sued  in  the  Taflf  Vale  case,  [1901]  A.  C.  426/' 

Here,  however,  it  is  alleged  and  not  denied  that  defend- 
ants have  been  registered  under  the  Insurance  Act,  R.  S.  O. 
1897  ch.  203.  This  having  been  done,  sec.  33,  sub-sec.  4, 
provides  that  "the  persons  named  in  the  registrar's  certi- 
ficate'' and  their  associates  and  successors  '^  shall  thencefor- 
ward be  a  body  corporate  and  politic,  and  shall  have  the 
powers,  rights,  and  immunities  vested  by  law  in  such  bodies." 

No  mention  is  made  of  liabilities,  but  under  the  decision 
in  the  Taff  Vale  case  these  would  seem  to  be  incident  to  the 
powers  and  rights  conferred  on  the  association,  even  where, 
as  there,  it  was  admitted  that  the  defendants  were  not  a  cor- 
poration. 

Counsel  for  the  motion  drew  attention  to  the  provisions 
of  E.  S.  C.  1886  ch.  131.  Section  4,  sub-sec.  3a,  of  that  Act 
might  be  thought  to  prevent  the  Court  from  entertaining  the 
action.  However  that  may  be,  the  question  does  not  arise 
here,  and  must  be  left  to  be  pressed,  if  relied  on,  as  a  matter 
of  defence. 

So  far  as  I  can  see,  the  service  was  proper,  and  the  motion 
should  be  dismissed  with  costs  to  plaintiff  in  any  event  .  .  . 


Cartwright,  Master.  October  12th,  1906. 

chambers. 

MITCHELL  V.  HAGERSVILLE  CONTRACTING  CO. 

Venue — Change — Preponderance  of  Convenience — Witnesses — 
Expense — Other  Considerations. 

Motion  by  defendants  to  change  the  venue  from  Wel- 
land  to  Cayuga. 
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H.  L.  Drajrton,  for  defendants. 
B.  McKay,  f oi;  plaintiff. 

The  Master  : — It  is  admitted  that  plaintiff  was  injured, 
and  that  this  took  place  at  Hagersville,  which  is  about  11 
miles  from  Cayuga  and  40  from  Wellaud.  Plaintiff  resides 
at  Niagara  Falls,  which  is  50  miles  from  Cayuga  and  20  from 
Welland.  Of  the  5  persons  who  witnessed  the  accident^  4 
reside  at  Hagersville,  and  the  residence  of  the  other  is  im- 
known.  Besides  these  4  witnesses,  defendants  say  they  will 
require  10  more  witnesses  to  give  evidence  as  to  the  system 
in  use  at  their  quarry,  all  of  whom  reside  at  Hagersville. 

Plaintiff  is  an  Italian,  and  the  affidavit  in  reply  is^  there- 
fore, excusably  made  by  his  solicitor.  It  states  that  he  will 
require  as  wi^esses  a  number  of  quarry  and  dynamite  men 
who  reside  at  Niagara  Falls,  but  he  cannot  say  how  many 
until  after  he  has  had  discovery  from  defendants.  He  says 
also  that  ^'  plaintiff  is  unable  financially  to  take  a  number  of 
experta  to  Cayuga^^'  and  that  these  are  the  only  class  of  wit- 
nesses who  will  be  required  on  the  issues  as  developed  in  the 
pleadings. 

Assuming  that  plaintiff  is  limited  under  2  Edw.  VII. 
ch.  15  (0.)  to  3  such  witnesses,  this  would  made  4  with 
himself. 

Assuming  that  defendants  really  require  and  are  allowed 
as  experts  and  otherwise  the  full  number  of  14  witnesses,  the 
case  will  then  stand  as  follows.  They  must  go  with  14 
witnesses  30  miles  further  to  Welland  than  to  Cayuga.  Al- 
lowing return  fare  at  5  cents  a  mile  this  would  make  only 
$21.  But,  if  the  change  was  made,  plaintiff  must  go  30 
miles  or  more  extra  with  his  3  experts  at  an  extra  expense  of 
$6  or  $7  at  least. 

It  seems  clear  that  under  McDonald  v.  Dawson,  8  0.  L. 
B.  72,  3  0.  W.  B.  773,  the  motion  must  be  dismissed.  That 
case  is  a  good  deal  stronger  in  its  facts  in  favour  of  a  change 
than  the  present,  as  the  difference  in  expense  was  really  con- 
siderable.    Here  it  is  comparatively  trifling. 

Something  was  said  on  the  argument  about  the  incon- 
venience to  witnesses;  but  the  Court  will  never  inquire  as 
to  this:  per  Pose,  J.,  in  Standard  Drain  Pipe  Co.  v.  Town 
of  Fort  William,  16  P.  E.  404;  see  to  the  same  effect  the 
judgmmt  of  Meredith,  J.,  in  Saskatchewan  Land  and  Home- 
stead Co.  V.  Leadley,  9  0.  L.  E.  at  p.  550. 
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It  was  also  said  that  it  would  be  inconvenient  to  get 
f roim^  Hagersville  to  Welland  in  time  for  the  opening  of  the 
Court  on  19th  November,  being  a  Monday.  Plaintiff's  soli- 
citor  says  this  is  a  mistake,  and  that  in  any  ease  he  has  other 
actions  in  which  he  acts  for  the  plaintiffs  therein,  and  that 
he  will  set  one  or  more  of  these  down  first,  so  that  defend- 
ants can  safely  arrive  at  Welland  on  Monday  afternoon  or 
Tuesday  morning. 

There  seems,  therefore,  to  be  no  reasonable  ground  for 
a  change  of  venue.  There  is  no  such  substantial  preponder- 
ance of  convenience  as  is  necessary  to  displace  "the  right 
of  the  plaintiff  as  dominus  litis  to  control  the  course  of  liti- 
gation:" per  Boyd,  C,  in  McDonald  v.  Dawson,  supra.     .     . 

Motion  dismissed;  costs  in  the  cause. 


October  13th,  190G. 

DIVISIONAL  COURT. 

FINCH  V.  NORTHERX  NAVIGATION  CO. 

Master  and  Servant — Death  of  Servant — Destruction  of  Ves- 
sel  by  Fire — Negligence — Warning — Watchman — Common 
Employment — Findings  of  Jury — Absence  of  Evidence  to 
Sustain — Nonsuit. 

Appeal  by  plaintiff  from  judgment  of  x\nglin,  J.,  dismiss- 
ing the  action,  which  was  brought  by  the  widow  of  Lyman 
Finch,  a  deck  hand  on  defendants'  steamer  "  Collingwood," 
to  recover  damages  for  his  death.  The  steamer  was  burned 
on  the  morning  of  19th  June,  1905,  while  moored  at  the  wharf 
at  Collingwood,  and  Lynch  perished  in  the  boat,  but  pre- 
cisely how  was  not  shewn. 

The  action  was  tried  with  a  jury,  who  answered  certain 
questions,  as  set  out  below,  but  the  Judge,  notwithstanding 
the  findings,  entered  judgment  as  of  nonsuit,  from  wliich 
plaintiff  appealed. 

A.  G.  MacKay,  K.C.,  for  plaintiff. 

Wallace  Nesbitt,  K.C.,  and  Britton  Osier,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Magee,  J.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — The  following  are  the  questions  submitted 
to  the  jury  and  the  answers  thereto : — 

1.  Was  plaintiff^s  husband  burned  to  death  on  the  steamer 
"Collingwood?"    A.  Yes. 
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2.  Did  defendants  fail  to  provide  for  proper  and  reason- 
able watching  in  the  boiler  and  engine  department  of  the 
steamer?    A.  Yes. 

3.  If  80,  was  such  failure  the  cause  of  the  death  of  plain- 
tiff's husband?    A.  Yes. 

4.  Who  was  responsible  for  such  failure  to  provide  watch- 
ing in  the  boiler  and  engine  department,  if  you  find  there 
was  such  failure?    A.  Mr.  Gildersleevc. 

5.  Were  all  the  persons  sleeping  in  the  forecastle  awak- 
ened and  warned  of  the  fire  in  time  to  have  enabled  them  to 
escape  from  the  burning  steamer?    A.  Xo. 

6.  Could  Handy  have  awakened  them  in  time  to  escape 
after  he  discovered  the  fire  ?    A.  No. 

7.  At  what  sum  do  you  assess  plaintifTs  damages?  A. 
$1,200. 

There  was,  I  think,  sufficient  evidence  to  support  the 
first  finding,  that  plaintiff's  husband  was  burned  to  death 
on  the  steamer  '^  Collingwood." 

As  to  the  second  finding,  I  cannot  say  that  there  was  no 
evidence  which  ought  to  have  been  submitted  to  the  jury  upon 
this  point.  A  special  watch  had  been  provided  for  the  en- 
gineer's department  for  11  years.  This  was  discontinued 
last  year  owing  to  the  dismissal  of  a  portion  of  the  engineer's 
staff,  and  a  change  by  the  general  manager  of  the  system  of 
watch.  It  might  fairly  be  inferred,  I  think,  that  if  for  11 
years  a  special  watch  were  necessary  for  the  engineer's  de- 
partment, the  discontinuance  of  that  watch  was  the  neglect 
of  a  reasonable  precaution  of  safety. 

With  reference  to  the  third  finding,  however,  after  a  care- 
ful perusal  of  the  evidence  I  am  unable  to  find  any  evidence 
which  can  fairly  bo  said  to  prove  that  the  failure  of  defend- 
ants to  provide  a  watch  in  the  engine  department  was  the 
cause  of  the  death  of  plaintiff's  husband.  The  evidence  fails 
to  shew  that,  even  had  there  been  an  additional  watchman, 
a  different  result  would  have  followed.  It  is  not  shewn  that 
with  such  watch  deceased  would  have  been  forewarned  in 
time  to  escape.  It  is  not  disputed  that  men  sleeping  in  the 
forecastle  did  escape  after  they  were  warned.  It  does  not 
appear  that  thr*  deceased  had  not  time  to  escape.  For  all 
that  is  known  to  the  contrary,  he  may  have  succumbed  to 
tho  smoke  after  reaching  tho  dock,  or  from  some  other  cau<?e. 
T  have  searched  tho  evidence  in  vain  to  find  somewhere  some 
proof  that  tho  additional  watch  suggested  would  have  saved 
the  deceased,  and  I  find  no  evidence  from  which  one  may  fairly 
8av  that  the  lack  of  such  watch  was  the  cause  of  his  death. 
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It  does  not  appear  that  there  was  not  time  to  have  fully 
warned  the  men  after  the  fire  was  discovered,  and  if  they 
were  not  warned  this  would  be  owing  to  the  neglect  of  Handy, 
the  watchman.  Now,  he  was  a  person  in  common  employment 
with  deceased,  and  the  statute  does  not  avail  in  this  case 
to  enable  plaintiff  to  escape  from  the  defence  raised  by 
common  employment.  This,  I  think,  is  clear.  The  statute 
does  not  give  a  workman  remedy  against  his  employer  for 
the  negligence  of  a  fellow  servant,  except  in  the  cases  therein 
specified:  Wakeley  v.  Holloway,  62  L.  T.  N.  S.  639;  Wild 
V.  Waygood,  [1892]  1  Q.  B.  783;  McEvoy  v.  Waterford 
Steamboat  Co.,  18  L.  B.  Ir.  159. 

The  Employers  Liability  Act  (England),  of  which  our 
Workmen's  Compensation  for  Injuries  Act  is  a  copy,  was 
introduced  to  bring  back  the  law  to  what  it  was  supposed  to 
be  in  England  before  .  .  .  Priestley  v.  Fowler,  3  M. 
&  W.  1,  and  the  effect  of  the  statute  is  stated  by  Smith,  J., 
in  Weblin  v.  Ballard,  17  Q.  B.  D.  125;  .  .  .  Thomas  v. 
Quartermaine,   18  Q.  B.  D.  685. 

Now,  a  workman  is  prima  facie  entitled  to  recover  where 
the  employer — be  he  private  employer  or  corporation — has 
delegated  his  duty  of  superintendence  to  other  persons,  and 
such  other  persons  have  caused  injury  to  the  workman  by 
negligently  performing  the  duties  and  powers  delegated  to 
them,  but  the  doctrine  of  common  employment,  so  far  as 
it  is  not  abrogated,  remains. 

There  was  no  evidence  that  Handy,  who  had  formerly 
been  a  fireman,  was  not  a  proper  person  for  the  watch,  or  that 
there  was  negligence  on  the  part  of  the  superintendent  or 
general  manager  in  appointing  him.  If  it  can  be  said  that 
there  was  negligence  on  the  part  of  any  one  which  caused 
the  death  of  plaintiff's  husband,  it  was  that  of  the  watch- 
man, a  person  in  common  employment  with  deceased,  and  on 
account  of  whose  negligence  plaintiff  is^  not  entitled  to  recover. 

I  agree  with  the  trial  Judge  "  that  there  is  no  evidence 
upon  which  a  jury  of  reasonable  men  could  be  asked  to  fibad 
that  such  failure  was  the  cause  of  the  death  of  plaintiffs 
husband.  Upon  the  evidence  it  is  purely  conjectural  what 
caused  his  death,  and  upon  the  whole  case  I  can  find  nothing 
which  would  warrant  a  jury  in  finding  that  it  was  caused 
by  the  want  of  an  additional  watchman  or  would  have  been 
prevented  had  such  watchman  been  provided." 

Appeal  dismissed  with  costs. 
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HoDGiNS,  Master  in  Ordinary.  May  17th,  11)0(5. 

master's  office. 

Ke  OSHAWA  heat,  light,  and  POWER  CO. 

Ex  Parte  SHERIFF  OF  ONTARIO. 

Company  —  Winding-up  —  Writ  of  Execution.  —  Seizure  hy 
Sheriff  of  Goods  of  Company  —  Fees  and  Possession 
Money. 

•Motion  by  the  liquidator  for  an  order  directing  the  sheriff 
of  Ontario  to  deliver  to  him  the  goods  and  chattels  seized  by 
the  sheriff  under  a  writ  of  execution  issued  by  the  Port  Credit 
BrUk  Company  against  the  company  in  liquidation. 

A.  H.  Beaton,  for  liquidator. 

R.  C.  H.  Cassels,  for  sheriff  of  Ontario. 

Shirley  Dcnison,  for  execution  creditor. 

F.  Ford,  for  another  creditor. 

The  Master: — Tlie  writ  of  execution  was  placed  in  the 
sheriff's  hands  on  28th  February,  1906,  for  the  levy  of  $050 
debt  and  $127.44  costs,  and  under  it  on  2;Jrd  March  the 
sheriff  seized  a  quantity  of  the  goods  and  chattels  of  the  com- 
pany which  were  then  in  the  hands  of  the  bailiff  of  the  1st 
Division  Court  in  the  county  of  Ontario,  which  the  bailiff 
had  seized  under  an  execution  dated  19th  March,  issued  out 
of  that  Division  Court. 

The  winding-up  order  was  made  on  23rd  ^larch,  H^rn;. 
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Tlie  G6th  section  of  the  Winding-up  Act,  R.  S.  C.  ch. 
129,  provides  that  "  no  lien  or  privilege  upon  either  the  real 
or  personal  property  of  the  company  shall  be  created  for  the 
amount  of  any  judgment  debt  or  of  the  interest  thereon  by 
the  issue  or  delivery  to  the  sheriff  of  any  writ  of  execution  or 
by  levying  upon  or  seizing  under  such  writ  the  effects  or 
estate  of  the  company  ...  if  before  payment  over  to 
the  plaintiff  of  the  moneys  actually  levied,  paid,  or  received 
under  such  writ  ...  the  winding-up  of  the  business  of 
the  company  has  commenced ;  but  this  section  shall  not  affect 
any  lien  or  privilege  for  costs  which  the  plaintiff  possesses 
under  the  law  of  the  province  in  which  such  writ  was  issued." 
This  section  first  appeared  in  sec.  13  of  the  Insolvent  Act  of 
1865,  and  was  re-enacted  as  sec.  83  of  the  Canada  Insolvent 
Act  of  1875;  and  the  decisions  under  that  Act  are  therefore 
material. 

The  section  of  the  Insolvent  Act  of  1865  was  construed 
in  Re  Hayden,  29  U.  C.  R.  262,  where  it  was  held  that  a 
judgment  creditor  who  had  an  execution  in  the  sheriff's 
hands  at  the  making  of  an  assignment  by  the  judgment 
debtor  was  entitled  to  rank  for  his  costs  of  the  judgment  as  a 
privileged  creditor  against  the  insolvent.  In  giving  judg- 
ment Morrison,  J.,  said:  "Before  the  Insolvent  Acts  an 
execution  creditor  when  he  placed  his  writ  in  the  sheriff's 
hands  had  a  peculiar  lien  on  his  debtor's  property  to  the 
extent  of  his  debt  and  costs.  The  Insolvent  Act,  by  the  13th 
section  above  cited,  deprived  him  of  that  lien  for  his  judg- 
ment debt  .  .  .  but  the  section  further  provided  that  it 
should  not  apply  to  nor  affect  any  lien  or  privilege  for  costs 
which  the  plaintiff  possessed  under  the  law  of  that  part  of 
the  tlien  province,  in  which  such  issued.''  "As  a  lien  for  such 
costs  did  exist  in  Upper  Canada  before  the  parsing  of  the 
Act  for  the  amount  of  those  costs  on  the  debtor's  goods  when 
the  execution  was  placed  in  the  sheriff's  hands,  it  is  only 
reasonable  to  assume  and  hold  that  such  lien  and  the  right  to 
recover  those  costs  in  full  should  not  h^  affected  by  the 
provisions  of  the  13th  section,  but  that  the  same  should  be 
secured  to  the  judgment  debtor  as  a  privileged  claim  on  the 
assets  of  the  estate." 

A  similar*  result  was  arrived  at  by  the  Judge  of  the  County 
of  Wentworth  in  Re  Fair  and  Burst,  2  F.  C.  L.  J.  X.  S.  216 
(1860),  and  his  dooision  was  confirmed  on  appeal. 
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These  decisions  were  followed  by  me  in  He  Erie  Glass 
Company,  decided  27th  March,  1894  (not  reported),  where 
after  argument  I  allowed  the  execution  creditors  the  costs 
of  their  judgment  and  the  sheriff's  fees  up  to  a  fixed  date. 

In  Smith  v.  Antipitzky,  10  C.  L.  T.  Occ.  N.  368  (1890), 
McDougall,  Co.J.,  in  disposing  of  a  somewhat  similar  ques- 
tion between  an  assignee  for  the  benefit  of  creditors  and  a 
sheriff,  said:  *^ Under  the  provisions  of  this  Act  (R.  S.  0. 
1887  ch.  124,  sec.  9),  a  debtor  may  assign  to  any  one;  and 
although  it  is  true  any  such  assignee  becomes  subject  to  the 
general  control  of  the  Court,  and  may  be  removed  by  the 
Court  for  cause,  still  he  is  not  an  oflBcer  of  the  Court  in  the 
bcnse  that  the  sheriff  is,  or  as  were  the  official  assignees  un- 
der the  repealed  Insolvent  Act.^'  And  he  held  that  it  would 
therefore  be  unreasonable  that  "the  execution  creditor  who 
was  in  possession  should  be  compelled  to  withdraw  and  look 
to  a  stranger  to  realize  and  pay  his  lien.^'  But  in  the  case 
before  me  the  liquidator  is  an  officer  of,  and  appointed  by, 
the  Court,  as  is  the  sheriff;  and  on  his  appointment  he  is 
directed  by  the  30th  section  of  the  Winding-up  Act  to  "  take 
into  his  custody  or  under  his  control  all  the  property,  effects, 
and  choses  in  action  to  which  the  company  is  or  appears  to  be 
entitled,*'  which  when  read  with  the  statutory  injunction 
contained  in  sec.  17  of  the  Winding-up  Act,  "  that  .  .  . 
execution  put  in  force  against  the  estate  or  effects  of  the 
company  after  the  making  of  the  winding-up  order  shall 
be  void/'  practically  operates  as  ousting  the  sheriff's  posses- 
sion of  the  insolvent  company's  goods  seized  by  him,  and 
under  a  writ  of  execution  issued  out  of  a  provincial  Court, 
but  subject  to  the  lien  protected  by  the  latter  part  of  sec.  6G. 

From  the  aflBdavit  filed  by  the  sheriff  it  appears  that  on 
29th  iMarch  he  was  advised  by  the  solicitors  for  the  execu- 
tion creditors  that  a  winding-up  order  had  been  made,  and 
on  2nd  April  he  wrote  to  the  provisional  liquidator  request- 
ing a  copy  of  the  winding-up  order  and  intimating  that,  upon 
payment  of  fees,  etc.,  and  instructions  from  the  plaintiffs* 
solicitors,  he  would  be  glad  to  hand  over  the  goods  to  the 
representative  of  the  liquidator.  On  7th  April  the  pro- 
visional liquidator  replied  that  he  would  on  11th  April  "ask 
the  direction  of  the  Court  as  to  what  action  is  to  be  taken 
in  regard  to  the  same.'' 

As  there  appears  to  have  been  no  demand  from  the 
liquidator  for  the  delivery  over  by  the  sheriff  of  the  goods 
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and  chattels  he  had  seized  until  the  5lh  May,  and  a6  he 
tnerefore  had  to  continue  to  hold  and  protect  them  until  the 
order  was  made  for  their  delivery  over  to  the  liquidator,  I 
think  the  sheriff  is  entitled  to  his  fees  and  to  possession  money 
up  to  the  date  of  such  order.  Costs  of  all  parties  to  be  added 
to  their  claims. 


October  12th,  190G. 

DIVISIONAL   COURT. 

LEBU  V.  GEAND  TKUNK  K.  W.  CO. 

Railway — Animal  Killed  on  Track — Escape  to  Highway  from 
Enclosure — Open  Gate  from  Highway  to  Track — Negli* 
gence — Liability . 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Kent. 

Plaintiff*,  a  livery  stable  keeper  at  Bothwell,  owned  a 
field  adjoining  defendants'  railway,  in  which  he  had  a  horse 
at  pasture.  The  animal  escaped  from  the  field  and  got  upon 
the  highway,  went  a  short  distance,  and  passed  through 
a  gateway  into  defendants^  freight  yards,  and  on  to  the 
track,  where  it  was  killed  by  a  train.  Plaintiff  claimed  $150 
damages.  The  action  was  tried  by  the  Judge  of  the  County 
Court  without  a  jury,  and  dismissed  with  costs. 

0.  L.  Lewis,  Chatham,  for  plaintiff. 

W.  X<>sbitt,  K.C,  and  Frank  McCarthy,  for  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Ma(;ee,  J.^ 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — Section  237,  sub-sec.  4,  of  the  Dominion  Rail- 
way Act,  1903,  provides  that  if  an  animal  at  large  upon  the 
highway  .  .  .  gets  upon  the  property  of  the  railway 
(company  and  is  killed  .  .  .  the  owner  may  recover  the 
amount  of  his  loss  from  the  company — unless  it  be  proved 
that  the  animal  got  at  large  through  the  negligence,  &c.,  of 
the  owner.  The  earlier  sub-sections  are  restricted  to  oases 
where  an  animal  at  large  upon  the  highway  is  killed  or  in- 
jured at  the  point  of  intersection  of  tho  highway  with  a  level 
railway  crossing — ^where  recovery  cannot  be  had  if  the  animal 
is  at  largo  contrary  to  the  provisions  of  the  section.       'But 
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in  the  last  and  new  sub-section,  there  may  be  recovery  for 
an  animal  at  large  killed  upon  the  property  of  the  railway 
company  by  a  train,  though  the  animal  was  not  in  charge 
of  a  competent  person.  This  large  and  liberal  meaning  has 
been  given  to  this  now  sub-section  in  various  cases — some 
being  in  the  Divisional  Court,  such  as  Bacon  v.  Grand  Trunk 
R.  W.  Co.,  7  0.  W*  E.  753,  and  Arthur  v.  Central  Ontario 
R.  W.  Co.,  ib.  527,  and  also  11  0.  L.  R.  537,  and  we  see  no 
reason  to  disagree  with  such  a  reading. 

This  plaintiff's  case  was  made  out  upon  the  evidence. 
His  horse  escaped  from  the  enclosure  by  jumping  a  gate 
without  the  owner's  knowledge.  The  animal  thus  got  on  a 
public  street,  and  going  down  the  street  came  to  an  opening 
which  led  do^n  to  the  track.  This  opening  was  furnished 
with  a  gate,  but  the  gate  was  left  open  by  the  company,  and 
through  this  open  gate  the  horse  got  on  to  the  track  where 
it  was  killed  by  the  train. 

ITierQi  was  a  case  of  negligence  made  as  against  the  com- 
pany by  the  failure  to  have  the  place  fenced  or  properly  pro- 
tected through  which  the  horse  reached  the  company's  track, 
tmder  the  Act,  sec.  199,  which  could  not  have  been  with- 
drawn from  the  jury. 

Upon  the  submission  before  us  that  no  further  evidence 
could  be  given,  and  that  we  were  to  dispose  of  the  contro- 
versy as  it  now  stands,  we  think  plaintiff  should  have  judg- 
ment for  the  amount  agreed  upon  as  the  value  of  the  horse — 
with  costs  of  action  and  appeal. 


Teetzel,  J.  October  15th,  1906. 

ELECTION   COURT — CHAMBERS. 

Re  PORT  ARTHUR  AND  RAINY  RIVER  PROVINCIAL 
ELECTION. 

PRESTON  V.  KENNEDY. 

Parliamentary  Elections  —  Controverted  Election  Petition  — 
Particulars  —  Scrutiny  —  Supplemenial  Particulars  after 
Scrutiny  Be^un  and  Adjourned — New  Charges — ContrO" 
verted  Election  Rules  20,  2^ — Costs. 

Motion  by  respondent  for  leave  to  add  further  particulars 
of  votes  which  he  intended  to  object  to  on  the  scrutiny. 
H.  M.  Mowat,  K.C.,  for  respondent. 
I.  F.  Hellmuth,  K.C.,  and  W.  J.  Elliott,  for  petitioner. 
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Teetzel,  J. : — The  trial  of  the  petition,  other  than  the 
scrutiny,  took  place  in  September,  1905,  and  after  an  appeal 
from  rulings  of  the  trial  Judges  in  regard  to  certain  votes 
which  the  petitioner  objected  to,  the  matter  of  the  scrutiny 
came  before  me  in  July  last  at  Port  Arthur,  and  several  votes 
given  for  the  respondent  were  struck  off,  and  in  the  result 
60  far  the  petitioner  appeared  to  be  in  a  majorit}'.  The 
parties  not  being  ready  to  proceed  to  complete  the  scrutiny, 
the  further  trial  of  it  has  been  adjourned  from  time  to  time 
until  7th  January  next. 

The  respeondent  has  already  filed  and  served  particulars 
of  votes  objected  to  by  him. 

The  petitioner  contends  that  I  have  no  discretion,  under 
Rule  24  of  the  General  Rules  respecting  the  trial  of  elec- 
tion petitions,  to  allow  the  respondent  to  add  new  particu- 
lars of  other  votes  objected  to,^  but  that  the  Rule  aims  simply 
at  giving  further  details  of  particulars  already  served. 

The  Rule  reads  as  follows :  '^  The  Court  or  a  Judge  may 
at  any  time  order  such  further  particulars  as  may  be  neces- 
fcary  to  prevent  surprise  and  unnecessary  expense,  and  to 
ensure  a  fair  and  effectual  trial,  in  the  same  manner  as  in 
ordinary  proceedings  in  the  High  Court  of  Justice,  and  as 
prescribed  by  the  said  Act,  and  upon  such  terms  as  may  be 
ordered.^' 

Rule  20  provides  for  the  particulars  being  served  14  days 
before  the  trial. 

In  the  absence  of  precedent,  I  am  of  opinion  that  the 
Rule  has  not  the  limited  meaning  urged  by  the  petitioner, 
but  that,  for  the  purposes  of  ensuring  a  fair  and  effectual 
trial,  the  Court  or  a  Judge  may  allow  either  party  to  serve 
further  particulars  in  respect  of  other  votes  objected  to  than 
those  mentioned  in  the  original  particulars.  I  think  the 
word  "  particulars  "  in  Rule  24  must  mean  particulars  "  of 
votes  intended  to  be  objected  to,*'  this  being  the  language  of 
Rule  20,  and  is  not  confined  to  further  details  of  particulars 
already  given. 

It  was  also  urged  by  the  petitioner  that  certain  votes  ob- 
jected to  in  the  proposed  particulars  were  not  invalid  votes, 
assuming  the  facts  to  be  true  as  stated  in  the  particulars: 
that  is  to  say,  those  that  are  alleged  to  have  voted  on  trans- 
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fer  certijGcates  obtained  from  the  returning  officer,  without 
any  personal  or  written  request. 

1  am  inclined  to  think  that  while  this  class  of  votes  was 
}iot  actually  under  consideration  by  the  Court  of  Appeal, 
there  arc  sufficient  dicta  in  the  judgments  of  the  Court  (ante 
46)  to  strongly  support  a  contention  that  such  votes  are 
invalid. 

Without  deciding  that  question  until  the  evidence  is  in, 
1  am  of  opinion  that  it  is  not  unreasonable  for  the  purpose 
of  securing  a  fair  and  effectual  trial  of  the  petition,  that  the 
respondent  should  be  allowed  to  serve  the  additional  particu- 
lars, but  I  think,  in  view  of  the  lateness  of  his  motion,  and 
that  it  is  an  indulgence  that  he  is  asking,  that  the  costs  of 
the  motion  should  be  costs  in  the  matter  to  the  petitioner  in 
any  event. 

I  stated  upon  the  argument  that  should  I  come  to  the 
conclusion  that  the  respondent's  motion  should  be  granted,  a 
similar  privilege  should  be  granted  to  the  petitioner  if  he 
desires  to  supplement  his  particulars. 

This  order  is  not  to  prejudice  any  application  the  peti- 
tioner may  make  at  the  trial  to  have  the  costs  of  the  peti- 
tion paid  by  the  respondent,  should  it  appear  that  but  for  the 
added  particulars  the  respondent  would  have  lost  his  seat. 


Mabee,  J.  October  16th,  r.)06. 

0HAKfi£B8. 

HAMILTON  V.  HODGE. 

Vmue — Charuje — Convenience — Action  to  Set  aside  Tax  Sale. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  351,  changing  the  venue  from  Toronto  to  Port  Arthur. 

J.  W.  Bain,  for  plaintiff. 

T.  D.  Delamere,  K.C.,  for  defendants. 

Mabee,  J.,  dismii^sed  the  appeal  with  costs  to  defendant 
in  anv  event. 
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Mabee,  J.  October  17th,  1906. 

CHAMBERS. 

GYORGY  V.  DAWSOX. 

« 

(Two  Actions.) 

Securify  for  Costs  —  Plaiiiiiff  Leuving  Jurisdiction  pendente 
Lite  —  Application  for  Security  after  Trial  —  New  Trial 
Ordered — Delay  in  Applying. 

Appeal  by  plaintiff  from  orders  of  local  Judge  at  Welland 
requiring  plaintiff  to  give  security  for  cost*  of  these  actions. 

R.  McKay,  for  plaintiff. 

\V.  ^I.  Douglas,  K.C,  for  defendants. 

Mabee,  J.: — The  actions  were  coumienced  on  12tli  Xo- 
vemher,  1903,  tried  on  loth  May,  1905,  and  dismissed.  I'pon 
plaintiff's  appeal,  a  Divisional  Court  in  November,  1905,  set 
aside  the  trial  judgments,  and  granted  new  trials,  and  the 
Court  of  Apiwal  in  Februaiy,  190G,  refused  to  disturb  the 
disposition  made  of  the  actions  by  the  Divisional  Court.  An 
order  was  made  by  Teetzel,  J.,  on  24th  April,  1906,  upon 
appeal  by  plaintiff  from  an  order  made  by  the  local  Judge 
at  Welland,  under  which  defendants  were  given  leave  to 
examine  plaintiff  for  discovery  *^  in  case  the  plaintiff  shall 
return  to  the  j)rovince  of  Ontario  on  or  l)efore  15th  Jime, 
190C,"  and  an  affidavit  of  plaintiff's  solicitor  filed  upon  that 
motion  stated  that  plaintiff  had  for  some  time  prior  to  that 
date  been  out  of  the  jurisdiction  of  the  Court,  being  at 
Sarkosbylok,  in  Hungary.  Plaintiff  did  not  return.  The 
order  of  24th  April  gave  defendants  leave  to  issue  a  commis- 
sion to  Hungary  for  his  examination  in  the  event  of  his  not 
returning  by  15th  June;  they  did  not  avail  themselves  of 
that  term  of  the  order,  but  on  1st  October  instant  they  served 
notice  of  motion  for  the  orders  now  in  appeal.  It  w:as  not 
suggested  that  plaintiff  was  not  still  in  Hungary.  It  is  said 
the  delay  in  applying  for  these  orders  deprives  defendants 
of  their  right  to  security.  I  think  defendants  could  not  have 
reasonably  made  an  application  for  security  before  15th 
June,  and  the  cases  shew  that  the  delay  from  that  date  to  1st 


VL  DAHEK  V.  TOWNSHIP  OF  MARA.  423 

October  is  not  such  laches  as  prevents  defendants  from  as- 
aerting*  their  right  to  the  orders  now  in  appeal.  No  costs  were 
incurred  by  either  party  during  this  interval.  It  is  said  that 
these  orders  will  prevent  a  trial  at  Welland  in  November. 
This  may  be  so;  I  cannot  say.  Even  if  so,  I  do  not  think  it 
an  answer  to  defendants'  application.  Defendants  are  not 
to  blame  Ixjcause  plaintiff  left  the  jurisdiction;  they  cannot 
compel  his  return;  they  ask  what  it  seems  to  be  the  practice 
of  the  Court  to  grant  as  against  absent  plaintiffs. 

I  think  the  orders  were  properly  made,  and  the  appeals 
fail.  Costs  to  defendants  in  any  event.  If  plaintiff  desires, 
the  time  for  giving  security  may  be  extended. 

The  following  cases  were  cited:  Bertudato  v.  Fauquier, 
22  Occ.  X.  34,  38  C.  L.  J.  79;  Sharp  v.  Grand  Trunk  R.  W. 
Co.,  1  0.  L.  B.  200;  Small  v.  Henderson,  18  P.  E.  31-t: 
Hately  v.  Merchants  Despatch  Co.,  11  P.  R.  9;  S.  C,  10 
P.  R.  253;  Hollingsworth  v.  Hollingsworth,  10  P.  R.  58; 
Codd  V.  Delap,  15  P.R.  374;  Tanner  v.  Weiland,  19  P.R.  149. 


October  17th,  190(5. 

divisional  court. 

CUDAHEE  V.  TOWNSHIP  OF  MARA. 

Bitches  and  Watercourses  Act  —  Award  —  Reconsideration — 
Construction  of  Ditch — Charge  for  Engineer's  Sermces — 
Ijttting  Worlc — Breach  of  Contract — Reletting, 

Appeal  by  defendants  from  judgment  of  senior  Judge  of 
County  Court  of  Ontario  restraining  defendants  from  taking 
proceedings  for  recovery  of  the  amount  charged  against 
plaintiflPs  lands  by  reason  of  the  construction  of  a  ditch 
imder  the  provisions  of  the  Ditches  and  Watercourses  Act. 

D.  Inglis  Grant,  Orillia,  for  defendants. 

R.  D.  Gunn,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 
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MuLOCK,  C.J. : — One  James  Corrigan,  the  owner  oi  the 
south  half  of  lot  15  in  the  8th  concession  of  the  township  of 
Mara,  required  the  construction  of  a  ditch  for  the  drainage 
of  his  land,  and  to  that  end  served  the  owners  of  the  other 
lands  to  be  affected,  with  the  notice  required  by  sec.  8  of 
the  Act,  but,  the  owners  having  failed  to  arrive  at  an  agree- 
ment in  respect  of  the  work,  Corrigan  filed  with  the  clerk 
of  the  municipality  a  requisition  in  accordance  with  the 
provisions  of  sec.  13,  and,  thereupon,  having  taken  the  neces- 
sary steps,  Mr.  Kelly,  the  engineer,  made  his  award,  whereby 
be  found  that  the  ditch  was  required,  and  specified  its  loca- 
tion, description,  and  course,  and  apportioned  the  cost. 

This  ditch  was  accordingly  constructed  from  the  northern 
boundary  of  Corrigan's  land  for  a  certain  distance  upon  that 
of  plaintiff,  and  was  there  connected  with  an  existing  ditch, 
which  it  was  supposed  would  carry  off  the  water.  It  did  not. 
liowever,  accomplish  this  purpose,  but  discharged  it  upon 
])laintiff's  lands. 

After  an  expiry  of  two  years  from  the  completion  of  the 
ditch,  plaintiff,  being  one  of  the  owners  affected,  took  the 
proceedings  contemplated  by  sec.  30  of  the  Act  for  a  recon- 
sideration of  the  award.  Thereupon  Mr.  Fitton,  who  had 
succeeded  Mr.  Kelly  as  engineer  of  the  township,  proceeded 
imder  the  Act  to  reconsider  the  award,  and  made  his  amend- 
ed award,  whereby  he  required  the  ditch  lo  be  extended  into 
Ihe  lands  of  one  Kelly  which  adjoined  on  the  east  those  of 
plaintiff. 

After  various  delays  the  ditch  was  constructed  as  re- 
ouired  by  Mr.  Fitton's  award,  and  tlie  cost,  including  the 
engineer's  charges,  was  apportioned  amongst  the  owners  of 
the  lands  affected.  Plaintiff  refused  to  pay  the  portion 
adjudged  against  her,  and  the  council,  under  the  authority 
of  sec.  30,  caused  the  amount  to  be  placed  upon  the  collector's 
roll  and  a  warrant  to  be  issued  for  its  recovery  by  distress, 
as  in  the  case  of  taxes.  Plaintiff  thereupon  instituted  this 
action,  alleging  the  illegality  of  the  amended  award  and 
praying  for  an  injunction  restraining  defendants  from  pro- 
ceeding to  collect  the  amount  so  charged  against  her  on  the 
collector's  roll. 

One  objection  taken  l)v  plaintiff  to  the  validity  of  the 
amended  award  is  that  Kelly  having  by  his  award  specified 
the  location,  description,  and  course  of  the  ditch,  its  com- 
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mencement  and  termination,  it  was  not  competent  for  Fitton 
to  amend  these  specifications.  We  are  unable  to  accede  to 
this  contention. 

Section  36  enacts  "that  any  owner  party  to  the  award 
whose  lands  are  affected  by  a  ditch,  whether  constructed 
under  this  Act  or  any  other  Act  respecting  ditches  and  water- 
courses, may,  at  any  time  after  the  expiration  of  two  years 
from  the  completion  of  the  construction  thereof  .  .  . 
take  proceedings  for  the  reconsideration  of  the  .  .  . 
award  under  which  it  was  constructed,  and  in  every  such  case 
he  shall  take  the  same  proceedings,  and  in  the  same  form 
and  manner,  as  are  hereinbefore  provided  in  the  case  of  the 
construction  of  a  ditch/' 

We  are  of  opinion  that  by  virtue  of  this  section  the  en- 
gineer, on  the  reconsideration  of  an  award,  may  make  what- 
ever award  might  have  been  made  in  the  first  instance. 
Tinder  the  notice  given  by  Corrigan  it  would  have  been  com- 
petent for  the  engineer  Kelly  to  have  specified  such  a  ditch 
as  that  described  in  Fitton's  award,  but  not  having  done  so, 
the  powers  created  by  the  notice  and  requisition  remained 
not  exhausted  but  merely  in  abeyance  and  capable  of  being 
exercised  whenever  "  any  owner  party  to  the  award ''  took 
proceedings  necessary  for  its  reconsideration.  This  plaintiff 
did,  and  she  was  a  person  having  the  necessary  status  as  such 
"owner  parfy,''  etc.,  entitling  her  to  such  reconsideration. 

Another  objection  is  that  an  illegal  amount  for  engineer's 
services  is  included  in  the  claim  against  plaintiff.  It  is  ad- 
mitted that  in  accordance  with  the  provisions  of  sub-sec.  2 
of  sec.  4,  the  council,  by  by-law,  fixed  the  charges  to  be  made 
by  the  eligineer  for  his  services  under  the  Act  at  the  rate  of 
$5  a  day,  and,  under  sec.  29,  the  engineer  certified  to  the 
clerk  of  the  municipality  that  he  was  entitled  to  $45  for  fees 
and  charges  for  his  services.  It  does  not  follow,  we  think, 
from  this  detailed  account  of  his  services,  that  he  has  charged 
more  than  $5  a  day  for  his  services.  Prima  facie  his  cer- 
tificate established  the  validity  of  his  claim  for  $45,  and  the 
onus  was  on  plaintiff  to  shew  its  incorrectness.  This  was 
not  done,  and  we  cannot  assume  it,  and  must  therefore  over- 
rule the  objection. 

Another  objection  is  that  the  work  was  let  to  the  lowest 
bidder,  and  security  taken  for  its  due  performance ;  that  the 
contractor  failed  to  perform  the  work ;  and  that  the  munici- 
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pality  should  have  proceeded  to  recover  damages  for 
breach  of  contract,  and  not  have  re-let  the  work.  This  objec- 
tion appears  to  be  met  by  sub-sec.  4  of  sec.  28,  which  enacts 
that  "  the  engineer  may  let  the  work  and  supply  of  material 
or  any  part  thereof,  by  the  award  directed,  a  second  time  or 
oftener,  if  it  becomes  necessary  in  order  to  secure  its  per- 
formance and  completion.'' 

We  think  the  appeal  should  be  allowed  and  plaintiff's 
action  dismissed.  As  to  costs,  the  engineer's  certificate,  as 
to  the  amount  owing  to  him  for  his  charges,  was  sufficiently 
vague  to  have  misled  plaintiff  into  believing  that  an  illegal 
amount  was  being  levied  against  her  land,  and  it  thus  af- 
forded some  excuse  for  her  having  instituted  the  present  ac- 
tion. We  therefore  think  she  should  not  be  charged  with 
costs.  This  appeal  is  allowed  without  costs  and  plaintiff's 
action  dismissed  without  costs. 


Cartwright,  Master.  October  19th,  1906. 

chambers. 

WAGAB  v.  CARSCALLEN. 

Pleading — Statement  of  Claim — Striking  out  —  Embarrass" 
merit — Fraud  —  Setting  out  Facts  and  Circumstances — 
Anticipating  Defence — Leave  to  Amend, 

Motion  by  defendants  to  strike  out  paragraphs  4,.  7,  and  9 
and  part  of  paragraph  8  of  the  statement  of  claim. 

Plaintiff,  who  was  over  66  years  of  age,  sought  to  re- 
cover from  her  daughter  and  hex*  son-in-law  $10,000.  Plain- 
tiff alleges  that  she  was  induced  by  fraud  and  intimidation 
to  make  a  deed  of  the  land  in  question,  which  was  after- 
wards sold  for  $10,000. 

C.  A.  Moss,  for  defendants. 

J.  H.  Spence,  for  plaintiff. 

The  Master: — Paragraphs  4,  7,  and  8  are  objected  to  a.s 
being  embarrassing  and  irrelevant  and  at  most  being  a  plead- 
ing of  evidence. 
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There  is  no  doubt  that  they  cdntain  allegation  of  matters 
of  fact  and  of  things  done  by  defendants  to  induce  plain- 
tiff by  threats  of  having  her  declared  insane,  and  by  cruelty 
after  they  had  induced  her  to  go  and  reside  with  them,  to 
give  her  daughter  the  conveyance  of  the  land. 

These,  however,  are  to  be  considered  in  view  of  the  basis 
of  the  action,  which  is  fraud.  As  to  this  Ijord  Wataon  said 
in  Salomon  v.  Salomon,  [1897J  A.  C.  at  p.  35:  "A  relevant 
charge  of  fraud  ought  to  disclose  facts  necessitating  the  in- 
ference that  a  fraud  was  perpetrated  upon  some  person 
specified."  The  paragraphs  in  question  seem  only  to  be  a 
compliance  with  this  rule.  They  contain  some  of  the  ma- 
terial facts  at  least  on  which  plaintiff  will  rely  to  prove  her 
case.  Merely  to  allege  a  fraud  would  not  be  enough.  Such 
a  statement  of  claim  must  be  amended.  Otherwise  the  de- 
fendant in  such  an  action  wrould  be  left  in  ignorance  of  what 
was  meant. 

Paragraph  9  is  in  a  somewhat  different  position.  The 
deed  complained  of  was  made  on  8th  March  last.  Para- 
g:raph  9  alleges  that  on  the  previous  day  the  daughter,  by 
way  of  colourable  consideration  for  the  deed,  covenanted  with 
plaintiff  to  keep  her  during  her  life,  and  if  she  wished  to  live 
elsewhere  to  pay  her  $3.50  a  week  and  furnish  her  with 
all  necessaries  in  sickness  as  in  health.  It  concludes  as 
lollows:  "The  said  defendant  in  said  agreement  further 
covenanted  that  she  would  not  sell  or  convey  said  lands  dur- 
ing the  lifetime  of  the  plaintiff."  No  doubt,  in  one  aspect, 
this  is  anticipating  a  possible  defence,  and  so  is  premature. 
But  another  is  that  the  agreement  of  7th  March  required 
defendants  to  do  certain  things  as  a  term  of  the  deed  which 
plaintiff  was  to  give  and  did  give  the  next  day;  that  this  was 
part  of  the  whole  scheme  to  get  the  deed  from  plaintiff,  in 
which  it  would  be  a  very  important  factor  (if  true)  that  the 
undertaking  not  to  alienate  the  lands  during  plaintiff's  life 
was  in  the  agreement,  but  was  left  out  of  the  deed,  whereby 
plaintiff  was  deprived  of  a  most  important  protection  which 
was  to  have  been  reserved  to  her. 

This  9th  paragraph  might,  no  doubt,  have  been  made 
fuller  and  more  explicit  if  the  agreement  is  as  I  supposed  it 
to  be.  The  fact  of  the  land  being  two  lots  in  the  city  of 
Oakland,  in  California,  has  probably  had  a  good  deal  to  do 
with  the  action  and  the  complications  that  have  arisen.  Had 
land  of  anv  such  value  in  the  county  of  Leeds  and  Addin^^ton 
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been  dealt  with  in  this  way,  no  doubt  the  solicitors  would 
have  required  that  plaintiff  should  have  independent  advice 
end  would  have  declined  to  act  for  both  parties,  and  pointed 
out  to  defendants  that  this  was  a  wise,  if  not  a  necessary 
precaution,  in  case  the  transaction  should  be  afterwards  im- 
peached. It  was  stated  on  the  argument  that  when  these 
lots  were  conveyed  they  were  of  comparatively  little  value. 
It  was  due  to  the  great  earthquake  in  the  following  month 
at  San  Francisco  that  these  small  lots,  containing  only  less 
than  a  tenth  of  an  acre  and  being  50  feet  x  100,  appreciated 
to  such  an  extent  as  $10,000. 

The  order  will  therefore  be  a  dismissal  of  the  motion  as 
to  paragraphs  4,  7,  and  8.  As  to  paragraph  9,  plaintiff  may 
have  leave  to  amend  her  statement  of  claim  (and  otherwise) 
if  so  advised .  within  a  week.  Time  for  delivery  of  state- 
ment of  defence  to  be  extended  for  one  week  thereafter. 

It  is  much  to  be  wished  that  some  satisfactory  arrange- 
ment may  be  reached,  and  prevent  such  painful  litigation 
becoming  a  matter  of  public  notoriety. 

It  may  not  be  out  of  place  to  remark  that  the  language 
of  Lord  Selborne  and  Brett,  L.J.,  in  Millington  v.  Loring, 
6  Q.  B.  D.  190,  at  p.  194,  seems  to  give  ample  authority  for 
the  allegations  complained  of,  in  an  action  of  this  char- 
acter. Being  on  the  equity  side  of  the  Court  the  pleadings 
are  properly  fuller  than  where  a  plaintiff  is  bringing  a 
common  law  action. 


Cartwright,  Master.  October  19th,  1906. 

chambers. 

HOLDSWORTH  v.  GAUNT. 

Disvtksal  of  Action — Want  of  Prosecution — End  of  Cause  of 
Action — Dispute  as  to — Summary  Jurisdiction  to  Dispose 
of  Costs  in  Chambers. 

This  action  for  alleged  infringement  of  a  patent  was  com- 
menced on  11th  December,  1903.  The  statement  of  claim 
was  delivered  in  due  course,  and  the  statement  of  defence 
on  2nd  February,  1904.  A  motion  for  particulars  of  the 
defence  was  served  on  the  24th  of  that  month. 
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^Shortly  after  this  defendants  went  out  of  business,  and 
nothing  more  was  done  by  either  side  until  November,  1904, 
when  defendants'  solicitor  wrote  to  plaintiff's  solicitor  that 
he  must  discontinue,  or  else  that  defendants  would  be 
obliged  to  move  to  dismiss. 

Xo  result  seems  to  have  been  attained,  aind  on  11th  May, 
1905,  defendants'  solicitor  wrote  again  to  same  effect.  Four 
days  later  he  gave  the  usual  notice  of  'motion  to  dismiss,  and 
on  Slst  May  that  motion  was  dismissed,  on  "  plaintiff  by 
his  solicitor  undertaking  to  go  down  to  trial  at  the  next  non- 
jury sittings  at  Toronto." 

Notwithstanding  this  the  action  still  lay  dormant  until 
19th  June  last,  when  defendants'  solicitor  again  wrote  to 
same  effect  as  liis  letter  of  11th  May,  1905.  To  this  ap- 
parently no  reply  was  sent,  and  on  26th  June  another  mo- 
tion to  dismiss  was  launched. 

This  was  adjourned  until  after  vacation  and  was  argued 
on  25th  September. 

J.  E.  Roaf,  for  defendants. 

G.  H.  Kilmer,  for  plaintiff. 

The  Master: — Plaintiff  was  willing  to  have  the  action 
dismissed  without  costs.  It  was  argued  on  his  behalf  that 
he  was  entitled  to  have  his  costs  up  to  the  time  when  de- 
fendants ceased  to  do  business,  though  he  was  prepared*  to 
forego  his  strict  rights.  He  relied  on  Knickerbocker  v. 
Ratz,  16  P.  R.  193,  and  on  Eastwood  v.  Henderson,  17  P.  R. 
578,  a  case  which  was  followed  by  the  Exchequer  Division 
in  O'Sullivan  v.  Donovan,  8  0.  W.  R.  319.  If  this  was  al- 
ways the  view  of  plaintiff's  solicitor,  it  must  have  been  by 
an  oversight  that  he  gave  the  undertaking  to  proceed  as  a 
term  of  the  dismissal  of  the  motion  in  May,  1905.  This  seems 
otherwise  ii\consistent  with  the  contention  that  plaintiff 
should  now  be  allowed  to  discontinue  without  costs,  on  the 
ground  that  he  has  gained  his  object  and  that  the  action  is 
at  an  end.  The  principle  on  which  such  an  order  can  pro- 
perly be  made  is  exemplified  in  Armstrong  v.  Armstrong, 
9  0.  L.  R.  14,  4  0.  W.  R.  223,  301.  If  it  was  thought  that 
plaintiff  was  entitled  to  such  an  order,  a  motion  should  have 
been  made  to  that  effect  when  the  order  of  31st  May,  1905, 
was  made.     1  have  no  recollection  now  of  what  took  place 
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then,  or  whether  anything  was  said  as  to  plaintiff's  right  to 
costs,  or  his  being  willing  to  forego  them  to  have  the  action 
set  at  rest. 

As  the  case  now  stands,  before  plaintiff  can  have  the 
action  dismissed  without  costs,  it  must  be  clear  that  plain- 
tiff was  justified  in  bringing  the  action;  and  that  defen- 
dants acknowledged  this  by  going  out  of  business. 

It  was  on  grounds  of  this  character  that  the  cases  re- 
lied on  by  plaintiff  were  decided. 

Here,  on  the  contrary,  defendants  by  their  affidavitji 
positively  deny  the  validity  of  plaintiff's  patent.  They  say 
that  they  gave  up  business  for  reasons  of  their  own  and 
not  on  account  of  this  action.  They  assert  their  right  and 
intention  to  resume  the  use  of  the  machinery  in  question 
Avhenever  they  see  fit  to  do  so. 

This  seems  to  bring  the  case  within  the  decision  in 
Hunter  v.  Town  of  Strathroy,  18  P.  E.  127.  There  the 
Divisional  Court  held  that  there  was  no  jurisdiction  In 
Chambers  to  dispose  summarily  of  the  costs  where  the  object 
of  the  action  has  not  been  substantially  attained.  Here 
the  defendants  deny  that  this  has  been  done;  and  unles^ 
the  parties  can  settle  the  matter  otherwise,  the  plaintiff 
must  now  undertake  peremptorily  and  without  hope  of  any 
further  indulgence  to  go  to  trial  at  the  next  non-jury  sit- 
tings, and  in  default  that  the  action  be  dismissed  with  costs. 

The  costs  of  this  motion  will  be  to  defendants  in  any 
event. 


Cartwright,  ]\rASTER.  October  19th,  190G. 

CHAMBERS. 

MOXTGOMERY  v.  RYAX. 

Summary  Judf/menf — Rtile  60S — Suggested  Defence — Bnnl' — 
Accou  n  t — Reference, 

Motion  by  plaintiff  for  summary  judgment  under  Rule 
603  in  an  action  on  a  promissory  note  given  to  the  Bank  of 
^Montreal  and  assigned  to  plaintiff  subject  to  its  equities. 

W.  X.  Ferguson,  for  plaintiff. 

W.  :M.  Hall,  for  defendant. 
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The  Master:— The  note  is  admitted.  The  defences 
alleged  are  two.  The  first  is  that  defendant  gave  collaterals 
which  have  not  \ycvn  fully  and  truly  accounted  for. 

This  would  not  entitle  him  to  any  greater  relief  than  a 
judgment  of  reference  to  ascertain  what  exactly  is  due  on 
the  note  in  question. 

The  other  defence  is  as  follows,  if  1  rightly  understand 
the  argument  of  defendant's  counsel. 

The  bank,  it  is  said,  have  no  authority  to  do  a  savings 
bank  business.  This,  it  is  argued,  has  the  effect  of  locking 
up  the  circulation  and  preventing  debtors  from  getting 
uioney  to  pay  their  liabilities.  Even  if  such  business  is 
'iltra  vires,  it  does  not  appear  how  this  can  be  any  defence, 
unless  a  defendant  could  shew  that  he  had  funds  in  the 
savings  bank  which  he  was  prevented  by  the  rules  from 
ui)plying  on  the  debt  due  by  him  to  tlie  bank.  Nothing  of 
the  sort  is  even  suggested  here.  It  will  be  time  enough  to 
consider  the  question  when  any  bank  takes  such  a  very  un- 
likely position. 

It  must  be  left  to  a  higher  authority  to  give  effect  to 
>uch  a  defence  if  it  is  right  to  do  so. 

Something  of  this  nature  was  set  up  in  the  recent  case 
of  Canada  Permanent  Mortgage  Corporation  v.  Briggs,  7 
O.  W.  R.  443.  It  did  not  however  receive  any  consideration 
either  at  the  trial  or  by  the  Divisional  Court. 

If  defendant  desires,  he  can  have  a  judgment  of  refer- 
ence.    If  not,  the  usual  order  will  be  made. 


October  19th,  1900. 
divisional  court. 
TORONTO  R.  W.  CO.  v.  CITY  OF  TORONTO. 

Municipal  Corporations  —  Expropriation  of  Land — Fropertij 
of  Street  Railwai/  Company  Desi-gned  for  Car  Barn — Ac- 
lion  to  Restrain  Council  from  Passing  Dy-lnw — Decl^iratorij 
Judgment — Uefusal  to   Pronounce — Discretion — Appeal. 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  VJ,. 
ante  78. 

VOL.  vni.  o.w.B.  NO.  13 — 32 
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W.  Laidlaw,  K.C.,  for  plaintiffs. 

H.  L.  Drayton  and  W.  Johnston,  for  defendants 

Boyd,  C.  : — The  relief  sought  in  this  action  is  to  re- 
strain defendants  from  proceeding  to  expropriate  property 
belonging  to  plaintiffs.  .  .  .  It  is  alleged  .  .  that 
the  proceedings  to  expropriate  are  ultra  vires  because  the 
land  in  question  has  been  purchased  or  acquired  under  the 
terms  of  an  agreement  made  with  the  defendants  and  in- 
corporated in  the  statutory  charter,  55  Vict.  ch.  90  (0.) 

The  ground  relied  on  is  that  the  property  is  now  held 
by  plaintiffs  for  public  or  quasi-public  use,  and  is  necessary 
for  the  use  and  accommodation  of  the  plaintiffs  as  a  site 
for  car-barns;  and  that  expropriatory  powers  cannot  be 
legally  employed  to  divert  this  land  from  this  necessary  use 
cis  contemplated  by  the  plaintiffs. 

The  question  has  resolved  itself  into  a  merely  academic 
one,  as  the  proposal  to  expropriate  the  land  has  not  been 
prosecuted,  and  it  may  be  enough  for  the  purposes  of  the 
argument  to  say  that  there  appears  to  be  no  incompata- 
bility  in  the  legitimate  expropriation  by  defendants  of  land 
(iwncd  by  plaintiffs,  when  that  land  is  not  essential  to  the 
purposes  of  the  imdertaking.  That  the  land  may  be  con- 
venient for  plaintiffs'  purposes  would  not  be,  I  conceive,  an 
answer  to  the  bona  fide  action  of  the  defendants  in  employ- 
ing their  expropriatory  powers. 

Re  Brown,  1  0.  R.  415,  relied  on  by  defendants,  does 
not  support  their  contention  in  its  absolute  form;  many 
expressions  in  it  go  to  shew  that  quasi-public  property  may 
be  the  subject  of  expropriatory  and  paramount  powers  ex- 
ercised by  municipal  corporations,  in  pursuance  of  a  policy 
for  bettering  or  improving  the  city  or  other  municipality. 

If  plaintiffs  obtained  their  property  by  the  exercise  of  a 
power  of  expropriation,  a  graver  question  would  arise  if 
(defendants  sought  afterwards  to  further  expropriate  for 
their  uses  property  already  expropriated  by  plaintiffs  for 
their  uses.  There  might  arise  in  such  case  a  conflict  of 
paramount  powers  not  contemplated  by  the  Courts  or  the 
legislature;  but  no  such  difficulty  exists  when  the  conte?it 
IS  between  a  corporate  body  not  possessed  of  compulsory 
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power  of  aciiuisition  and  a  municipal  body  which  docs  pos- 
sess such  powers  in  the  way  of  expropriation. 

The  rule  is  recognized  in  American  cases  that  land  owned 
liy  a  company  whose  business  constitutes  a  public  use,  not 
in  actual  occupation  or  not  essential  to  the  undertaking, 
stands  on  the  same  footing  as  that  of  a  private  owner,  and 
may  be  expropriated:  see  Railroad  Co.  v.  Belle  Eiver,  48 
Ohio  St.  K.  273,  and  Y.  v.  P.,  201  Pa.  St.  457.  Other  cases 
are  referred  to  and  the  matter  is  discussed  in  15  Cyc.  Law 
and  Practice,  pp.  612  et  seq. 

I  agree  with  the  ground  of  decision  below,  that  this  is 
uot  a  case  for  a  declaratory  judgment. 

Appeal  dismissed  with  costs. 

Magee,  J.: — .  .  .  The  claim  for  an  injunction  was 
practically  abandoned,  and  merely^  a  declaratory  judgment 
asked  for.  In  the  absence  of  danger  involving  the  actual 
relief  sought  by  tlie  writ,  I  do  not  see  that  the  company  are 
any  better  entitled  to  an  abstract  declaration,  which  may 
never  be  required,  that  the  city  could  not  expropriate,  than 
the  city  would  be  to  ask  one  that  it  could  do  so  if  it  so 
desired:  Stewart  v.  Guibord,  6  0.  L.  R.  262,  2  0.  W.  R.  168, 
554;  Bunnell  v.  Gordon,  20  0.  R.  281;  Barraclough  v. 
Brown,  [1897]  A.  C.  615;  North-East  Marine  Co.  v.  Leeds 
Forge  Co.,  [1906]  1  Ch.  324;  Offin  v.  Rochford  Council,  ib. 
342.     .     .     . 

Appeal  dismissed  with  costs. 

Mabee,  J.: — The  Court  has  undoubted  authority  to 
grant  a  declaratory  judgment  without  incidental  relief.  The 
cases,  however,  shew  that  this  is  a  discretionary  power: 
Bunnell  v.  Gordon,  20  0.  R.  281;  Thomson  v.  Gushing,  30 
O.  R.  123.  The  Chief  Justice,  in  the  judgment  in  appeal, 
deals  very  fully  with  the  facts  and  exercises  the  discretion 
of  the  Court  in  refusing  the  declaration  asked  for.  I  can- 
not say  that  he  was  in  error  in  the  exercise  of  such  discre- 
tion, and  the  appeal,  in  my  opinion,  fails  upon  that  ground 
alone.  I  say  nothing  as  to  the  powers  of  defendants  to 
expropriate  the  lands  in  question. 


4:u  -rm:  oxTAifio  iv/vz^A'/.r  reporter. 

October  19th,  VMH\. 

nrvrsiONAL  court. 

HAMMILL  V.  GKAND  TRUNK  K.  \V.  CO.  AND  riTV 
OF  HAMILTON. 

Negligence  —  Mumcipal  Corporatimi — Coal  Yard — Railway 
Siding  —  Injury  to  Yardsman  —  Vonstruriion  of  Wall — 
Evidence — Findings  of  Jury — Nonsvit, 

Appeal  by  defendants  the  corporation  of  the  city  of 
Hamilton  from  the  judgment  of  Mabee,  J.,  in  favour  of 
plaintiff,  the  widow  and  administratrix  of  the  estate  of  John 
Hammill,  deceased,  for  the  recovery  of  $1,000  damages  for 
the  death  of  her  husband  by  the  alleged  negligence  of  de- 
fendants. 

Wallace  Nesbitt,  K.C.,  for  appellants. 

S.  F.  Washington,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbrtdge,  C.J., 
Magee,  J.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — The  action  is  brought  under  Lord  Carap- 
bell's  Act,  by  the  widow  and  administratrix,  claiming  dam- 
j^ges  for  the  death  of  John  Hamill,  who  was  killed  by  being 
(^rushed  between  a  car  of  the  Grand  Trunk  Railway  and  a 
stone  wall  erected  by  the  city  of  Hamilton. 

On  application  of  plaintiff  the  action  was  dismissed  a.« 
i^ gainst  the  Grand  Trunk  Railway  Company. 

The  corporation  of  the  city  of  Hamilton  have  a  city 
\ard  into  which  there  runs  a  switch  from  the  Grand  Trunk 
Railway,  passing  the  coal  shed  on  the  curve.  On  the  op- 
posite and  concave  side  of  the  track  the  city  erected  a  stone 
wall  some  8  days  before  the  accident.  Plaintiff  alleges  that 
this  wall  was  negligently  built,  and  that  it  was  placed  "'  so 
dose  to  the  track  that  it  was  a  trap  for  brakesmen  or  others 
who  required  to  place  cars  in  the  city's  said  yard." 

On  4th  July,  1905,  the  deceased  had  been  ordered  by 
the  yardmaster  of  the  Grand  Trunk  Railway  (who  had  been 
requested  by  the  city  to  do  so)  to  place  a  car  in  the  city's 
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yard.  The  stateiiieiit  of  claim  then  states  that  the  deceased 
was  at  the  westerly  side  of  the  track  and  was  walking  in  a 
southerly  direction  as  the  cars  wore  slowly  backing  in,  and 
while  so  walking  back  in  the  yard  he  was  caught  between  the 
side  of  the  car  and  the  said  fence,  which  was  a  space  of 
about  ten  inches,  and  received  injuries  from  which  he  died 
a  few  days  later. 

The  city  engineer  states  that  the  wall  in  question  was 
made  under  his  instructions.  It  is  72  feet  long.  The  dis- 
tance between  the  stone  wall  and  the  gauge  of  the  rail  is 
•i  feet  i}\  inches  at  the  northerly  end  and  3  feet  3^  inches 
at  the  southerly  end.  On  the  other  side  it  is  5  feet.  The 
width  between  the  rails  is  5  feet  2  inches.  The  width  of 
the  car  is  9  feet  11^  inches,  leaving  a  space  of  10  inches 
hetween  the  car  and  the  stone  wall.  It  is  stated  by  .  .  . 
(»ne  of  plaintiff's  witnesses  that  the  space  between  the  track 
and  the  stone  wall  is  wider  at  the  gate  than  it  is  further 
up  the  siding,  but  he  did  not  measure  it.  Some  emphasis 
was  laid  upon  this  point  by  plaintiff's  counsel,  but  the 
(liiference  in  width,  as  appears  from  the  plan  and  from  the 
evidence  of  the  city  engineer,  is  only  2  inches.  The  evi- 
dence is  not  very  clear  as  to  how  the  accident  really  oc- 
curred. The  deceased  was  "  placing  "  the  car,  that  is,  put- 
ting the  car  opposite  to  the  coal-shed  where  it  was  wanted, 
5^0  that  coal  could  be  taken  out  of  the  car  into  the  shed. 
It  is  said  that  he  would  walk  along  until  the  car  door  was 
opposite  wherever  it  was  wanted,  giving  the  signal  to  the 
engine-driver;  and  that  is  what  he  was  doing  at  the  time  of 
the  accident.  It  is  further  stated  that  it  was  necessary  for 
him  to  walk  upon  the  side  where  the  wall  is,  as  the  shed 
upon  the  opposite  side  is  built  so  near  the  track  that  there 
was  not  room  for  him  to  walk  on  that  side,  and  also  be- 
cause the  shed  side  being  the  convex  side  of  the  track,  he 
could  not  signal  to  the  engine-driver,  who  was  on  the  en- 
gine at  the  rear  pushing  the  cars  to  the  place  desired.  What 
must  have  occurred  would  seem  to  be  this:  that  as  the  car 
was  being  pushed  in,  the  deceased  was  in  front  of  it,  and 
when  the  car  had  reached  about  the  spot  where  it  was 
desired  to  have  it  placed,  he  stepped  to  the  side  of  the 
track  to  signal,  without  apparently  noticing  the  wall,  and, 
the  car  being  in  motion,  he  was  immediately  caught  between 
the  wall  and  the  car,  and  received  the  injuries  of  which 
he  died.    It  is  said  that  he  was  a  very  careful  yardsman ;  had 
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been  in  the  employ  of  the  Grand  Trunk  Eailway  Company 
for  some  18  years;  that  he  had  frequently  placed  cars  in 
this  shed  before  the  wall  was  built,  but  that  he  had  not 
had  occasion  to  place  a  car  where  this  was  required  since 
the  wall  was  built.  The  accident  happened  about  11  o'clock 
in  the  morning.  The  space  occupied  by  the  wall  previous 
10  its  erection  had  been  open  ground,  and  upon  this 
ground  just  back  of  where  the  wall  stood  the  deceased  had 
been  in  the  habit  of  signalling  the  engine-driver  when  plac- 
ing cars. 

Plaintiff's  witness  McConnell,  who  was  the  engine-driver 
at  the  time  the  accident  occurred,  says :  "  We  pushed  cars 
ahead  of  us.  We  had  to  push  cars  in  to  place  them.  We 
pushed  in  every  car  that  was  placed  in  that  siding.  Ham- 
mill  (the  deceased),  who  was  in  front,  was  giving  the  signal 
as  he  went  along  at  the  side  of  the  car  to  place  it.  I  could 
not  see  Hammill,  but  he  was  walking  on  the  ground  along- 
side of  the  car  as  the  car  was  going  in."     .     .     . 

The  engine-driver  then  received  a  signal  from  Wads- 
worth  to  stop  and  back,  and  it  was  then  found  that  the 
deceased  had  been  crushed  between  the  car  and  the  wall. 
Wadsworth,  who  had  left  Canada,  was  not  called.     .     .     . 

For  the  defence  it.  was  shewn  that  there  was  nothing 
unusual  about  the  construction  of  the  wall;  that  the  dis- 
tance between  the  rail  and  the  wall  is  about  the  average  of 
loading  platforms;  that  these  switches  and  loading  plat- 
forms are  constructed  so  that  persons  handling  material 
could  get  it  unloaded  quickly,  and  if  cramped  for  space  the 
platform  is  closely  crowded,  leaving  sufficient  clearance  for 
the  width  of  the  car  that  will  go  through  it;  that  this  wall 
or  platform  was  used  for  unloading  bricks 'and  lumber  on 
the  one  side  and  coal  on  the  other.  It  is  described  as  a 
stone  retaining  wall  (to  retain  the  earth  of  the  dock)  2  feet 
wide  and  70  feet  long  and  about  3  feet  6  inches  above  the 
top  of  the  rail.  The  earth  is  filled  in  behind  this  wall,  form- 
ing a  dock  for  unloading  materials  of  all  kinds  of  freight, 
principally  brick. 

The  witness  Laflin,  an  engineer  on  the  Toronto,  Hamil- 
ton, and  Buffalo  Railway,  stated  that  these  receiving  plat- 
forms are  not  constructed  with  any  idea  that  a  brakesman 
or  anybody  else  should  ever  get  between  these  platforms 
and  the  rails;  that  the  primary  reason  for  putting  the  plat- 
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form  so  close  to  the  rails  was  for  facilitating  the  unloading 
of  material. 

A  number  of  witnesses  swore  that  it  was  unnecessary  to 
si  and  where  the  deceased  was  when  he  was  injured  in  order 
to  place  the  car;  that  this  might  have  been  done  either 
from  the  wall  or  the  top  of  the  car.  One  witness  states 
that  after  the  wall  was  built  there  were  some  13  or  14 
cars  put  in,  and  Hammill  (the  deceased)  came  ahead  of  the 
c  ars  and  stood  in  the  open  space  and  signalled  to  his  brakes- 
man. Another  witness,  Morgan,  in  the  employ  of  the 
<  ity,  who  had  charge  of  receiving  the  coal  deliveries,  and 
who  asked  Hammill  on  this  occasion  to  put  these  cars  in  the 
i^  witch,  said  that  he  had  had  a  great  many  cars  put  in,  prob- 
ably 150;  that  there  were  from  15  to  20  cars  put  in  after 
the  wall  was  built;  and  that  Hammill's  custom  was  to  go 
ahead  of  the  cars,  that  he  never  saw  him  at  the  side  of  the 
car. 

On  the  evidence  the  following  are  undisputed  facts :  that 
the  wall  in  question  was  built  upon  the  city^s  land  for  the 
purpose  of  a  receiving  platform;  that  it  was  properly 
placed,  constructed,  and  used  for  that  purpose;  that  the 
deceased  had  full  knowledge  of  its  position,  and  had  on 
],revious  occasions  placed  cars  in  the  yard,  after  the  wall 
'.vas  built;  that  on  the  occasion  in  question  he  proceeded  in 
front  of  the  car,  and,  the  car  having  reached  the  place 
where  he  desired  to  have  it  placed,  stepped  aside,  and  was 
caught  by  the  moving  car  between  it  and  the  wall. 

I  have  searched  the  evidence  in  vain  to  find  some  duty 
which  the  city  owed  to  the  deceased  which  should  have  re- 
eirained  them  from  placing  the  wall  where  it  was  placed. 
It  was  intended  to  be  used  as  a  receiving  platform;  and  for 
conveniently  handling  goods  it  was  properly  placed.  For 
ihe  city  to  have  assumed  that  by  so  placing  it  some  em- 
ployee of  the  Grand  Trunk  Eailway  Company  in  placing 
ears  would  stand  between  the  car  and  the  platform,  seems  to 
me  wholly  unreasonable.  But,  supposing  the  defendants 
(*ould  so  have  anticipated  the  accident,  it  could  only  be  upon 
the  ground  of  assuming  that  an  employee  would  recklessly 
and  carelessly  place  himself  in  a  position  where  he  was  sure 
to  bo  injured.  Even  supposing  that  the  wall  were  not 
placed  as  a  receiving  wall,  but  to  be  used  as  a  fence,  had  not 
the  city  a  right  to  use  that  land  as  they  pleased?    Suppos- 
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iiig  the  land  had  been  owned  by  a  stranger,  eoiild  it  be  pre- 
i ended  for  a  moment  that  he  would  not  have  had  the  right 
to  build  up  to  the  line,  and  does  it  make  any  difference 
that  the  city  happened  to  own  the  lands  upon  both  sides  of 
(he  track?  I  think  not.  There  was  no  duty  to  leave  a  way 
for  the  yardsmen  upon  the  opposite  side  of  the  track  from 
which  to  signal  the  engine-driver  where  to  stop,  and  it 
seems  to  me  wholly  gratuitous  to  say  that  there  was  any 
such  necessity.  There  was  then,  I  think,  no  negligence 
whatever  on  the  part  of  the  city  in  erecting  the  platform  in 
the  manner  they  did. 

But,  assuming  that  the  city,  having  knowledge  of  the 
usual  practice  of  the  yardsmen  in  placing  cars  and  in  so 
doing  of  occupying  the  land  where  the  wall  stands  for  the 
purpose  of  signalling  the  engine-driver,  negligently  placed 
the  wall  where  it  is  so  as  to  endanger  the  yardsmen  when 
f)lacing  cars,  deceased  might  have  taken  another  method 
of  signalling  the  engine-driver.  He  chose  to  place  himself 
in  a  position  of  danger,  with  a  knowledge  of  the  facts, 
where  injury  was  inevitable.  He  was  the  cause  of  his  own 
injury.  He  stepped  in  the  way  of  danger  needlessly  and 
thoughtlessly,  and  that  was  the  immediate  cause  of  the  in- 
juries which  he  received. 

I  think  the  judgment  entered  for  plaintiff  should  be  set 
aside  with  costs  and  the  action  dismissed  with  costs. 
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Cartwright,  Master.  October  22nd,  1906. 

CHAMBERS. 

ANDEKSON  v.  XOBELS  EXPLOSIVE  CO. 

Writ  of  Snmmons  —  Service  out  of  Jurisdiction  —  Cause  of 
Action — Ruk  162  {e) — Tort  Committed  in  Ontario — In- 
jury to  Plaintiff  Jby  Defective  Fuse  Supplied  to  his  Em- 
ployers by  Defendants  in  Foreign  Country, 

Motion  by  defendants  to  set  aside  an  order  obtained  by 
plaintiff  allowing  service  upon  the  defendants  at  Glasgow, 
Scotland,  of  the  writ  of  summons  and  statement  of  claim, 
and  to  set  aside  the  writ  and  the  statement  of  claim  and  the 
sen'ice  thereof  effected  upon  defendants. 

W.  H.  Blake,  K.C.,  for  defendants. 

T.  N.  Phelan,  for  plaintiff. 

The  Master: — The  statement  of  claim  alleges:  (1)  that 
plaintiff  is  a  labourer,  and  resides  at  Byng  Inlet,  in  the  pro- 
vince of  Ontario,  and  that  defendants  carry  on  business  and 
have  their  head  office  at  Glasgow,  in  Scotland;  (2)  that 
plaintiff  in  February  last  was  employed  by  the  James  Bay 
Railway  Company  in  blasting  in  Ontario,  and  that  the  fuse 
used  was  manufactured  and  sold  by  defendants;  (3)  that 
while  plaintiff  was  so  engaged  there  was  a  premature  ex- 
plosion, through  the  fuse  being  defective,  which  severely 
injured  plaintiff,  causing  him  to  lose  one  of  his  eyes;  (4) 
that  defendants  were  negligent  in  allowing  the  fuse  to  ]>o 
manufactured  and  sold  in  a  defective  condition,  the  negli- 
gence being  that  there  was  a  space  left  in  the  fuse  in  which 
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there  was  no  powder,  and  consequently  the  fuse,  which  was 
trimmed  to  burn  a  foot  a  minute,  caused  the  explosion  pre- 
maturity ;  and  (5)  plaintiff  claimed  $5,000  damages.     .     .     . 

It  was  admitted  that  if  the  order  can  be  sustained,  it 
must  be  under  the  last  clause  of  Eule  162  (e),  which  allow^ 
service  to  be  made  on  a  foreign  defendant  when  the  action 
is  founded  on  a  tort  committed  within  this  province.  There 
is  no  such  provision  in  the  corresponding  English  Kule,  nor, 
so  far  as  1  am  aware,  is  there  any  similar  procedure  in  the 
United  States. 

The  question,  therefore,  to  be  decided,  is  important  and 
not  free  from  difficulty.  Apparently  now  for  the  first  time 
the  point  arises  in  our  Courts,  does  the  statement  of  claim 
disclose  any  tort  committed  by  defendants  in  Ontario? 

Mr.  Phelan,  with  much  ingenuity  and  vigour,  contended 
that  this  action  would  lie.  He  conceded  that  a  tort  was 
"  the  infringement  of  some  absolute  right  to  which  an- 
other is  entitled:"  Underhill  on  Torts,  Canadian  ed.,  p. 
7;  Addison  on  Torts,  7th  Eng.  ed.,  p.  1.  He  then  argued 
that  such  a  right  was  always  localized,  whether  such  right 
exists  in  respect  of  a  man^s  property  or  of  his  character;  and 
that  in  respect  of  his  bodily  welfare  it  necessarily  went  with 
him,  and  so  that  wherever  he  was  injured,  there  a  tort  was 
committed,  if  such  injury  was  the  result  of  the  wrongful  act 
of  another.  And  in  this  case  he  submitted  that  plaintiff 
having  Ix'cn,  as  alleged,  seriously  injured  by  the  defective 
fuse  of  defendants'  manufacture,  there  had  been  a  tort  com- 
mitted l>y  them  within  Ontario  which  enabled  him  to  bring 
this  action.     .     .     . 

[Reference  to  Thomas  v.  Winchester,  6  N.  Y.  397;  Pol- 
lock on  Torts,  6th  ed.,  p.  487  n.,  488;  Dixon  v.  Bell,  5  M.  & 
S.  198;  Langridge  v.  Levy,  2  M.  &  W.  519,  4  M.  &  W.  337; 
Francis  v.  Cockrell,  L.  K.  5  Q.  B.  184,  501;  Earl  v.  Lub- 
bock, [1904]  1  K.  B.  253,  74  L.  J.  N.  S.  K.  B.  121;  Heaven 
V.  Pender,  11  Q.  B.  D.  503,  517;  Winterbottom  v.  Wright,  10 
M.  c^^  W.  109,  02  R.  R.  534.] 

There  is  no  doubt  that  the  statement  of  claim  alleges  an 
injury  suffered  by  plaintiff  in  Ontario.  But  before  he  can 
sustain  an  action  for  a  tort  committed  by  defendants  in 
Ontario,  lie  must  shew  that  defendants  owed  him  as  a  duty, 
which  they  did  not  fulfil,  to  send  out  only  perfect  fuses, 
and  that  as  a  result  of  this  he  was  injured.     As  I  under- 
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stand  the  cases,  no  such  duty  exists,  and  therefore  the 
order  should  not  have  been  made,  and  must  now  be  set 
aside  and  the  action  dismissed,  and  with  costs  if  defendants 
think  it  worth  while  to  ask  for  them. 


Mabee,  J.  October  22nd,  1906. 

CHAMBERS. 

KEX  V.  TOEONTO  E.  W.  CO. 

Criminal  Law — Indictment  of  Electric  Railway  Company — 
Nuisance — Endangering  Safety  of  Public — Removal  from 
Sessions  into  High  Court — Difficult  Questions  of  Law — 
Delay  of  Trial 

Motion  by  defendants  to  remove  an  indictment  of  defen- 
dants for  a  nuisance  from  the  York  General  Sessions  into 
the  High  Court. 

H.  H.  Dewart,  K.C.,  and  D.  L.  McCarthy,  for  defendants. 

H.  L.  Drayton,  for  the  Crown. 

Mabee,  J.: — The  affidavit  upon  which  the  motion  is 
made  sets  forth  that  nice  and  intricate  questions  of  law  will 
arise  upon  the  trial;  and,  from  the  discussion  of  the  case 
before  me,  it  was  apparent,  I  think,  that  such  will  be  the 
case.  It  is  not  needful  that  those  questions  be  anticipated 
or  any  expression  of  opinion  made  with  reference  to  them; 
it  is  sufficient  that  the  Court  is  satisfied  that  they  exist: 
Short  and  Mellor^s  Practice,  p.  96. 

In  the  car  fender  case,  Eex  v.  Toronto  E.  W.  Co.,  4  0. 
W.  H.  277,  the  Court  made  an  order  similar  to  that  asked 
here. 

No  reason  was  suggested  by  counsel  for  the  Crown  why 
the  case  should  not  be  tried  in  the  High  Court;  it  can  be 
tried  at  the  Assizes  some  two  months  earlier  than  at  the 
Sessions,  and,  if  the  alleged  nuisance  endangers  public 
safety,  as  is  alleged,  it  is  desirable  that  there  should  be  no 
delay  in  having  the  facts  investigated. 

The  order  may  go  as  asked  for  the  removal  of  the  pro- 
ceedings into  the  High  Court. 
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Mabee,  J.  October  22nd,  1906. 

weekly  court. 

Ke  FAKRELL. 

Will  —  Catistrnctioti  —  Residuary  Clause  —  Enumeration  of 
Articles — Ejusdem  Generis  Rule — Construction  to  Include 
Subject  of  Lapsed  Devise. 

Motion  by  the  executors  of  the  will  of  Denis  Farrell, 
deceased,  for  order  declaring  construction  of  will. 

A.  H.  Clarke,  K.C.,  for  applicants. 

F.  W.  Harcourt,  for  infants. 

Mabee,  J. : — One  clause  of  the  will  of  the  testator  is  as 
follows :  "  I  give,  devise  and  bequeath  all  my  real  and  per- 
sonal estate,.  ...  in  the  manner  following,  etc.  One 
of  the  clauses  which  followed  provided  that  a  sister  should 
have  certain  lands  owned  by  the  testator,  which  devise  has 
lapsed. 

The  last  clause  is  as  follows :  *^\11  the  rest  and  residue 
of  my  estate,  consisting  of  money,  promissory  note  or  notes, 
vehicles,  and  implements,  I  give  and  bequeath  to  my  brother 
Andrew,^^  etc.;  and  the  Court  is  asked  to  say  whether  An- 
drew is  entitled  under  the  residuary  clause  to  the  lapsed 
devise. 

Timewell  v.  Perkins,  2  Atk.  102,  is  an  authority  that 
general  words  will  be  cut  down  to  articles  ejusdem  generis, 
not  merely  where  the  general  words  follow  the  articles,  but 
when  they  precede  it,  provided  it  appears  clearly  that  the 
enumeration  of  the  articles  is  intended  to  be  explanatory 
of  the  general  words,  and  not  merely  to  shew  the  extent 
of  the  gift.     .     .     . 

[Reference  to  Gower  v.  Davis,  29  Beav.  222;  Mason  ▼. 
Ogden,  [1903]  A.  C.  1;  King  v.  George,  4  Ch.  D.  435,  5  Ch. 
D.  627.] 

These  cases  follow  the  old  case  of  Bridges  v.  Bridges,  8 
Viner's  Abr.  295. 

Whether  Timewell  v.  Perkins  may  be  regarded  as  over- 
ruled or  not,  it  certainly  has  not  been  followed  in  many  of 
the  later  cases :  Theobald,  5th  ed.,  p.  205. 
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I  think  in  the  present  case  this  will  may  be  construed  to 
prevent  an  intestacy  as  to  the  lapsed  devise,  and  that  the 
lands  given  to  the  deceased  sister  pass  to  Andrew. 

The  cases  upon  this  question  are  numerous,  and  among 
others  cited  upon  the  argument  were  the  following,  some  of 
them  bearing  also  upon  the  use  of  the  word  "estate ''  and 
the  words  "give  and  bequeath^'  instead  of  the  word 
•*  devise:"  Crombie  v.  Cooper,  22  Gr.  267,  24  Gr.  470;  Mc- 
Cabe  V.  McCabe,  22  U.  C.  R.  378;  Stein  v.  Ruthdon,  37  L. 
J.  Ch.  369;  Patterson  v.  Hoddert,  17  Beav.  210;  Hamilton 
T.  Hodson,  6  Moo.  P.  C.  76;  Ee  Kendall,  14  Beav.  608. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate ; 
those  of  the  executors  will  be  solicitor  and  client  costs. 


Teetzel.  J.  October  22nd,  1906. 

WEEKLY   COURT. 

DA  VIES   V.   SOVEREIGN   BANK   AND   CITY   OF 
TORONTO. 

Discovery  —  Examination  of  Officer  of  Defendant  Municipal- 
Corporation —  Alderman  of  City — Rule  4S9  (a).l  —  Con- 
struriion  of — "  Officer  or  Servant " — Legislative  Functions, 

Motion  by  plaintiff  to  commit  John  Noble,  an  alderman 
of  the  city  of  Toronto,  who  refused  to  be  sworn  on  an 
appointment  taken  out  by  plaintiff  for  his  examination  for 
discovery  as  an  officer  or  servant  of  the  corporation,  under 
Rule  439a  (1). 

F.  Arnoldi,  K.C.,  for  plaintiff. 

F.  R.  Mackelcan,  for  defendants  the  city  corporation  and 
for  John  Noble. 

Teetzel,  J. : — The  motion  involves  the  question  whether 
a  member  of  the  municipal  council  other  than  the  mayor  or 
other  head  of  the  corporation  is  examinable  under  this  Rule, 
which  reads:  "439a(l).  In  the  case  of  a  corporation  any 
ofiScer  or  servant  of  such  corporation  may,  without  order, 
be  orallv  examined  before  the  trial  touching  the  matters  in 
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question  by  any  party  adverse  in  interest  to  the  corporation, 
and  may  be  compelled  to  attend  and  testify  in  the  same 
manner  and  upon  the  same  terms  and  subject  to  the  same 
rules  of  examination  as  a  witness  except  as  hereinafter  pro- 
vided; but  such  examination  shall  not  be  used  as  evidence 
at  the  trial/" 

The  prior  Kule  made  provision  for  the  examination  of 
"  one  of  the  ofl&cers  '^  of  the  corporation,  and  though  many 
decisions  arose  on  the  question  whether  certain  persons  were 
officers  or  merely  servants  of  corporations,  the  question  of 
the  right  to  examine  a  member  of  a  municipal  council  as 
an  officer  of  a  corporation  never  seems  to  have  received 
judicial  consideration. 

The  Eule  received  very  liberal  interpretation,  and  many 
persons  who  were  alleged  to  be  servants  only  were  held  to  be 
examinable  as  officers. 

The  object  of  the  Rule  being  to  discover  the  truth  in 
relation  to  the  matters  in  question,  the  trend  of  the  deci- 
sions was  that  the  examination  ought  to  be  of  such  officers 
as  are  best  able  to  give  information  respecting  such  mat- 
ters, and  it  frequently  occurring  that  an  employee  occupy- 
ing no  official  position  in  the  popular  sense  knew  much  more 
about  the  important  facts  of  the  case  than  any  officer,  the 
Rule  was  amended  to  embrace  "  any  officer  or  servant/' 

While  aldermen,  as  members  of  the  municipal  council, 
are  in  one  sense  officers  of  the  corporation,  I  do  not  think 
the  framers  of  the  Rule  intended  to  include  them  in  the 
expression  "  officer  or  servant  of  such  corporation.''  They 
are  merely  legislative  officers  of  the  corporation,  and  with 
the  exception  of  the  mayor  or  other  head  (who  is  by  sec. 
279  of  the  Municipal  Act  declared  to  be  the  '*  chief  execu- 
tive officer  of  the  corporation '')  no  individual  executive  or 
ministerial  duties  are  imposed  upon  them.  They  are  not 
employed  by,  nor  are  they  in  any  way  under  the  control  of, 
the  corporation  while  in  office.  They  have  no  authority  to 
act  for  the  corporation,  except  in  conjunction  with  other 
persons  constituting  a  quorum. 

The  Municipal  Act  itself  draws  a  sharp  distinction  be- 
tween members  of  council  and  officers  of  the  corporation. 

[Reference  to  sees.  6,  315,  326,  327,  328,  and  also  to 
Parts  II.  and  V.,  of  the  Municipal  Act.] 
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From  the  association  in  the  Rule  of  the  words  "  officer 
.or  i?ervant/'  I  think  the  inference  is  against  the  word 
"  officer ''  being  intended  to  extend  to  persons  who  are 
merely  legislative  officers,  and  that  the  true  intention  was 
to  embrace  as  officers  of  a  municipal  corporation  only  per- 
sons who  are  such  in  the  usual  sense  of  that  word,  namely, 
persons  under  the  control  of  the  corporation  and  intrusted 
or  employed  to  administer  its  affairs,  or  persons  whose  duty 
it  is  to  execute  the  will  of  its  legislative  body. 

The  rule  of  construction  applicable  is  that  when  two  or 
more  words  of  analogous  meaning  are  coupled  together 
they  are  understood  to  be  used  in  their  cognate  sense,  ex- 
press the  same  relations,  and  give  colour  and  expression  to 
each  other:  see  Maxwell  on  Statutes,  4th  ed.,  p.  491.  Or,  as 
stated  by  Lord  Bacon,  "  the  coupling  of  words  together 
shews  that  they  are  to  be  understood  in  the  same  sense :"  4 
Bacon's  Works,  p.  26. 

Motion  dismissed  with  costs. 


Anglin,  J.  October  23rd,  1906. 

CHAMBERS. 

PEPPER  V.  OTTAWA  TYPOGRAPHICAL  UNION" 
NO.  102. 

lVn7  of  Summons^— Service  on  President  of  Trade  Unions— 
Effect  of  Refjistration  of  Umon  under  Oniai^io  Insurance 
Act — Body  Corporate — Parti/  to  Action. 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  409,  dismissing  their  motion  to  set  aside  service  of  a 
copy  of  the  writ  of  summons  on  their  president  for  them. 

J.  G.  O'Donoghue,  for  appellants. 

J.  R.  Code,  for  plaintiff. 

AxGLix,  J.,  dismissed  the  appeal  with  costs. 
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Anglin,  J.  October  23rd,  190C. 

CHAMBERS. 

MITCHELL  V.  HAGEESVILLE  COXTRACTIXG  CO. 

Venuf  —  Change  —  Preponderiuire  of  Convenience  —  Wit- 
nesses— Expense — O (her  Considerations. 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers, ante  410,  dismissing  their  motion  to  change  the  venue 
from  Welhind  to  Cayuga. 

C.  J.  Holman,  K.C.,  for  defendants. 

K.  McKay,  for  plaintiff. 

Angltn,  J.,  dismissed  the  appeal  with  costs  to  plaintiff 
in  the  cause. 


Brttton,  J.  October  23rd,  190G. 

TRIAL. 

WILSOX  V.  BEDSOX. 

Executors  and  Administrators  —  Action  by  Physician  against 
Executrix  of  Deceased  Patient — Remimemtion  for  Profes- 
sional Services  —  Account  —  Erideiice  —  Corroboration  — 
Costs. 

Action  against  tlie  executrix  of  the  will  of  Sarah  Whit^, 
deceased,  to  recover  the  value  of  professional  services  ren- 
dered by  plaintiff  to  deceased. 

J.  A.  Ferguson,  for  plaintiff. 

Z.  (iallagher,  for  defendant. 

Britton,  J.: — Plaintiff  was  for  a  long  time  the  family 
physician  of  Sarah  White  and  of  her  husband. 

The  present  action  is  for  the  balance  of  an  account  for 
services  from  3rd  December,  1898.  The  account  as  ren- 
dered is  a  large  one,  as  plaintiff  continued  to  attend  Mrs. 
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White  down  to  the  date  of  her  death,  viz.,  23rd  July,  1903. 
Apparently  Mrs.  White  was  fond  of  money  and  slow  pay. 
She  thought  a  good  deal  of  plaintiff,  and  often  when  not 
seriously  ill  desired  his  attendance,  even  when  a  physician 
could  do  little  or  nothing  for  her.  She  was  a  woman  of 
strong  will,  and  insisted  upon  having  medical  attendance. 
Plaintiff  gave  up  his  time  and  was  obedient  to  her  call,  so 
he  has  the  right  to  be  paid  what  is  reasonable  for  his  time 
and  attendance.  It  is  often  more  difficult  to  deal  with 
imaginary  ills  and  nervous  trouble  than  with  wounds  or 
fractures  or  diseases  of  bodily  organs.  Plaintiff  gave  a  very 
clear  statement  of  what  services  he  rendered,  and,  although 
he  has  not  been  as  careful  in  his  book-keeping  as  perhaps 
he  will  be  in  future,  he  has  established  an  indebtedness,  and 
there  has  been  ample  corroboration  in  general  support  of 
plaintiff's  own  evidence.  This  corroboration  is  given  by  de- 
fendant herself  and  by  witnesses.  I  have  looked  at  the 
books  of  plaintiff  to  which  he  referred  to  refresh  his  mem- 
ory, and  at  certain  entries  on  which  defendant  relies  in 
opposition  to  certain  charges.  Wherever  entries  either  as 
to  visits  or  amount  charged  have  not  supported  items  in  the 
accounts  rendered,  I  have  disallowed  the  charges.  Plain- 
tiff apparently  quite  assented  to  this  being  done.  Apart 
from  certain  entries  and  from  a  general  feature  of  the  last 
account,  to  which  I  will  refer  later,  the  only  difficulty  in 
the  case  was  that  presented  by  the  evidence  of  Mary  Ander- 
son. She  seemed  most  positive  that  there  is  error  in  the 
accounts  to  a  considerable  amount,  and  particularly  as  to  the 
alleged  attendances  in  April,  1901,  and  in  April,  1903.  This 
witness  is  a  very  intelligent  woman,  and  is  possessed  of  a 
good  memory,  but,  unless  she  is  a  person  of  an  altogether 
phenomenal  memory,  it  is  impossible  that  she  should  be 
able  now,  as  a  mere  matter  of  memory,  without  having  made 
any  note  of  plaintiff^s  visits,  to  tell  the  days  and  number  of 
plaintiff^s  visits  in  certain  months  of  the  years  1901  and 
1903.  That,  however,  is  quite  different  from  some  import- 
ant general  evidence  which  she  gave,  and  which,  to  some 
extent,  I  accept.  The  greatest  conflict  is  as  to  April,  1903. 
Plaintiff  cliarges  for  48  visits  in  that  month.  The  witness 
says  plaintiff  did  not  make  one  visit  in  that  month.  Plain- 
tiff cannot  be  mistaken  as  to  all  those  visits;  the  witness 
may  be  mistaken.  There  is  nothing  to  warrant  the  conclu- 
>ion  that  there  is  any  wilful  misrepresentation  on  this  point 
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I  find  that  there  was  an  indebtedness  to  plaintiff  on  1st 
January,  1901,  of  $234,  not  $254,  for  which  amount  the  note 
was  given.  The  difference  is  by  the  omission  of  plaintiff  to 
credit  $20  paid  on  21st  October,  1899. 

The  accounts  th  >n  to  1st  January,  1900,  would  stand  a* 
follows : 

Account  rendered  from  ;5rd  Dec,  1898,  to  30th"  April, 

1899 $14G 

Account  rendered  from  30th  April,  1899,  to  5th  Sept., 

1899 57 

Account  rendered  from  1st  Nov.,  1899,  to  IGth  Oct., 

1900 Ill 

$314 

Less  paid:  5th  Sept.,   1899 $30 

21st  Oct.,  1899   20 

16th  Oct.,  1900   30 

80 


$234 
Xotc  should  have  been  for  $234. 

I  find  the  account  for  services  in  February  and  March. 
1901,  amounting  to  $31,  proved.     This  I  call  account  Xo.  1. 

The  account  rendered  from  1st  April,  1901,  to  7  th  Janu- 
ary, 1902,  amounted  to  $147,  from  which  I  deduct  $18  not 
proved,  and  allow  $129.     This  account  I  call  No.  2. 

The  account  from  4th  March,  1903,  to  23rd  July,  1903. 
inclusive,  as  rendered,  amounted  to  $395.  From  this  I 
think  there  should  be  deducted  $174,  leaving  $221,  which 
amount  shoiihl  be  allowed. 

I  arrive  at  my  conclusion  in  reference  to  this  deduction, 
by  reason  of  what  is  found  in  the  entries  in  plaintiff's 
books,  and  upon  the  evidence  of  Miss  Anderson,  and  further 
because  I  am  of  opinion  that  in  the  case  of  a  patient  in  the 
so-long  continued  condition  of  the  deceased,  Sarah  White, 
the  estate  ought  not,  unless  upon  more  evidence  than  was 
before  me,  to  be  liable  for  such  a  large  number  of  visits 
from  1st  ^fay  to  23rd  July  at  the  maximum  charge.  Xo 
injustice  will  be  done  to  ])laintiff  by  this  deduction.  I  am 
fully  confirmed  in  my  opinion  by  the  careful  estimate  of  the 
witness  Marv^  Anderson,  made  evidence  by  plaintiff's  putting 
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it  in  on  the  trial,  in  which  she  states  that  plaintiff  should 
deduct  $250  from  his  account  of  $543.  My  deductions  from 
the  $543  amount  to  only  $192.     .     .     . 

Plaintiff  must  get  costs. 

This  is  a  case  which,  under  the  circumstances,  defen- 
dant, representing  the  estate,  was  quite  right  in  defending. 
She  was  not  in  a  position  to  know  what  amount  to  pay  into 
Court.  Without  having  any  jurisdiction,  I  can  only  express 
the  opinion  that  she  should  be  entitled  to  charge  the  costs, 
not  only  what  she  must  pay  plaintiff,  but  her  costs  of  de- 
fence, against  the  estate  of  Sarah  White. 

Judgment  for  plaintiff  against  defendant  as  executrix, 
and  payable  out  of  the  estate,  for  $448.62  with  costs. 


Cartwright,  Master.  October  25th,  1906. 

CHAKBERS. 

SHEARD  V.  MENGE. 

Dismissal  of  Action — Want  of  Prosecution — Cause  of  Action 
— Abatement — No  Question  hut  that  of  Costs  Remaining. 

Motion  by  defendant  to  dismiss  action  for  want  of  prose- 
cution. 

J.  P.  Eastwood,  for  defendant. 

E.  W.  J.  Owens,  for  plaintiff. 

The  Master: — This  action  is  for  an  injunction  and 
damages  in  respect  of  injuries  alleged  to  have  been  caused 
to  plaintiff's  land  by  a  drain,  for  which  defendant  was  al- 
leged to  be  responsible. 

It  came  on  for  trial  on  17th  and  18th  September,  1901, 
before  the  Chancellor.  Judgment  was  reserved,  and  on 
25th  October,  1901,  he  directed  plaintiff  to  amend  so  as  to 
have  all  owners  interested  in  the  drain  in  question  brought 
before  the  Court,  and  reserved  "  costs  already  incurred  to 
be  disposed  of  by  the  trial  Judge.'^ 

Since  that  time  nothing  has  been  done.  In  the  mean- 
time plaintiff  has  parted  with  his  interest  in  his  land,  and 
defendant  has  lost  his  land  by  foreclosure. 
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On  25th  May,  1906,  defendant  served  notice  of  this 
motion  ...  It  was  argued  on  7th  June  .... 
Judgment  was  reserved  to  enable  the  parties  to  apply  to 
the  Chancellor  for  a  disposition  of  the  costs  of  the  action, 
which  it  is  admitted  is  now  useless,  there  being  nothing  but 
these  costs  to  be  dealt  with.  The  parties  accordingly 
appeared  before  him  a  day  or  two  ago,  when  the  Chancellor 
thought  it  better  that  this  motion  should  first  be  dis- 
posed of. 

It  was  suggested  at  this  stage  that  the  action  has  abated, 
and  therefore  no  order  can  be  made.  This,  however,  does 
not  seem  to  me  to  be  correct.  The  action  is  for  wrongs 
alleged  to  have  been  committed  (as  they  necessarily  must 
have  been,  if  committed  at  all)  before  its  commencement. 
Both  plaintiff  and  defendant  are  still  alive;  and  the  fact 
that  both  have  ceased  to  be  interested  in  the  lands  in  ques- 
tion dooF  not,  in  my  understanding  of  the  term,  cause  an 
abatement.  The  parties  are  both  amenable  to  the  jurisdic- 
tion of  the  Court,  and  the  question  still  remains  undecided 
whether  plaintiff  had  any  cause  of  action  against  defend- 
ant. Neither  the  rights  nor  liabilities  of  either  party  aris- 
ing from  the  alleged  wrongful  acts  of  defendant  would  pass 
to  their  successors  in  title  by  transmission  of  interest  in 
the  land.  If  this  could  be  done  it  would  open  a  new  and 
easy  way  for  either  party  to  escape  from  the  burden  of  a 
possible  heavy  litigation. 

In  .  .  .  Holdsworth  v.  Gaunt,  ante  428,  a  similar  mo- 
tion was  made  under  facts  not  widely  different.  And  I  think 
that  the  order  that  was  made  there  is  the  one  that  should 
be  made  in  this  case,  which  seems  to  be  ruled  by  Hunter 
V.  Town  of  Strathroy,  18  P.  E.  127,  the  latest  decision  I 
have  been  able  to  find  bearing  on  the  point. 

Unless  the  parties  can  settle  the  matter  otherwise, 
plaintiff  must  undertake  peremptorily,  and  without  looking 
for  any  further  indulgence,  to  proceed  with  the  action  with 
all  possible  diligence,  and  in  default  the  action  must  be 
dismissed  with  costs,  except  those  of  the  trial  of  September, 
1901,  which  will  be  dealt  with  by  the  Chancellor. 

Plaintiff  must  elect  within  a  week  whether  he  will  pro- 
ceed or  have  his  action  dismissed  with  costs  as  above.  If 
he  chooses  the  first  alternative,  the  costs  of  this  motion 
will  bo  in  the  cause  only.     There  is  no  proof  here  of  any 
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such  steps  having  been  taken  here  by  defendant  to  have  the 
matter  closed  as  were  shewn  to  have  been  taken  in  Holds- 
worth  V.  Gaunt,  supra. 


Anglin,  J.  October  25th,  1906. 

WEEKLY  COURT. 

Be  KEKR  and  TOWJST  OF  THORNBURY. 

Municipal  Corporations — By-law  for  Raising  Money  to  Con- 
struct Sidewalks — Submission  to  Electors — Failure  to 
Comply  with  sec.  SJ^  of  Municipal  Act — Appointment  of 
Scrutineers — Date  of  Issue  of  Debentures — Date  of  Pay- 
ment — Quashing  By-law — Costs. 

Motion  by  William  Kerr  to  quash  a  by-law  of  the  town 
of  Thombury  authorizing  the  raising  by  way  of  loan  of  the 
sum  of  $5,000  to  construct  cement  sidewalks  in  the  town, 
on  the  ground  that  the  by-law  (which  required  the  assent 
of  the  electors)  was  not  legally  and  properly  submitted 
to  the  electors  and  was  not  approved  by  them,  and  on  other 
grounds. 

J.  S.  Lundy,  for  the  applicant. 

T.  H.  Dyre,  Thornbury,  for  the  town  corporation. 

Anglin,  J.: — I  reserved  judgment  over  night  for  the 
purpose  of  ascertaining  accurately  from  the  members  of  the 
Divisional  Court,  or  one  of  them,  which  disposed  of  the 
case  of  Re  Bell  and  Township  of  Elma  this  week,  what  was 
the  exact  ground  of  decision  in  that  case.  I  have  ascer- 
tained from  the  Chief  Justice  of  the  King^s  Bench  that  the 
ground  of  decision  was  that  the  provisions  of  sec.  341  of  the 
Municipal  Act  are  imperative,  and  that  an  omission  in  a 
by-law,  to  which  that  section  applies,  to  fix  a  time  and  place 
for  the  appointment  of  persons  to  attend  the  various  poll- 
ing places  and  at  the  final  summing  up  of  the  votes  by 
the  clerk,  is  fatal. 

In  this  case  that  provision  was  complied  with,  but, 
although  the  by-law  fixed  the  time  and  place,  the  officer  to 
whom  that  duty  was  intrusted,  the  mayor  of  Thombury, 
neglected  and  failed  to  attend,  and  consequently  the  provi- 
sions of  sec.  342  were  not  complied  with. 
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If  failure  to  comply  with  the  provisions  of  sec.  341  would 
be  fatal,  then  I  think  failure  to  comply  with  the  provisions 
of  sec.  342  must  also  be  fatal.  It  prevents  persons  attend- 
ing as  scrutineers  for  the  polling  and  the  final  counting 
up.  On  this  ground,  therefore,  I  think  the  by-law  must 
be  quashed. 

There  is  also  another  objection  which  was  taken.  The 
by-law  provides  a  date  for  the  issue  of  the  debentures,  and 
provides  for  payment  of  the  last  of  these  debentures  at  a 
date  more  than  20  years  after  their  issue.  That  objection 
is  fatal.  That  objection  was  not  taken  upon  the  notice, 
and  if  the  by-law  had  been  quashed  upon  that  ground  only, 
I  would  not  have  given  costs;  but  the  first  objection  was 
taken,  and  is  sufficient.  The  other  objections  taken  are 
not  allowed. 

The  costs  will  be  limited  to  the  objections  which  have 
been  takien  successfully,  and  the  costs  of  affidavits  support- 
ing objections  which  have  not  been  given  effect  to  will  not 
be  allowed. 


Anglin,  J.  October  25th,  1906. 

WEEKLY  COURT. 

MUNRO  V.  SMITH. 

MACKIE  V.  SMITH. 

RICHARDSON  v.  SMITH. 

Mines  and  Minerals — Ontario  Mines  Act,  1906 — Claims  for 
Mining  Locations — Duty  of  Mining  Recorder  to  Record — 
Applications  for  Mandamus — Ministerial  Act — ResuU  of 
Failure  fo  Record — Rights  of  Applicants — Previous  Ad- 
verse Claims  Undisposed  of — Bar  to  Recording  Fresh 
Claims — Affidavit — Form — Appeal  to  Mining  Commis- 
sioner— Judicial  Functions  of  Recorder — Concurrent  Jur- 
isdiction of  Mining  Commissioner  to  Grant  Mandamus — 
Powers  of  High  Court — Merits — Discretion — Intituling 
Proceedings  in  Court — Costs. 

Motion  by  plaintiffs  for  orders  of  mandamus  requiring 
the  mining  recorder  of  the  Temiskaming  mining  division. 
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defendant  George  T.  Smith,  to  accept  and  record  the  claims 
of  plaintiffs  for  mining  locations. 

J.  Bicknoll,  K.C.,  for  plaintiffs. 

(i.  T.  Hlackstock,  K.C..  for  defendants  the  Temiskaming 
Mining  Co. 

J.  A.  Macintosh,  for  defendant  Ganz. 

W.  I).  McPherson,  for  defendant  Smith. 

Grayson  Smith,  for  defendant  Cartwright. 

Anglin,  J.: — The  first  question  to  be  considered  is, 
whether  the  duty  of  recording  is  judicial  or  ministerial.  If 
the  duty  be  judicial,  the  remedy  of  mandamus  would  pro- 
bably not  lie.  The  duty  is,  in  my  opinion,  purely  minis- 
terial. 

Section  ol  of  the  Mines  Act  of  Ontario,  1906,  provides 
for  the  appointment  of  this  officer  in  these  terms :  "  .  .  . 
who  shall  be  an  oflScer  of  the  Bureau  of  Mines  to  receive 
and  record  applications  for  mining  lands  in  the  respective 
divisions,  and  to  cslttx  out  the  provisions  of  thii?  Act  as 
prescribed." 

Section  58  requires  the  mining  recorder  "  to  forthwith 
enter  in  the  proper  book  in  his  office  the  particulars  of 
ever}'  application  for  a  claim  j)resented  by  a  licensee,  and 
to  file  such  application,  sketch,  or  plan  in  his  office.^' 

Section  59  requires  an  applicant,  when  seeking  to  record 
a  claim,  to  produce  his  license,  and  requires  the  mining 
recorder  to  indorse  upon  sucli  license  a  note  of  the  record 
made. 

There  is  nothing  in  these  sections  requiring  anything 
like  the  exercise  of  judicial  functions.  The  recorder  has 
to  be  satisfied,  as  every  ministerial  officer  has  to  be  satis- 
fied, that  everything  has  been  done  which  is  prescribed  as 
pre-requisite  to  recording,  and  upon  that  being  done  be 
discharges  his  functions,  in  the  ordinary  course,  much  as 
a  registrar  of  deeds  does. 

But  it  is  urged  on  behalf  of  the  respondents  upon  these 
applications  that,  though  the  duties  l)e  ministerial,  manda- 
mus should  not  be  granted. 

In  the  i\rsi  place  it  is  argued  that  no  harm  will  result 
from  the  failure  to  record ;  that  no  right  is  acquired  by  a 
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person  making  application;  and,  consequently,  tliat  he  has 
no  status  to  ask  that  any  right  should  be  given  effect  to. 

As  to  no  harm  resulting  from  the  failure  to  record, 
sec.  156,  it  seems  to  me,  affords  a  complete  answer.  The 
failure  to  record  within  15  days  after  staking  -out  may 
have  and  probably  would  have  the  effect  of  dej)riving  a  per- 
son who  has  staked  out,  if  his  staking  out  is  upon  a  first 
discovery,  and  is  otherwise  valid,  of  the  riglits  which,  in 
other  circumstances,  such  staking  out  would  have  conferred 
upon  him. 

It  is  true  tluit  no  right,  that  is,  no  interest,  in  the  land 
it?  acquired  by  the  application  to  record  a  claim;  but  it 
does  not  by  any  means  follow  that  the  applicant  has  not 
rights  which  are  affected  by  refusal  to  record  the  claim,  if 
the  claim  be  a  valid  one.  He  has,  I  think,  such  rightt^, 
and  I  think  these  rights  are  injuriously  affected.  .  .  . 
or  may  be  so  affected. 

Then  it  is  said  that,  upon  the  proper  construction  of  the 
statute,  only  one  mining  claim  can  be  of  record  at  a  time, 
and  that  until  the  first  mining  claim  recorded  is  disposed  of, 
no  other  claiui  may  be  recorded  in  respect  of  the  same  por- 
tion of  territory. 

This  argument  depends  upon  sec.  157  of  the  statute, 
which  requires  the  ap])licant  for  record  to  make  an  aflSdavit 
stating,  amongst  other  things,  that  the  "  deponent  has  no 
knowledge  and  has  never  heard  of  any  adverse  claim  by 
reason  of  prior  discovery  or  otherwise.^'  This  section  pro- 
ceeds to  state  that  the  affidavit  may  be  made  upon  form  Xo. 
14.  Glancing  at  form  Xo.  14,  it  seems  clear  that  the  section 
cannot  have  been  intended  to  have  put  upon  it  the  construc- 
tion which  its  very  terms  might  warrant,  because  clause 
2  of  form  Xo.  14  reads  as  follows :  "  That  I  have  no  knowl- 
edge of  and  have  never  heard  of  any  adverse  claim  to  the 
said  mining  claim,  except  as  follows.^^  Xow,  if  there  can  be 
any  exception,  and  if  the  form  contemplated  that  there  may 
be  an  exception,  it  seems  to  follow  that  sec.  157  cannot 
have  been  intended,  if  form  Xo.  14  is  to  be  looked  at  in 
connection  with  the  construction  of  it,  to  debar  every  bona 
fide  claimant  who  has  any  knowledge  of  any  adverse  claim, 
valid  or  invalid,  recorded  or  unrecorded,  staked  out  or  not 
staked  out. 

It  seems  to  me  that  the  true  construction  of  sec.  157 
is  that  the  applicant  is  required  to  make  disclosure  of  any 
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adverse  claim,  especially  of  any  such  claim  unrecorded, 
so  that  the  recorder  may  have  knowledge  thereof  and  give 
notice  to  persons  having  such  adverse  claims,  under  sec.  158, 
since  he  gives  effect  to  the  application  in  60  days  if  no  ad- 
verse claim  or  dispute  note  is  lodged:  sec.  58. 

Were  the  contention  that  no  claim  can  be  recorded  while 
a  prior  recorded  claim  is  awaiting  disposition,  sound,  a  first 
discoverer  who  had  duly  staked  out  his  claim,  but  delayed  a 
few  days  in  recording  it,  might  find  himself  cut  out  by  some 
unscrupulous  adventurer  whose  conscience  did  not  balk 
at  a  cast  iron  affidavit  in  the  very  terms  of  sec.  157,  and  who 
had  thus  succeeded  in  recording  a  claim.  The  real  discov- 
erer would  thus  find  himself  precluded  from  recording  his 
claim,  though  the  15  days  had  not  expired,  and,  unless  the 
fraudulent  •  claim  of  the  adventurer  should  be  disposed  of 
with  a  diligence  scarcely  to  be  expected,  would  lose  the 
benefit  of  his  staking,  because  unable  to  record  his  claim 
within  the  15  days  prescribed  by  sec.  156. 

To  state  this  possible  case  seems  to  me  sufficient  to  make 
it  clear  beyond  all  doubt  that  such  was  not  the  intention  of 
the  legislature,  and  that  such  cannot  be  the  nullifying  effect 
of  see.  157  upon  the  explicit  language  of  sec.  58.  Were  it 
so,  this  Act  would  be  a  formidable  weapon  in  the  hands  of 
fraudulent  and  dishonest  prospectors. 

From  sees.  60  and  62  it  seems  to  me  quite  apparent  that 
the  judicial  functions  of  the  mining  recorder  only  commence 
after  a  claim  has  been  recorded,  in  respect  of  that  claim,, 
and  that  they  do  not  commence  until  record  has  been  made. 
Tntil  that  time  the  minin<i:  recorder  is  not  required  to  deal 
with  a  claim  in  any  judicial  capacity,  but  merely  as  a  minis- 
terial othcer  who  is  compelled  to  record  it,  under  the  swqep- 
intr  terms  of  sec.  58,  which  seem  to  admit  of  no  exception. 
From  the  judicial  functions  which  he  discharges,  under 
the  jurisdiction  conferred  by  sees.  52  and  (>(),  provision  is 
made  for  appeal  to  the  mining  commissioner;  and,  it  seems 
to  nie,  that  right  of  appeal  is  clearly  limited  to  decisions  in 
the  discharge  of  those  judicial  functions,  and  does  not  at 
all  apply  to  a  refusal  on  the  part  of  the  mining  recorder  to 
record  a  claim,  of  which  no  record  is  made,  and  for  appeal 
from  which  no  machinery  seems  to  be  provided. 

Then  it  was  also  argued  that  mandamus  should  not  be 
granted  because  power  is  conferred  ])y  this  Very  Act  (sec. 
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9  (f))  upou  the  mining  commissioner,  who  is  by  sec.  8  of 
this  statute  made  an  officer  of  the  High  Court,  to  grani 
mandamus  and  injunction  in  all  proceedings  where  the  same 
are,  or  are  deemed  by  him  to  be,  requisite  for  the  granting 
of  relief  in  any  matter  in  which  jurisdiction  is  given  by  this 
Mines  Act. 

It  may  be  and  j)robably  is  the  case  that  concurrent  juris- 
diction is  conferred  by  this  Act  npon  the  mining  coimnis- 
sioner,  but  it  is  very  obvious  that  such  an  application  to 
the  mining  commissioner  would  afford  no  relief  in  this  case, 
because  it  is  stated  on  behalf  of  the  mining  recorder  that 
the  reason  he  had  refused  to  record  these  claims  was  that 
he  had  been  instructed  by  the  mining  commissioner  that, 
in  his  opinion,  these  claims  should  not  be  recorded  until 
the  claims  were  disposed  of.  It  therefore  appears  to  be  as 
much  the  refusal  of  the  mining  commissioner  as  that  of  the 
mining  recorder.  Therefore,  to  ask  the  applicants  to  apply 
to  the  mining  commissioner  would  appear  to  be  to  ask  him 
to  appeal  from  the  mining  commissioner  to  the  mining 
commissioner  himself. 

It  by  no  means  follows  that  the  ordinary  jurisdiction  of 
the  Courts  to  grant  mandamus  is  ousted.  I  do  not  read 
that  section  as  at  all  meaning  that  a  person  having  rights 
entitling  him  to  injunction  or  mandamus,  by  reason  of  the 
failure  of  some  officer  to  comply  with  the  provisions  of  the 
Act,  must  resort  to  the  mining  commissioner  for  relief. 
He  may  come  to  the  Court,  and,  if  he  makes  out  a  proper 
case,  have  that  relief  granted.  Here  he  has  made  out  such 
a  case. 

I  (]()  not  say  anything  about  the  merits.  There  ii*  a 
gre^at  deal  upon  the  merits  which  might  lead  one  to  refuse 
the  application,  if  discretion  might  be  exercised.  I  speak 
now  more  particularly  of  the  case  of  Munro.  All  these 
matters  can  be  disposed  of  by  the  mining  recorder  when  he 
deals  witli  the  claims  when  they  arc  recorded,  and  when 
the  mining  recorder  may  deal  with  them,  as  he  must,  judi- 
cially. 

ri)on  tlic  face  of  the  proceedings  I  find  that  they  have 
been  intituled  "Pursuant  to  the  Mines  Act,  1006,"  as  well 
as  in  the  High  Court  of  Justice.  Such  a  caption  on  pro- 
ceedings in  this  Court  is  wholly  unwarranted.  The  Act 
provides  that  those  words  shall  be  placed  at  the  head  of 
all  doc'imicDts  brought  before  the  mining  commissioner. 
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Before  any  order  is  issued  upon  the  present  applications, 
I  must  require  the  solicitors  for  the  applicants  in  the  vari- 
ous actions  to  amend  their  proceedings  by  removing  these 
words,  not  only  from  the  writs  of  summons  but  from  all 
aflSdavits  in  these  matters,  which  are  on  file  in  this  Court. 
Upon  that  being  done,  orders  of  mandamus  may  issue  in 
each  of  these  cases — not  prerogative  vrrits,  but  orders  in 
these  actions. 

As  to  costs,  in  the  case  of  the  recorder,  who  says  he 
has  acted  under  what  may  be  regarded  as  instructions  from 
his  superior  officer,  I  am  not  disposed  to  award  costs  against 
him.  This  is  the  first  time  the  question  has  come  up;  but 
I  see  no  reason  why  the  adverse  applicants,  who  have  taken 
upon  themselves  the  burden  of  opposing  these  applications — 
very  unnecessarily,  as  they  might  have  allowed  the  official 
to  justify  himselJf — should  not  be  called  upon  to  pay  the 
llaintiffs'  costs. 

The  order,  therefore,  will  be  for  the  payment  of  the 
costs  in  each  of  these  cases  by  the  opposing  claimants.     .     . 


October  24th,  1906. 
divisional  court. 

BUKKE  V.  TOWNSHIP  OF  TILBUEY  NORTH. 

Municipal  Corporations — Drainage — Deposit  of  Earth  on 
Plaintiff's  Land — Claim  for  Compensation^ — Remedy — 
Action — Forum — Drainage  Referee. 

Appeal  by  defendant  corporation  from  judgment  of 
Clute,  J.,  dated  15th  May,  1906,  awarding  plaintiff  $10  and 
costs. 

The  plaintiff  was  the  owner  of  a  part  of  lot  18  in  the 
Ist  concession  of  the  township  of  Tilbury  North,  in  the 
county  of  Essex.  In  June,  1904,  the  corporation  contracted 
with  one  Boszel  to  construct  a  ditch  or  drain  on  the  high- 
way adjoining  plaintiff^s  land.  During  operations  Eoszel, 
notwithstanding  plaintiff's  protest,  dumped  a  large  quantity 
of  earth  and  mud  on  the  boundary  of  plaintiff^s  land  in  such 
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a  manner  that  plaintiff  was  unable  to  drain  her  property. 
The  action  was  brought  for  damages  sustained  by  reason 
thereof. 

A.  H.  Clarke,  K.C.,  for  defendant  corporation. 

C.  A.  Moss,  for  defendant  Boszel. 

H.  H.  Bicknell,  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Falcon bridge,  C.J.,  Brit- 
ton,  J.,  Mabee,  J.),  was  delivered  by 

Mabee,  J.: — Plaintiir's  lands  are  assessed  for  the  work 
that  was  being  done  in  repairing  the  drain;  in  other  words, 
she  was  a  party  to  the  by-law  that  was  passed  by  the  coun- 
cil for  providing  the  funds  for  these  repairs.  The  specifi- 
cations prepared  by  the  engineer  provided  that  the  earth 
excavated  from  the  drain  should  be  thrown  upon  the  high- 
way to  the  north  of  the  drain.  The  contractor  wished  lib- 
erty to  deposit  some  of  this  earth  at  certain  cuts  upon  the 
adjacent  lands  to  the  south  of  the  drain,  and  a  number 
of  owners  ^ave  their  consent  to  his  doing  so.  It  is  said 
that  plaintiff's  agent  also  consented  to  the  earth  being  de- 
posited upon  plaintiff's  lands;  his  authority  to  give  such 
assent  is  denied;  be  that  as  it  may.  the  whole  of  what  is 
alleged  as  the  trespass  in  this  case  is  the  action  of  the  con- 
tractor in  varying  from  the  written  specifications  at  certain 
portions  of  the  work,  and  depositing  the  excavated  earth 
upon  the  south  instead  of  the  north  bank  of  the  drain, 
such  variation  not  being  objected  to  by  the  other  land- 
owners interested,  and  tl^e  contractor  supposing  that  plain- 
tiff had,  through  her  agent,  given  her  consent. 

A  purely  local  work  was  being  undertaken ;  the  township 
as  a  whole  was  not  interested;  the  only  persons  concerned 
were  those  within  the  drainage  area,  whose  lands  were  being 
taxed  for  the  expense;  the  only  persons  particularly  inter- 
ested in  the  earth  being  deposited  upon  the  north  or  south 
linnk  v.. re  the  owners  of  the  immediately  adjacent  lands. 
Under  these  circumstances,  it  was  quite  open  to  the  parties 
to  vary  the  specifications,  with  the  consent  of  those  inter- 
ested, and  it  is  contended  that  that  is  all  that  was  done. 
If  plaintiff  gave  no  consent,  and  such  has  been  found  by  the 
trial  Judge  to  be  the  fact,  then  the  deposit  of  the  earth 
upon  her  land  gave  hor  a  claim  for  compensation  consequent 
upon    the     constiMution     or    repair    of    this    drain.       It 
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is  not  contended  that  the  contractor  did  more  than  spread 
the  earth  as  the  specifications  provided,  except  that  it  was 
spread  upon  the  south  instead  of  the  north  side  of  the  drain. 

Section  93  of  the  Municipal  Drainage  Act  (as  re-enacted 
in  1  Edw.  VII.  ch.  30,  sec.  4),  provides  that  "  all  proceed- 
ings to  determine  claims  .  .  .  arising  between  .  .  . 
individuals  and  a  municipality  ...  or  between  individ- 
uals ...  in  the  construction,  improvement,  or  main- 
tenance of  any  drainage  work  ...  or  consequent  there- 
on, or  by  reason  of  negligence  .  .  .  shall  hereafter  be 
made  to  and  shall  be  heard  or  tried  by  the  Referee  only,'* 
&c.,  &c.  Then  sub-sec.  2  provides  that  these  proceedings 
shall  be  commenced  by  the  service  of  a  notice  setting  forth 
the  damages  or  compensation,  and  sub-sec.  5  provides  that 
no  proceeding  within  the  section  shall  be  instituted  other- 
wise than  as  the  section  provides. 

The  legislature  has  therefore  taken  away  the  ordinary 
remedy  by  writ  and  proceedings  following  thereon  in  the 
High  Court,  County  Court,  or  Division  Court,  as  the  case 
might  be,  and  provided  a  forum  for  adjusting  such  claims. 
Formerly,  where  the  party  had  misconceived  his  remedy  and 
proceeded  by  writ,  and  it  was  later  on  discovered  that  his 
claim  was  one  for  compensation  under  the  special  Act,  the 
Court  transferred  his  claim  to  the  Referee,  and  the  cases 
are  numerous  where  that  was  done.  Now,  however,  no 
power  exists  in  the  Court  to  make  any  order  of  transfer, 
and  where  proceedings  are  taken  for  the  recovery  of  claims 
that  fall  within  sec.  93  otherwise  than  as  provided  by  that 
section,  they  fail. 

Section  95  provides  for  the  local  drainage  area  bearing 
the  expense  of  working  out  the  provisions  of  the  Act,  and 
where  damages  and  costs  are  payable  by  a  municipality  aris- 
ing from  proceedings  taken  under  the  Act,  all  the  lands  and 
roads  assessed  for  the  drainage  work  contribute  pro  rata 
towards  the  payment  thereof. 

This  plaintifiE  has  a  judgment  against  the  defendant 
township  for  a  large  sum  for  costs  payable  out  of  the  town- 
ship funds  generally,  while  had  the  proceedings  been  taken 
as  the  Act  provides,  plaintiff  would  have  obtained  her  com- 
pensation, and  it  and  the  expense  attendant  upon  adjusting 
it  would  have  been  borne  by  the  lands  for  the  benefit  of 
winch  this  work  was  undertaken. 
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1  think  it  is  clear  that  the  claim  of  plaintiff  falls  under 
«ec.  9o^  and  that  her  remedy  is  as  that  section  provides^ 
and  that  the  action  is  improperly  brought  in  the  High 
Court.     ... 

I  think  the  appeal  should  be  allowed  with  costs  and  the 
action  dismissed  with  costs  throughout. 


OcroBER  25th,  1906. 

DIVISIONAL  COURT. 

Ke  SINCLAIR  AND  TOWN  OF  OWEN  SOUND. 

Municipal  Corporationi<  —  Local  Option  By-law  —  Motion 
to  Quash  —  Vote  of  Ratepayers  —  Town  Divided  inio 
Wards — Right  of  Persons  Owning  Property  in  Different 
Wards  to  Vote  more  than  once — Confusion  from  Colour 
of  Ballot  Papers — Persons  Voting  without  Right — Irregu- 
larities in  Taking  of  Vote — Effect  on  Result^Municipal 
Acty  sec.  204. 

Appeal  by  the  town  corporation  from  the  order  of 
Mabee,  J.,  ante  239,  quashing  a  local  option  by-law  of  the 
town  of  Owen  Sound,  which  had  been  submitted  to  vote 
on  Ist  January,  1906,  when  1238  votes  were  cast  in  its 
favour  and  762  against  it,  and  it  was  declared  carried  by 
a  majority  of  476. 

F.  E.  Hodgins,  K.C.,  and  J.  W.  Frost,  Owen  Sound,  for 
appellants. 

J.  Haverson,  K.(\,  and  W.  H.  Wright,  Owen  Sound, 
for  Sinclair. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Mabee,  J.. 
Clute,  J.),  was  delivered  by 

Mu  LOCK,  C.J. :  .  .  .  It  appears  that  Owen  Sound 
is  divided  into  four  wards,  and  that  a  number  of 
ratepayers  were  each  rated  in  several  wards,  in 
which  they  held  property  qualification,  and  it  was  con- 
tended in  their  behalf  that  each  one  of  this  class  was  en- 
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titled  to  vote  in  each  ward  in  which  he  was  so  rated.  This 
was  refused  them,  and  one  question  is  whether  such  refusal 
can  be  sustained. 

The  Liquor  License  Act  (K.  S.  0.  1897  ch.  245,  sec. 
141)  enacts  that  the  council  may  pass  what  is  commonly 
known  as  a  local  option  by-law,  provided  that  "  before  the 
final  passing  thereof  it  has  been  duly  approved  of  by  the 
electors  of  the  municipality  in  the  manner  provided  by  the 
sections  in  tliat  behalf  of  the  Municipal  Act.'' 

The  only  provision  in  the  Consolidated  Municipal  Act, 
1903,  entitling  a  ratepayer  to  vote  in  more  than  one  ward 
in  respect  of  a  by-law  is  contained  in  sec.  355.  That  sec- 
tion is  as  follows  :^-*' 35o.  Where  a  municipality  is  divided 
into  wards,  each  ratepayer  shall  be  so  entitled  to  vote 
in  each  ward  in  which  he  has  the  qualification  necessary 
to  entitle  him  to  vote  on  the  by-law." 

The  petitioner  contends  that  this  section  applies  to 
voting  on  the  local  option  by-law  in  question,  but  the  his- 
tory of  the  section,  including  its  context,  does  not,  I  think, 
support  this  contention.  Tracing  it  backwards,  the  refer- 
ence to  enactments  shews  that  the  section  had  its  origin 
in  the  Municipal  Amendment  Act,  1892,  sec.  17  of  which 
enacts  as  follows :  **  The  following  is  added  to  the  Municipal 
Act  as  section  309a :  '  Where  a  municipality  is  divided  into 
wards,  sucli  ratepayer  shall  be  so  entitled  to  vote  in  each 
ward  in  which  he  has  the  qualification  to  entitle  him  to 
vote  on  such  by-laws.'  " 

Sections  308-9,  immediately  i)receding  this  acldtMl  sec- 
tion, deal  with  by-laws  creating  debts  payable  at  a  future 
date,  and  declare  what  shall  be  the  qualification  of  a  rate- 
payer to  entitle  him  to  vote  thereon.  Then  follows  the 
added  section,  which  declares  that  "  such  "  ratepayer,  that 
is,  the  ratepayer  of  the  kind  mentioned  in  sec.  308  or  309, 
may  vote  in  each  ward  in  which  he  has  the  qualification  to 
entitle  him  to  vote  *^  on  such  by-laws/'  that  is,  on  such 
by-laws  as  are  referred  to  in  sees.  308-9,  and  which  in  He 
Croft  and  Town  of  Peterborough,  .17  A.  K.  21,  were  held 
to  be  limited  to  by-laws  creating  debts. 

Again  sec.  309a  says  "  each  ratepayer  shall  be  so  entitled 
to  vote.''  The  word  "  so ''  clearly  refers  to  some  preceding 
provision  entitling  a  ratepayer  to  vote,  and  this  is  found 
in  sees.  308-9,  each  declaring  that  "  every  ratepayer  .  .  . 
shall  be  entitled  to  vote  on  any  by-law  requiring  the  assent 
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of  the  electors,  who,"  etc.  The  use  here  of  the  word  "  so  " 
shews  that  the  reference  is  to  the  kind  of  ratepayer  thus 
described  in  sees.  308-9,  namely,  a  ratepayer  who  is  entitled 
to  vote  on  a  by-law  creating  a  debt. 

Section  309a  being  thus  by  its  express  language  made 
applicable  only  to  by-laws  of  the  kind  referred  to  in  sees. 
308-9,  that  is,  to  by-laws  creating  debts,  it  is  unnecessary 
as  an  aid  towards  ascertaining  its  meaning  to  seek  for  the 
reason  for  such  legislation.  The  reason  itself,  however, 
seems  quite  manifest.  But  for  the  added  section  a  quali- 
fied ratepayer  was  entitled  to  only  one  vote,  no  matter 
to  what  extent  the  burdens  of  taxation  created  by  the  by-law 
should  fall  upon  him  or  his  property.  The  added  section, 
in  a  somewhat  crude  fashion  doubtless,  sought  to  corre<^t 
this  apparent  injustice,  by  allowing  a  ratepayer  a  vote  in 
each  ward  in  which  he  had  the  required  i)roperty  qualifi- 
cation. / 

If  sec.  390a  had  remained  unchanged,  it  is  clear  that  it 
would  not  have  applied  to  a  local  option  by-law,  it  not 
being  a  by-law  creating  a  debt.  But  the  language  of  the 
section  was  changed  by  the  consolidation  of  1897,  the  com- 
missioners having  struck  out  the  word  "  such "  before 
"  ratepayer ''  and  substituted  therefor  the  word  "  each,'' 
and  also  having  struck  out  the  words  "  on  such  by-laws  " 
and  substituted  therefor  the  words  "on  the  by-law.'' 

The  section  thus  changed  reads  as  follows : — "  Where  a 
municipality  is  divided  into  wards,  each  ratepayer  shall  be 
so  entitled  to  vote  in  each  ward  in  which  he  has  the  qualifi- 
cation necessary  to  entitle  him  to  vote  on  the  by-law;" 
and,  so  changed,  it  appears  as  sec.  355  in  R.  S.  0.  189T, 
and  also  as  sec.  355  in  the  Consolidated  Municipal  Act, 
]  903,  which  is  the  Act  now  in  force. 

The  substitution  of  the  words  "  on  the  by-law  '■  for  the 
words  "  on  such  by-law  ''  does  not,  I  think,  remove  the  re- 
striction of  the  ori<i:inal  wording.  *'  On  the  by-law  "  is  not 
synonymous  with  "  on  a  by-law  "  or  "  on  any  b\'-law,"  but 
is  restrictive,  confining  the  right  so  to  vote  to  some  parti- 
cular by-law.  What  by-law?  Manifestly  the  by-law  refer- 
red to  in  the  preceding  sections  for  creating  a  debt. 

The  verbal  changes  to  the  section,  made  in  the  first  in- 
stance by  the  commissioners,  do  not,  I  think,  enlarge  its 
scope.  Moreover,  for  the  reason  above  set  forth,  the  words 
*'  each  ratepayer  shall  be  so  entitled  to  vote  "  appear  to  tne 
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to^xpressly  confine  the  application  of  the  substituted  sec- 
tion as  found  in  the  Kevised  Statutes  of  1897  to  the  class 
of  by-law  referred  to  in  the  two  immediately  preceding 
sections,  that  is,  a  by-law  creating  a  debt.  Further,  in 
interpreting  the  work  of  the  commissioners  in  preparing 
the  consolidation  of  the  statutes,  it  must  be  assumed  that 
they  did  not  intend  to  change  the  law.  To  give  to  sec.  355 
the  meaning  contended  for  by  the  petitioner  would  be  to 
determine  that  the  commissioners  had  extended  to  all  classes 
of  by-laws  a  system  of  voting  which  until  then  was  limited 
to  but  one  class. 

The  legislature  in  passing  the  Consolidated  Municipal 
Act  of  1903  re-enacted  without  change  sec.  355  of  R.  S.  0. 
1897,  and  therefore  its  meaning  remained  unchanged.  For 
these  reasons,  I  am  of  opinion  that  in  voting  on  the  by-law 
in  question  no  elector  was  entitled  to  more  than  one  vote, 
and  the  objection  based  on  the  contrary  view  must  fail. 

The  following  further  objections  in  respect  of  the  valid- 
ity of  the  by-law  are  taken  by  the  petitioner: — 

(a)  The  clerk  of  the  said  town  did  not  prepare  nor 
certify  to  the  voters^  list  furnished  to  the  several  deputy 
returning  officers,  as  required  by  sees.  152  and  348  of  the 
Consolidated  Municipal  Act,  1903. 

(b)  Xo  copy  of  the  defaulters'  list,  certified  by  the 
treasurer  or  collector  pursuant  to  sec.  137  of  the  Consoli- 
dated Municipal  Act,  1903,  was  delivered  by  the  clerk  to 
the  several  deput)^  returning  officers,  as  required  by  sec. 
152  of  the  uaid  Act. 

(c)  The  town  clerk  did  not  deliver  or  cause  to  be  deliv- 
ered to  the  several  deputy  returning  officers,  at  the  said  vot- 
ing or  election,  the  certificates  prescribed  by  sec.  156  of  the 
Consohdated  Municipal  Act,  1903. 

(d)  The  several,  deputy  returning  officers,  poll  clerks, 
and  agents  who  attended  at  the  taking  of  the  poll  did  not 
take  the  statutory  declaration  of  secrecy  prescribed  by  sec. 
368  of  the  Consolidated  Municipal  Act,  1903. 

(c)  The  several  d(»puty  returning  officers  and  poll 
olerks  at  said  voting  or  election  did  not  record  the  names 
of  the  voters,  their  qualifications  and  residence,  in  the  man- 
ner prescribed  by  sec.  165  of  the  Consolidated  Municipal 
Act,  1903,  and  did  not  otherwise  observe  the  provisions 
of  said  section. 
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(f)  The  several  deputy  returning  oflBcers  did  not  cenify 
as  to  the  number  of  persons  who  voted  at  the  respective 
polling  places  in  the  manner  prescribed  by  sees.  177  and 
362  of  the  Consolidated  Municipal  Act,  1903. 

(g)  The  several  deputy  returning  oflBcers,  at  said  vot- 
ing or  election,  did  not  make  and  subscribe  the  declaration 
required  by  sub-sec.  2  of  sec.  177  and  by  sec.  M2  of  the 
Consolidated  Municipal  Act,  1903. 

(h)  Persons  other  than  voters  were  allowed  to  enter 
the  polling  compartments  or  polling  places  and  to  interfere 
with  voters  in  the  marking  of  their  ballots,  contrary  to  the 
provisions  of  the  said  Act. 

(i)  The  voters^  lists  used  at  said  election  or  voting  were 
not  prepared  or  used  in  the  manner  prescribed  by  the  Conso- 
lidated Municipal  Act,  1903,  and  the  Voters^  Lists  Act. 

(j)  The  by-law  was  not  published  in  the  manner  pro- 
vided by  sec.  338  of  the  Consolidated  Municipal  Act,  1903. 

(k)  The  clerk  of  the  said  town  did  not  deliver  to  the 
different  deputy  returning  oflScers  the  directions  to  voters 
prescribed  by  sees.  14(),  147,  and  352  of  the  said  Act. 

4.  That  at  the  said  voting  or  election  a  large  niunber 
of  persons  voted  upon  the  said  by-law  who  were  not  legally 
(entitled  to  vote  thereon  and  who  were  disqualified  from 
voting. 

5.  That  the  said  voting  or  election  was  not  regularh 
conducted,  in  that  the  ballots  used  thereat  were  similar  in 
form  and  description  to  the  ballots  used  in  connection  with 
another  by-law,  Xo.  1178,  then  being  voted  upon,  whereby 
the  voters  were  confused  or  misled. 

The  matters  complained  of  in  the  above  quoted  objec- 
tions lettered  a,  b,  c,  d,  e,  f,  g,  h,  i,  and  k,  have  to  do 
with  the  machinery  in  connection  with  an  election  under 
the  Act.  The  formalities  said  to  have  not  been  complied 
with  are  not  such  as  are  required  by  the  statute,  in  express 
words,  to  be  observed  as  a  condition  precedent  to  the  right 
to  pass  the  by-law,  but  come  within  the  curative  provisions 
of  sec.  204  of  the  Municipal  Act. 

The  meaning  of  that  section  has  received  judicial  inter- 
pretation on  several  occasions.     .     .     . 

[Reference  to  Re  Huson  and  Township  of  South  Nor- 
wich, 19  A.  R.  350;  Re  Young  and  Township  of  Binbrook, 
31  O.  R.  108,  111;  Woodward  v.  Sarsons,  L.  R.  10  C.  F.  733.] 
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In  the  present  ease  there  is  nothing  to  shew  or  even 
to  suggest  any  intentional  violation  of  the  directions  of  the 
Act.  Not  is  there  any  reason  for  believing  that  any  dis- 
regard of  the  statutable  formalities  called  for  by  the  Act 
affected  the  result.  There  is  no  evidence  to  shew  that  a 
single  elector  was  prevented  from  recording  his  vote,  oi 
that  the  return  was  not  made  in  strict  accordance  with  the 
\  oting. 

Every  elector  appears  to  have  had  the  free  and  fair 
opportunity  of  voting  for  or  against  the  by-law,  and  out  of 
the  total  number  of  2,000  votes  cast,  there  was  a  majority 
of  476  in  its  favour.  It,  therefore,  seems  to  me  that  the 
election  was  conducted  in  accordance  with  the  principles 
laid  down  in  the  Act,  and  that  the  curative  provisions  of 
sec.  204  may  be  properly  applied  in  respect  of  the  matters 
referred  to  in  the  objections  lettered  a,  b,  d,  e,  f,  g,  h,  i, 
k,  and  they  are  therefore  overruled. 

As  to  objection  j,  that  the  by-law  was  not  published  in 
the  manner  provided  by  sec.  338  of  the  Act,  the  petitioner 
offered  no  proof  in  support  of  this  objection,  whilst  the  clerk 
of  the  municipality  swore  that  it  was  published  as  required 
bv  law.     This  objection,  therefore,  is  overruled. 

As  to  objection  No.  4,  that  a  large  number  of  persons 
voted  upon  the  by-law  who  were  not  legally  entitled  to  vote 
thereon  and  who  were  disqualified  from  voting,  it  is  said 
100  of  such  persons  were  allowed  to  vote.  Conceding  the 
full  force  of  such  an  objection,  it  should  not,  I  think,  be 
allowed  to  defeat  the  by-law.  For,  even  taking  the  alleged 
100  illegal  voters  from  the  majority  cast  in  favour  of  the  by- 
law, there  would  still  remain  a  clear  majority  of  376  in  its 
favour.  It  may  also  be  observed  by  reference  to  the  affi- 
davits in  support  of  the  objection  that  there  is  no  evidence 
to  prove  want  of  qualification  on  the  part  of  at  least  75 
of  the  100.  The  petitioner  has  assumed  that  a  person  is 
not  a  qualified  elector  unless  at  the  time  of  voting  he  is 
possessed  of  the  identical  qualification  assigned  to  him  in 
the  voters^  list  or  assessment  roll,  and  he  has  confined  his 
evidence  to  endeavouring  to  prove  that  these  persons  did 
not  possess  the  qualifications  credited  to  them  by  the  assess- 
ment roll,  whereas  a  person  may  be  posse^^sed  of  other 
sufficient  qualification  than  that  mentioned  in  the  roll,  and 
in  that  event  would  be  entitled  to  vote,  notwithstanding 
that  he  may  not  possess  the  particular  qualification  credited 
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to  him.  For  all  that  appears,  over  75  of  the  persons  whose 
votes  are  objected  to  may  be  qualified  voters,  and  the  peti- 
tioner has  failed  to  discharge  the  onus  which  was  upon  him 
to  prove  want  of  qualification,  but,  even  if  none  of  the 
whole  100  were  qualified,  it  is  not  shewn  that  their  being 
allowed  to  vote  was  the  result  of  any  evil  intent,  and  the 
proper  mode  in  thifc*  case  of  correcting  such  an  error  would 
be  by  deducting  the  number  of  illegal  votes  from  the  major- 
ity. Such  a  deduction  would  not  affect  the  result  of  the 
election.     This  objection  must,  therefore,  be  overruled. 

As  to  the  last  objection,  No.  5,  that  the  voting  was  not 
regularly  conducted  in  that  the  ballots  used  thereat  were 
similar  in  form  and  description  to  the  ballots  used  in  con- 
nection with  another  by-law  then  being  voted  upon,  whereby 
the  voters  were  confused  or  misled,  it  appears  that  at  the 
time  of  the  voting  on  the  by-law  in  question  another  by-law 
was  also  being  submitted  to  the  electors,  being  a  by-law 
to  authorize  a  loan  of  a  sum  of  money  to  a  manufacturing 
company,  and  it  is  contended  that  the  ballots  in  each  case 
were  so  similar  as  to  lead  to  confusion.  There  is  nothing 
in  the  Act  prescribing  any  duty  as  to  the  colour  of  ballot 
paper.  The  ballot  paper  for  the  local  option  by-law  was 
scarlet,  that  for  the  other  by-law  pink,  the  difference  in 
colour  when  they  are  side  by  side  being  most  noticeable. 
The  local  option  by-law  has  printed  on  its  face  in  long 
primer  type,  the  following  words: — "Voting  on  by-law  No. 
1172  of  the  Town  of  Owen  Sound,  A  by-law  to  prohibit 
the  sale  of  liquor  by  retail  in  the  municipality  of  the  Town 
of  Owen  Sound,  submitted  tothe  council  of  the  Town  of 
Owen  Sound,  November  13th,  1905.''  Whilst  the  other 
ballot  paper  has  printed  on  its  face,  also  in  long  primer 
type,  the  following  words: — "Voting  on  by-law  No.  1178, 
V  by-law  to  authorize  a  loan  of  $25,000  to  the  Kennan 
Woodenware  Manufacturing  Company,  Limited,  upon  mort- 
<rage,  and  to  authorize  the  issue  of  debentures  to  raise  said 
loan,  to  fix  the  assessment  for  ten  years,  and  to  confirm  a 
certain  agreement  between  said  company  and  the  corpora- 
tion. Submitted  to  the  council  of  the  Town  of  Owen  Sound 
December  6th,  1905.'' 

It  appears  to  me  that  no  person  of  ordinary  intelligence, 
exercising  ordinary  care,  could  mistake  one  ballot  paper 
for  the  other.  It  is  the  duty  of  the  voter  before  marking 
his  ballot  to  read  it,  and  T  am  unable  to  understand  how 
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the  municipality  could  have  made  it  easier  for  the  voter 
to  distinguished  between  the  two  ballots  in  question,  and, 
therefore,  as  regards  the  ballot  used  on  this  occasion,  I 
think  it  meets  all  the  requirements  of  the  Act.  This  ob- 
jection is  therefore  overruled. 

The  Court  being  of  opinion  that  the  voting  was  con- 
ducted in  accordance  with  the  principles  of  tlie  Act,  and 
that  no  disregard  of  statutable  formalities  affected  the  re- 
sult, this  appeal  should  be  allowed  with  costs  and  the  ori- 
ginal application  dismissed  with  costs. 


Anglin,  J.  October  26th,  1906. 

CHAMBERS. 

MOXTGOMEKY  v.  EYAN. 

Summary  Judgment — Rule  60S — Suggested  Defence  —  Bank 
— A  ccount — Reference, 

Appeal  by  defendant  from  order  for  summary  judgment 
granted  by  Master  in  Chambers,  ante  430. 

W.  M.  Hall,  for  defendant. 

W.  K  Ferguson,  for  plaintiff. 

Anglin,  J.,  ordered  that  if  defendant  files  an  affidavit 
stating  that  overcharge  of  interest  will  wipe  out  debt,  de- 
fendant shall  have  leave  to  defend  in  respect  of  part  of  the 
claim,  $4,000.  If  affidavit  not  filed,  judgment  will  stand  for 
$8,000.  Costs  of  motion  before  Master  to  bo  costs  to  plain- 
tiff in  the  cause.  Costs  of  appeal  to  be  costs  to  defendant 
in  the  cause. 


Anglin,  J.  October  26th,  1906. 

TRIAL. 

McCORMACK  v.  TORONTO  R.  W.  Co. 

Damages — Asftignnient  of  Claim  for  Darnnfjps  er  Delicio — 
Action  h/  Assignee — Cause  of  Action — Chose  in  Action — 
Invaltdifi/  of  Assignment, 

Plaintiff  sued  for  personal  injuries  to  him^^olf  sustained 
by  his  being  run  down  bv  a  car  of  dofondants,\nnd  also  for 
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the  killing  of  the  horse  which  he  was  riding,  the  property 
of  his  master — claiming  as  to  the  latter,  under  an  assign- 
ment from  the  master  made  in  consideration  of  plaintiff's 
releasing  a  claim  for  wages  amounting  to  $8.  The  jury 
found  defendants  liable,  and  assessed  the  damages  for  plain- 
tiff's personal  injuries  at  $100  and  for  the  killing  of  the 
horse  at  $125. 

J.  M.  Godfrey,  for  plaintiff. 

D.  L.  McCarthy,  for  defendants. 

Anglin,  J.: — The  interesting  question  is  raised  by  the 
defendants,  whether  the  right  of  the  master  to  recover  dam- 
ages for  the  killing  of  his  horse  by  defendants  was  assign- 
able to  plaintiff. 

Section  58,-  sub-sec.  5,  of  the  Judicature  Act  is  ss  fol- 
lows:— "  Any  absolute  assignment,  made  on  or  after  the  Slst 
day  of  December,  1897,  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only)  of 
any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor,  trus- 
tee, or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action, 
shall  be  effectual  in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the  assignee 
if  this  section  had  not  been  enacted)  to  pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action  from  the  date 
of  such  notice,  and  all  legal  and  other  remedies  for  the 
same  and  the  power  to  give  a  good  discharge  for  the  same 
without  the  concurrence  of  the  assignor."  This  statutory 
provision  has  been  held  to  have  only  affected  procedure 
and  not  to  have  enlarged  the  class  of  things  lawfully  as- 
signable. 

In  King  v.  Victoria  Insurance  Co.,  [1896]  A.  C.  250, 
the  Supreme  Court  of  Queensland  having  held  that  the 
words  "debt  or  other  legal  chose  in  action''  include  "all 
rights  the  assignment  of  which  a  court  of  law  or  equity 
would  bofore  the  Act  have  considered  lawful'*  (p.  254), 
Lord  Hobhouse  speaking  for  the  Judicial  Committee  said 
(p.  25(i) : — "  Their  Lordships  do  not  express  any  dissent 
from  the  views  taken  in  the  Court  below  of  the  construction 
of  the  Judicature  Act  with  reference  to  the  term  'legal 
chose  171  action.'"  See  too  Tolhurst  v.  Associated  Port- 
land Cement  Co.,  [1902]  2  K.  B.  660,  676,  [1903]   A.  C. 
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4 14,  45^4 ;  British  South  Africa  Co.  v.  Companhia  de  Mocam- 
bique,  1*1893]  A.  C.  602,  at  p.  629.  But,  while  the  Queens- 
land Court  expressly  held  that  a  right  to  recover 
damages  for  injuries  to  a  cargo  of  wool  sustained 
in  a  collision,  was  a  "  legal  chose  in  action  ■'  and  as- 
signable to  the  plaintiff  a8  such,  the  Judicial  Committee 
'*  prefer  to  avoid  discussing  a  question  not  free  from  diffi- 
c-ultv,  and  to  express  no  opinion  what  limitation,  if  any, 
should  bt»  placed  on  the  literal  meaning  of  that  term.  They 
rest  their  judgment  on  the  broader  and  simpler  ground  that 
A  payment  honestly  made  by  insurers  in  consequence  of  a 
policy  granted  by  them  and  in  satisfaction  of  a  claim  by 
the  insured,  is  a  claim  made  under  the  policy,  which  en- 
titles the  insurers  to  the  remedies  available  to  the  insured :" 
p.  256.  The  assignability  they  rest  upon  the  right  of  sub- 
rogation, holding  that  the  insurer  being  thus  entitled  to  the 
remedy  of  the  insured,  the  assignment  in  writing  under  the 
Judicature  Act  was  effectual  to  enable  the  insurer  to  sue 
in  his  own  name.  The  assignability  of  such  a  right  of  re- 
I -every,  therefore,  apart  from  the  right  of  subrogation, 
rests  entirely  upon  the  authority  of  the  Supreme  Court 
of  Queensland  and  not  at  all  upon  that  of  the  Privy  Council. 
But  see  Prittie  v.  Connecticut  Fire  Insurance  Co.,  23  A. 
R.  499,  453,  per  Osier,  J.A. 

In  Laidlaw  v.  O'Connor,  23  0.  H.  696,  Armour,  C.J., 
regarding  a  claim  by  a  client  against  a  firm  of  solicitors  for 
negligence  in  directing  the  distribution  of  certain  moneys, 
as  arising  out  of  tort,  held  it  not  assignable.  In  the  Divi- 
sional Court,  while  this  judgment  was  affirmed  on  the 
ground  of  absence  of  proof  of  negligence,  MacMahon,  J., 
treating  the  claim  as  one  "arising  out  of  contract,"  held 
it  to  be  assignable  .  .  .  But  in  May  v.  Lane,  71  L.  .7. 
869,  the  English  Court  of  Appeal  held  that  a  right  to  re- 
«*over  damages  for  breach  of  contract  to  lend  money  is  not 
assignable.     .     .     . 

In  Dawson  v.  Great  Northern  R.  W.  Co.,  1 1904]  1  K. 
B.  277,  Wright,  J.,  deemino:  compensation  for  an  injurious 
affection  of  lands  under  statutory  authonty  to  be  in  the 
nature  of  damages  for  a  tort,  held  that  the  right  to  recover 
»ufh  compensation  is  not  a  legal  chose  in  action,  and  is 
theTefore  non-assignable.  The  Court  of  Appeal  reversed 
this  judgment,  on  the  ground  that  such  a  claim  for  compen- 
sation is  not  a  claim  for  damages  for  a  wrongful  act,  [1905] 
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1  K.  li.  :M)',  Init  the  Lords  Justices  certainly  do  not  eoun- 
teiiancc  the  view  that  a  right  of  aetion  ex  delicto  is  assign- 
able. 

There  is  a  very  considerable  body  of  English  authority 
for  the  proposition  that  a  right  to  damages,  though  arising 
ex  delicto,  is  a' chose  in  action:  Colonial  Bank  v.  McWhin- 
ney,  30  Ch.  I).  261,  275,  287,  11  App.  Cas.  426;  Termes  de 
la  Ley,  Choses  in  Aetion;  Blount's  Law  Dictionary,  Chose 
in  Action;  Williams  on  Personal  Property,  12  ed.,  p.  4. 
Blackstone  apparently  held  the  contrary  view:  see  articles 
in  Law  Quarterly  Eeview,  vol.  10,  pp.  143,  152;  vol.  9,  p. 
311;  vol.  20,  p.  113;  Warren's  Choses  in  Action,  p.  161: 
Cohen  v.  Mitchell,  25  Q.  B.  D.  262;  .  .  .Stanley  v.  Jones. 
7  Bing.  369,  375;  .  .  .  Simpson  v.  Lamb,  7  E.  &  B. 
84;  Traill  &  Sons  v.  Actieselskabat  Dalbeattie  Limited 
(ii)04),  i\  F   ros. 

Notwithstanding  the  idea  of  several  text  writers  that 
causes  of  action  in  tort  arising  out  of  injuries  to  property, 
in  which  the  measure  of  damages  is  certain,  differ  material- 
ly from  causes  of  action  arising  out  of  personal  injuries: 
that  many  objections  wliich  may  be  urged  against  holding 
the  latter  class  of  causes  of  action  to  be  assignable  do  not 
apply  to  the  former;  and  that  although  the  latter  are  non- 
assignable the  former  may  be  assigned — ^a  view  which  re- 
ceives some  support  from  the  dictum  of  Park,  J.,  in  Stan- 
ley v.  Jones,  ubi  sup.,  and  is  held  by  many  Courts  in  the 
United  Slat(\s,  I  can  find  no  English  or  Canadian  authority 
upon  which  to  rest  such  a  distinction.  It  is  true  that 
cau-es  of  action  of  the  former  class  pass  to  assignees  in 
bankruptcy,  while  those  of  the  latter  do  not.  But  this  is 
because  of  the  construction  put  upon  the  Bankruptcy  Act>. 

The  decisions  of  the  English  Court  of  Appeal  in  May  v. 
Lane,  of  Wriaht,  J.,  in  Dawson  v.  Great  Northern  R.  W. 
Co.,  and  of  Armour,  C.J.,  in  Laidlaw  v.  O'Connor,  afford  a 
l)ody  of  authority  which  I  may  not  disregard.  They  are 
<|uite  inconsistent  with  the  assignment  of  a  cause  of  action 
ex  delicto,  though  it  be  for  injury  to  property  as  distin- 
•ruished  from  personal  injury.  This  view  as  to  the  non- 
assignability of  rights  to  damages  ex  delicto,  accords  with 
doctrines  of  English  jurisprud<»nce  wliich  have  obtained  for 
many  years:  Y.  B.,  34  Hen.  Vf.  30,  pi.  15;  Prosser  v.  Ed- 
monds, 1  Y.  i^'  C.  481,  497,  499;  and,  excluding  American 
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eases^  is  in  conflict  only  with  the  Queensland  decision  in 
King  V.  Victoria  Fire  Insurance  Co.  It  must,  in  my  opin- 
ion, prevail. 

There  will  therefore  be  judgment  for  plaintiff  for  $100 
for  his  personal  injuries,  and  dismissing  the  claim  for  loss  of 
the  horse.  As  plaintiff  apparently  brought  his  action  for 
both  causes  in  good  faith,  and  with  a  desire  to  avoid  mul- 
tiplicity of  suits,  I  exercise  my  discretion  as  to  costs  in  his 
favour  to  the  extent  of  awarding  him  costs  on  the  County 
Court  scale  without  set-off. 


Cartwright,  Master.  October  27th,  1906. 

CHAMBERS. 

McDOUGALL  v.  MEIK. 

Veniie — Change — Convenience — Delay — Counterclaim. 

Motion  by  defendant  to  change  venue  from  Owen  Sound 
to  Sault  Ste.  Marie. 

H.  R.  Frost,  for  defendant. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Master: — The  action  is  ready  to  go  to  trial  at  the 
non-jury  sittings  at  Owen  Sound  on  5th  November  next. 
If  the  venue  were  changed,  there  would  be  a  delay  of  from 
6  to  7  months,  as  the  sittings  at  Sault  Ste.  Marie  are  usually 
held  in  June.  This  would  be  a  sufficient  ground  for  refus- 
ing to  make  the  change:  Servos  v.  Servos,  11  P.  R.  135. 

The  motion  is  based  on  the  counterclaim,  which  defen- 
dant says  will  necessitate  "  over  20  witnesses  '^  who  reside  at 
the  Sault.  I  am  not  impressed  with  this,  in  view  of  the 
nncontradicted  affidavit  of  plaintiff,  and  the  admission  by 
defendant  of  a  liability  of  $1,100  in  January  last,  when 
nothing  was  said  of  the  counterclaim. 

Defendant  invoked  the  decision  in  Farmer  v.  Kuntz, 
V  0.  W.  E.  829,  affirmed  8  0.  W.  R.  4.  There  the  facts 
were  entirely  different,  as  almost  all  the  witnesses  on  both 

VOL.  VIII.  O.W.R.  SO.    14—34 
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sides  were  residents  of  the  county  of  Huron,  in  which  the 
cause  of  action  and  counterclaim  both  arose.  That  decision 
should  govern  if  in  the  present  case  plaintiff  had  for  his 
own  convenience  or  to  secure  a  speedier  trial  laid  the  venue 
at  Toronto  or  Hamilton. 

Motion  dismissed;  costs  in  the  cause. 


October  27th,  1906. 

divisional  court. 

SMITH  V.  McINTOSH. 

Master  and  Servant — Injury  to  Servant — Workmen^s  Cam' 
pen  sat  ion  Act — Notice  of  Injury — Reasonable  Excuse  for 
Failure  to  Give — Release  of  Cause  of  Action — Inadequacy 
of  Payment — Surrounding   Circumstances — Invalidity, 

Action  for  damages  for  injuries  sustained  by  plaintiff 
on  13th  March,  1905,  while  employed  as  a  steam  engineer 
in  the  mill  or  factory  of  defendants  at  Toronto. 

The  action  was  tried  before  Anglin,  J.,  and  a  jury,  at 
Toronto,  on  12th  and  13th  February,  1906. 

Plaintiff  was  injured  by  the  bursting  of  a  blow-pipe  at- 
'tached  to  the  boiler  which  supplied  the  steam  power  to  de- 
fendants' mill. 

Defendants,  besides  denying  any  negligence,  and  alleg- 
ing contributory  negligence  on  the  part  of  plaintiff,  set  up 
the  payment  before  action  of  $30  in  full  settlement,  satis- 
faction, and  discharge  of  plaintiff's  claim.  The  further  ob- 
jection was  taken,  on  motion  for  nonsuit,  that  no  notice 
was  served  as  required  by  the  Workmen's  Compensation  for 
Injuries  Act. 

The  trial  Judge  submitted  questions  to  the  jury  as  to 
negligence,  etc.,  and  asked  them  to  assess  the  damages.  The 
jury  answered  all  the  questions  in  favour  of  plaintiff,  and 
assessed  the  damages  at  $250. 

Upon  the  motion  for  a  nonsuit,  the  trial  Judge  held  that 
want  of  notice  was  fatal.  In  giving,  his  decision  he  further 
said :  "  I  would  also  find,  if  necessary,  that  the  release  given 
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was  given  by  plaintiff  with  full  knowledge  of  its  contents, 
was  given  by  him  with  full  intention  of  releasing  defendants 
from  all  liability/'  And  upon  the  two  grounds  the  action 
was  dismissed. 

Plaintiff  appealed  and  asked  for  judgment  for  $260  upon 
the  findings  of  the  jury. 

J.  M.  Ferguson,  for  plaintiff. 

B.  U.  McPherson,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brii* 
TON,  J.,  Clute,  J.),  was  delivered  by 

Britton,  J. : — The  grounds  of  appeal  taken  by  plaintiff 
in  his  notice  of  motion  which  were  relied  upon  on  the  argu- 
ment are  that  the  trial  Judge  erred:  (1)  in  holding  that 
there  was  not  reasonable  excuse  for  the  omission  on  the 
part  of  plaintiff  to  give  notice  as  required  by  the  Work- 
men's Compensation  for  Injuries  Act;  and  (2)  in  holding 
good  the  document  alleged  to  have  been  executed  by  plain- 
tiff as  a  release  by  plaintiff  to  defendants  so  as  to  prevent 
plaintiff^s  recovery  in  this  action. 

This  seems  to  me,  upon  all  the  evidence,  to  be  clearly  a 
case  where  under  the  Act  there  was  reasonable  excuse  for 
the  want  of  notice.  It  was  practically  conceded  that  defend- 
ants have  not  been  by  want  of  the  formal  notice  prejudiced 
in  their  defence. .  Mr.  B.  K.  Mcintosh,  the  manager  of  de- 
fendants, knew  of  the  accident  on  the  day  it  happened,  and 
fie  informed  a  Mr.  Wickens,  the  chief  engineer  of  the  Cana- 
dian Casualty  Boiler  Insurance  Company,  in  which  com- 
pany defendants  held  a  policy,  of  this  accident.  Defend- 
ants knew  that  Wickens  saw  plaintiff  shortly  after  the  acci- 
dent, and  on  26th  March,  1906,  defendants  received  Mr. 
Wickens^s  report.  On  26th  March  plaintiff  wrote  to  Mr. 
Mcintosh  about  the  matter,  and  on  28th  Mr.  Mcintosh  re- 
plied, stating  in  substance  that  if  the  matter  was  not  ar- 
ranged with  Wickens,  be  (Mcintosh)  would  go  further  into 
it,  and  making  a  suggestion  as  follows :  "  It  might  be  well 
to  leave  this  until  you  are  here  again,  when  I  shall  discuss 
(he  matter  with  you,  for,  as  no  doubt  you  are  aware,  I  shall 
do  all  I  can  to  help  you  to  obtain  from  these  people  suffi- 
cient to  cover  your  loss  for  time  and  doctor^s  bill.  To  this 
letter  plaintiff  replied  on  29th  March,  explaining  from  his 
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point  of  view  what  had  taken  place  between  him  and 
Wickens,  and  asking  to  have  the  $30  which  Wickens  prom- 
ised sent.  This  was  not  sent,  and  no  reply  was  sent  to  plain- 
tiflPs  last  letter. 

In  due  course,  after  some  weeks  of  remaining  in  bed, 
plaintiff  returned  to  work  for  defendants.  Mr.  Mcintosh 
appeared  to  desire  to  act  as  plaintiff's  friend  down  to  13th 
May,  when  the  $30  was  handed  over,  and  plaintiff  continued 
to  work  for  defendants  until  some  time  after  that  date. 
By  the  conduct  of  defendants  plaintiff  was  thrown  off  his 
guard  as  to  seeking  legal  advice,  and  as  to  informing  him- 
self about  giving  aiid  as  to  giving  the  statutory  notice. 

I  think  there  was  in  this  case  such  reasonable  excuse  for 
want  of  notice  as  is  within  the  contemplation  of  the  statute. 
The  late  case  of  O'Connor  v.  City  of  Hamilton,  10  0.  L.  E. 
529,  6  0.  W.  B.  227,  refers  to  and  is  consistent  with  Arm- 
strong V.  Canada  Atlantic  R.  W.  Co.,  4  0.  L.  E.  560,  1  0. 
W.  E.  612,  and  this  case  warrants  my  conclusion  upon  this 
point. 

1  confess  to  having  had  considerable  diflSculty  in  com- 
ing to  a  conclusion  on  the  question  of  settlement  and  re- 
lease. The  case  is  very  close  to  the  line.  When  the  alleged 
settlement  was  made,  plaintiff  had  gone  back  to  work,  and 
there  was  the  confidential  relationship  of  master  and  servant 
between  them.  There  is  a  great  deal  to  be  said  against  al- 
lowing such  a  settlement  to  stand,  reading  all  the  evidence 
in  the  way  most  favourable  to  defendants.     .     .     . 

[Eemarks  of  Boyd,  C,  in  Doyle  v.  Diamond  Flint  Glass 
Co.,  8  0.  L.  E.  499,  502,  3  0.  W.  E.  921,  referred  to.] 

No  doubt  plaintiff  was  competent  to  make  his  own  settle- 
ment if  the  parties  had  come  together,  plaintiff  making  a 
claim  and  defendants  disputing  it,  either  as  to  liability  or 
amount,  so  that  there  would  have  been  discussion  and  de- 
termination once  for  all.  But  that  is  not  what  was  done. 
Wickens,  who  was  acting  for  the  insurance  company,  was 
promptly  at  plaintiff^s  bedside,  and  so  sympathetic  that 
plaintiff,  certainly  at  first,  thought  him  some  good  friend 
willing  to  compensate  him  for  3  weeks*  loss  of  wages.  It  is 
not  pretended  now  that,  if  plaintiff  is  entitled  to  recover 
at  all,  this  sum  is  anything  like  sufBcient.  It  was  in  lieu  of 
.  wages  for  3  weeks,  the  third  week  having  been  entered  upon. 
Nothing  for  any  further  time  and  nothing  for  pain  and 
suffering  or  for  medical  attendance.     Inadequacy  of  consid- 
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eration  is  not  the  test,  but  the  circumstances  must  all  be 
looked  at  to  see  whether  plaintilQE^s  intention  was  then  to 
release  aU  claim,  as  defendants  now  assert.  Plaintiff  had  no 
legal  adviser,  and,  although  he  could  write  his  own  name, 
and  do  it  very  well,  he  could  not  write  a  letter.  His 
Bon-in-law  wrote  two  letters  for  plaintiff,  and  I. may  say  at 
once  that  one  of  these,  the  letter  of  29th  March  from 
plaintiff  to  Mcintosh,  was  mainly  the  cause  of  my  difficulty 
in  determining  just  what  plaintiff  understood  he  was  doing 
and  intended  to  do  when  he  signed  the  receipt  on  13th  May. 

The  accident  happened  on  13th  March.  Plaintiff  was 
in  bed  8  weeks.  His  medical  attendant  made  about  54 
▼isits,  and  his  account  was  $125. 

Plaintiff^s  account  of  the  alleged  settlement,  as  given 
in  examination  and  cross-examination,  is,  in  substance,  that 
quite  a  few  days  after  he  had  gone  back  to  work,  Mcintosh 
asked  him  if  he  was  satisfied  (with  the  settlement  Wickens 
had  made),  and  plaintiff  said  he  was  not,  and  Mcintosh  said 
he  would  telephone  for  Wickens.  Wickens  did  not  come  to 
see  plaintiff.  A  few  days  after  that  conversation,  plaintiff 
got  a  message  that  Mcintosh  wished  to  see  him  at  the 
oflSee.  At  the  office  Mcintosh  had  the  paper  ready,  and 
simply  said,  "Bobert,  sign  this,  and  I  will  pay  you  $30  in 
money;''  "  Sign  this  cheque,  and  I  can  draw  the  money  out 
of  the  bank.''  "These  were  all  the  words."    .     .     . 

Plaintiff  had  in  another  part  of  his  examination  said 
that  at  the  first  conversation  after  going  back  to  work, 
he  asked  Mcintosh  if  he  was  going  to  do  anything  for  him, 
and  Mcintosh  replied,  "  You  have  arranged  with  the  Boiler 
Insurance  Company,"  and  plaintiff  asked  Mcintosh  to  tele- 
phone Wickens.  Whether  Wickens  was  telephoned  for 
or  not,  he  did  not  appear,  and  at  the  second  interview,  at 
the  oflSce^  plaintiff  signed  the  receipt,  and  indorsed  the 
li.iler  company's  cheque  for  $30,  which  that  company  had 
made  payable  to  the  order  of  defendants.  Plaintiff  did  not 
gJTe  candid  or  satisfactory  answers  as  to  his  signature  to 
ihe  receipt.  I  think  he  knew  that  the  signature  was  his, 
end  should  have  said  so  at  once,  and  his  hesitancy  and  beat- 
ing about  the  bush  make  it  more  difficult  to  accept  his 
testimony  when  in  contact  with  other  evidence.  Plaintiff 
knew  that  he  signed  a  receipt  and  indorsed  a  cheque  for 
$30. 
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The  evidence  of  Mr.  Mcintosh  is  that  after  plaintiff  re- 
turned to  work,  he,  Mcintosh,  was  passing  the  boiler  shop 
one  morning  and  spoke  to  plaintiff,  asking  him  how  he  was 
feeling.  Plaintiff  replied  that  he  was  getting  better.  Mc- 
intosh said  he  had  the  $30  for  him,  if  he  wanted  to  come 
and  get  it.  Plaintiff  said  he  would  like  to  see  Wickens 
first,  and  asked,  "would  you  telephone  for  me."  Mcintosh 
says  he  did  telephone,  and  got  word  that  Wickens  would 
come,  but,  as  I  have  said,  Wickens  did  not  come.  Mcintosh 
said  further  that  a  few  days  after  and  when  passing  the 
boiler  shop  again,  plaintiff  asked  him  if  Wickens  had  been 
there,  or  if  he  (Mcintosh)  had  heard.  Mcintosh  replied 
that  he  had  not  heard.  Then  plaintiff  said :  "  Well,  I  guess 
I  won^t  wait;  I  want  to  close  it  up;  so  I  will  take  the  $30.' ' 
Mcintosh  then  said:  "AH  right,  I  will  be  back  in  the  office 
in  a  little  while,  and  I  will  send  for  you."  Plaintiff,  after  a 
little,  went  to  the  oflBce.'  Mcintosh  said,  "Bob,  this  will 
clean  the  thing  up."  The  receipt  had  been  prepared.  It 
was  written  out,  and  the  indorsement  on  the  cheque  was 
made.  .  .  .  "I  took  him  over  to  the  second  standing 
desk  in  the  office,  and  I  said :  '  Bob,  this  cleans  the  whole 
thing  up ;  you  had  better  read  it.'  He  said,  '  1  have  not  my 
glasses,'  and  I  said,  '  I  will  read  it  to  you.'  I  read  it  aloud 
and  very  distinctly,  standing  close  to  him,  and  he  signed  it 
in  my  presence.  I  turned  over  the  cheque,  and  I  said : '  This 
is  the  cheque,  made  payable  to  me;  I  have  indorsed  it  to 
you;  you  sign  it,  and  I  will  put  it  in  the  deposit  and  cash 
it  for  you.'  He  signed  it,  and  I  gave  him  the  $30,  and  I 
said,  *  Bob,  this  cleans  the  thing  all  up.' " 

This  evidence  presupposes  a  settlement  with  Wickens, 
and  there  was  no  such  settlement  in  fact.  The  evidence  of 
Wickens  is  that  he  had  only  one  interview  with  plaintiff, 
and  then,  plaintiff  told  him  he  would  be  laid  up  for  2  or 
3  weeks.  Wickens  states:  "  I  told  him  I  was  sorry  for  him; 
I  told  him  that  if  he  would  be  satisfied  perhaps  I  could  get 
him  enough  to  pay  him  for  3  weeks.  ...  He  said  ha 
was  surprised — ^that  he  did  not  expect  to  get  anything."  So 
Wickens  left  and  made  a  report  to  his  company  which  re- 
sulted in  his  company  sending  a  cheque  to  defendants  for 
$30.  Wickens  did  not  explain  to  plaintiff  why  he  (Wickens) 
was  to  give  plaintiff  the  $30,  and  he  did  not  tell  plaintiff  that 
the  company  were  amenable  in  any  way,  but  he  did  tell  hiui 
that  "the  company  had  a  policy  covering  the  Mcintosh 
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place."  ...  On  cross-examination  he  said  that  hie 
thought  the  company  were  "  practically  "  making  a  present 
to  plaintiff  of  $30. 

If  Wickens,  instead  of  having  to  report  to  defendants 
and  having  a  cheque  sent  to  them,  had  actually,  and  under 
the  circumstances  as  stated  by  himself,  handed  over  the  $30 
and  taken  such  a  receipt  as  was  taken  by  Mcintosh,  could 
that  be  held  as  a  binding  release  upon  plaintiff?  I  think 
not. 

Wickens  was  simply  interested  for  the  insurance  com- 
pany, and  he  offered  to  pay  for  3  weeks'  wages,  because  he 
thought  plaintiff  would  be  back  to  work  at  the  end  of  that 
time.  When  the  alleged  settlement  actually  took  place,  de- 
fendants knew  that  plaintiff  had  been  laid  up  for  a  much 
longer  time  than  3  weeks,  and  that  plaintiff  was  not  then 
well,  but  only  "  getting  better .''  There  seems  to  have  been 
no  negotiation  by  defendants  for  a  settlement.  They  noti- 
fied Wickens,  and  put  him  upon  the  case.  There  was  the 
correspondence  and  the  letter  of  29th  March,  1905,  before 
referred  to.  This  letter  is  the  only  thing  that  offers  reason- 
able argument  in  favour  of  upholding  the  alleged  settle- 
ment. Plaintiff  is  comparatively  illiterate.  He  could  not 
write,  and  I  am  inclined  to  think  could  not  dictate  such  a 
letter — ^although  he  would,  as  against  defendants,  if  the 
letter  had  been  acted  upon  and  if  held  to  mean  a  settlement 
of  his  entire  claim  against  defendants,  be  bound  by  it.  Mc- 
intosh admits  that  plaintiff  did  not  read  the  receipt  or  read 
the  indorsement  on  the  cheque — ^plaintiff  says  because  he 
could  not  read  writing — ^Mcintosh  says  because  plaintiff  had 
not  his  glasses. 

With  all  the  evidence  before  me,  I  have  carefully  read 
and  considered  the  cases  to  which  we  were  referred  by  coun- 
sel for  defendants.    .    .     . 

[Reference  to  North  British  R.  W.  Co.  v.  Wood,  18  Ct. 
Sees.  Cas.  (Rettie)  H.  L.  27;  Begg  v.  Toronto  R.  W.  Co.,  6  0. 
W.  R.  239.] 

I  am  of  opinion  that  all  the  cases  cited  are  distinguish- 
able upon  the  facts.  Plaintiff,  in  my  opinion,  did  not  under- 
stand the  situation,  or  that  a  complete  release  was  being 
asked  of  him.  He  did  not  intend  to  release  defendants  from 
all  liability,  if  there  was  such  liability.  He  intended  to 
accept  the  $30  as  offered  by  the  insurance  company  as  in- 
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demnity  for  the  3  weeks^  wages,  and  to  that  extent,  and  so 
far  as  was  tinder  discussion,  to  release  both  insurance  com- 
pany and  defendants.  It  would  not  be  difficult  in  very  many 
cases  for  the  representative  of  an  insurance  company,  by 
being  early  after  an  accident  in  communication  with  an  in- 
jured person,  and  by  expressions  of  sympathy  and  offering 
payment  in  lieu  of  wages,  to  get  a  receipt,  purporting  to  be 
in  full,  which  the  person  giving  it  would  not  understand  to 
be  a  complete  release  to  either  the  insurers  or  insured. 

I  do  not  express  any  opinion  as  to  the  position  of  de- 
fendants with  the  Canadian  Casualty  and  Boiler  Insurance 
Company.  I  do  not  say  that  defendants  are  at  all  pre- 
judiced by  what  has  taken  place.  It  may  be  that  Wiekens 
did  not  state  to  defendants  fully  and  truly  what  had  taken 
place  between  him  and  plaintiff.  If  defendants  are  pre- 
judiced, it  may  be  by  reason  of  Mcintosh  not  seeing  Wiekens 
after  the  receipt  of  the  cheque  and  after  the  receipt  of 
plaintiff's  letter  of  29th  March,  before  handing  over  the 
proceeds  of  the  cheque.  Apparently  Mcintosh  intended  to 
see  him — else  why  did  he  wait  until  after  plaijitiffjs  return 
to  work  before  saying  anything  more  to  plaintiff? 

The  damages  found  are  $250.  There  is  no  reason  to 
think,  from  the  .  .  charge  or  from  the  question  or  an- 
swer, that  the  jury  took  the  payment  of  $30  into  consider- 
ation in  fixing  the  amount,  so  that  sum  should  be  deducted 
from  the  $250. 

Appeal  allowed  with  costs,  and  judgment  for  plaintiff  for 
$320  and  costs. 
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Boyd,  C.  October  29th,  1906. 

TRIAL. 

McGREGOK  v.  VILLAGE  OF  WATFOKD. 

Highway — Dedication  —  Plan  —  Registration  —  Lots  Sold 
Fronting  on  Highway  as  Laid  out — Incorporation  of  Vil- 
lage— CosIh. 

Action  against  the  corporation  of  the  village  of  Watford 
and  two  men  named  Kelly,  for  a  declaration  that  a  certain 
parcel  of  land  was  not  part  of  a  highway,  but  was  the  prop- 
erty of  plaintiff,  and  for  an  injunction  and  damages  in 
respect  of  trespass  thereon. 

Boyd,  C. : — Having  referred  to  cases  cited,  1  retain  the 
opinion  expressed  at  the  trial,  that  the  road  in  question  was 
a  public  highway  subject  to  the  jurisdiction  of  the  inuni- 
cjpalit}',  and  the  judgment  provisionally  announced  should 
be  made  absolute. 

Tht'  locus  in  quo  was  marked  as  a  street  on  a  registered 
plan  made  and  filed,  no  doubt,  while  yet  the  locality  was  part 
of  the  township,  but  yet  practically  contemporaneous  with 
its  being  set  apart  as  an  incorporated  village.  The  plan 
filed  on  3rd  June,  1873,  was,  no  doubt,  in  actual  anticipa- 
tion of  the  incorporation  of  the  villa.i?e,  which  was  consum- 
mated on  25th  June,  1873.  The  first  sale  of  lots  made  in 
recognition  and  affirmance  of  the  plan  by  the  owner  was 
in  1876.  Subsequent  legislation,  which  was  retroactive, 
declared  that  allowances  for  roads  which  have  l)cen  or  may 
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be  laid  out  in  cities,  towns,  and  villages,  and  fronting  upon 
i»hich  lots  have  been  sold,  should  become  public  highways. 
See  sec.  62,  K.  S.  0.  1887  ch.  152;  Eoche  v.  Ryan,  22  0.  R. 
107;  Sklitzsky  v.  Cranston,  ib.  590,  593;  and  Gooderham 
V.  City  of  Toronto,  25  S.  C.  R.  246,  261,  262.  I  am  dis- 
posed to  hold  also,  if  it  were  necessary,  that  the  road  in 
question  laid  out  in  1873  hes  been  so  used  and  controlled 
by  the  municipality  and  so  abandoned  by  the  owner  and 
his  successors  in  title,  as  to  entitle  the  defendants  to  deal 
with  it  as  they  have  done.  These  matters  I  commented 
on  at  the  close  of  the  argument. 

Judgment  is  to  dismiss  the  action  with  one  set  of  costs 
(and  two  counsel  fees,  senior  and  junior)  to  the  defendants. 


Boyd,  C.  October  29th,  1906. 

TRIAL. 

CANADIAN   OIL  FIELDS  CO.  v.  TOWN  OF  OIL 
SPRINGS. 

Assessment  and  Taxes— JJ^fineral  Lands — Principle  of  As- 
sessment— Buildings  and  Plant — Scheme  of  Assessment 
Act,  100 J, — Valuation — Cl^cal  Error. 

Action  for  a  declaration  that  an  assessment  made  upon 
plaintiffs  was  illegal,  and  to  restrain  defendants  from  en- 
forcing it. 

BoM),  C: — Sub-section  3  of  sec.  36  of  the  Assessment 
Act  of  1904  (4  Edw.  VII.  ch.  23  (0.)),  is  not  a  novel  provi- 
6ion.  It  has  been  in  force  since  1869  (33  Vict.  ch.  27,  sec. 
5),  and  was  then  introduced  in  order  to  encourage  investors 
in  mining  and  mineral  propositions  by  keeping  down  the 
assessablo  value  to  that  of  farming  lands.  The  evidence  in 
this  case  is  that  if  tho  actual  value  of  the  lands  in  question 
as  mineral  lands  was  to  be  the  basis  of  taxation,  the  bur- 
den wonkl  be  mnch  more  onerous  than  it  now  stands. 

The  contention  here  is  briefly  this,  that  it  was  in  the 
power  of  the  assessing  body  of  the  municipality  to  assess 
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both  land  and  buildings  in  the  case  of  mineral  lands.  The 
only  power,  it  is  argued,  was  to  fix  the  value  of  the  lands 
(apart  from  all  structures  thereon)  on  an  agricultural  basis, 
and  then  further  to  tax  on  the  footing  of  the  income  pro- 
duced. But  it  is  shewn  and  conceded  on  all  hands  that  there 
is  no  income  as  to  this  property,  so  that  the  point  is  re- 
duced to  whether  "  buildings  "  could  be  assessed  separately 
as  well  as  the  land. 

Regard  now  the  scheme  of  the  Act.  By  the  interpreta- 
tion clause  the  word  "  land  "  shall  include  (b)  trees,  &c., 
(c)  minerals,  gas,  oil,  &c.,  (d)  all  buildings,  structures,  mach- 
inery, and  fixtures  erected  or  placed  upon,  in,  over,  under, 
or  afl&xed  to  land.     (Section  2,  sub-sec.  7.)  , 

By  sec.  5  all  real  property  (which  includes  buildings 
and  structures  thereon)  shall  be  liable  to  taxation,  subject 
to  certain  exemptions,  of  which,  by  sec.  5,  sub-sec.  16,  *^  all 
fixed  machinery  used  for  manufacturing  or  farming  pur- 
poses" is  exempt  from  taxation,  but  this  exemption,  as 
appears  from  the  very  frame  of  the  whole  sub-clause,  does 
not  cover  natural  gas  and  oil  appliances  constructed  upon 
this  property.  It  was  not  suggested  that  this  machinery  and 
plant  were  used  for  manufacturing  purposes.  By  sec.  22, 
the  assessor  is  to  ascertain  and  set  down  in  the  roll  particu- 
lars as  to  the  value  of  the  land,  exclusive  of  the  buildings 
(13),  and  further  (14)  as  to  the  value  of  the  buildings. 

Then  as  to  valuation  of  lands:  real  property  shall  be 
assessed  at  its  actual  value  except  in  the  case  of  mineral 
lands:  sec.  36  (1).  In  case  of  land  with  buildings  the  value 
of  each  separately  is  to  be  ascertained  and  set  down  in  differ- 
ent columns.  And  the  test  for  the  value  of  the  buildings  is 
the  amount  by  which  the  value  of  the  land  is  thereby  in- 
creased: sec.  36  (2).  As  to  mineral  lands,  the  buildings 
thereon  shall  be  valued  and  estimated  at  the  value  of  other 
lands  in  the  neighbourhood  for  agricultural  purposes:  sub- 
sec.  3.  I  do  not  read  this  to  mean  that  the  value  of  the 
mineral  lands  and  buildings  is  to  be  estimated  as  if  there 
were  no  buildings  thereon,  or,  to  put  it  another  way,  that 
the  value  of  mineral  lands  and  all  structures  thereon  were 
to  be  valued  as  if  they  were  agricultural  lands  without 
buildings.  Agricultural  buildings  are  to  be  valued  and 
assessed  if  the  land  is  improved  thereby — so  are  structures 
on  mineral  lands  to  be  assessed  and  valued.    The  scheme  of 


482  THE  ONTARIO  WEEKLY  REPORTER, 

the  Act  is  to  put  mineral  lands  and  buildings  on  the  footing 
of  farming  lands  and  buildings — but  not  to  give  to  mineral 
lands  any  further  benefit,  such  as  to  exempt  all  structures 
and  appliances  thereon  in  the  nature  of  buildings  from 
being  taxable  in  any  wise.  Probably  the  trouble  and  appar- 
ent difficulty  has  arisen  from  too  literally  regarding  the  sec- 
tion when  it  speaks  of  "  the  lands  in  the  neighbourhood  for 
agricultural  purposes  "  as  if  it  meant  to  exclude  the  build- 
ings. But  the  term  "  land  "  as  used  in  the  statute  per  se 
includes  buildings;  only  they  are  to  be  kept  separate  in  mak- 
ing up  the  values.  And  it  is  only  in  this  new  Act  that 
buildings  are  to  be  kept  separate  from  lands  in  the  analysis 
of  assessment:  sec.  22  (13,  14).  In  the  earlier  Acts  was 
no  such  distinction.  We  need  not  fall  back  on  cases  to 
find  out  what  is  meant  by  "  buildings."  The  interpretation 
clause  suffices,  and  under  its  terms  all  the  derricks,  tanks, 
pipes,  jerkers,  triangles,  and  other  odd-sounding  contriv- 
ances may  readily  be  grouped. 

I  see  no  ground  to  interfere  with  the  conclusion  of  the 
County  Judge  on  this  head. 

The  assessor  gave  evidence  that  he  valued  all  the  build- 
ings or  improvements  on  the  property  at  a  rate  of  $75  for 
each  well — which  he  says  was  greatly  below  their  real  value, 
and  that  on  any  footing  whether  of  agricultural  or  other 
]mrpose,  or  even  as  old  iron,  they  would  be  worth  $75; 
I  am  not  concerned  with  values  —  with  the  little  or 
much,  or  the  less  or  more,  it  is  enough  if  the  buildings  are 
assessable.  In  that  case  jurisdiction  to  assess  attached, 
and  the  judgment  of  the  County  Judge  on  the  amount  is 
conclusive:  Act  of  1904,  sec.  75. 

It  is  admitted,  however,  that  there  is  a  clerical  error  in 
his  li^rintr  by  which  "  three  "  is  extended  as  *'  five,"  and 
that  the  valuation  as  to  certain  warehouse  buildings,  from 
which  the  Court  of  Revision  deducted  $2,000,  was  intended 
to  be  affiniuHl  by  the  Judge.  The  amount  of  assessment 
should  be  reduced  by  this  $2,000:  but  in  other  respects  the 
action  fails. 

As  to  so  much  of  the  action  as  relates  to  this  clerical 
error,  no  costs;  as  to  the  rest  of  the  litigation,  costs  to  de- 
fendfints. 
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Maclaren,  J.A.  October  29th,  1906. 

C.A. — CHAMBERS. 

CROWN  Bx\NK  OF  CANADA  v.  BRASH. 

Leave  to  Appeal  to  Court  of  Appeal — Order  of  Divisional 
Court  Reversing  Judgment  at  Trial — Grounds  of  Appeal — 
Judicature  Act,  sec,  76  (1)   (g). 

Motion  by  defendant  Brash  for  leave  to  appeal  to  the 
Court  of  Appeal  from  order  of  a  Divisional  Court,  ante  400, 
reversing  judgment  of  Teetzel,  J.,  who  tried  the  case  with 
a  Jury. 

6.  H.  Watson,  K.C.,  for  applicant. 

F.  Arnoldi,  K.C.,  for  plaintiffs. 

Maclaren,  J.A. : — The  action  is  based  upon  promissory 
notes  discounted  by  the  bank  at  the  request  of  one  Camp- 
bell, purporting  to  act  for  a  firm  composed  of  defendant 
and  Campbell,  but  which  are  said  to  be  forgeries  and  dis- 
counted without  the  authority  or  knowledge  of  defendant. 
The  jury  found  that  the  bank  manager  had  notice  or  know- 
ledge of  the  want  of  authority  of  Campbell,  but  also  found 
that  he  acted  honestly  and  in  good  faith.  Teetzel,  J., 
relying  on  the  first  of  these  answers,  dismissed  the  action; 
the  Divisional  Court,  acting  on  the  latter  answer,  gave 
judgment  for  the  bank. 

Defendant  Brash  urges  the  following  as  special  reasons 
sulFicient  under  sec.  76,  sub-sec.  1  (g),  of  the .  Judicature 
Art,  to  entitle  him  to  such  leave;  tliat  the  amount  in  ques- 
tion is  nearly  $1,000,  being  said  to  be  $940;  that  the  Divi- 
sional Court  reversed  the  decision  of  the  trial  Judge  and 
set  aside  the  answer  as  to  notice  or  knowledge  without 
hohling  that  there  was  no  evidence  to  be  submitted  to  the 
jury  upon  this  point;  that  the  answer  as  to  good  faith 
did  not  override  that  as  to  notice,  and  was  not  sufficient 
alone  under  the  Bills  of  Exchange  Act  to  entitle  the  bank 
to  judgment ;  that  there  was  such  evidence  and  sufficient  to 
justify  the  answer  as  to  notice ;  that  if  the  trial  Judge  had 
been  in  the  Divisional  Court,  defendant  could  have  appealed 
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without  leave ;  and  that  this  was  not  a  proper  case  for  the 
Divisional  Court  to  enter  judgment;  but  at  most  it  shoulS 
have  ordered  a  new  trial. 

It  is  to  be  observed  that  the  first  requirement  in  the 
old  see.  77  of  the  Judicature  Act  as  to  leave  does  not  appear 
in  the  section  of  the  Act  of  1904  which  superseded  it,  which 
is  now  sec.  76  above  mentioned.  I  was  not  referred  to 
any  decisions  under  the  new  section  on  this  point,  nor  am 
I  aware  of  any.  I  am  of  opinion,  however,  that  the  reasons 
existing  in  this  case  woujd  have  been  sufficient  to  have  justi- 
fied leave  under  the  old  law,  upon  the  decisions. 

Motion  granted;  costs  in  the  cause. 


Cartwright,  Master.  October  30th,  1906. 

OHAJkfBEBS. 

DAVIES  V.  SOVEKBIGN^  BANK. 

Parties — Joinder  of  Defendants — Pleading — Specific  Perform- 
ance— Motion  to  Compel  Plaintiff  to  Elect  to  Proceed 
against  One  of  Two  Defendants — One  Claim  against  both 
Defendants. 

This  action  was  begun  in  June,  and  the  statement  of 
claim  was  delivered  on  20th  August,  1906. 

The  statement  of  defence  of  defendants  the  Corpora- 
tion of  the  City  of  Toronto  was  delivered  on  8th  September. 
The  amended  statement  of  claim  was  delivered  on  29th 
September,  and  on  23rd  October  the  defendants  the  city  cor- 
poration gave  notice  of  a  motion  to  compel  plaintiff  to  elect 
v'hcther  he  would  proceed  in  his  action  against  them  or 
against  defendant  Eckardt. 

The  motion  was  argued  on  26th  October. 

F.  B.  MacKelcan,  for  defendants  the  city  corporation. 

W.  B.  Laidlaw,  for  defendants  the  Sovereign  Bank. 

W.  H.  Blake,  K.C.,  for  defendant  Eckardt. 

Frank  Amoldi,  K.C.,  for  plaintiff. 
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The  Master: — It  would  seem  that  the  motion  is  in 
any  ease  too  late  now  that  the  action  is  ready  for  trial, 
notice  of  which  has  been  given  by  the  Sovereign  Bank. 

Waiving  that  objection,  it  seems  no  less  evident  that 
the  motion  cannot  succeed  unless  the  amended  statement 
of  claim  differs  materially  from  the  original. 

In  that  the  allegation  was  that  the  city  corporation  al- 
leged that  Eckardt  was  their  agent  at  the  sale  which  is 
in  question.  The  city  corporation  were  not  otherwise  men- 
tioned. 

To  this  their  statement  of  defence  was  delivered  as 
above.  It  denied  that  the  city  corporation  authorized 
Eckardt  to  bid  for  them  at  the  sale.  The  amended  state- 
ment of  claim  alleges  as  to  the  city  corporation  that  they 
were  represented  at  the  sale  by  one  or  more  persons  auth- 
orized to  bid  on  their  behalf,  and  that  such  persons  ar- 
ranged with  Eckardt  to  bid  in  their  stead,  which  he  did, 
"and  on  each  occasion  when  his  bidding  procured  the  said 
property  to  be  knocked  down  to  him  he  bid  for  the  City 
of  Toronto;"  that  the  city  corporation  before  action  re- 
fused to  disclaim;  and  that  defendant  Eckardt  now  denies 
that  he  bid  for  or  purchased  on  behalf  of  the  city  corpor- 
ation. 

So  far  as  the  city  corporation  are  concerned,  it  does  not 
appear  how  they  are  being  attacked  on  a  different  ground 
in  the  amended  statement  of  claim  from  that  set  up  in 
the  original.  The  same  relief  is  asked  as  against  Eckardt 
and  the  city  corporation,  viz.,  specific  performance  of  the 
contract  for  purchase,  as  plaintiff  alleges  it  to  have  been 
made. 

In  any  case  I  think  that  the  decision  in  Evans  v.  Jaffray, 
1  0.  L.  R.  614,  applies.  There  the  Chancellor  said :  "  De- 
spite the  form  of  pleading,  there  is  such  unity  in  the  mat- 
ters complained  of  as  between  all  parties  as  justifies  the  re- 
tention of  the  defendants  who  appeared.^' 

Here  it  would  almost  seem  as  if  the  city  corporation 
wished  to  deny  the  agency  of  Eckardt,  and  yet  keep  any 
other  claim  they  may  have.  It  is  not  easy  to  understand, 
otherwise,  why  at  first  they  did  not  wholly  disclaim,  and 
tlien,  no  doubt,  the  action  would  have  been  discontinued  as 
against  them.  They  did  not  deliver  any  amended  statement 
of  defence. 
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The  amended  statement  of  claim  adheres  to  the  allega- 
tion that  Eckardt  at  the  sale  was  bidding  for  the  city.  At 
against  the  city  and  Eckardt,  plaintiff  has  only  one  claim, 
viz.,  to  have  the  sale,  as  he  understood  it,  carried  out.  But 
he  is  in  doubt  as  to  whether  the  city  or  Eckardt  is  liable 
(or  whether  perhaps  they  are  both  liable).  He  is  therefore 
in  a  position  similar  to  that  of  the  plaintiff  in  Tate  v.  Nat- 
ural Gas  Co.,  18  P.  \\.  82.  There  the  whole  question  is  dis- 
cussed by  Meredith,  C.J.,  and  his  opinion  was  approved 
by  the  Court  of  Appeal  as  ])oing  a  proper  application  of 
Kule  192. 

I  think  therefore  that  the  motion  fails  and  should  be 
dismissed  on  three  grounds: — 

(1)  Because  it  is  made  too  late. 

(2)  Because  defendants  found  no  difficulty  in  pleading 
to  the  original  statement  of  claim. 

(3)  Because  the  amended  statement  of  claim  does  not 
set  up  any  new  or  different  cause  of  action,  anct  the  joinder 
of  the  city  and  Eckardt  seems  right  under  the  Rule  and 
the  authorities. 

The  costs  will  be  to  plaintiff  as  against  the  moving 
defendants  in  any  event. 


Anglin,  J.  October  30th,  1906. 

CHAMBERS. 

WAGAR  V.  CARSC ALLEN. 


PUading — Sfa temen t  t)f  Clnim — Striking  out — Embarrass- 
ment— Fraud  —  Setting  out  Facts  and  Circumstances — 
Anticipating  Defence — Leave  to  Amend. 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  426,  refusing  to  strike  out  part  of  the  statement  of 
claim. 


C.  A.  Moss,  for  defendants. 
J,  II.  Spence,  for  plaintiff. 
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Anglin,  J.,  ordered  that  upon  certain  amendments 
being  made  by  plaintilf  the  appeal  should  be  dismissed; 
costs  in  the  cause. 


xMacMahox,  J.  October   30th,   1906. 

TRIAL. 

MUSSEN  V.  WOODRUFF  CO. 

Sale  of  Goods — Specified  Article  of  Machinery — Absence  of 
Express  Warranty — Implied  Warranty — Evidence — Capa- 
city of  Machine, 

Action  for  the  balance  of  the  price  of  machinery  sold  by 
plaintiff  to  defendants. 

E.  E.  A.  DuVemet  and  W.  B.  Milliken,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

MacMahon,  J.: — Plaintiff  carries  on  business  at  Mon- 
treal as  a  dealer  in  railway,  mining,  and  contractors'  sup- 
plies. Defendants  are  a  joint  stock  company,  incorporated 
as  the  Woodruff-Robins  Company,  under  the  Ontario  Com- 
panies Act,  and  carry  on  business  in  Toronto  as  construct- 
ing engineers  and  architects.  By  order  in  council  of  6tli 
December,  1905,  the  name  was  changed  to  "  The  Woodruff 
Company,  Limited.'^    . 

The  defendants,  after  an  interview  with  Mr.  Chadwick, 
the  agent  of  plaintiff,  sent  a  written  order  to  plaintiff  at 
Montreal,  as  follows: 

"  W.  H.  C.  Mussen  &  Co.,  Toronto,  August  2e5th,  1905. 

Montreal,  Canada. 

Please  send  to  Toronto  at  Fairbanks  switch,  Bloor  street 
west,  G.  T.  R.,  1  Smith  mixer,  number  2^,  with  Fairbanks- 
Morse  gasoline  engine  hoisting  drum  attached,  all  on  truck 
complete,  for  $1,350  f.o,b.  Montreal  (confirming  order 
telephoned  by  Samuel  Shaw),  and  charge  to  the  account  of 
Woodruff-Robins  Company,  Ltd. 

If  it  is  not  possible  to  make  prompt  delivery  inform 

Send  all  bills  in  duplicate.  Per  C.  L.  Weismer/' 
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Prior  to  the  giving  of  this  written  order,  Samuel  Shaw, 
the  manager  of  defendant  company,  telephoned  to  plaintiff 
to  the  same  effect  as  is  contained  in  the  written  order. 

The  "  Smith  mixer  "  is  a  machine  patented  in  the  United 
States,  and  is,  under  some  arrangement  with  the  patentees, 
manufactured  by  plaintiff,  and  is  warranted  to  have  a  capa- 
city of  mixing  200  cubic  yards  in  10  hours.  The  Fairbanks- 
Morse  gasoline  engine  is  manufactured  by  the  Fairbanks- 
Morse  Company  of  Montreal,  and  with  it  no  warranty  was 
given. 

The  Smith  mixer  and  the  gasoline  engine  and  hoisting 
drum  attached  thereto  were  shipped  from  Montreal  on 
8th  September,  1905,  and  were  invoiced  at  the  price  agreed 
upon,  viz.,  $1,350,  which  appears  to  have  been  made  up  as 
follows:  mixer  on  trucks,  $760,  gasoline  engine,  $450,  and 
hoisting  drum,  $150.  Plaintiff  also  sent  a  ^'  clutch,''  charged 
as  an  "  extra, '^  at  $50,  making  the  whole  bill  $1,400. 

It  was  not  seriously  contended  that  the  Smith  mixer  did 
not  perform  its  work  satisfactorily,  or  that  the  engine  sup- 
plied was  not  of  ample  power  to  run  the  mixer  itself;  but 
the  contention  of  defendants  is  that,  although  they  had 
ordered  a  Fairbanks-Morse  gasoline  engine,  the  one  sent 
was  insufficient  for  the  purpose  of  running  the  mixer  and 
hoisting  a  load  at  the  same  time,  and  that  there  was  an 
implied  warranty  that  it  would  do  so. 

The  order  being  for  a  machine  of  a  specified  kind,  viz., 
a  Fairbanks-Morse  gasoline  engine  with  hoisting  drum  at- 
tached, without  an  express  warranty,  the  defendants  are 
liable,  although  the  engine  did  not  answer  their  purpose: 
Chanter  v.  Hopkins,  4  M.  &  W.  399;  Prideaux  v.  Bennett, 
1  C.  B.  N".  S.  613. 

The  evidence,  however,  satisfies  me  that  the  engine  was 
of  sufficient  capacity  to  run  the  mixer  and  hoist  the  load. 

In  a  trade  catalogue  issued  by  the  Smith  Mixer  Com- 
pany, which  (at  p.  18)  gives  the  capacities  of  the  different 
sized  mixers  made  by  them,  it  is  said  that  for  2i  mixer 
a  ten-horse  power  engine  is  required  for  the  running  of 
the  mixer  alone;  and  at  p.  13  the  advantages  and  disadvan- 
tages of  using  gasoline  power  are  fully  pointed  out.  It  \b 
there  stated  that  a  gasoline  engine,  being  a  more  complex 
apparatus  than  a  steam  engine,  is  more  easily  deranged, 
and  the  causes  of  trouble  are  harder  to  find;  and  that  "in 
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experienced  and  intelligent  hands  the  delays  will  be  short 
and  the  advantages  will  overbalance  the  disadvantages,  mak- 
ing it  a  more  desirable  outfit,  particularly  for  scattered  work 
requiring  frequent  moves,  than  a  steam  engine  and  boiler 
would  be  under  those  circumstances.  But  parties  with 
inexperienced  help  are  cautioned  that  they  may  look  for 
trouble.  No  guarantee  is  furnished  with  gasoline  engines 
but  that  of  the  makers.  I  must  not  be  held  responsible 
for  them  in  any  way/^ 

The  gasoline  engine  furnished  by  the  plaintiffs  was  one 
of  nine  horse  power.  Mr.  Mussen  stated  that  his  firm  sells 
a  mixer  of  their  own,  and  that  their  mixers  do  not  require 
a  ten  horse  power  engine  for  the  double  purpose  of  running 
the  mixer  and  hoisting  the  load,  and  that  was  the  reason  of 
his  ordering  a  nine  horse  power  engine  from  the  Fairbanks- 
Morse  Company. 

The  defendants  put  up  the  mixer  and  engine  imme- 
diately on  its  reaching  Toronto,  to  be  used  in  the  erection 
of  a  building  in  Bloor  street,  the  walls  of  which  were  to 
be  of  concrete  30  feet  high.  Difficulties  (frequently  found 
in  starting  new  machinery)  were  experienced  at  first  in 
running  the  engine  because  of  some  minor  defects  in  the 
machinery,  which  were  immediately  remedied,  and  because 
Denice,  who  was  running  the  engine,  had  not  discovered 
a  well  in  the  machine  which  should  have  been  kept  filled 
with  oil.  These  minor  defects  were  immediately  remedied, 
and  after  that,  as  explained  in  a  letter  from  Chadwiek  to 
plaintiffs  of  11th  October,  1905,  "the  mixer  and  hoist 
seemed  to  please  everybody  on  the  job.^' 

On  one  occasion  the  platform  of  the  elevator,  contain- 
ing two  barrows  filled  with  concrete,  was  taken  up  so  sud- 
denly that  it  struck  a  beam,  and  the  platform  was  slewed 
around  and  tilted  over  on  its  side.  From  the  evidence  it  is 
clear  that  the  young  man  (Porter)  running  the  engine  lost 
control  of  it,  and  the  turning  over  of  the  platform  was  not 
attributable  to  any  defect  in  the  machinery,  but  to  the 
fact  that  it  was  carried  too  far,  because  the  power  was  not 
shut  off  in  time.  This  incident  demonstrated  the  lifting 
capacity  of  the  engine,  as  the  load  was  a  heavy  one.  Com- 
plaint was  also  made  that  the  drum  became  bound,  and  as 
a  consequence  there  was  difficulty  in  getting  the  hoisting 
apparatus  in  motion.     The  drum  was  one  usually  supplied 
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with  the  Fairbanks  machine,  and  I  find  was  of  good  work- 
manship, although  some  slight  defects  were  found  when 
Hoisting  was  first  commenced.     .     .     . 

[The  learned  Judge  proceeded  to  summarize  the  evid- 
ence of  some  of  the  witnesses,  and  concluded.] 

Having  regard  to  the  whole  evidence,  1  reach  the  con- 
clusion that  the  engine  was  capable  of  performing  and 
(lid  perform  the  work  in  a  satisfactory  manner. 

Plaintiffs  are  entitled  to  recover  the  $350,  the  balance 
due  under  the  contract,  and  the  $8  for  the  mixer  gear,  with 
interest  from  the  time  of  the  shipment  of  the  engine.  They 
are  not  entitled  to  be  paid  for  the  clutch,  as  it  was  not 
ordered.  While  the  clutch  may  have  advantages,  the  engine 
is  frequently  kept  running  without  the  use  of  one. 

Defendants  must  pay  the  costs  of  the  action. 

The  counterclaim  will  be  dismissed  with  costs. 


Boyd,  C.  October  30th,  1906. 

TRIAL. 

McINTOSH  V.  LECKIE. 

Contract — Exclusive  Right  for  Term  of  Years  to  Enter  o« 
Land  and  Drift  for  Oil  or  Gas — Forfeiture  Clause — Con- 
struction— Penalty — Payment — Time — Lease  or  License — 
Profit  a  Prendre — Specific  Perform^ance — Injunction — Suh- 
sequent  Lecise — Registry  Laws  —  Improvements — Etfer- 
ence. 

Action  for  a  declaration  that  a  certain  lease  or  license 
to  plaintiff  to  prospect  for  oil  and  gas  upon  certain  land  ha? 
not  been  forfeited,  and  to  be  admitted  into  possession,  and 
to  restrain  the  defendants  from  operating  under  a  subse- 
quent lease  during  plaintiff's  term. 

Boyd,  C.  : — Under  the  terms  of  the  document  called  a 
lease,  which  is  signed  and  sealed  by  defendant,  plaintiff 
had  the  exclusive  risrht  to  drift  for  petroleum  and  natural 
gas   by  entering  upon   the   lands  described  for  the  term 
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of  5  years  from  16th  December,  1903.  The  rights  of  the 
parties  depend  upon  the  construction  of  an  annulling  clause 
..."  This  lease  to  be  null  and  void  and  no  longer 
binding  on  either  party  if  a  well  is  not  commenced  on  the 
premises  within  6  months  from  this  date,  unless  the  lessee 
shall  thereafter  pay  yearly  to  lessor  $50  per  year  for  delay.'' 

The  first  6  months  expired  on  16th  June,  1904,  and 
no  well  had  been  begun.  Plaintiff  wrote  defendant  on  13th 
June  regretting  delay  and  stating  that  he  would  hold  the 
lease  valid  by  making  the  yearly  payment.  This  first  pay- 
ment of  $50  was  made  by  cheque  dated  8th  July,  which 
was  received  and  cashed  by  defendant  on  10th  August, 
1904,  and  a  receipt  therefor  given  on  the  back  of  the  lease 
in  these  words :  "  Received  from  Mcintosh  $50  on  account 
of  delay  in  beginning  operations  utider  within  lease." 

Early  in  August,  1905,  plaintiff  tendered  the  second 
yearly  payment  of  $50,  which  was  refused  by  defendant. 
In  his  evidence  defendant  says  that  he  thought  the  second 
payment  should  have  been  made  before  16th  June,  1905, 
and  if  it  had  been  offered  before  that  time  he  would  have 
accepted  it.  Taking  this  view,  that  the  lease  had  ceased 
to  be  binding  on  him,  the  defendant  in  chief  made  another 
lease  for  oil  purposes  to  his  co-defendants  on  28th  July, 
1905. 

Plaintiff's  lease  was  registered  in  May,  1904,  and,  un- 
less it  has  been  avoided  by  what  has  occurred  ...  it 
is  evident  that  in  the  face  of  the  Registry  Act  the  defend- 
ants cannot  claim  to  have  the  exclusive  or  indeed  any  right 
to  the  oil  products  during  the  term  of  plaintiff's  lease. 

The  case  was  argued  almost  exclusively  on  American 
decisions;  I  have  turned  to  those  cited  and  others,  but  I 
do  not  think  that  many  of  those  relied  on  for  the  defence 
are  applicable  to  our  system  of  jurisprudence.  While  papers 
such  as  the  present  are  treated  as  dealing  with  profits  a 
prendre  and  incorporeal  hereditaments,  yet  the  concluded 
agreement  is  regarded  as  8u))jeet  to  the  flexible  doctrine 
applied  in  cases  of  specific  performance.  And  when  circum- 
stances of  apparent  hardship  or  of  an  unequal  dealing  are 
presented,  the  Court  has  held  its  hand  and  refused  to  en- 
force what  appears  to  be  the  plain  afrreenient  of  the  parties. 

There  is  no  evidence  of  any  unfair  dealini^  or  overreach- 
iug  by  the  lessee;  both  parties  understoo^l  wh;U  was  hoinir 
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done  in  granting  this  lease  so-called,  and  defendant  was 
willing  to  accept  the  penalty  if  it  had  been  tendered  in  pro- 
per time.  The  contention  thus  seems  to  be  reduced  to  a 
narrow  issue — was  defendant  right  in  refusing  to  take  the 
second  $50,  tendered  early  in  August,  1905? 

The  "  lease  ^*  is  for  5  years ;  a  well  is  to  be  begun  in  6 
months;  if  not  a  yearly  payment  of  $50  is  to  be  made  for 
delay.  If  no  well,  the  first  payment  is  to  be  made  "  there- 
after,''  that  is,  after  the  expiry  of  the  6  months,  or  after 
16th  June,  1904.  Defendant  put  an  interpretation  upon 
the  clause  as  to  time  when  he  received  the  first  penalty 
payment  on  10th  August,  1904.  The  payment  of  $50  is  to 
be  made  "per  year'^  and  "yearly.'*  The  $50  is  for  the 
whole  of  the  first  year  in  which  default  is  made — ^it  will 
cover  from  December,  1903,  to  December,  1904.  Then 
$50  is  to  be  paid  for  the  next  year,  not  in  advance,  and, 
if  not  so  provided  for,  then  at  any  time  during  the  year. 
The  tender  early  in  August,  1905,  was  within  a  year  of 
the  first  pa3rment,  and  it  was  within  the  second  year  of 
the  lease,  and  might  have  been  validly  made  at  any  time 
during  that  second  year.  I  think  defendant's  position  and 
contention  is  untenable,  that  this  second  payment  should 
have  been  made  before  16th  June,  1905,  and  he  acted  un- 
advisedly in  granting  another  lease  while  yet  the  first  was 
current.  As  to  the  time  of  payment  when  something  is  to 
be  paid  per  year  or  yearly,  see  Nowery  v.  Connolly,  29  U. 
C.  K.  39;  Turner  v.  Allday,  Tyrw.  &  G.  819;  Lynch  v.  Ver- 
sailles Fuel  Gas  Co.,  165  Pa.  St.  518. 

Much  argument  was  directed  to  the  position  that  this 
document  was  a  one-sided  or  unilateral  contract  of  revoc- 
able nature  at  the  option  of  the  maker.  I  cannot  take  this 
view.  The  legal  effect  of  this  instrument  (by  whatever 
name  it  may  be  called)  is  more  than  a  license;  it  confers 
an  exclusive  right  to  conduct  operations  on  the  land  in 
order  to  drill  for  and  produce  the  subterraneous  oil  or  gas 
which  may  be  there  found  during  the  period  specified.  It 
is  a  profit  a  prendre,  an  incorporeal  right  to  be  exercised  in 
the  land  described:  Duke  of  Sutherland  v.  Heathcote, 
[1892]  1  Ch.  473,  483.  .  .  .  Gowan  v.  Christie,  L.  R. 
1  Sc.  App.  273,  284  ..  .  Funk  v.  Haldeman,  53  Pa. 
St.  229,  243. 

It  is  said  in  Sharp  v.  Wright,  28  Beav.  150,  that  when 
only  a  royalty  rent  is  reserved  and  not  a  rent  certain,  there 
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is  an  implied  obligation  to  begin  work  at  once,  and  this 
doctrine  has  been  invoked  as  giving  a  right  to  rescind.  But 
it  is  excluded  by  the  terms  of  the  contract,  which  provides 
for  the  very  case  of  failure  or  delay  in  beginning  operations, 
and  fixes  the  sum  by  way  of  penalty  that  shall  then  be  paid 
per  year. 

The  result  is  that  plaintiff  is  still  entitled  to  the  rights 
given  by  the  "  lease ''  he  holds,  and  defendants  should  be 
enjoined  from  operating  for  oil  or  gas  in  his  territory  dur- 
ing the  currency  of  his  term.  He  is  entitled  to  possession 
for  the  purpose  of  experimenting  or  searching  for  oil  and 
gas,  and  if  he  take  the  benefit  of  what  has  been  done  by 
defendants,  or  asks  account  of  what  profit  they  have  made, 
it  must  be  on  terms  of  compensating  them  for  the  improve- 
ments, as  to  which  there  may  be  a  reference  to  the  local 
Master. 

Costs  of  action  to  plaintiff. 


October  30th,   1906. 


DIVISIONAL  COURT. 

WOODRUFF  CO.  v.  COLWELL. 

Company — Parties  to  Action — Authority  to  Use  Name — Soli- 
citor— Meeting   of   Shareholders — Security   for   Costs, 

Appeal  by  defendant  from  order  of  BoVd,  C,  ante  314, 
dismissing  appeal  by  defendant  from  order  of  Master  in 
Chambers,  ante  302,  dismissing  motion  to  strike  out  the 
name  of  the  company  as  plaintiffs,  and  for  security  for 
costs. 

C.  A.  Moss,  for  defendant. 

W.  E.  Middleton,  for  plaintiffs. 

Tn.K  CouKT  (Meredith.  C.J.,  ^NIacMaiiox.  J.,  Anglix. 
J.)»  dijiinissod  the  appeal  witli  costs  to  plaintiff  in  the  cause. 
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October  30th,  1906. 
divisional  court. 

LONDON  AND  WESTERN  TRUSTS  CO  v.  LOSCOMBR 

Third  Party  Procedure^ — Action  by  Liquidator  of  Insolvent 
Company  against  Directors — Illegal  Acts — Depleting  Capi- 
tal of  Company — Relief  over  against  Individual  Share- 
holders in  Respect  of  Payments  to  them — Rule  209 — Scope 
of — Indemnify,   Contribution,  or  Relief  over. 

Appeal  by  dofendants  Wortman  and  Durant  from  order 
of  Mabee,  J.,  ante  406,  setting  aside  order  of  Master  in 
Chambers  giving  directions  as  to  trial  of  third  party  issues, 
and  setting  aside  service  of  a  third  party  notice  upon  Moore- 
house  and  Watson,  two  shareholders  in  the  Birkbeck  Loan 
Co. 

W.  E.  Middleton,  for  appellants. 

C.  A.  Moss,  for  the  third  parties. 

(t.  S.  Gibbons,  London,  for  plaintiffs. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Anglin, 
J.),  upon  counsel  assenting,  dismissed  the  appeal  with  cost^ 
of  the  third  parties  to  be  paid  by  the  appellants,  the  liquida- 
tors undertaking,  for  the  purpose  of  enabling  the  defend- 
ants to  take  such  ])roceedings  as  they  may  be  advised  to  l)e 
indemnified  by  tliird  parties  and  other  shareholders  who 
have  received  dividends  out  of  their  share  of  the  fund  to 
be  distributed,  that  there  shall  be  no  distribution  made 
unless  by  leave  of  the  Judge  of  tlie  County  Court  of  Middle- 
sex, on  notice  to  the  defendants.  As  between  the  plaintiff? 
and  defendants  costs  of  the  appeal  to  be  costs  in  the  cause. 


C'ARTWRrcHT,  Master.  Xovembkr   1st,  190r.. 

CHAMBERS. 

Ol'TKHBinDCiE  v.  OLIPHANT. 

Disntvery  —  Production  of  Documents  —  I*ririln/e  —  Snk  of 
Patent  Rights — Lpflrrs  before  Sale. 

^lotion  hy  defendant  for  order  that  plaintiff  file  a  fur- 
tlier  aflldavit  on  production. 
R.  W.  Eyre,  for  defendant. 
(I.  IT.  Kilmer,  for  plaintiff. 
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The  Master: — On  the  first  return  of  the  motion  leave 
was  given  to  plaintiff  to  file  a  further  affidavit.  This  has 
been  done^  and  sufficiently  shews  privilege  as  to  all  letters 
written  by  him  to  Harvey,  under  the  decision  in  Thomson  v. 
Maryland  Casualty  Co.,  11  O.L.R.  44,  7  O.W.E.  16.  The  only 
question  remaining  is  as  to  the  letters  written  by  Harvey 
to  plaintiff  before  the  sale  was  made  by  defendant  to  plain- 
tiff which  has  led  to  this  action. 

The  statement  of  claim  alleges  that  plaintiff  bought 
on  the  faith  of  a  representation  by  defendant  that  an  appli- 
cation for  a  patent  in  the  United  States  was  pending,  and 
in  reliance  on  certain  other  representations  made  to  him 
by  defendant  as  to  the  nature  and  efficiency  of  the  devices 
in  question;  that  defendant  knew  that  the  application  had 
been  rejected;  and  that  the  alleged  devices  were  not  new, 
nor  was  defendant's  assignor  the  first  inventor. 

The  statement  of  defence  alleges  that  plaintiff  solicited 
defendant  to  allow  him  to  purchase,  and  that  defendant  told 
him  the  patent  had  not  been  granted.  It  further  states 
that  the  application  for  a  patent  is  still  pending  before  the 
United  States  patent  office.  Harvey's  name  is  not  men- 
tioned in  the  pleadings.  He  is  a  partner  of  plaintiff,  and  it 
was  through  him  that  plaintiff  was  brought  Into  communi- 
cation with  defendant.  Harvey  had  seen  Oliphant  in  New- 
foundland, where  the  latter  had  gone  to  try  and  get  his  in- 
vention adopted  by  the  government  of  the  colony. 

There  were  only  two  letters  written  by  Harvey  to  plain- 
tiff before  the  parties  to  the  action  met.  The  motion  is 
therefore  limited  to  these — ^which  were  dated  25th  and  28th 
March.  From  plaintiff's  depositions  it  would  seem  that  he 
read  such  portions  of  these  as  had  anything  to  do  with 
Oliphant's  invention. 

It  seems  that  defendant  has  got  at  least  all  he  was 
entitled  to,  and  more  than  he  could  have  had  as  of  right. 
The  action  is  based  on  what  took  place  between  plaintiff 
and  defendant  after  they  met  at  Toronto.  What  Harvey 
wrote  to  plaintiff  cannot  be  material,  seeing  that  he  is  not 
even  mentioned  in  the  pleadings.  If  either  side  was  relying 
on  anything  Harvey  did  before  the  bargain  was  made,  a 
different  case  would  be  made. 

▼oi«.  vin.  o.w.R  NO.  16—37 
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The  motion  will  therefore  be  dismiflfied.  The  coata  will 
be  in  the  cause,  as  plaintiff  was  allowed  to  supplement 
hia.  affidavit  on  production. 


Boyd,  J.  Novsmbsr  1st,  1906. 

WEEKLY   COURT. 

DBIPFILL  V.  OUGH. 

Parties — Creditors^  Action — Payment  of  Plainiiffs  Claim— 
Motion  to  Add  another  Creditor  as  Plaintiff— Pradice^ 
Costs — Injunction, 

Motion  by  a  creditor  for  an  order  substituting  or  add- 
ing him  as  a  plaintiff,  the  original  plaintiff,  who  instituted 
the  action  on  behalf  of  himself  and  all  other  creditors  of 
the  defendant,  having  been  paid  his  debt  b;  defendant 

W.  B.  Middleton,  for  applicant. 

A.  E.  Scanlon,  for  defendant. 

Boyd,  C.  : — ^This  is  an  action  by  one  creditor  on  behalf 
of  all  other  simple  contract  creditors  to  vacate  a  transfer 
of  property  alleged  to  be  in  fraud  of  creditors.  The  named 
plaintiff  has  been  settled  with  by  the  defendant  so  far  as 
to  have  received  pajrment  of  the  debt;  no  settlement  has 
l^een  made  as  to  costs,  and  the  plaintiff  does  not  seek  to 
dismiss  the  action,  but  is  willing  that  another  unpaid  credi- 
tor should  be  added  as  a  co-plaintiff. 

According  to  the  well  settled  practice  in  creditors^  class 
suits,  the  creditor  named  as  plaintiff  is  up  to  judgment 
master  of  the  proceedings  as  dominus  litis,  and  other  credi- 
tors have  before  judgment  the  right  to  begin  actions  each 
for  himself,  because  they  cannot  prevent  the  original  credi- 
tor plaintiff  from  stopping  or  settling  his  action  before 
judgment.  This  is  very  fully  discussed  by  Wilson,  C.J.,  in 
McPherson  v.  Gedge,  4  0.  R.  256,  and  referred  to  in  Ba 
Bitz  and  Village  of  ]^ew  Hamburg,  4  0.  L.  E.  639,  642, 
1  0.  W.  R.  574,  690.  No  doubt,  under  the  present  prac- 
tice, the  Court  would  not  sanction  a  separate  action  by 
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Civery  creditor,  but  should  take  steps  to  ensure  the  prose- 
cution of  one  for  the  benefit  of  all,  as  is  pointed  out  by 
Kekewich,  J.,  in  In  re  Alpha  Co.,  [1903]  1  Ch.  at  p.  207. 
In  the  present  instance,  the  course  of  the  Court  would  be 
to  allow  the  controversy  to  be  settled  as  between  the  named 
plaintiff  and  the  defendants,  as  was  done  in  Pembroke  v. 
Topham,  1  Beav.  318.  And  the  proper  course  for  the  cre- 
ditor now  seeking  to  intervene  would  be  to  begin  an  in- 
dependent action. 

There  are  General  Orders,  such  as  266  and  313,  which 
give  large  discretionary  power  as  to  the  substitution  and 
addition  of  parties,,  but  I  incline  to  think  that  they  do  not 
cover,  and  were  not  intended  to  cover,  such  an  application 
as  the  present.  I  therefore  make  no  order  to  change  par- 
ties, but  give  no  costs  of  the  motion,  nor  do  I  vacate  the 
injunction  as  long  as  the  present  action  is  pending. 


OSLER,  J.A.  N'OVEMBER  IST,  1906. 

O.A.— 0HA1CBEB6. 

RE  GEBOW  AN^D  TOWNSHIP  OP  PICKERING. 

Appeal  to  Court  of  Appeal — Leave  to  Appeal — Order  of  Divi- 
sional Court  Reversing  Order  Quashing  Municipal  By-law 
— Special  Grounds — Passage  of  Local  Option  By-lam  Pro- 
cured hy  Treating. 

Motion  by  J.  M.  Gerow  for  leave  to  appeal  to  the  Court 
of  Appeal  from  order  of  a  Divisional  Court  (ante  366)  re- 
versing order  of  Meredith,  C.J.,  quashing  by-law  No.  871, 
being  a  local  option  by-law,  of  the  township  of  Pickering, 
which  was  approved  by  the  electors  by  a  majority  of  205. 

J.  E.  Jones,  for  the  applicant. 

J.  E.  Farewell,  K.C.,  and  W.  H.  Blake,  K.C.,  for  the 
township  corporation. 

OsLER,  J.: — The  only  ground  on  which  the  motion  can 
be  supported  is  that  there  are  special  reasons  for  treating 
the  case  as  exceptional  and  allowing  a  further  appeal: 
Judicature  Act,  sec.  76  (1)  (g). 
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There  was  a  majority  of  upwards  of  200  in  favour  of 
the  by-law  in  a  total  vote  of  1,184. 

There  was  no  evidence  that  the  passage  of  the  by-law 
had  been  procured  through  or  by  means  of  any  violation 
of  the  provisions  of  sec.  245  or  246  of  the  Municipal  Act, 
i.e.,  bribery  or  undue  influence,  as  defined  by  those  sections, 
but  the  by-law  was  quashed  on  the  ground  that,  having 
regard  to  the  evidence  and  admissions  of  one  Vanstone,  and 
his  avowed  purpose  and  determination  at  all  hazards  to 
procure  its  passage,  he  had  corrupted  so  widely  by  the  ex- 
penditure of  money  in  treating  that  there  could  not  have 
been  a  free  and  fair  expression  of  the  will  of  the  electors. 

Vanstone  was  not  in  any  sense  an  agent  of  those  who 
were  in  good  faith  promoting  and  interested  in  the  pas- 
sage of  the  by-law.  His  object  was  a  personal  one — ^the 
satisfaction  of  a  grudge  he  had  against  some  hotel  keeper 
in  the  township. 

That  he  did  work  for  the  passage  of  the  by-law,  and 
did  spend  money  liberally  in  treating  those  with  whom  he 
came  into  contact,  may  be  conceded.  So  much,  but  no 
more,  is  shewn  by  his  evidence.     The  case  goes  no  further. 

In  the  Tamworth  Case,  10  M.  &  H.  at  p.  86,  Willis,  J., 
said :  "  If  it  had  been  established  that  there  was  throughout 
the  borough,  or  any  great  part  of  it,'  general  drunkenness 
(though  not  traceable  to  the  respondent  or  any  agent  of 
his),  if  it  produced  obvious  demoralization  to  an  extent 
which  must  have  influenced  the  election,  I  should  have  con- 
sidered that  a  strong  case  had  been  made  to  be  rebutted 
on  the  part  of  the  respondent.'* 

Nothing  of  this  kind  was  shewn  here,  not  even  that  a 
single  voter  had  been  intoxicated,  and,  acting  upon  the  prin- 
ciple of  the  above  case,  the  Court  below,  in  reversing  the 
judgment  of  the  Judge  of  first  instance,  held  that  Van- 
stone^s  evidence  was  not  suflBcient  to  justify  the  conclusion 
that  his  conduct  had  so  corrupted  the  electorate  as  to 
affect  the  honest  vote  in  favour  of  the  by-law. 

The  question  is  one  of  fact,  and  the  Divisional  Court 
and  the  Judge  of  first  instance  differ  in  their  estimate  of 
the  value  of  the  evidence  on  which  its  determination  de- 
pends. I  can  see  no  reason,  in  the  circumstances  of  this 
particular  case,  why  the  decision  of  the  former  should  be 
reviewed  by  a  further  appeal.     That  a  "prohibition"  by- 
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law  should  be  carried  or  defeated  by  bribery  or  should  be 
defeated  by  general  treating,  I  can  understand,  but  that 
such  a  by-law  should  be  carried  by  treating,  unless  to  the 
extent  of  producing  such  a  general  condition  of  demorali- 
zation and  drunkenness  that  the  voters  did  not  know  what 
they  were  about,  is  hardly  intelligible  upon  the  ordinary 
processes  of  human  reason. 

The  motion  for  leave  is  therefore  refused  with  costs. 


Cartwright,  Master.  November  2nd,  1906. 

chambers. 

CARTER  V.  LEE. 

Discovery — Examination  of  Person  for  whose  Benefit  Action 
Defended — Ruk  440 — Manager  of  Assignor  Company. 

Action  against  the  assignee  for  the  benefit  of  creditors 
of  an  incorporated  company,  to  recover  the  amount  of  a 
promissory  note  and  cheque  given  by  the  company. 

PlaintiflE  moved  for  an  order  allowing  him  to  examine 
the  manager  of  the  company  for  discovery  under  Rule  440. 

G.  M.  Clark,  for  plaintiff. 

McCormack  (Lennox  &  Lennox),  for  defendant. 

The  Master: — Mr.  Clark  relied  on  Garland  v.  Clark- 
son,  9  O.  L.  R.  281,  6  0.  W.  R.  62.  Rule  440,  as  inter- 
preted by  that  case,  seems  to  be  entirely  in  point,  unless 
there  is  a  difference  between  an  individual  and  a  corpora- 
tion. 

The  Rule  says  "  A  person  for  whose  immediate  benefit 
an  action  is  prosecuted  or  defended  shall  be  regarded  as  a 
party  for  the  purpose  of  examination.^^ 

By  the  Interpretation  Act,  R.  S.  0.  1897  ch.  1,  sec.  8, 
sub-sec.  13,  it  is  declared  that  "the  word  'person'  shall 
include  any  body  corporate,''  etc. 

It  would  therefore  seem  that  the  order  should  go. 

Costs  in  the  cause. 
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Cartwright^  Master.  November  2nd,  1906. 

0HAHBSS8. 

APPLET ARD  v.  MULLIGAN. 

Dismissal  of  Action — Motion  to  Dismiss  for  Failure  of  Plain' 
tiff  to  Attend  for  Examination  for  Discovery — Illness  of 
Plaintiff — Medical  Evidence  as  to — Undertaking  to  Pro- 
ceed to  Trial — Excuse  for  Delay — Increased  Security  for 
Costs. 

Motion  by  defendants  to  dismiss  the  action  and  strike 
out  plaintiflf^s  reply  to  defendants*  counterclaim  and  allow 
judgment  to  be  signed  therefor,  or  that  plaintiff  furnish 
further  security  for  costs,  on  the  ground  that  plaintiff  has 
not  complied  with  an  order  of  29th  September  requiring 
her  to  attend  for  examination  for  discovery. 

J.  E.  Jones,  for  defendants. 

J.  Bicknell,  K.C.,  for  plaintiff. 

The  Master: — The  history  of  the  action  is  as  follow*. 
The  writ  issued  11th  May,  1905.  On  11th  December,  1905, 
a  motion  was  made  to  dismiss  for  default  in  filing  affi- 
davit on  production,  and  also  to  change  venue  from  Ham- 
ilton to  Toronto.  At  the  same  time  plaintiff  moved  for 
order  to  be  allowed  to  plead  to  defendants^  counterclaim. 

On  6th  April,  1906,  a  motion  was  made  to  dismiss  for 
non-attendance  of  plaintiff  for  examination  for  discovery. 
This  was  dismissed,  but  plaintiff  was  ordered  to  go  to  trial 
at  the  next  non-jury  sittings. 

On  29th  September  a  similar  motion  was  made,  and 
plaintiff  was  again  ordered  to  go  to  trial  at  the  coming  non- 
jury sittings  at  Ottawa,  and  submit  to  examination  in  the 
meantime  as  might  be  arranged.  On  24th  October  the 
present  motion  was  made,-  and  enlarged  until  the  31st,  and 
finally  came  up  on  that  day,  after  the  cross-examination 
of  Dr.  Hastings  on  his  affidavit  made  in  answer  to  the  mo- 
tion to  dismiss. 

On  all  of  these  three  motions  to  dismiss  there  have  been 
affidavits  of  plaintiff's  medical  attendants  that  she  was  and 
ii  unequal  to  the  strain  and  worry  of  an  examination. 
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On  the  pTesent  occasion.  Dr.  Hastings,  one  of  the  medi- 
cal men,  has  been  cross-examined,  but  without  inducing 
him  to  recede  from  that  opinion.  He  thinks  that  in  two 
or  three  months  she  may  perhaps  be  equal  to  the  ordeal. 
Dr.  McPhedran  speaks  of  a  month  or  six  weeks.  No  doubt 
all  this  is  very  exasperating  to  defendants.  This  is  inten- 
sified by  the  fact  that  these  outstanding  claims  by  and 
£gamst  plaintiff  prevent  the  winding-up  of  the  estate  of 
the  late  Mr.  St,  Jacques,  of  the  Eussell  House  at  Ottawa. 
With  every  disposition  to  relieve  defendants  and  have  the 
b'tigation  ended,  I  cannot  see^  in  the  face  of  the  material, 
what  can  be  done.  I  do  not  see  why  defendants  do  not 
themselves  give  notice  of  trial  for  the  January  sittings. 
When  this  was  suggested  on  the  argument,  it  was  said  that 
defendants  might  in  this  way  be  embarrassed  in  regard  to 
their  counterclaim.  But,  if  this  is  the  only  objection,  it 
can  easily  be  removed.  Defendants  may  withdraw  their 
counterclaim  and  make  it  the  subject  of  a  separate  action. 
But  it  does  not  seem  probable  that  the  counterclaim  would 
lequire  plaintiff's  examination  to  corroborate  it. 

The  motion  is  dismissed  and  plaintiff  is  relieved  from 
the  undertaking  to  go  to  trial  next  week.  If  defendants 
^ish  to  proceed  they  can  give  notice  for  the  next  sittings. 
Plaintiff  is  willing  to  give  additional  security.  The  costs 
cf  the  motion  will  be  in  .the  cause,  except  those  of  cross- 
examination  of  Dr.  Hastings,  as  to  which  there  will  be  no 
costs.  It  was  reasonable  to  take  the  step,  but  nothing  was 
gained  by  it. 


MacMahon,  J.  November  3rd,  1906. 

TRIAL. 

MILLAR  V.  BECK. 

Contract — Purchase  of  Timber  Limits  —  Agreemreni  to  Share 
Profits — Denial  of  Signature — Action  to  Perpetuate  Testi- 
mony and  Enforce  Agreement — Assignee  of  Part  of  Claim 
— Purchase  for  Benefit  of  Incorporated  Company — Parties 
— Amendment — Declaratory  Judgment. 

The  statement  of  claim  alleged:     (1)  that  on  9th  De- 
cember, 1903,  defendant  purchased,  at  an  Ontario  govern- 
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ment  sale,  8  timber  berths  for  about  $360,000;  (2)  that  de- 
fendant entered  into  an  agreement  with  one  Peter  Byan 
for  the  transfer  to  the  latter  of  a  one-half  interest  in  the 
profits  to  be  derived  from  the  purchase  and  sale  of  the 
berth,  as  follows :  "  For  and  in  consideration  of  your  agree- 
ment to  share  equally  with  you  in  the  net  profits  from  the 
lease  of  the  Blood  Indian  reserve,  I  agree  to  share  and 
chare  alike  with  you  any  profits  derived  from  the  purchase 
and  sale  of  the  timber  berths  bought  by  me  at  the  sale  on 
9th  December,  1903,  or  by  any  one  on  my  account  or  on 
account  of  the  C.  Beck  Manufacturing  Co.  Limited,  save 
and  except  such  berths  to  be  for  the  use  and  operations 
of  the  company  ;*'  dated  15th  December,  1903,  and  pur- 
porting to  be  signed  "  C.  Beck  '* — ^the  defendant — and  with 
9  seal  attached;  (3)  that  Syan  on  4th  December,  1905,  in 
consideration  of  $2,000,  sold  and  transferred  to  plaintiff  a 
one-fourth  interest  in  the  above  agreement  and  a  one- 
fourth  share  of  the  profits  to  be  derived  from  the  same; 
(4)  that  since  the  transfer  defendant  had  denied  the  genu- 
ineness of  his  signature  to  the  agreement,  and  asserted  that 
it  was  a'  forgery. 

Plaintiff  claimed:  (1)  a  declaration  that  the  name  of 
defendant  subscribed  to  the  agreement  was  in  defendant's 
handwriting  and  that  the  agreement  was  valid  and  binding 
on  defendant;  (2)  a  declaration  of  plaintiff's  rights  and  in- 
terests in  the  agreement,  and  enforcement  thereof. 

The  defendant  in  his  statement  of  defence:  (1)  denied 
the  making  of  the  agreement;  (3)  alleged  that  if  he  ever 
entered  into  the  agreement  it  was  contrary  to  public  policy 
and  void;  (4)  alleged  that  he  received  no  consideration;  (5) 
alleged  that  Ryan  was  the  auctioneer  employed  for  the 
purpose  of  conducting  the  sale  of  the  berths,  and  was  there- 
by disqualified  from  making  any  agreement  with  defendant 
for  the  sharing  of  the  net  profits  to  be  derived  from  the 
purchase  thereof;  (6)  alleged  that  defendant,  as  Byan 
well  knew,  acquired  the  berths  as  the  agent  for  and  on  be- 
half of  the  C.  Beck  Manufacturing  Co.,  and  the  berths 
were  acquired  for  the  purpose  of  the  business  of  that 
company. 

E.  P.  B.  Johnston,  K.C.,  and  W.  N.  Perguson,  for  plain- 
tiff. 

J.  Bicknell,  K.C.,  for  defendant. 
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MacMahon^  J. : — The  declaration  first  prayed  for  would, 
in  effect,  be  Tnaking  the  action  one  simply  "  for  the  per- 
petuation of  testimony/'  and  where  that  is  sought  the  ac- 
tion should  have  been  commenced  solely  for  that  purpose. 


[Beference  to  Angell  v.  Angell,  1  Sim.  &  Stu.  83;  Camp- 
bell V.  Earl  of  Dalhousie,  L.  B.  1  H.  L.  Sc.  at  p.  464.] 

I  have,  therefore,  to  consider  whether  plaintiff  can  at 
once  bring  an  action  to  recover  a  share  of  the  profits  which 
he  alleges  would  arise  from  a  sale  of  the  timber  berths 
mentioned  in  the  agreement.  Defendant  said  all  the  berths 
lought  by  him  now  belong  to  the  C.  Beck  Manufacturing 
Co.,  and  the  berths  are  now  standing  in  the  company's 
name  in  the  books  of  the  Crown  Lands  Department. 
There  therefore  does  not  exist  any  obstacle  to  the  immedi- 
ate prosecution  by  plaintiff  of  his  suit  for  the  recovery  of 
any  profits  to  wWch  he  may  be  entitled  under  the  agree- 
itient  entered  into  by  defendant. 

I  took  evidence  as  to  the  alleged  forgery  of  defendant's 
signature  to  the  agreement,  and  found  that  the  signature 
was  in  defendant's  handwriting;  that  finding  may  stand,  but 
it  can  bind  only  the  parties  in  this  action  as  as  present  con- 
stituted.    .     .     . 

Then  ...  a  declaratory  judgment  is  asked  as  to  the 
rights  and  interests  of  plaintiff  under  the  agreement  set 
cut  in  the  2nd  paragraph  of  the  statement  of  claim. 

The  Court  may  make  binding  declarations  of  right, 
whether  consequential  relief  is  sought  or  not:  Judicature 
Act,  67  Vict.  ch.  12,  sec.  57,  sub-sec.  6.  But  a  declaratory 
judgment  should  be  pronounced  only  in  case  where  it  is 
recessary  and  proper  so  to  do.  It  appears  on  the  face  of 
the  agreement  .  .  .  that  some  of  the  timber  berths 
were  purchased  on  account  of  the  C.  Beck  Manufacturing 
Co.,  and  for  their  use — defendant  when  in  the  box  said 
that  they  were  all  purchased  for  the  company;  and  until 
the  company  are  made  parties  to  the  litigation,  no  dec- 
laration as  to  the  rights  and  interests  of  plaintiff  could  be 
made.  And,  as  plaintiff  is  entitled  only  to  a  one-fourth 
share  of  the  profits  which  would  be  payable  to  Eyan  under 
the  agreement,  Byan  is  a  necessary  party  plaintiff  to  the 
action. 
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It  appears  to  me  that  no  case  has  been  presented  in 
which  I  could  properly  exercise  the  power  to  make  a  de- 
claratory judgment.  No  consequential  relief  is  sought,  nor 
could  it  be  asked  on  the  record  as  at  present  framed.  I 
refer  to  Thomson  v.  Gushing,  30  0.  E.  123 ;  Stewart  t.  Gui- 
bord,  6  0.  L.  B.  262,  2  0.  W.  R.  168,  664;  Bunnell  v.  Gk)]^ 
don,  20  0.  B.  281. 

Plaintiff  should  have  leave  to  amend  his  statement  of 
claim,  as  advised,  within  one  month,  and  I  will  hear  counsel 
a.s  to  the  terms  on  which  amendment  should  be  made. 


November  3rd,  1906. 

C.  A.. 

PBESTON  V.  TORONTO  R.  W.  CO. 

Street  Railways — Injury  to  Person  Bicycling  on  Highway — 
Crossing  behind  Car  —  Approach  of  Car  from  Opposiie 
Direction  —  Failure  to  Sound  Oong  —  Negligence  —  Con- 
tributory  Negligence — Nonsuit — New  Trial. 

Appeal  by  defendants  from  order  of  a  Divisional  Court, 
e  0.  W.  R.  786,  11  0.  L.  R.  56,  setting  aside  a  nonsuit 
entered  by  Boyd,  C,  at  the  trial  at  Toronto,  and  directing 
a  new  trial,  or  a  verdict  for  plaintiff  for  $1,000,  in  an  ac- 
tion brought  by  Ernest  iS.  Preston,  a  telegraph  messenger, 
for  injury  caused  to  him  by  one  of  defendants'  cars  run- 
ning on  Yonge  street,  in  the  city  of  Toronto,  by  the  al- 
leged negligence  of  defendants'  servants  in  charge  of  the 
car. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Qarrow, 
Maclaren,  Meredith,  JJ.A. 

W.  Nesbitt,  K.C.,  and  D.  L.  McCarthy,  for  defendants. 

Shirley  Denison,  for  plaintiff. 
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Moss^  C.J.O.: — ^In  my  opinion,  this  appeal  fails,  and 
should  be  dismissed. 

Plaintiff  was  lawfully  using  the  part  of  the  highway 
on  which  he  was  proceeding,  following  the  south-bound  car 
down  Tonge  street  towards  his  destination.  He  was  also 
entitled  to  use  the  part  of  the  highway  between  the  tracks 
en  the  east  side,  provided  he  did  not  xmnecessarily  inter- 
fere with  the  traflSc  upon  that  part,  or  knowingly  or  reck- 
lessly expose  himself  to  imminent  and  apparent  danger 
by  going  upon  it.  According  to  the  evidence,  he  was  fol- 
lowing the  south-bound  car,  keeping  at  a  distance  of  15 
or  20  feet  behind  it,  until  it  came  to  a  standstill  on  the 
north  side  of  Wellington  street.  As  it  did  not  move  on 
by  the  time  he  had  arrived  at  a  distance  of  about  4  feet 
from  it,  it  became  necessary  for  him  to  avoid  it  by  turning 
either  to  the  right  or  left.  His  way  to  the  right  was  ob- 
structed by  a  ridge  of  snow  at  the  west  side  of  the  track 
about  8  or  10  inches  in  height.  Deeming  it  impossible  to 
force  his  bicycle  over  this  obstruction,  he  looked  to  the 
left  or  east  side  of  the  car.  He  saw  nothing  and  heard  no 
sound  to  indicate  that  there  was  any  approaching  car  or 
ether  traflSc  to  obstruct  his  way  on  the  east  track,  and  he 
turned  to  go  upon  it.  As  a  matter  of  fact,  there  was  a 
car  crossing  Wellin^on  street  from  the  south,  going  at  a 
rapid  pace,  and  it  was  within  10  feet  of  him  when  he  came 
on  the  devil  strip.  He  made  an  effort  to  avoid  a  collision 
by  turning  straight  across  the  track  and  throwing  himself 
off,  but  failed,  and  was  struck  and  injured. 

The  Chancellor  .  .  .  did  not  deal  with  the  question 
whether  there  was  evidence  to  submit  to  the  jury  of  negli- 
gence on  the  part  of  defendants — except  on  one  point, 
to  be  noticed  presently — ^but  held  that  plaintiff  should  not 
have  turned  in  upon  the  east  track,  but  should  have  turned 
to  the  right,  and  because  he  did  not  do  so,  but,  *  instead, 
turned  to  the  left,  he  was  guiliy  of  negligence  which  occi^ 
sioned  the  injury.  He  was  also  of  opinion  that  there  was 
ro  obligation  on  the  part  of  defendants,  or  their  motorman, 
to  sound  the  gong  when  crossing  the  street  or  approaching 
another  car.  But  in  this  he  overlooked  the  testimony  of 
defendants'  roadmaster,  that  there  is  a  rule  requiring  the 
ringing  of  the  gong  when  passing  cars.  The  omission  to 
give  the  customary  signal  was  a  factor  in  support  of  the 
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charge  of  negligence,  which  should  not  have  been  withdrawn 
from  the  jury:  per  Hagarty,  C.J.O.,  in  Beckett  v.  Grand 
Trunk  B.  W.  Co.,  13  A.  E.  at  p.  183. 

There  was,  in  my  opinion,  evidence  upon  which  the  jury 
might  reasonably  find  that  the  gong  was  not  sounded,  and 
that  the  car  was  moving  at  a  rapid  rate.  Then  the  ques- 
tion whether  plaintiff  had  acted  reasonably  under  the  cir- 
cumstances, or  whether  he  had,  by  his  own  negligence  and 
want  of  proper  care  and  caution,  either  brought  the  acci- 
dent upon  himself,  or  contributed  to  it,  was  for  the  jury. 
I  am  not  prepared  to  hold,  nor  do  I  think  the  authorities 
compel  me  to  hold,  that  it  is  per  se  negligent,  reckless, 
01  unreasonable  conduct  for  the  rider  of  a  bicycle,  riding 
between  the  rails  of  one  track  of  the  railway,  to  turn  upon 
the  space  between  the  rails  of  the  other  track,  when  he 
finds  his  way  on  the  first  obstructed.  It  must  be  for  the 
jury  to  decide  whether,  in  all  the  circumstances,  he  acted 
in  a  reasonable  manner  in  doing  so.  And,  in  my  judgment, 
the  view  taken  by  the  Divisional  Court  was  right  and  should 
be  affirmed. 

OsLER,  J.A.,  concurred,  for  reasons  giving  in  writing, 
in  which  he  referred  to  Dublin,  Wicklow,  and  Wexford  R. 
W.  -Co.  V.  Slattery,  3  App.  Cas.  at  p.  1183;  Basso  v.  Grand 
Trunk  E.  W.  Co.,  6  0.  W.  E.  893;  Skelton  v.  London  and 
North  Western  E.  W.  Co.,  L.  E.  2  C.  P.  631. 

GArrow  and  Maclaren,  JJ.A.,  also  concurred. 

Meredith,  J.A.,  dissented,  for  reasons  giving  in  writing. 
He  was  of  opinion  that  the  Chancellor  was  right  in  with- 
drawing the  case  from  the  jury  upon  the  ground  of  the 
plaintiff^s  own  negligence  or  recklessness,  referring  to 
Logan  v:  London  Street  B.  W.  Co.,  not  reported:  Phillips 
V/  Grand  Trunk  E.  W.  Co.,  1  0.  L.  E.  28;  Gallinger  v. 
Toronto  B.  W.  Co.,  8  0.  L.  B.  698,  4  0.  W.  E.  522.  Upon 
the  question  whether  there  was  any  reasonable  evidence  of 
negligence  on  the  part  of  defendants  causing  plaintiffs 
injury,  he  expressed  no  opinion. 

Appeal  dismissed  with  costs;  Meredith,  J. A.,  dissent- 
ing. 
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November  3rd,  1906. 

C.A. 

KING  V.  TORONTO  R.  W.  CO. 

Street  Railways — Death  of  Person  Driving  Across  Tracks — 
Collision  with  Motor-car — Negligence  —  Recklessness  of 
Deceased  —  Findings  of  Jury  —  Evidence  to  Support  — 
New  Trial 

Appeal  by  defendants  from  judgment  of  Meredith, 
C.J.,  upon  the  findings  of  a  jury,  in  favour  of  plaintiffs 
for  $4,500  damages. 

The  action  was  brought  under  the  Fatal  Accidents  Act, 
by  Mary  TCing  and  her  daughter  Ethel  King,  to  recover 
damages  for  the  death  of  the  husband  and  father  of  the 
respective  plaintiffs,  who  was  killed,  as  alleged,  by  the  negli- 
gent management  of  one  of  defendants*  motor-cars. 

It  appeared  that  about  7  o'clock  in  the  morning  of  21st 
December,  1904,  the  deceased  was  engaged  in  driving  a 
bread  delivery  van  in  an  easterly  direction  along  Adelaide 
street,  in  the  city  of  Toronto.  While  crossing  Yonge 
street,  the  van  came  into  collision  with  a  car  of  defendants, 
going  north  on  the  easterly  track  of  their  railway.  The 
van  was  struck  about  the  middle,  pushed  along  for  a  short 
distance,  and  the  deceased  was  thrown  out  and  killed  by 
the  fall.  The  car  was  said  to  have  been  going  at  a  moder- 
ate rate  of  speed — 5  miles  an  hour — ^between  King  street 
and  Adelaide  street,  but  when  it  arrived  at  a,  point  between 
2  and  3  car-lengths  from  the  south  side  of  Adelaide  street, 
its  speed  was  slightly  accelerated.  The  deceased,  who  was 
driving  at  the  rate  of  8  or  9  miles  an  hour,  drove  his  van 
directly  in  front  of  the  car,  which  was  in  full  view  of  any 
one  in  his  situation  from  a  point  some  distance  west  of 
the  west  side  of  Yonge  street,  apparently  without  looking 
lound  or  attempting  to  turn  his  vehicle. 

The  usual  contest  was  waged  over  the  questions  of  de- 
fendants' negligence  and  the  contributory  negligence  of  de- 
ceased, and  whether  the  motorman  had  been  negligent  in 
r.ot  observing  the  approach  of  the  van  before  increasing 
the  speed  of  the  car  as  it  neared  Adelaide  street. 
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The  questions  submitted  to  the  jury  and  their  answers 
were  as  follows: — 

Q.  1.  Was  the  injury  to  the  deceased  caused  by  the 
negligence  of  (1)  the  motorman  alone?     A.  Yes. 

(2)  The  deceased  alone?    A.  No. 

Q.  2.  Was  it  due  to  the  negligence  of  both  of  them? 
A.  No. 

Q.  3.  In  what  did  any  negligence  which  you  find 
consist?  A.  We  find  the  motorman  negligent,  after  slow- 
ing up  at  Adelaide  street,  in  again  putting  on  power  at 
this  point  without  observing  the  approach  of  deceased's 
waggon. 

Q.  4.  Could  the  motorman,  after  the  danger  of  colli- 
sion being  imminent  became  apparent  to  him,  have  avoided 
the  accident  by  the  exercise  of  reasonable  care  on  his  part? 
A.  Yes. 

Q.  5.  Ought  the  motorman,  if  he  had  exercised  reaaon^ 
able  care,  to  have  apprehended  sooner  than  he  did  that 
a  collision  was  imminent?    A.  Yes. 

Q.  6.  If  you  answer  yes  to  question  5,  could  the 
motorman,  when,  in  your  opinion,  he  should  have  appre- 
hended that  a  collision  was  imminent,  have  avoided  the 
accident  by  the  exercise  of  reasonable  care  on  his  part? 
A.  Yes. 

Q.  7.  Damages  ?  A.  The  widow,  $3,000;  the  daugh- 
ter, $1,500. 

It  was  said  that  the  trial  Judge  was  asked  but  declined 
to  submit  to  the  jury  the  further  question  whether  the 
deceased  could  by  the  exercise  of  reasonable  care  have 
avoided  the  collision. 

Judgment  was  directed  to  be  entered  for  plaintiffs  in 
accordance  with  these  findings,  the  trial  Judge  being  of 
opinion  that  there  was  some  evidence  of  negligence  on 
the  part  of  the  motorman  in  putting  on  power  when  he 
came  to  Adelaide  street,  though  he  said  that  he  would 
not  himself  have  found  for  plaintiffs  had  he  been  trying 
the  case  without  a  jury. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 
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,W.  Nesbitt,  ELC,  and  D.  L.  McCarthy,  for  defendants, 
contended  that  the  action  ought  to  have  been  dismissed  at 
the  trial,  on  the  ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  motorman,  but,  on  the  contrary, 
the  accident  was  proved  to  have  been  due  to  the  deceased 
van-driver's  own  negligence,  and  that  after  it  became  appar- 
ent that  a  collision  was  imminent,  the  motorman  did  every- 
thing in  his  power  to  stop  the  car.  They  asked  also  for  a 
new  trial,  on  the  grounds  that  the  question  above  men- 
tioned ought  to  have  been  submitted  to  the  jury,  and  that 
the  damages  were  excessive. 

A.  J.  Bnssell  Snow,  for  plaintiffs. 

Meredith,  J. A. : — Plaintiffs  do  not  suffer  from  any  lack 
«f  findings  of  the  jury,  or  any  uncertainty  as  to  the  charac- 
ter or  purpose  of  such  findings;  they  are  very  clear  and 
more  than  enough  to  support  the  ju^pient  directed  to  be 
entered  in  their  favour.    .     .     . 

The  case  is  a  plain  one  and  the  facts  simple;  and  there 
is  little,  if  any,  contradictory  testimony. 

^o  reasonable  and  unprejudiced  man  could  say  that  the 
deceased  acted  with  ordinary  care,  or  that  the  accident 
would  have  happened  had  he  taken  such  care.  He  knew 
the  locality  well;  he  knew  that  he  was  about  to  cross  the 
tracks  of  the  railway  in  the  very  heart  of  the  city,  where 
cars  were  constantly  passing  up  and  down,  and  that  it  was 
a  busy  hour  of  the  morning,  when  many  were  hurrying  to 
their  work;  and  that  he  was  in  a  bread  waggon,  which  much 
obscured  his  view.  In  these  circumstances  he  drove  rapidly 
along  until  his  waggon  had  almost,  if  not  quite,  crossed 
the  down  track,  and  was  upon  the  up  track,  when  it  was 
struck  by  a  car  moving  on  the  up  track,  and  he  was  thrown 
down  upon  the  pavement,  falling  upon  it  in  such  a  manner 
as  to  cause  of  his  death. 

When  approaching  the  place  of  the  accident,  the  car  was 
going  at  less  speed  than  the  waggon,  and  there  was  nothing 
to  have  prevented  the  deceased  seeing  the  car,  except  in 
so  far  as  the  construction  of  the  cover  of  his  waggon  may 
have  done  so.  He  therefore  must  have  seen  and  risked  the 
danger,  or  else  have  neglected  to  look,  and  so,  with  perhaps 
as  great  fault,  also  risked  the  danger,  taking  his  chances 
of   injury  or   death.     The   facts   of   this   case   make   con- 
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cise  logic  of  this  character  applicable  and  imaii.  orable, 
though  it  may  be  found  fault  with — as  it  was — in  cases 
in  which  other  circumstances  intervene,  or  as  a  rule  of  gen- 
enal  application.  It  may  be  said  that  the  man  may  have 
seen  the  car,  and  not  unreasonably  though  mistakenly,  have 
thought  that  it  was  about  to  stop,  or  that  if  its  speed  were 
not  increased,  he  would  have  time  to  cross;  but  there  is 
nothing  in  the  evidence  to  indicate  this,  and  it  was  a  want 
of  care  to  risk  hurt  or  loss  on  conjecture  as  to  what  the 
driver  .of  the  car  would  do. 

There  was,  therefore,  no  reasonable  evidence  to  support 
the  finding  of  the  jury  to  the  effect  that  the  deceased  was 
not  guilty  of  any  negligence. 

There  was  evidence  to  go  to  the  jury  on  the  (Question  of 
negligence  on  the  part  of  the  driver  of  the  car  in  not  see- 
ing the  deceased  approaching,  and  the  jury  have  found  de- 
fendants guilty  of  negligence  in  this  respect. 

There  being,  then,  negligence  on  both  sides,  plaintiffs' 
action  fails,  unless,  in  the  circumstances  of  the  case,  the 
driver  of  the  car  became  aware  of  the  man's  danger,  and 
notwithstanding  the  latter's  negligence,  might,  by  the  exer- 
cise  of  ordinary  care,  have  avoided  the  accident. 

The  trial  Judge  was  of  opinion  that  there  was  no  evi- 
dence to  go  to  the  jury  upon  the  question,  but  submitted 
it  to  them,  and  they  have  very  plainly  found  it  in  plaintiffs' 
favour.  I  am  not  quite  able  to  agree  in  that  opinion;  but 
the  whole  of  the  findings  of  the  jury,  including  the  assess- 
ment of  the  damages,  satisfy  me  that  plaintiffs  had  not  a  fair 
and  unprejudiced  trial,  and  that  the  judgment  and  verdict 
should  be  set  aside,  and  a  new  trial  awarded. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred  in  the 
result. 

OsLER,  J.A.,  was  of  opinion  for  reasons  stated  in  writ^ 
ing  that  the  appeal  should  be  allowed  and  the  action  dis- 
missed. 

Garrow,  J.A.,  agreed  with  Osler,  J.A.,  for  reasons  also 
given  in  writing. 

Judgment  set  aside  and  new  trial  directed;  costs  of  the 
former  trial  to  be  costs  in  the  action;  costs  of  the  appeal 
to  be  costs  to  defendants  in  any  event  of  the  action;  Osler 
and  Garrow,  JJ.A.,  dissenting. 
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C.A. 

LESLIE  V.  TOWNSHIP  OF  MALAHIDE. 

Estoppel — Accounts  of  Municipal  Treasurer — Giving  Credit 
for  Balance  Due  to  Munidpaiity  from  Estate  of  Former 
Treasurer — Recovery  from  Municipality  of  Moneys  Paid 
by  Treasurer  out  of  his  own  Pocket — Staiemsnts  of  Ac- 
count— Audit — Dividends  on  Insolvent  Ustate  of  Former 
Treasurer — Neglect  to  Proceed  against  Sureties — Laches 
— Inquiry  as  to  Loss — Reference. 

Appeal  by  defendants  from  judgment  of  Teetzel,  J.,  in 
favonr  of  plaintiff,  in  an  action  tried  without  a  jury.  Ac- 
tion to  recover  from  the  township  corporation  $4,349.66,  the 
balance  of  an  amount  said  to  have  been  advanced  by  plain- 
tiff for  use  of  defendants  when  plaintiff  was  township  trea- 
surer. Plaintiff,  on  assuming  the  duties  of  treasurer, 
entered  as  received  the  amount  in  the  hands  of  the  former 
treasurer,  but  the  latter  died,  and  his  estate  proved  to  be 
insolvent,  and  plaintiff  received  only  a  part  of  the  amount 
due,  and  used  his  own  money  for  township  purposes. 

W.  B.  Bidden,  K.  C,  and  E.  A.  Miller,  Aylmer,  for  de- 
fendants. 

6.  C.  Gibbons,  K.C.,  and  W.  E.  Stevens,  Aylmer,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J. A. : —  ...  When  defendants  on  20th  Feb- 
ruary, 1899,  confirmed  the  appointment  of  plaintiff  as  trea- 
surer "pro  tem.,^*  and  gave  him  the  order  on  "the  treasurer 
of  the  township  of  Malahide  ^^  for  $5,799.52,  the  balance  in 
the  hands  of  Murray,  their  former  treasurer,  it  was  known 
to  all  parties,  that  the  treasurer  was  dead,  and,  therefore, 
that  it  could  only  be  obtained  from  his  estate  in  due  course 
of  administration.  The  order  (so  to  describe  it)  was  pro- 
Inibly  given  and  taken  as  a  convenient  way,  or  deemed  to  be 
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8iich^  of  enabling  plaintiff  to  obtain  payment,  as  the  estate 
was  then  supposed  to  be  solvent. 

In  his  accounts  with  the  township  plaintiff  has  nowhere 
debited  himself  with  the  receipt  of  the  amount  of  the  order 
after  the  confirmation  of  his  appointment  as  treasuter  ^'  pro 
tem.^^  on  20th  February  (for  he  was  not  appointed  trea- 
surer until  8th  April.)     He   has  merely  carried  forward 
in  the  old  cash  book  the  balance  shewn  on  a  previous  page 
to  be  in  the  hands  of  the  former  treasurer,  making  no  refer- 
ence to  the  order.      His  statement  of  receipts  and  expendi- 
ture for  the  year  ending  Slst  December,  1899,  was  prepared 
and  audited  as  if  there  had  been  no  change  in  the  treasurer- 
ship,  commencing  with  balance  on  hand  on  1st  January  of 
^6,028.28,  and  ending  with  balance  to  the  credit  of  the 
township  of  $4,228.77.       Plaintiff  had,  however,  believing 
the  estate  of  the  deceased  treasurer  to  be  solvent,  and  anti- 
cipating an  early  liquidation  of  the  debt  due  therefrom  to 
defendants,  gone  on  paying  the  orders  given  by  them  from 
time  to  time,  on  the  same  assumption,   out  of  his  own 
moneys,  and,  although  long  before  the  end  of  1899    the 
estate  proved  to  be  insolvent,  he  continued  from  year  to 
year  thereafter  to  pursue  the  same  course,  rendering  his 
yearly  statements  of  receipts  and  expenditure,  which  were 
duly  audited,  shewing  balances  in  favour  of  the  township 
which  were  non-existent,  except  upon  the  footing  of  his  hav- 
ing actually  received  the  whole  amoxmt  of  the  late  trea- 
surer's indebtedness,  an  assumption  which  the  most  casual 
examination  of  his  cash  book  by  the  auditors  must  have 
8hewn  to  be  unfounded.     During  1899  he  proved  the  debt 
against  Murray^s  estate  in  the  name,  though,  as  it  is  said, 
without  the  knowledge,  of  the  council,  and  received  thereon 
dividends,  two  in  1899  and  a  third  in  March,  1901,  amount- 
ing in  all  to  $1,481.66,  which  he  credited,  though  not  in 
the  books  of  the  township,  against  his  advances.    He  did 
not,  however,  bring  the  facts  directly  to  the  notice  of  the 
council,   or  make   any  claim  against  the   township,  unfil 
January,  1905.    Except  the  dividends  referred  to,  nothing 
was  recovered  from  Murray's  estate,  and,  unless  it  may  be 
inferred,  as  perhaps  it  ought  to  be    .     .     .    that  the  council 
Hiew  from  their  clerk,  to  whom  plaintiff  had  communicated 
il,  that  the  order  had  not  been  paid,  and  that  their  claim 
against  Murray's  estate  had  been  filed,  they  remained  in 
ignorance  of  the  fact  until  shortly  before  action  brougfil. 
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Plaintiff's  only  explanation  is  that  having  carried  for- 
▼'ard  in  the  cash  book/ as  continued  by  him,  to  the  credit 
of  the  township,  the  amount  due  by  Murray,  and  having 
rendered  his  statement  of  receipts  and  expenditure  for  1899, 
and  havi](ig  allowed  this  and  subsequent  statements  to  be 
audited  as  if  he  had  actually  received  it,  he  conceived  the 
impression  that  he  had  made  the  debt  his  own,  and  had 
lost  the  money. 

The  question  is  whether,  in  these  circumstances,  he  is 
now  entitled  to  recover  from  the  township  the  moneys  so 
paid  by  him;  and  on  the  whole,  subject  to  the  inquiry 
hereafter  directed,  I  think  that  he  is. 

The  case  is  not  one  for  the  application  of  the  rule  as 
to  voluntary  payments,  and,  indeed,  a  defence  on  that  ground 
^as  but  faintly,  if  at  all,  pressed. 

The  grounds  chiefly  relied  on  were  that  plaintiff  had 
agreed  to  accept  the  order  of  20th  February  as  cash,  and 
to  account  for  it  on  that  footing,  or  that  by  his  conduct 
and  silence,  defendants  had  lost  certain  remedies  against 
the  estate  of  their  former  treasurer  and  his  sureties. 

It  is  clear  upon  the  evidence  that  the  first  of  these 
grounds  of  defence  is  not  made  out,  and  that  the  finding  of 
the  trial  Judge  in  that  respect  cannot  be  disturbed.  There 
was  no  understanding  or  agreement  between  the  parties  that 
plaintiff  should  charge  himself  with  the  amount  of  the  order, 
nor  is  there  any  apparent  reason  why  he  should  have  done 

PO. 

The  business  between  the  parties,  therefore,  began  by 
the  payment  of  orders  given  upon  him  by  defendants  for 
the  payment  of  sums  which  they  could  have  had  no  reason- 
able ground  for  supposing  that  he  had  then  in  his  hands. 
1  can  see  no  reason  why,  after  the  end  of  his  first  year  of 
(fSce,  he  could  not  have  recovered  for  the  advances  made 
during  that  year,  notwithstanding  the  delivery  of  the  state- 
ment of  receipts  and  expenditure,  and  their  audit;  and,  in 
the  absence  of  any  direct  representation  that  the  order  of 
February  had  been  actually  paid,  I  think  the  advances  dur- 
ing the  subsequent  years  should  be  treated  on  the  same 
footing,  as  they  were  all  made  upon  orders  given  from  time 
to  time  by  defendants  in  respect  of  the  ordinary  debts  and 
expenditures  of  the  township,  which  must  have  been  in- 
curred and  paid  in  any  case.       Defendants  have  had  the 
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beneiit  of  these  payments,  and  have  incurred,  so  far  as 
appears,  no  debts  or  liabilities  and 'have  entered  upon  no 
expenditures  or  undertakings  which  they  could  not  have  in- 
curred or  entered  upon  if  they  had  received  the  clearest 
notice  at  the  earliest  moment  that  their  late  treasurer's 
estate  vas  insolvent.  For  these  reasons,  I  tKink  the  case 
distinguishable  from  the  class  of  cases  of  which  Cave  v. 
Mills,  7  H.  &  N,  ,  is  an  example.    London  Chartered 

Bank  v.  McMillan,  [1892]  A.  C.  ,  may  also  be  referred 

to. 

Defendants  have,  however,  just  reason  to  urge  that  they 
may  have  been  prejudiced  by  the  laches  of  plaintiff  in  re- 
spect of  what  might  have  been  recovered  from  Murray's 
estate  or  from  his  sureties.  This  was  a  matter  of  defence 
not  raised  by  the  pleadings,  and,  though  opened  at  the  trial, 
ii  was  manifest  that  neither  party  was  prepared  to  deal 
with  it  there  in  'a  satisfactory  manner.  The  trial  Judge, 
therefore,  while  giving  judgment  in  favour  of  plaintiff  for 
the  amount  of  his  claim,  directed  that  it  should  be  without 
prejudice  to  any  action  defendants  might  afterwards  be 
advised  to  bring  against  plaintiff  for  damages  in  respect 
either  of  things  done  or  omitted  by  plaintiff  in  proving  the 
claim  against  Murray's  estate,  or  by  reason  of  their  rights 
against  the  late  treasurer's  sureties  having  been  impaired 
or  lost  through  the  act  or  delay  of  plaintiff. 

As  the  case  was  presented  at  the  trial,  this  was  probaWy 
the  full  measure  of  relief  to  which  defendants  were  entitled. 

It  appears  to  us,  however,  on  full  consideration,  that  it 
would  be  more  satisfactory  if  the  rights  of  all  parties  in 
rtspect  of  these  matters  were  disposed  of  in  the  present 
action,  so  that  plaintiff  shall  have  judgment  for,  if  any- 
thing, no  more  than  upon  the  investigation  of  the  claims 
on  both  sides  shall  appear  to  be  due  to  him.  The  amount 
of  plaintiff^s  claim,  therefore,  being  taken  to  be  as  found 
at  the  trial,  it  should  be  referred  to  the  Master  at  St. 
Thomas  to  make  the  inquiries  mentioned  in  the  3rd  para- 
graph of  the  judgment,  and  to  report  whether  and  to  what 
extent  any  damapre  or  loss  has  resulted  to  defendants  in 
respect  of  the  matters  above  referred  to,  and  in  respept  of 
any  payment  which  it  may  appear  plaintiff  has  irapfoperly 
made  to  the  representatives  of  the  deceased  treasurer's  es- 
tate; reserving  further  directions  and  costs,  except  the  costs 
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of  the  appeal,  which  must  be  costs  to  the  respondent  in  any 
eyent  of  the  cause. 


November  3rd,  1906. 

C.A. 

McCxVHTHY  V.  KILGOUE. 

Master  and  Servant — Injury  to  Servant — Negligence — Defect 
in  Machine — Findings  of  Jury. 

Appeal  by  defendant  from  order  of  a  Divisional  Court, 
7  0.  W.  R.  44,  dismissing  appeal  by  defendant  from  judg- 
ment of  Anglin,  J.,  upon  the  findings  of  a  jury,  in  favour 
of  plaintiff  in  an  action  at  common  law  and  under  the  Work- 
men's Compensation  Act,  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  employed  by  defendant  in  work- 
ing at  a  die  press  or  cutter  called  "  Colt's  Armoury  Press/' 
Plaintiff  had  several  of  his  fingers  cut  off,  owing,  as  alleged, 
to  defects  in  the  construction  or  condition  of  the  machine. 
The  jury  found  that  the  machine  was  defective  "  by  reason 
cf  the  imperfect  working  of  the  lever;"  that  the  defect 
was  known  to  defendant's  foreman,  and  was  the  cause  of 
the  injury ;  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence; and  they  assessed  the  damages  at  $1,500. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

E.  E.  A.  DuVernet   and  R.  H.  Greer,  for  defendant. 

L.  V.  McBrady,  K.C.,  for  plaintiff. 

Osler,  J. A.: — ^Upon  the  evidence  it  seems  clear  that 
there  could  be  no  recovery  at  common  law.  No  negligence 
could,  in  the  circumstances,  be  imputed  to  defendant  by 
reason  of  the  absence  of  a  guard  or  of  a  clutch  or  notch' 
01  some  other  device  to  arrest  the  lever  at  "  neutral "  or 
dead  centre.  As  to  the  former,  the  finding  of  the  jury  in 
answer  to  the  7th  question  expressly  exonerates  defendant, 
while  as  to  both   the  evidence  is  conclusive  that  there  was 


516  THE  ONTARIO  WEEKLY  REPORTER. 

DO  machine  on  the  market  or  known  to  the  trade  in  which 
such  contrivances  or  any  substitute  for  them  were  used  or 
opplied.  The  right  of  plaintiff  to  recover  must  rest,  there- 
f(re,  upon  the  Workmen's  Compensation  Act,  and  upon 
proof  of  some  defect  in  the  condition  of  the  machine  aris- 
ing from  or  not  discovered  or  remedied  owing  to  the  negli- 
gence of  defendant  or  of  some  one  intrusted  by  him  with 
the  duty  of  seeing  that  the  condition  of  the  machine  was 
proper:  sees.  3  (1),  6  (1).  The  answer  to  the  3rd  question 
exonerates  defendant  personally  from  any  breach  of  duty 
in  this  respect,  but  says  that  the  defect  was  known  or  should 
have  been  known  to  his  foreman.  Answers  to  questions 
1  and  2  find  that  the  machine  was  defective  in  respect  of 
the  imperfect  working  of  the  lever,  but  what  particular  de- 
fect of  those  relied  on  by  plaintiff  is  wholly  matter  of  con- 
jecture. The  jury  may  have  meant  to  refer  to  the  absence 
of  a  clutch  or  notch,  or  to  a  looseness  in  the  working  of  the 
lever  at  some  particular  point  in  its  play,  and  both  of  these 
matters,  as  well  as  the  absence  of  a  guard,  were  left  to 
them  by  the  Judge  to  pass  upon  in  dealing  with  the  fact  of 
negligence.  It  the  absence  of  the  notch  is  meant,  that 
would  not  support  a  verdict,  for  the  reasons  already  men- 
tioned. If  the  looseness  of  the  lever,  the  jury  have  not  said 
so,  and  this  uncertainty  in  their  finding,  if  there  were  noth- 
ing else  in  the  case,  would  call  for  the  new  trial  which  Brit- 
ton,  J.,  differing  from  the  other  members  of  the  Court, 
thought  should  be  granted.  Even  if  looseness  in  the  working 
of  the  lever  be  assumed  as  what  the  jury  meant  by  saying  that 
it  worked  imperfectly,  no  one  can  say  from  the  evidence  that 
this  was  not  the  looseness  which  ought  to  exist  and  was 
proper  where  the  lever  was  not  being  moved  for  the  pur- 
pose of  engaging  the  friction  clutch  where  it  ought  to  work, 
and  did  work,  stiffly.  The  jury,  it  is  true,  had  a  view  of 
the  warehouse,  but  nothing  in  the  case  suggests  that  the 
lever  then  failed  to  work  as  it  ought  to  do. 

But,  upon  an  examination  of  the  whole  of  the  evidence, 
I  am  quite  satisfied  that  there  is  nothing  on  which  the  jury 
could  properly  have  found  neglect  on  the  part  of  the  fore- 
man— ^no  evidence  of  his  omission  to  perform  any  duty, 
whether  of  inspection,  or  otherwise,  which  he  ought  to  have 
exercised  in  respect  of  this  machine,  or  of  knowledge  or 
even  suspicion  that  there  was  anything  amiss  with  it  .  . 
The  case  was  left  to  them  generally  to  say  whether,  as  re- 


LOYELL  V.  LOTELL.  617 

gards  whatever  they  might  find  to  be  the  defect^  the  foreman 
knew  or  should  have  known  of  it.  Some  default  on  his  part 
should  have  been  proved  to  warrant  an  answer  in  the  affirm- 
ative, and  I  have  been  unable  to  discover  any.  No  com- 
plaint had  ever  been  made  of  the  machine  or  of  its  having 
acted  in  an  unexpected  or  irregular  manner.  No  accident 
had  ever  happened  to  any  one  while  using  it,  and  there  is 
a  considerable  body  of  expert  testimony  that  there  was 
nothing  amiss  in  its  manner  of  working,  and  no  defect  to  be 
remedied. 

The  evidence,  in  truth,  points  very  strongly  to  the  con- 
clusion that  plaintiff  was  the  cause  of  his  own  injury  by  giv- 
ing the  lever  the  push  which  he  admits  he  gave  it,  but  which 
was  unfortunately  so  forcibly  applied  as  to  send  it  over 
neutral  or  dead-centre,  and  thus  start  the  machine. 

In  my  opinion,  plaintiff^s  case  fails  altogether,  and  the 
appeal  should  be  allowed  and  the  action  dismissed. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  con- 
curred in  the  result. 

Appeal  allowed  and  action  dismissed  with  costs,  if  costs 
are  asked. 


November  3rd,  1906. 

C.A. 

LOVELL  V.  LOVELL, 

Husband  and  Wife — Alimony — Cruelty  not  Amounting  to 
Personal  Violence — Threats — Wife  Leaving  Husband — 
Justification — Findings  of  Trial  Judge — Appeal 

Appeal  by  defendant  from  order  of  a  Divisional  Court, 
7  0.  W.  R.  303,  11  0.  L,  E.  547,  affirming  judgment  of 
Boyd,  C,  6  0.  W.  R.  621,  11  0.  L,  R.  547,  declaring  plain- 
tiff entitled  to  alimony. 
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The  appeal  was  heard  by  Moss,  C.J.0.^  Osleb,  Gail- 
row,  Maclaren,  Meredith,  J  J.  A. 

G.  H.  Watson,  K.C.,  and  W.  W.  Denison,  for  defendant 

J.  King,  K.C.,  for  plaintiff. 

Moss,  C.J.O.: —  .  .  .  The  question  is  whether 
plaintiff  has  established  a  case  of  cruelty,  apart  from  actual 
violence  or  adultery,  sufficient  to  entitle  her  to  a  judgment 
for  alimony. 

A  great  deal  of  testimony  has  been  taken,  and  the 
greater  part  of  the  conjugal  life  of  the  parties  has  been  ex- 
posed. The  Chancellor,  who  tried  the  ease,  .... 
after  hearing  the  evidence,  and  after,  as  he  says,  the  most 
anxious  and  serious  consideration,  came  to  the  conclusion 
that  there  had  been  such  a  course  of  conduct  on  the  part 
(»f  defendant  as  to  justify  plaintiff  in  refusing  to  live  longer 
with  him,  because  to  continue  to  do  so  would  be  perman- 
ently to  injure  and  affect  her  bodily  health  and  seriously 
endanger  her  mental  balance.  A  Divisional  Court  affirmed 
ihe  decision,  the  late  Mr.  Justice  Street  dissenting,  and  de- 
fendant has  appealed. 

Throughout  the  case  it  has  been  strenuously  argued 
for  defendant  that  according  to  the  law  of  England  there 
can  be  no  cruelty  sufficient  to  entitle  a  wife  to  a  divorce 
pnd  alimony  as  incident  thereto,  unless  there  is  shewn  dan- 
ger to  life,  limb,  or  health,  bodily  or  mentally,  or  a  reason- 
able apprehension  of  it,  and  that  the  danger  must  be  found- 
ed on  some  physical  facts  such  as  actual  violence  or  threats 
of  violence  les'^ing  to  an  apprehension  that,  if  continued, 
danger  to  life,  limb,  or  health  will  ensue,  or  to  an  appre- 
hension that  the  fear  of  the  continuance  of  such  a  course  of 
conduct  will  affect  the  health  and  bring  about  serious  bod- 
ily and  mental  suffering  to  such  an  extent  as  to  incapacitate 
the  spouse  so  affected  for  the  performance  of  the  duties  of 
the  marital  state.  But  the  decisions,  many  of  which  hava 
been  referred  to  and  discussed  in  the  judgments  in  the 
Courts  below,  do  not  so  confine  the  definition  of  legal  cruelty. 
And  while  it  is  recognized  that  violence  and  personal 
danger  are  far  the  most  common  ground,  the  cases  do  not 
rest  there.  They  shew  that  in  a  proper  cade  relief  wiD  be 
given  where  there  is  no  personal  violence  and  no  threats 
of  it,  but  where  there  is  conduct  of  such  a  kind  as  to  under- 
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mine  health.  No  doubt,  such  cases  aie  comparatively  rare, 
and  should  be  admitted  with  great  caution.  But  thdt  the 
law  recognizee  them  and  is  prepared  to  give  relief  where  the 
facts  justify  it,  is  beyond  question.  It  is  said  that  by  the 
decision  arrived  at  in  Kussell  v.  Bussell^  [1B97]  P.  315,  and 
[1899]  A.  C.  395,  the  definition  of  legal  cruelty  has  been 
limited  to  cases  of  violence,  actual  or  threatened,  and  the 
mental  effects  thereby  produced.  The  actual  decision  ill 
that  ease  was  that  the  conduct  charged  against  Eatl  Bussell 
by  his  wife,  odious  and  abominable  though  it  was,  had  not, 
in  fact,  affected  her  bodily  or  mental  health.  But  the  ab- 
sence of  this  element  even  was  not,  in  the  opinion  of  Bigby, 
L.J.,  in  the  Court  of  Appeal,  and  Halsbury,  L.C.,  and  Lords 
Hobhouse,  Ashbourne,  and  Morris,  in  the  House  of  Lords,  a 
sufficient  reason  for  withholding  relief.  And  the  speeches 
of  the  majority  of  the  Lords  do  not  shew  an  affirmation  of 
the  proposition  that  the  test  of  injury  to  health,  or  a  rea- 
sonable apprehension  thereof,  is  confined  to  fears  occasioned 
by  actual  violence,  bodily  hurt,  or  threats  thereof.  This  is 
manifest  from  the  observations  of  Lord  Shand,  at  p.  463, 
and  of  Lord  Davey,  at  p.  466.  The  case  is  not  to  be  taken 
afi  overruling  the  numerous  cases  preceding  it  which  re- 
cognize the  propriety  of  relief  in  cases  of  cruelty  not  de- 
pending on  violence  actual  or  threatened. 

The  present  case,  then,  resolves  itself  into  a  question 
on  the  facts,  whether  plaintiff  has  shewn  that  defendant  has 
Fubjected  her  to  treatment  likely  to  produce,  and  which 
did  produce,  physical  illness  and  mental  distress  of  a  nature 
calculated  permanently  to  affect  her  bodily  health  and  en- 
danger her  reason — and  that  there  is  a  reasonable  appre- 
hension that  the  same  state  of  things  would  continue. 

It  is  shewn  that  at  the  time  of  the  marriage  plaintiff, 
though  somewhat  delicate  and  predisposed  to  weakness  of 
the  back,  was  otherwise  in  good  health  and  of  a  cheerful, 
pleasant  disposition.  It  is  shewn  that  up  to  the  time  when 
they  gave  up  housekeeping  and  went  to  live  at  a  boarding 
house,  although  there  had  been  differences  between  them 
and  some  indefensible  acts  on  the  part  of  defendant — such 
88  the  introduction  of  his  mother  and  sister  into  the  house- 
hold in  violation  of  his  solemn  promise  not  to  do  so,  his 
insistence  upon  the  separation  of  plaintiff  and  hor  child  in 
the  summer  of  1902,  while  she  was  at  the  Island,  his  re- 
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fusal  to  permit  plaintiff  to  take  the  cliild  with  her  on  a 
contemplated  trip  to  the  south,  thereby  putting  an  end  to 
the  trip^  his  refusal  to  engage  a  nurse  for  plaintiff  and  her 
child  at  a  time  when  both  were  ill,  and  threatening  to  re- 
move the  child  from  her  because  she  was  unfit  to  be  in- 
trusted with  his  care — ^they  had  lived  on  comparatively 
affectionate  terms.  At  the  time  when  plaintiff  left  the 
boarding  house  on  23rd  January,  1904,  and  went  to  her 
father's  house,  the  evidence  shews  her  to  have  been  in  a 
very  serious  condition  both  physically  and  mentally.  She 
\^a8  weak  and  ill^  nervous  and  depressed,  so  much  so  that  her 
father  and  others  feared  that  her  mind  was  going.  Her 
father  says  she  was  much  worse,  more  excited,  in  January, 
1904,  than  in  May,  1903;  she  was  almost  a  wreck;  she  could 
hardly  stand  alone;  he  could  see  that  her  mind  was  going, 
Rud  that  her  constitution  was  breaking  down.  And  her 
mother  and  sister  observed  the  same  things,  and  shared 
his  apprehensions.  That  their  fears  were  not  imaginary  or 
unfounded  appears  from  the  testimony  of  Dr.  Musgrave, 
who  describes  her  condition  at  the  time  when  she  went  to 
her  father's  house.  He  says  she  was  in  a  very  nervous, 
almost  broken  down  condition,  physically  and  mentally — 
chiefly  mental  in  nervous  system.  Harshness  or  ill-treat- 
ment in  her  case  would  so  affect  her  system  as  to  lead  to  a 
break-down  finally,  and  she  was  afraid  of  defendant  and 
in  dread  of  living  alone  with  him.  And  when,  while  in  this 
state  of  collapse,  she  was  suddenly  informed  by  defendant 
that  he  had,  without  consultation  with  her,  rented  a  house, 
and  that  he  desired  her  immediately  to  get  ready  to  go 
there  with  him,  but  that  none  of  her  friends  were  to  be  per- 
mitted to  go  to  see  her,  she  felt  afraid  to  go,  and  told  him  so. 
He  did  not  endeavour  to  reassure  her  or  to  remove  her  fears, 
but  repeated  his  command. 

There  can  be  no  doubt  that  her  health,  physical  and 
mental,  was  in  a  very  critical  state,  and  that  a  continuance 
of  the  then  conditions  would  have  led,  almost  inevitably, 
to  the  most  serious  if  not  fatal  consequences. 

To  what  causes  is  this  marked  and  serious  change  to  be 
attributed? 

The  evidence  must  be  regarded  as  a  whole.  The  nature 
of  the  case  does  not  permit  of  a  separation  of  the  incidents 
and   an   inquiry  whether,   taken   singly,   there   is   conduct 
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amounting  to  cruelty.  Bather  the  questions  are  whether 
upon  the  whole  of  the  facts  shewn  there  is  not  disclosed 
that  defendant's  conduct  was  responsible  for  plaintiff's  con- 
dition, and  whether  it  was  not  reasonable  to  conclude  that 
ifc  was  likely  to  be  continued,  and  whether,  if  continued,  it 
was  not  altogether  probable  that  it  would  entail  the  gravest 
consequences  to  plaintiff. 

A  perusal  of  the  testimony  leads  to  the  conviction  that 
the  Chancellor  reached  a  proper  conclusion  as  regards  these 
questions.  Testimony  outside  of  that  of  plaintiff's  family 
shews  that  after  the  removal  to  the  boarding  house  there 
was  a  marked  change  in  defendant's  attitude  towards  and 
treatment  of  plaintiff,  and  of  this  he  attempts  no  explana- 
tion, but  contents  himself  with  general  denials.  These, 
however,  cannot  be  accepted,  in  the  face  of  independent  tes- 
timony supporting  plaintiff's  statements.  There  is  a  marked 
contrast  between  plaintiff's  manner  of  testifying  and  that 
ot  defendant,  which  justified  the  Chancellor  in  accepting 
her  testimony  upon  any  disputed  point  in  preference  to 
defendant's.  One  cannot  fail  to  note  the  candid  and  un- 
guarded way  in  which  plaintiff  gave  her  evidence,  speaking 
without  any  reserve  or  apparent  care  as  to  its  effect,  in 
contrast  to  defendant's  studied,  evasive,  and  elusive  methods, 
80  that,  even  reading  it,  one  can  well  understand  how  dis- 
inclined the  Chancellor  on  hearing  it  must  have  been  to 
attach  weight  to  it,  much  less  to  accept  it  as  against  plain- 
tiff's, corroborated  as  the  latter  was  in  so  many  material 
particulars. 

Plaintiff's  conduct  in  making  notes  of  some  of  defen- 
danfff  sayings  and  doings,  has  been  commented  on,  but  this, 
though  a  practice  not  to  be  commended,  as  she  candidly 
admits,  is  satisfactorily  explained.  Defendant  had  made 
use  of  language  implying  that  she  was  unfit  to  have  the 
care  of  her  child,  and  claimed  the  right,  and  threatened  to 
exercise  it,  of  taking  him  from  her  custody  and  care.  She 
was  afraid  he  would  attempt  to  carry  out  his  threat,  and 
she  did  not  know  what  he  would  do,  and  she  noted  what 
he  said  and  did  in  order  to  prepare  in  case  he  took  action. 
His  frequent  hints  and  threats  concerning  the  child  and 
big  removal  from  her  custody  were  a  great  source  of  dis- 
quietude and  unhappiness  to  her,  and  it  undoubtedly 
preyed  upon  her  mind,  and  had  its  part  in  bringing  about 
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the  final  unhappy  condition  into  which  their  marital  rela- 
tions drifted. 

It  would  serve  no  useful  purpose  to  go  over  in  detail  the 
whole  of  the  evidence.  Suffice  it  to  say  that  it  amply  sup- 
ports the  Chancellor's  finding,     .     .     . 

Plaintiff  has  estahlished  such  a  ease  of  harsh  treatment, 
threats,  .and  intimidation,  producing  all  tiie  effects  de- 
scribed by  the  Chancellor,  as  to  bring  it  well  within  the 
definition  of  cruelty  occasioning  injury  to  health,  and  there 
being  danger  of  the  same  line  of  conduct  continuing,  the 
case  is  one  for  the  intervention  of  the  Court  for  plaintiff's 
protection. 

Emphasis  has  been  laid  on  the  Chancellor's  well-inten- 
tioned attempt  to  bring  about  a  reconciliation,  and  plain- 
tiff's refusal  to  accept  his  recommendation.  But  the  very 
fact  that  plaintiff,  after  hearing  his  strong  appeal  and 
after  a  night's  reflection,  was  unable  to  nerve  herself  to 
undergo  the  risk  of  resuming  ^fe  with  defendant,  feeling 
and  knowing  that  she  was  unable  to  place  any  reliance  on 
the  sincerity  of  his  promises,  must  have  strongly  impressed 
the  Chancellor,  as  it  cannot  fail  to  impress  every  one,  with 
the  reality  of  her  experiences  and  the  strength  of  her  ap- 
prehensions. 

Appeal  dismissed  with  costs. 

OsLER  and  Garrow,  JJ.A.,  each  gave  reasons  in  writing 
for  the  same  conclusion. 

Maclaren,  J.A.,  also  concurred. 

Meredith,  J.A.,  dissented,  for  reasons  given  in  writing. 


November  3rd,  1906. 
C.A. 

McAITLIFFE   v.   COUXTY   OF  WELLAXD. 

Negligence — Navigable  River — Erection  of  Bridge — County 
Corporation — Leaving  Sunken  Piles  in  River — Injury  to 
Ship — Contributory  Negligence — Conflicting  Evidence— 
Findings  of  Trial  Judge. 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  6 
0.  W.  R.  819,  in  favour  of  plaintiff  in  an  action  for  dam- 
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ages  for  injuries  received  by  their  tug  "Michael  Davitt^' 
whilst  navigating  the  Welland  river  at  or  near  a  place 
known  as  Montrose  Bridge. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
Kow,  Maclaren,  Meredith,  JJ.A. 

H.  S.  Osier,  K.C.,  and  L.  C.  Eaymond,  for  defendants. 

W.  M.  German,  K.C.,  for  plaintiflf. 

Moss,  C.J.O.: — .  .  .  The  main  ground  of  objection 
to  the  judgment  was  .  .  .  that  the  acts  of  defendants 
did  not  amount  to  negligence  or  misfeasance,  but  at 
most  they  amounted  merely  to  nonfeasance,  for  which  defen- 
dants would  not  be  liable.  But  this  argument  appears  to 
be  based  upon  a  fallacy.  It  assumes  that  defendants  did 
nothing  actively  to  obstruct  or  interfere  with  the  naviga- 
tion of  the  stream  or  to  make  it  dangerous  for  vessels  to 
use  the  waters  of  the  river  at  the  point  where  plaintiff's 
\es6el  was  injured.  The  evidence,  however,  shews  that  the 
piles  which  were  cut  off  below  the  surface  of  the  water  were 
criginally  placed  in  the  water  by  or  under  the  authority  of 
defendants  in  constructing  a  former  bridge,  and  that  in 
removing  that  bridge  in  order  to  construct  the  present 
f-wing-bridge,  these  piles  were  exposed  and  separated  from 
the  north  pier  forming  the  rest  for  the  end  of  the  swing- 
bridge  on  that  side  of  the  river.  In  this  position  they  were 
an  obstruction  to  the  stream,  but  would  probably  not  have 
been  so  dangerous  to  navigation  if  they  had  not  been  fur- 
ther dealt  with.  But,  again,  the  evidence  shews  that  by 
defendants'  direction  and  under  their  authority  the  tops  of 
'  the  piles  were  cut  off  some  6  or  6  feet  below  the  surface 
of  the  water.  By  this  act  their  presence  in  ^?the  stream  was 
concealed  from  persons  navigating  or  using  the  stream  on 
that  side  of  the  river,  and  they  thus  became  dangerous  to 
vessels  of  greater  draft  than  their  tops  were  below  tKe 
surface. 

It  was  argued  that  this  work  was  done  by  the  contractor 
for  the  construction  of  the  new  bridge,  contrary  to  the 
terms  and  specifications  of  the  contract,  which  provided 
that  the  contractor  was  to  remove  any  old  piles  or  timber 
projecting  beyond  the  bottom  of  the  river  in  the  vicinity  of 
the  bridge,  leaving  the  entire  channel  of  the  river  free  from 
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obstructions,  and  that  the  change  from  or  neglect  to  per- 
form the  terms  of  the  contract  and  specifications  were  not 
known  to  or  acquiesced  in  by  defendants.  It  is  plain  from 
the  terms  of  the  specifications  that  defendants  considered 
that  piles  in  the  position  of  those  in  question  would  be  an 
obstruction,  and  that  it  was  proper  to  remove  them  in  such 
way  as  to  leave  the  entire  channel  free  from  such  obstruc- 
tion. Probably  defendants  could  not,  by  intrusting  the  re- 
moval of  the  obstructions  to  a  contractor,  thus  relieve 
themselves  of  responsibility,  but  the  evidence  shews  that 
.  .  .  the  cutting  below  the  surface,  instead  of  removal, 
was  agreed  upon  with  the  knowledge,  sanction,  and  appro- 
^al  of  defendants'  engineer  and  inspector  in  charge  of  the 
work  to  be  done  by  the  contractor  under  the  contract, 
there  was  in  effect  a  direction  to  cut  them  down  instead  of 
removing  them,  and  the  cutting  down  created  the  dan- 
gerous situation. 

It  was  also  argued  that  the  cutting  below  the  surface 
was  done  under  the  authority  and  by  the  direction  of  the 
government  of  the  Dominion,  who  have  a  certain  control 
over  the  Welland  river  as  forming  part  of  the  Welland  canal 
system  between  Port  Eobinson  and  Chippewa.  But  the 
evidence  shews  that  the  government  of  the  Dominion  took 
no  part  in  the  construction  of  the  bridge  and  gave  no  orders 
or  instructions  with  regard  to  it,  or  any  work  in  connection 
with  it.  The  bridge  was  entirely  a  municipal  work  done 
and  paid  for  by  defendants.  The  utmost  that  can  be  said 
lo  have  taken  place  was  the  expression  of  an  opinion  by  the 
superintending  engineer  of  the  Welland  canal,  when  the 
question  whether  the  piles  were  to  be  removed  or  cut  down 
by  the  contractor  was  being  discussed  between  the  latter 
and  defendants.  It  would  rather  seem  that  this  took  place 
after  the  piles  had  been  cut  down,  and  the  witness  was 
asked  by  the  contractor  whether  they  were  a  menace  to 
navigation,  and  he  said  no.  It  does  not  appear  that  he  had 
any  authority  from  the  government  to  make  any  order  or 
direction  or  to  express  an  opinion  on  its  behalf  upon  the 
question. 

The  further  point  was  the  conduct  of  the  captain  in 
charge  of  the  tug  in  using  the  channel  to  the  north  instead 
of  the  south  of  the  centre  pier  of  the  bridge.  The  evidence 
fully  supports  the  view  of  the  trial  Judge  that  he  was  justi- 
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fied  in  aflsnTniTig  from  what  he  saw  that  the  north  channel 
naa  an  open  channel  for  use  by  vessels  navigating  the  stream^ 
and  that  he  adopted  the  course  ordinarily  taken  by  captains 
ii:  going  to  the  right  or  north  of  the  centre  pier,  in  the 
absejice  of  any  plain  and  Tinmistakable  notice  or  indication 
that  that  was  not  a  navigable  channel. 
Appeal  dismissed  with  costs. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  concurred  in  the  result,  for  reasons 
stated  in  writing. 


Nov^BMBEB  3bd^  1906. 

C.A. 

WILSON  V.  HAMILTON  STEEL  AND  lEON  CO. 

Negligence  —  Contributory  Negligence — Findings  of  Jury — 
Disagreement  —  Nonsuit  —  Master  and  Servant — Injury 
to  Servant. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
dismissing  an  appeal  from  the  judgment  of  Mabee^  J.,  at  the 
trial,  refusing  to  nonsuit  plaintiffs  or  to  enter  judgment  for 
defendants  upon  the  findings  of  the  jury.  The  action  was 
brought  by  John  Wilson,  an  infant  of  19,  and  by  his  father, 
William  Wilson,  to  recover  damages  for  injuries  sustained  by 
the  infant  plaintiff  while  in  the  employment  of  defendants 
as  a  craneman,  owing  to  the  alleged  n^ligence  of  defendants. 
The  infant  plaintiff  fell  from  a  height  of  30  feet,  and  alleged 
that  the  fall  was  caused  by  the  defective  condition  of  a  pulley. 
Questions  were  put  to  the  jury,  and  they  answered  that  there 
was  a  defect  in  the  condition  of  defendants'  works,  viz., 
broken  flange  and  pulley;  that  plaintiff  was  guilty  of  negli- 
gence which  caused  or  contributed  to  the  accident,  his  negli- 
gence consisting  in  not  moving  the  crane  closer  to  the  plat- 
form. The  jury  disagreed  as  to  and  did  not  answer  the  7th 
question,  which  was,  whether  there  was  any  defect  in  the 
planking  in  question  that  caused  or  contributed  to  the  acci- 
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denty  and  they  did  not  assess  the  damages.  The  Cou  : '  below 
regarded  this  as  a  disagreement,  and  held  that  there  was  evi- 
dence which  could  not  have  been  withdrawn  from  the  jury. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gabbow, 
Maclaren,  Meredith^  JJA. 

E.  E.  A.  Du  Vemet  and  W.  B.  Raymond,  for  defendants, 
contended  that  the  7th  question  was  immaterial  in  view  of 
the  other  findings;  and  that  the  action  should  be  dismissed. 

M.  J.  O^Reilly,  Hamilton,  for  plaintiffs. 

OsLEE,  J.A. : — The  answers  of  the  jury  to  the  4th  and  5th 
questions  clearly  disposed  of  the  case.  It  is  found  that  plain- 
tiff was  guilty  of  negligence  which  caused  or  contributed  to 
the  accident,  and  that  this  negligence  consisted  in  not  moving 
the  crane  closer  to  the  platform.  Both  answers  are  sup- 
ported by  the  evidence.  It  may  be  assumed  that  the  7th 
question,  which  the  jury  could  not  agree  in  answering,  was 
answered  in  favour  of  plaintiff,  viz.,  that  there  was  some  de- 
fect in  the  planking  of  the  platfonn  which  caused  or  contri- 
buted to  the  accident,  but  this  would  not  better  plaintiffs 
case.  The  accident  would  then  appear  to  have  bjeen  caused 
by  the  joint  negligence  of  both  parties,  and  this  also  would 
shew  that  the  action  was  not  maintainable.  I  do  not  see  that 
the  case  admits  of  anything  more  being  said  except  that  tbe 
appeal  must  be  allowed  and  the  action  dismissed  with  costs, 
if  defendants  ask  for  costs. 

Moss,  C.J.O.,  Garrow  and  Maolaren,  JJ.A.,  agreed  in 
the  result. 

Meredith.  J^A.,  also  agreed'  in  the  result,  for  reasons 
stated  in  vn-iting.'j 


November  3rd,  1906. 
C.A. 

GIBSON  V.  GABDNEE. 

Account  —  Reference  —  Executor  —  Trustee  —  Stated  Ac- 
count— Audit  by  Surrogate  Judge — Consent  Judgment— 
Effect  of — Fe-opening  Account, 

Appeal  by  plaintiff  from  order  of  Boyd.  G.,  7  0.  W.  B. 
474.  dismissing  appeal  by  plaintiff  from  the  ruling  of  the 
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Master  in  Ordinary  in  the  course  of  a  reference  under  a  con- 
sent judgment  to  take  the  accounts  of  defendant  Gardner  as 
executor  and  trustee.  The  Master  certified  that  he  had 
adopted  the  result  of  an  accounting  before  a  Surrogate  Court 
Judge  up  to  the  time  of  such  accounting.  The  Chancellor 
held  that  the  audit  of  the  accounts  before  the  Judge  was 
equivalent  to  a  settled  account,  and  that  by  the  practice  of  the 
Court  the  Master  was  to  have  regard  to  settled  accounts. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garbow, 
Maclaben,^  Meredith,  JJ.A. 

F.  Amoldi,  K.C.,  for  plaintiff. 

A.  H.  Marsh,  K.C.,  for  defendant  Gardner. 

OsLER,  J.A. : — The  language  of  the  consent  judgment  of 
22nd  November,  1905,  directing  accounts  between  the  parties, 
must  be  interpreted  in  the  same  way  as  similar  lan^age  used 
in  a  judgment  in  invitum  would  be.  The  parties  consent 
that  certain  accoimts  shall  be  taken,  adopting  the  language  of 
the  common  form  of  a  judgment  for  that  purpose.  Are  not 
the  usual  rules  of  law  and  procedure,  statutotry  and  otherwise, 
to  be  applied  in  taking  such  accounts  ?  I  have  no  doubt  iihat 
they  are,  and  that  if  the  parties  meant  anything  else,  they 
should  have  said  so.  If  this  be  so,  the  whole  argument  against 
the  judgment  of  the  Master  in  Ordinary,  and  of  the  Chan- 
cellor afSmung  it,  fall  to  the  ground. 

The  defendant  Gardner  is  the  executor  of  Mahala  Gibson, 
deceased,  and  as  such  is  also  executor  of  S.  B.  Burdett,  de- 
ceased. He  filed  accounts  of  his  dealings  with  both  estates 
in  the  office  of  the  proper  Surrogate  Court,  wheije,  after  a 
contested  examination  before  the  Judge,  extending,  as  it  would 
seem,  over  9  months,  and  at  a  cost  of  some  $1,700,  they  were 
approved.  All  parties  except  the  infant  defendant  were  re- 
presented by  counsel. 

Secti<m  72  of  the  Surrogate  Courts  Act,  E.  S.  0.  1897  ch. 
69,  enacts  that  where  an  executor  has  filed  in  the  proper  Sur- 
rogate Court  an  account  of  his  dealings  with  the  estate  of 
which  he  is  executor,  and  the  Judge  has  approved  thereof  in 
whole  or  in  part,  if  the  executor  is  subsequently  required  to' 
pass  his  accounts  in  the  High  Court,  such  approval,  except 
80  far  as  mistake  or  fraud  is  shewn,  shall  be  binding  upon 
▼oi*.  vm.  o.w.R.  NO.  15—39 
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any  person  who  was  notified  of  the  proceedings  taken  before 
the  Surrogate  Judge,  or  who  was  present  and  represented 
thereat,  and  upon  any  one  claiming  under  such  person.  A 
similar  provision  now  exists  in  the  case  of  trustees  under  a 
will:  (1900)  63  Vict.  ch.  17,  sec.  18,  which  was  in  force  when 
the  proceeding  now  relied  upon  was  taken. 

Nothing  in  the  judgment  suggests  that  in  taking  Ihe  ac- 
counts thereby  directed,  the  right  of  defendant  Gardner,  whe- 
ther as  trustee  or  executor,  to  avail  himself  of  these  provisionB 
as  against  plaintiff  was  intended  to  be  excluded,  and  so  long 
as  the  order  of  the  Surrogate  Court  stands  unimpeached  the 
accounts  filed  by  defendant  and  approved  by  the  Judge  axe 
hinding  upon  plaintiff,  except  in  so  far  as^iEtfie  may  be  able 
to  shew  mistake  or  fraud  therein. 

It  was  urged  that  this  defence  was  one  of  estoppel  or  res 
judicata,  and  that  defendant  could  not  avail  himself  of  it>  as 
he  had  not  pleaded  it.  It  is  enough  to  say  that^^  even  were 
this  the  real  nature  of  the  defence,  the  action  was  conducted 
without  pleadings,  and  that  the  defence  arises  for  the  first 
time  on  the  evidence  when  the  accounts  are  investigated  in 
the  Master's  oflSce.  The  effect  is  then  that  which  is  given  to 
it  by  statute  or  the  general  rules  of  law  relating  to  settled  ac- 
counts. It  is  imnecessary  to  refer  to  any  other  authorities 
than  those  cited  in  the  judgments  below. 

Appeal  dismissed  with  costs. 

Moss^  C.J.O.,  Garrow  and  Maclaben,  JJ.A.,  concurred. 

Meredith,  J.A.,  concurred  in  the  result  for  reasons  stated 
in  writing. 


November  3bd^  1906. 

C.A. 

HAVEESTICK  v.  EMORY. 

Negligence — Injury  to  Bicyclist  by  Motor-car — Evidence  for 
Jury — Setting  aside  Nonsuit — New  Trial. 

Appeal  by  defendant  from  order  of  a  Divisional  Court,  7 
0.  W.  R.  799,  setting  aside  a  nonsuit  entered  by  Aitolik,  J^ 
and  directing  a  new  irial  of  an  action  for  damages  for  injur- 
ies sustained  by  plaintiff,  when  riding  a  bicycle  on  a  public 
highway,  by  being  run  into  by  defendant's  motor-car. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Oslee,  Garrow, 
Maolaben,  Meredith,  J  J.  A. 

H.  E.  Eose  and  J.  E.  Cook,  for  defendant. 

J.  M.  Godfrey,  for  plaintiflE. 

I^^REDITH^  J.A. : — Nothing  turns  upon  the  character  of 
the  vehicle  which  defendant  was  driving;  if  it  had  been  a 
donkey  cart  or  a  bicycle  or  any  other  of  the  more  common 
means  of  conveyance,  a  like  accident  might  just  as  well  have 
happened ;  the  injury  might  have  been  less,  but  it  is  possible 
that  it  would  have  been  greater;  and  it  is  safer,  whether 
with  Judge  or  jury,  to  consider  the  case  without  arousing 
the  natural  antipathy  of  pedestrians  and  horsemen  against 
the  modem  horseless  carriage.  Defendant  was  quite  as 
much  within  his  rights  in  driving  such  a  carriage  as  plain- 
tiff was  in  riding  her  bicycle.  Each  was  bound  to  take  rea- 
sonable care  to  avoid  injury,  and  even  unnecessary  incon- 
venience to  each  other  and  to  all  others  exercising  their  rights 
upon  the  highway;  and  in  her  own  interests,  as  well  as  having 
regard  to  the  rights  of  others,  the  fact  that  she  was  carrying 
a  parcel  in  one  hand,  and  coxdd  use  the  other  only  in  con- 
trolling her  bicycle,  called  for  greater  caution  on  her  part 
than  if  she  had  not  been  so  incumbered. 

Plaintiff's  case  at  the  trial  was  put  upon  two  grounds: 
(1)  that  defendant  should  not  have  turned  at  the  place  where 
he  did;  and  (2)  that  he  should  have  sounded  his  horn.  If 
these  were  the  only  grounds  upon  which  plaintiff  can  base 
a  claim,  I  am  by  no  means  sure  that  the  nonsuit  was  wrong. 
There  is  no  rule  or  regulation  requiring  vehicles  to  turn  only 
at  certain  places.  Defendant  was  quite  within  his  right  in 
turning  where  he  did,  but  was  bound  to  take  that  care  which 
was  reasonable,  in  all  the  circumstances,  including  the  place 
of  turning,  to  avoid  injury  to  others  or  other  unnecessary 
interference  with  their  rights.  It  is  difficxdt  to  perceive  what 
would  have  been  gained  by  sounding  the  horn.  Plaintiff 
had  seen  defendant's  car,  and  knew,  as  well  as  any  sound 
could  inform  her,  that  it  was  there.  A  sound  from  the  horn 
would  have  indicated,  doubtless,  that  it  was,  or  was  about  to 
be  put  in  motion.  But  what  gain  would  that  knowledge 
bring?  It  would  probably  have  rather  misled  plaintiff  to 
think  that  it  was  going,  or  about  to  go,  ahead,  and  so  away 
from  her.     And  if  it  had  kept  on  sounding,  what  could  she 
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have  done  to  have  prevented  being  run  down  ?  She  was  pro- 
ceeding on  her  way,  hampered  by  her  bundle ;  it  might  only 
have  confused  her  and  made  the  accident  more  likely. 

But  upon  other  grounds  a  prima  facie  case  seems  to  me  to 
have  been  made  out,  however  the  subject  of  sounding  the 
alarm  is  to  be  dealt  with.    Defendant  was  doing  that  which 
must  always  be  done  with  care,  that  which,  upon  such  a 
highway  as  that  in  question,  is  pretty  sure  always  to  inter- 
fere more  or  less  with  the  traflBc;  the  time  of  the  day  made 
greater  caution  necessary ;  it  was  in  the  uncertain  and  decep- 
tive middle  light  betwixt  day  and  night,  and  no  warning  was 
given,  if  any  could  have  been  given,  to  indicate  that  the  car 
was  being  turned  around.     It  was  plainly  defendant's  duty, 
upon  turning,  to  see,  as  well  as  he  could,  whether  he  could 
then  turn  with  safety  to  others  as  well  as  himself,  and  if 
he  could  not  plainly  see,  to  be  the  better  on  the  look-out, 
and  the  more  cautious  in  turning.    All  the  circumstances  of 
the  case  seem  to  me  to  entitle  plaintiff  to  an  answer  from  de- 
fendant, and,  upon  the  evidence  as  it  now  stands,  to  go  to  the 
jury,  contending  that  if  defendant  did  not  see  plaintiff  and 
avoid  injuring  her,  he  ought  to  have  done  so,  and  so  was 
guilty  of  negligence ;  or  else  that  he  did  see  her  and  did  not 
so  act,  as  he  might,  that  no  injury  would  have  been  inflicted, 
whatever  the  jury  might  think  and  find  upon  such  conten- 
tions—-quite  apart  from  any  right  to  go  to  the  jur}'  on  the 
question  of  sounding  a  warning  or  alarm.    If  the  jury  should 
find  that  tlie  proximate  cause  of  plaintiff's  injury  was  neglect 
to  sound  the  horn,  it  will  be  time  enough  to  consider  whether 
there  was  any  reasonable  evidence  to  go  to  the  jury  on  that 
question,  which  may,  of  course,  if  plaintiff  relies  upon  it,  be 
supported  by  further  and  better  evidence  at  the  next  trial. 

The  statute  3  Edw.  VII.  ch.  27,  sec.  5,  provides  only 
that  the  alarm  shall  be  sounded  whenever  it  shall  be  reason- 
ably necessary  to  be  sounded  for  the  purpose  of  notifying 
pedestrians  or  others  of  the  approach  of  a  motor  vehicle. 

OsLER,  J.A. : — I  agree  with  the  judgment  of  the  Divi- 
sional Court,  for  the  reasons  given  by  them,  that  the  case 
should  not  have  been  withdrawn  from  the  jury,  and  that 
there  must  be  a  new  trial. 

Moss,  C.J.O.,  Garrow  and  Maclaren.  J  J.  A.,  concuned. 

Appeal  dismissed  with  costs. 


HE  CAXADIAN   TIN   PLATE  DECORATING   CO.        53I 

November  3rd^  1906. 

C.A. 

Re  CANADIAN  TIN  PLATE  DECORATING  CO. 

MORTONS'  CASE. 

Company  —  Winding-up  —  Contributory  —  Application  for 
Stock — Withdrawal — Absence  of  Allotment  and  Notice — 
Notice  of  Call, 

Appeal  by  the  liquidator  of  the  company  in  a  winding-up 
proceeding  from  order  of  Falconbridge^  C.J.,  affirming  the 
order  of  the  local  Master  at  Hamilton  removing  the  names  of 
the  respondents  from  the  list  of  contributories. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

J.  M.  McEvoy,  London,  for  the  appellant. 
W.  E.  Middleton,  for  the  respondents. 

Osler,  J.A:  : — The  grounds  upon  which  the  Courts  below 
proceeded  in  holding  that  the  respondents  were  not  liable 
are  not  before  us ;  but  of  the  numerous  objections  which  were 
taken  in  their  behalf  to  the  liquidator's  proceedings  against 
them,  I  find  it  necessary  to  notice  but  one,  viz.,  that  stock  in 
the  company  had  never  been  allotted  to  them,  so  that  they 
never  in  point  of  fact  became  shareholders.  The  liquidator 
contented  himself  with  proving  that  on  19th  August,  1904, 
the  respondents  had  signed  an  application  not  under  seal — I 
will  assume  that  it  is  a  joint  application,  thoi^h  in  the 
view  I  take  of  the  case  this  is  not  material — ^by  which  they 
subscribed  for  25  shares  of  the  common  stock  of  the  company 
at  the  par  value  of  $100  per  share,  for  which  they  agreed  to 
pay  "dollars  par  upon  the  delivery  of  the  regular  stock  cer- 
tificate.'* The  stock  ledger  of  the  company  was  produced, 
in  which,  under  the  names  of  the  respondents  and  the  head- 
ing "common  stock,^'  under  date  19th  August,  is  the  entry, 
"Allotted  Bought  Dr.  25  shares,  amount  $2,500,  balance  26 
shares,  Dr.  $2,500.'' 
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The  application  was  canvassed  for  by  one  Hesson,  an 
afi'ent  of  the  company,  who,  in  order  to  induce  the  respond- 
ents to  subscribe,  made  certain  statements  of  fact  as  to  other 
named  persons  having  already  subscribed  for  stock  in  the 
company — statements  which  were  shewn  to  have  been  abso- 
lutely false  to  his  knowledge.  He  took  the  respondents  down 
to  the  company^s  factory,  and  there  introduced  them  to  one 
Thompson,  the  manager.  They  were  shewn  through  the 
factory  by  both  of  them  and  pressed  to  subscribe.  They 
were  disposed  to  take  5  or  6  shares,  but  Hesson,  in  Thomp- 
.  son's  presence,  said  that  they  could  not  take  less  than  $1,000 
worth.  The  respondents  told  them  they  had  no  money  on 
hand,  and  if  they  took  anjrthing  they  would  have  to  raise 
money  by  parting  with  some  stock  Mrs.  Morton  held  in  an- 
other company,  called  the  Carter-Crume  Company,  and  if 
that  was  sold  as  high  as  Hesson  assured  them  it  could  be 
sold,  they  would  take  25  shares.  Both  parties  understood 
that  t6e  shares  would  be  paid  for  by  their  means,  and  the 
respondents  signed  the  application,  and  handed  it  to  Thomp- 
son. Thompson  and  Hesson  then  demanded  a  payment  on 
account,  and  they  were  told  that  if  they  would  come  to  the 
respondents'  house  they  would  be  given  a  cheque  for  $100. 
Hesson  hastened  there  at  once,  and  on  the  arrival  of  the 
respondents  they  handed  him  the  cheque.  In  the  afternoon 
of  the  same  day  the  respondents  began  to  suspect  from  what 
they  heard  from  other  persons  that  they  had  been  defrauded, 
and  went  back  to  the  factory  and  saw  Thompson,  who  en- 
deavoured to  reassure  them,  but  on  the  following  morning 
they  determined  to  withdraw  from  their  application,  and  went 
to  the  office  of  the  company  on  which  their  cheque  was  drawn 
and  stopped  payment  of  it.  It  had  in  fact  been  already  pre- 
sented and  payment  refused  for  want  of  funds.  Later  on 
the  same  morning  Hesson  called  at  the  respondents'  house 
to  get  Mrs.  Morton  to  sign  a  power  of  attorney  to  sell  the 
Carter-Crume  shares,  which  she  refused  to  do,  and  told  him 
emphatically  that  they  would  have  nothing  more  to  do  with 
the  stock  they  had  applied  for;  in  short,  as  plainly  as  pos- 
sible that  they  repudiated  the  application. 

Neither  Thompson  nor  Hesson  was  called  as  a  witness 
before  the  local  Master  on  the  motion  to  settle  the  list  of  con- 
tributories,  and  the  minute  book  contains  no  note  or  entry  of 
any  resolution  of  the  directors  allotting  stock  to  the  respond- 
ents or  directing  notice  of  allotment  to  be  sent  to  them, 
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nor  was  a  formal  notice  of  allotment  ever  sent  to  either  of 
them.  No  attempt  was  made  to  enforce^  payment  of  their 
cheque,  and  they  received  no  further  commimication  on  the 
subject  of  the  shares  now  said  to  have  been  allotted  to  them 
until  the  middle  of  the  following  November,  when  Thompson, 
the  company^s  manager,  sent  them  notice  of  a  call  and  de- 
manded pajrment. 

It  may  plausibly  be  contended  as  being  the  fair  result 
of  the  evidence  that  the  respondents,  as  they  had  a  right  to 
do,  vrithdrew  their  application  for  the  shares,  and  that  this 
came  to  the  notice  of  tiie  company  on  the  day  after  the  appli- 
cation was  signed.  This  would  be  an  answer  to  the  liquida- 
tor's demand:  Truman's  Case,  [1894]  3  Ch.  472.  But  I 
think  a  plainer  ground  is  that  the  company  never  allotted  the 
etock  subscribed  for  or  gave  notice  of  its  allotment  to  the 
subscribers:  Homer  v.  District  Consolidated  Union,  39  Ch. 
D.  646    .     .    .Eobinson's  Case,  L.  R.  4  Ch.  at  p.  322. 

The  entry  of  the  respondents'  names  in  the  stock  ledger 
is  not  conclusive:  Qunn's  Case,  L.  B.  3  Ch.  40;  and  the 
absence  of  any  record  in  the  minute  book  of  any  resolution  of 
the  directors  dealing  with  the  respondents'  application,  and 
the  silence  of  the  persons  who  ought  to  know  whether  it  was 
ever  brought  before  or  passed  upon  by  the  board,  strongly 
supports  the  inference  that  the  stock  never  was  allotted,  and 
that  the  entry  of  19th  August  was  merely  the  unauthorized 
act  of  Thompson  or  of  some  clerk  acting  under  his  instruc- 
tions. 

It  was  pressed  on  us  by  Mr.  McEvoy  that  on  1st  Novem- 
ber and  again  on  15th  December,  1904,  the  directors  passed 
resolutions  declaring  a  call  of  10  per  cent,  on  "the  unpaid! 
capital  stock,"  and  on  23rd  January,  1905,  passed  another 
resolution  calling  up  "the  balance  of  tiie  unpaid  capital  stock 
of  the  company,"  and  that  notices  of  these  calls  had  been 
sent  to  and  probably  received  by  the  respondents. 

I  do  not  think  that  this  assists  the  appellant.  Whether 
the  mere  notice  of  a  call  can  be  regarded  as  equivalent  to 
notice  of  allotment  is  perhaps  questionable:  Nasmith  v. 
Manning,  5  A.  B.  126,  5  S.  C.  B.  417.  It  may  perhaps  be  so 
framed  as  to  be  sufficient  for  that  purpose,  but  I  do  not  de- 
cide it.  The  appellant's  difficulty  arises  at  the  earlier  stage. 
There  never  was,  as  I  hold,  any  appropriation  of  specific 
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Bhares  to  the  respondents.  The  resolutions  making  the  calls 
certainly  cannot  be  regarded  as  such.  These  deal  with  stock 
which  has  been  already  allotted,  and  with  nothing  else,  and 
the  fact  that  Thompson  sent  notices  of  such  calls  to  the  re- 
spondents amoimts  to  nothing  if  the  stock  had  not  be^ 
already  allotted!  to  them  by  the  directors.  There  having 
therefore  been  no  response  by  the  company  to  the  respond- 
ents* application,  they  never  became  shareholders,  and  have 
been  properly  struck  off  the  list  of  contributories. 

Appeal  dismissed  with  costs. 

Moss,  C.J.O.,  Garrow  and  Maolaken,  JJ.A.,  concurred. 

Meredith,  J.A.,  agreed  in  the  result;,  for  reasons  stated 
in  writing. 


November  3rd,  190C. 

C.A. 

EEX  V.  SAUNDEES. 

Criminal  Law — Keeping  Common  Betting  House — Booh- 
makers  in  Charge  of  Betting  Booth  on  Race-course  of  In- 
corporated Association — ''House,  Office,  Room,  or  Ofker 
Place" — Movable  Structure — Criminal  Code,  sees.  197, 
198,  204, 

The  defendants  were  brought  before  one  of  the  police 
magistrates  for  the  city  of  Toronto  upon  an  information 
charging  them  with  keeping  a  disorderly  house,  to  wit,  a 
common  betting  house.  They  elected  to  be  tried  summarily, 
and  pleaded  not  guilty.  Evidence  was  adduced,  and  they 
were  found  guilty  and  fined. 

It  appeared  that  during  the  month  of  May,  1906,  the 
Ontario  Jockey  Club,  an  incorporated  association,  held  their 
annual  spring  race  meeting  at  their  race-course  and  grounds 
known  as  "The  Woodbine.*'  On  part  of  the  grounds  was 
situate  a  stand  with  lawn  in  front  known  as  the  naemberB* 
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stand  and  lawn.  On  another  part  of  the  groundfl,  to  the 
east  of  the  members'  stand  and  lawn,  was  erected  a  stand 
known  as  the  public  stand,  with  a  lawn  in  front  forming  a 
large  space  separated  by  a  fence  from  the  members'  lawn. 
East  of  and  adjoining  the  public  stand  was  a  building  or 
structure  of  wood  wholly  walled  in  on  the  north  side,  partly 
walled  in  on  the  east  and  west  sides,  but  open  on  the  south, 
and  covered  with  a  projecting  shingled  roof.  Under  the  roof 
of  this  building  were  a  number  of  what  the  witnesses  called 
betting  boxes  or  booths.  They  were  not  stationary,  but  stood 
on  castors,  by  means  of  which  they  could  be  moved  from  one 
part  of  the  building  to  another.  In  rainy  weather  they  were 
left  under  the  roof.  In  fine  weather  they  might  be,  and 
usually  some  of  them  were,  moved  out  on  tiiie  lawn  in  front 
of  the  building.  These  were  rented  by  book-makers,  the  rent 
payable  for  each  one  during  the  race  meeting  in  question 
being  $100  a  day.  During  a  portion  of  the  time  while  the 
race  meeting  was  in  actual  progress,  that  is  to  say,  between 
39th  and  28th  May,  1906,  defendants  were  in  possession  of 
one  of  the  booths,  and  were  engaged  in  making  bets  with 
other  persons  attending  the  races.  They  exhibited  on  a 
board  the  names  of  the  horses  named!  to  start  in  a  race,  and 
betted  with  persons  desirous  of  ba«king  any  one  of  them  for 
f  jst  or  second  place.  The  backer  paid  his  stake  to  one  of 
the  defendants,  and  received  a  ticket  shewing  the  terms  of 
the  bet.  If  he  won,  he  was  paid  bj  one  of  the  defendants 
on  presentation  of  the  ticket.  In  this  way  defendants  made 
bets  with  large  numbers  of  the  public  during  each  of  the 
above  specified  days  of  the  meeting. 

Upon  the  trial  defendants'  counsel  objected  that  defend- 
ants could  not  be  convicted  under  sec.  198  of  the  Criminal 
Code,  because  a  booth  such  as  was  used  was  not  a  house,  oflSce, 
room,  or  other  place  within  the  meaning  of  sec.  197  of  the 
Code,  and  further  because  the  oflEence,  if  any,  was  against  the 
provisions  of  sec.  204  of  the  Code,  and  defendants  were  entit- 
led to  the  benefit  of  the  saving  clause  or  provii^  contained  in 
sub-sec.  2  of  that  section. 

At  defendants'  request  the  magistrate  stated  a  case  for 
the  opinion  of  the  Court  of  Appeal. 

The  facts  as  found  by  him  on  the  evidence,  which  was 
made  part  of  the  case,  were  set  forth  as  follows : 
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1.  That  the  Ontario  Jockey  Club  is  a  duly  incorporated 
race  association. 

2.  That  the  common  betting  house  herein  referred  to  was 
opened,  kept^  and  used  by  defendants  during  the  actual  pro- 
gress of  a  race  meeting. 

3.  That  defendants  kept  a  betting  booth  placed  in  that 
part  of  the  grounds  of  the  Ontario  Jockey  Club  specially 
set  apart  for  betting  purposes. 

4.  That  such  betting  booth  was  opened,  kept,  and  used  by 
defendants  for  the  purpose  of  betting  with  persons  resorting 
thereto. 

5.  That  all  the  defendants  were  engaged  in  conducting 
the  business  of  the  said  betting  booth,  which  was  leased  by 
defendant  Saunders  and  under  his  immediate  superintend- 
ence. 

6.  That  a  very  large  number  of  bets  were  made  by  de- 
fendants against  certain  horses  winning  the  different  races, 
with  persons  resorting  to  said  booth. 

7.  That  in  the  enclosure  specially  set  apart  by  the  Ontario 
Jockey  Club  for  betting  purposes  as  aforesaid  there  are  36 
betting  booths,  including  the  one  above  mentioned,  known 
as  "two  dollar  books,*'  which  were  leased  to  persons  called 
''book-makers'*  for  the  purpose  of  betting  as  aforesaid. 

8.  That  defendants  conducted  and  managed  a  betting 
booth  as  aforesaid  during  the  whole  of  the  race"  meeting,  and 
defendant  Saimders  paid  therefor  and  for  the  betting  privi- 
lege $100  for  each  day. 

9.  That  the  betting  booths  in  question  are  of  the  follow- 
ing dimensions:  6  feet  2  inches  in  length;  5  feet  2  inches  in 
width;  and  4  feet  7^  inches  high;  and  are  equipped  for  the 
purpose  of  carrying  on  betting  therein,  and  are  supplied  with 
castors,  so  that  in  fine  weather  they  may  be  moved  from  under 
the  covered  part  of  the  betting  section  of  the  grounds  to  a 
distance  of  a  few  feet  from  the  roof. 

io.  Defendants'  position  was  changed  daily  from  booth 
to  booth,  there  being  a  daily  drawing  for  position  among  the 
book-makers,  but  during  each  day  these  defendants  occupied 
the  same  booth,  where  they  made  bets  with  persons  resorting 
thereto. 
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The  questions  submitted  by  the  magistrate  were: — 

(a)  Am  I  right  in  holding  that  a  betting  booth  as  afore- 
said falls  within  the  terms  of  sec.  197  of  the  Criminal  Code 
as  a  house,  oflBce,  or  other  place? 

(b)  Am  I  right  in  holding  that  the  provisions  of  sub- 
sec.  2  of  sec.  204  of  the  Criminal  Code  do  not  apply  to  the 
offence  of  which  the  defendants  are  found  guilty? 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

J.  M.  Gtodfrey,  for  defendants. 

J.  B.  Cartwright,  K.C.,  for  the  Crown. 

Moss,  C.J.O. : — There  is  once  more  raised  the  question 
60  much  debated  in  Eex  v.  Hanrahan,  3  0.  L.  E.  659,  1  0. 
W.  B.  346,  and  Eex  v.  Hendrie,  11  0.  L.  E.  202,  6  0.  W.  E. 
1016,  as  to  the  extent  and  meaning  of  sees.  197,  198,  and  204 
of  the  Criminal  Code,  and  the  relation  of  the  latter  to  the 
two  former. 

It  will,  however,  be  more  convenient  to  deal  seriatim  with 
the  questions  as  submitted.  In  view  of  the  findings  and  evid- 
ence, the  first  question  presents  no  serious  diflBculty.  Much 
li-hi  is  afforded  by  the  cases  decided  in  England  under  the 
Imperial  Act  16  &  17  Vict.  ch.  119,  as  well  as  by  our  own 
decisions. 

Whether  the  booth  in  question  here  was  a  house,  oflSce, 
or  other  place,  within  the  meaning  of  sec.  197,  is  largely,  If 
not  entirely,  a  question  of  fact.  The  point  to  be  determined 
is  whether  the  nature  of  the  structure,  its  position  on  the  race 
grounds,  the  manner  of  its  occupation  by  defendants,  and 
the  uses  to  which  it  was  being  put,  justify  the  conclusion 
that  it  was  a  house,  office,  or  other  place,  opened,  kept,  or 
used  for  any  of  the  purposes  specified  in  the  section. 

The  English  cases  develop  two  lines  of  decisions  depend- 
ing upon  the  facts  in  each  case.  They  turn  chiefly  on  the 
point  whether  there  was  or  was  not  such  a  fixity  or  localiza- 
tion by  the  persons  charged  of  structure  or  ground  as  to 
constitute  a  "  place  "  within  the  16  &  17  Vict.  ch.  119. 

The  Courts  have  declined  to  define  a  ^^place"  in  general 
terms,  but  they  recognize  the  principle  that  a  "place'^  must 
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be  in  some  senfie  fixed  and  ascertained^  and  the  inquiry  is 
whether  the  facts  of  the  particular  case  shew  that  the  person 
charged  was  making  such  use  of  a  house^  office^  room^  or  othei 
place^  in  which  he  was  operating^  as  to  bring  him  within  the 
Act.     .     .     . 

[Eeferenoe  to  Shaw  v.  Morley,  L.  K.  3  Ex.  137;  iiows^ 
V.  Fenwick,  L.  E.  9  C.  P.  339 ;  Liddell  v.  Lofthouse,  [1896] 

1  Q.  B.  295;  Brown  v.  Patch,  [1899]  1  Q.  B.  892,  19  Coi 
C.  C.  330;  Powell  v.  Kempton  Park  llaeecourse  Co.,  [1897] 

2  Q.  B.  242,  [1899]  A.  C.  143.] 

Are  the  facts  of  the  present  case  sufficient  to  justify  an 
inference  similar  to  that  drawn  in  Brown  v.  Patch  ?  The  de- 
fendants were  in  charge  of  a  definite  localized  place,  and 
occupying  and  using  the  structure  for  the  purpose  of  carrying 
on  the  business  of  betting  with  all  persons  who  might  resort 
thereto  for  the  purpose  of  betting  with  them.  It  was  so  situ- 
ated and  marked  out  that  any  one  wishing  to  bet  could  read- 
ily find  defendants  there.  The  booth,  though  open  to  the  air, 
had  some  of  the  characteristics  of  a  room  and  many  of  thoee 
of  an  office.  It  was  enclosed  by  walls  of  a  considerable  height, 
and  it  contained  the  usual  fittings  or  accessories  of  an  office, 
such  as  desks,  tables,  and  chairs.  Business  was  transacted 
there  in  connection  with  bets  made  and  the  money  received 
and  paid  in  respect  of  such  bets.  It  was  as  much  an  "office'' 
and  a  "place"  as  the  structure  described  in  Shaw  v.  Morley, 
supra.  The  magistrate  was,  therefore,  right  in  holding  that 
the  betting  booth  so  used  by  defendants  fell  within  the  terms 
of  sec.  197  of  the  Code.  If  it  was  not  an  "office,''  it  was 
certainly  a  "place,"  but  it  was  probably  both. 

The  first  question  should,  therefore,  be  answered  in  the 
affirmative. 

The  answer  to  the  second  question  depends  .  .  .  upon 
a  consideration  of  the  relation,  if  any,  of  sec.  204  to  sees.  197 
and  198. 

Iteading  the  former,  it  is  not  easy  to  see  what  it  has  in 
common  with  the  other  two,  except  in  respect  of  the  general 
ground  that  each  is  directed  to  the  suppression  of  methods 
adopted  for  enabling  persons  to  indulge  in  the  practice  of 
betting.  Each  seeks  to  prevent  'or  end  means  adopted  for 
giving  persons  wlio  are  minded  to  bet  an  easy  opportunity 
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of  doing  80.  But  they  do  not  deal  with  the  same  eases  or 
class  of  cases.  Without  going  the  length  of  saying  that  proof 
of  the  commission  of  some  of  the  acts  prescribed  by  sec.  204 
would  not  be  any  evidence  to  support  a  charge  of  keeping 
a  common  betting  house  under  sees.  197  and  198,  it  may 
safely  be  said  that  it  is  not  easy  to  conceive  a  case  in  which 
a  person  charged  under  sec.  204  could  be  convicted  on  proof 
merely  of  the  facts  necessary  to  support  a  charge  under  sees. 
197  and  198. 

In  the  present  case  there  is  nothing  in  the  findings  of  the 
stated  case  or  the  evidence  to  bring  defendants  within  the 
scope  of  sec.  204.  The  most  plausible  argument  used  in 
favour  of  the  view  that  this  was  a  case  falling  within  sec.  204 
was  that  defendants  were  keeping,  exhibiting,  or  employing 
a  device  or  apparatus  for  the  purpose  of  recording  bets  or 
wagers.  But  it  seems  plain  that  the  device  or^apparatus  re- 
ferred to  in  sec.  204  (b)  is  something  entirely  different  from 
a  betting  booth  to  which  the  public  resort  for  the  purpose 
of  betting  with  a  person  who  appears  to  be  the  owner,  occu- 
pier, keeper,  or  manager  thereof,  or  the  ordinary  equipment 
of  such  a  booth.     ... 

[Reference  to  People  v.  Weithoff,  93  Mich.  631 ;  State  v. 
Shaw,  39  Minn.  153.] 

The  provisions  of  sec.  204,  except  the  words  "or  made  on 
the  race-course  of  an  incorporated'  association  during  the 
actual  progress  of  a  race  meeting'*  at  the  end  of  sub-sec.  (2), 
were  first  enacted  by  Parliament  in  1877  by  40  Vict.  ch.  31. 
In  1892,  when  the  Criminal  Code  was  first  enacted,  the  lat- 
ter words  were  added  to  sub-sec.  (2).  At  the  same  time  sees. 
197  and  198  were  for  the  first  time  introduced  into  our  law, 
being  taken  from  the  Imperial  Act  16  &  17  Vict.  ch.  119. 
There  was  then  no  more  doubt  than  there  is  to-day  that  these 
provisions  prohibited  the  keeping  of  a  common  betting  house 
on  a  race-course,  even  though  the  betting  carried  on  was 
during  the  actual  progress  of  the  races.  If  it  was  the  inten- 
tion of  Parliament  to  sanction  the  existence  of  betting  houses 
at  race-courses  at  such  times  and  in  such  circumstances,  one 
would  have  expected  that  when  it  enacted  these  sections  it 
would  have  introduced  into  them  a  clause  similar  in  import 
to  the  words  added  to  sec.  204.  Instead  of  so  doing,  it  ex- 
pressly confined  the  operation  of  these  words  to  the  provi- 
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sioiifl  of  the  latter  section.  In  face  of  the  clear  language  of 
snb-sec.  2  of  that  section,  it  does  not  seem  possible  to  extend 
the  saving  clause  to  any  other  sections,  or  to  say  that  their 
provisions  are  inapplicable  to  every  form  of  betting  carried 
on  upon  a  race-course  during  the  actual  progress  of  a  race 
meeting.  And  in  Eegina  v.  Giles,  26  0.  E.  586,  a  Divisional 
Court,  the  then  ultimate  court  of  appeal  in  criminal  cases, 
seems  to  have  been  of  the  opinion  that  sees.  197  and  198 
and  sec.  204  (1)  did  not  relate  to  the  same  matters:  see 
Boyd,  C,  p.  592,  and  Meredith,  J.,  p.  594. 

For  the  above  reasons  the  answer  to  the  second  question 
should  be  in  the  aflfirmative.  Indeed  it  might  have  sufSced 
to  refer  to  the  reasons  given  in  Eex  v.  Hanrahan,  supra.  But 
the  earnestness  with  which  it  was  argued  that  this  case  was 
not  governed  by  the  decision  in  that  case  may  afford  aome 
feason  for  again  traversing  the  same  ground. 

The  questions  should  be  answered  in  the  aflBrmative,  and 
the  conviction  aflSrmed. 

OsLEB,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclarbn,  J.  A.,  also  concurred. 

Gareow,  J.A.,  dissented,  for  reasons  stated  in  writing. 
Briefly  his  opinion  was  that  sees.  197  and  198  have  no  appU- 
cation  to  the  case  of  betting  carried  on  upon  the  race-course 
of  an  incorporated  association  during  the  actual  progress  of 
a  race  meeting,  whether  or  not  such  betting  takes  place  with- 
in or  without  doors,  or  in  any  particular  ^Tiouse,  office,  room, 
or  other  place,''  so  long  as  it  is  within  the  boundaries  of 
the  race-course,  and  so  long  also  as  the  betting  ia  confined 
to  the  races  then  in  progress  upon  that  race-course. 

Meredith,  J.A.,  also  dissented,  being  of  the  like  opinion. 


GOODWIN  V.  CITY  OF  OTTAWA,  541 

November  3bd,  1906. 
C.  A. 
GOODWIN  V.  CITY  OF  OTTAWA.     . 

Appeal  to  Court  of  Appeal — Leave  to  TTppeal  from  Order  of 
Divisional  Court  —  Special  Grounds  —  Assessment  and 
Taxes. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court,  ante  77,  aflSrming  judgment  of  Teetzel, 
J.,  7  0.  W.  B.  204,  after  trial  without  a  jury  at  Ottawa,  dis- 
missing the  action. 

H.  S.  Osier,  K.C.,  for  plaintifiE. 

W.  E.  Middleton,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gab- 
row^   Maclaren.  Meredith,   JJ.A.),  was  delivered  by 

Moss,  C. J.O. : — The  action  is,  in  form,  one  to  restrain  de- 
fendants from  collecting  or  enforcing  payment  of  taxes  upon 
an  assessment  for  income  in  respect  of  dividends  from 
shares  held  by  plaintiff  in  the  Ottawa  Electric  Bailway  Com- 
pany. 

The  question,  so  far  as  monetary  value  is  concerned,  is 
wheiiher  plaintiff  is  liable  to  pay  a  sum  of  about  $25  a  year 
for  the  next  17  years  at  the  furthest,  or  about  $425  in  all.  It 
is  said  that  there  is  a  special  feature,  in  that  there  are  other 
shareholders  of  the  railway  company  resident  in  Ottawa  who 
axe  in  the  same  plight 

But  there  are  other  shareholders  resident  in  other  parts 
of  Ontario  who,  when  assessed!  in  the  several  municipalities 
in  which  they  reside,  could  not  avail  themselves  of  the  agree- 
ment sought  to  be  set  up  against  defendants.  Plaintiff  him- 
self could  not  do  so  if  he  went  to  reside  in  another  munici' 
pality. 

It  cannot  be  said  that  the  litigation  is  one  affecting  the 
rights  of  the  whole  body  of  shareholders.  In  point  of  fact, 
all  the  shareholders,  including  plaintiff,  are  obtaining  an  in- 
cidental advantage  from  the  exemption  given  the  company, 
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inasmuch  as  the  saving  of  outlay  thus  effected  pivumably 
enhances  the  amount  of  the  dividends  on  the  shares.  Neither 
on  this  branch  of  the  case,  i.e.,  the  effect  of  the  agreement  set 
up  in  the  pleadings,  nor  on  that  touching  the  claim  to  ex- 
emption under  sub-sec.  7  of  sec.  10  of  the  Assessment  Act— 
the  provisions  of  which  as  affecting  the  shares  and  dividends 
in  question  must  be  read  in  connection  with  sub-clause  (i)  of 
sub-sec.  1  of  the  same  section — does  the  case  seem  to  be  of 
such  importance  or  to  present  such  special  reasons  for  treat- 
ing it  as  exceptional  as  to  justify  the  allowance  of  a  further 
appeal. 

Motion  refused  with  costs. 


ERRATUM. 

In  Munro  v.  Smith,  ante  at  p.  456,  9th  line  from  the 
top  and  following  lines,  strike  out  all  the  words  from  "  but 
it  is  very  obvious '*  to  the  end  of  the  paragraph.  These 
words  were  inserted  owing  to  a  misapprehension. 


-Sua  ^\  t^qSnoiq  eq  :^ou  p|noo  uoi:^d«  j^jnuis  y  "loj  Suipuaif 
-uoo  SI  jmuiBid  :^«qiii  si^iuuad  s!^jnoo  ^^^  P  aoipBjd  aq'^ 
ji  p8|!jj«:js  ^i^BaiS  aq  ^m  siaini^oBjnuBui  u3iajoj  88a{:^qnop 
pa«  *:^udsaid  aq;  a3[i|  uoi!^ob  ub  o:^  pai^ddB  uaaq  SBq  aing  aq; 
djaqid  pd:^odai  si  asBa  o^  -pauapui  i^iB^jS  aq  {^i^  ^^"3.  ^^'\ 
JO  adoos  aq;  ^siiBAaid  ji^xn^id  jo  uoT;na;uoo  aq;  jj  -not; 
-a«  }o  asiiBa  b  qans  sasopsip  niiBp  jo  ;nauia;B;s  aq;  laq; 
-aqii  91  uoi;sanb  aq;  puB  'oijb;uo  ni  pa;;Trauioo  ;jo;  b  uodn 
papnno|  noi;aB  ub  in  pa^o||B  aq  Xbui  ouB;no  }o  ;iio  aaujas 
;Bq;  ;oa5a  ui  sapuoid  (a)  ^91  a^ng    •     •     •    :-£  ^aaavj\[ 

•s;iiBpuajap  loj  'q-^  'o^pia  'h  'Ai 

•Bi;iiiBld  loj  'uBiaqj  'x  'I 

•olib;uo  ^  ^iaiCo|diua  8j5i;uiB|d  0;  'puBpoog  ui  '8;uBp 
-najap  ^q  paqddns  asnj  aAi;aa;ap  b  }o  noisojdza  dJii;Bmajd 
aq;  0;  *paSan«  sb  '3umo  'oub;uo  ni  5i;uiB|d  iCq  pauiB;sn3 
sauntni  jo;  saSBuiBp  jdAOoaj  0;  noi;oy  's;soo  q;m  noi; 
-OB  aq;  Suissiuisip  puB  'nnB|o  jo  ;uaraa;B;s  puB  suorainns  j o 
%UM  aq;  jo  *puB|;oog  *ao39B]{)  ui  8;uBpuajap  uodu  aoiAias 
8uiiion«  Bi;uiBxd  iq  painB;qo  japio  apisB  Sui;;as  ^^^f  a;uB 
'aiaquiBqQ  ui  ja;fiB}\[  jo  japjo  uioj;  jfT;inBxd  iq  jBaddy 

-tag-  9yti  0^  pniddng  9sn£  mxpd^dQ  ^q  UH'^Y'^d  ^  ^^f 
"**/ — ouvi^uQ  ^?  p9^^%iuiuoQ  piox — {9)  ^91  9iny[ — uoipy 
lo  9snvQ  —  uoy^oypsunf  /o  ^no  90}(U9g  —  sitoiumng  /o  ;u^ 

00  HAiso^dxa  s^aao^  ^  ^losaaaxv 

•s«aawvH3 
*906I  'hx^  HaanaAO^  '£  ^aaavj^ 


•uoi;BOT[ddB  siq;  jo  9;goo  aq;  o;  sb  lapio  ou  asjBui  j  puB 
'io;BpmbT[  aq;  uodn  diqspiBq  qonui  saAjoAui  asBO  aqi 

•utbSb  o;  ua^ods  10  ;uasuoa  Xq  pa|;;a8  aq 
tsm  lapjo  praiioj  aq;  os  *s;uaijo  Jiaq;  uaaM;aq  sXauoni  aq; 
JO  uoisiATp  aq;  uodn  paai^B  aiaA  /aq;  piBS  ^a;B;sa  iajqaB;vj! 
oq;  puB  ^'OQ  ^  siAarj  ^jiioug  puB  pooH  loj  jasunojj 

•s;iiBoi^ddB  aq;  o; 
;no  piBcI  aq  ospe  ;9nui  ;inoo  ui  60'^8T'I$  ^^I     •s;uBDnddn 

'9sx^0d3y[  ii^asAii  oivrmo  sex  899 


aq:^  o^  ja^o  pivd  aq  :^siiin  aaxrefeq  aqt^  pme  'oo9t  9i{^  Jo  ^^o 
lot^vpinbii  aq^  iCq  paaiv^ai  aq  ivm  paidonv  os  uins  aqx 

-not;s9 
-aadmoa  pnB  si^soo  jo}  iioi[«  o:^  jadojd  aq  ppaoii  ;BqA  aou}{ 
o%  noi^isod  a{q«inoABj  b  ui  s[  aq  puB  'a^iif  ivoo[  aq;  aio; 
-aq  na^vtf  n^  aiaii  s^nipaaaojd  asaqj,  *anoiv  ia;;viu  :|«q; 
q:}Ui  pai^aaimoD  saaujas  siq  loj.  JO^Bpmbii  aq;  a^Bsnaduioo 
jCXJLiBj  ijiA  ;Bq;  Tuns  B  uiaiaq;  Sujpripui  *009$  ^^}  Saizipai 
q;iii  pa^aanuoa  's;soa  s^ot^Bpmbn  aq;  JOj  Tims  ladojd  b  x^ 
Xbui  aq  puB  *a9pnf  |Bao|  aq;  aiojaq  x\v^9  si  ia:;;Biii  aqx 

•uot;Bpmbi|  aq;  jo  qoTiBiq  ;Bq;  uodn  ;nad9  aun; 
pnB  na^B;  aiBO  aq;  joj  noi;Bsnaduioa  siq  sb  urns  a^qBaot) 
-Bai  B  JOJ  ^;TJOijd  aABq  ppioqs  io;Bpnibn  9q;  '009$  ^^}  W^ 
pa;aainioa  8;8oa  noi;BziiBai  aq;  o;  nopippB  m  *3[inq;  i 

•  •  '  '2Z9  'qO  8  [C68T]  '"oQ  ^^oq  puB  sbq  aJtqspjoffj;s 
aj  uj  :piBd  uaaq  ;ou  aABq  qoiqii  jo  s;soo  aq;  puB  j[o;BpnLbq 
aq;  ^q  na3iB;japnn  uoi;b3t;tx  iCq  pazr[Bai  SBii  ;Bq;  putij  aq;  jo 
;iBd  ;Bq;  o;  pna;xa  ;on  ppioqs  'laAaAioq  'aidianijd  srqx 

'88  'a  '^0  IZ  ''00  oSBqumij  BpBUB^ 
JO  uoTunnoa  ai  uj  puB  '^9x  '(j  "qo  ^x  *X;aiDog  ;naai;8aAn£ 
araou  ai  nj  iCq  paj;;as  si  siq;  5ja;;Bxii  aq;  ui  :;naTna|a  oa 
suijoj  Jo;BpTiibTj  aq;  jo  sSatpaaooad  aq;  jo  ssana^qBHOSBdi 
aq;  ;Bq;  puB  *jo;Bpinbi|  aq;  o;  ^ijoud  ai  piBd  aq  o;  paj;i;na 
ajB  'a;B;8a  ia]qaB;g  aq;  puB  ^'oq  ^  siMa^  ^Aoug  puB  pooi{ 
aiaq  pa;B;s  s;obj  aq;  uodn  ;Bq;  A^aqs  o;  inaas  sasBO  aqj^ 

"009$  ^]^%  P  ifjaAOoai  aq;  q;TA^  pa;aainioD  apBui  s;uaui 
-ap;as  o;  uoi3ua;;B  ^Buosjod  oabS  aq  ;Bq;  puB  'piBd  naaq 
;ou  aABq  ;Bq;  8;soo  paunoui  aq  qoiqM  o;  ;oadsai  in  poB 
^XuBduioo  aq;  jo  8aijo;nqu;uoo  paSajiB  jaq;o  q;iM  uot;bSi;i[ 
UTB;jaa  jo  aauanbasnoa  ni  uiiq  iCq  paiaAOoai  sbm  spoBq  siq 
^1  009$  ^^'\  V^^^  9A9qs  io;Bpmbi|  aq;  jo  ;iABpggB  aqj, 

•uoi;Bsuaduioo 
siq  easoj  puB  ^sSnipaaoojd  uoT;BpmbT|  aq;  jo  8;sod  uaio  siq 
XBd  o;  epunj  ;iioq;TA!L  ;ja{  si  io;Bpinbi|  aq;  'sjiBAaid  uoi;iia; 
-uoo  ia;;Bt  siq;  jx  •a;B;sa  ja|qaB;g  aq;  puB  Aioug  puB  poox{ 
naaM;aq  b;bj  ojd  papiAip  aq  p{noqs  pnnj  aq;  jo  aooBjBq  aq| 
;Bq;  puB  ^'OQ  ^  smaq;  jo  8;80o  aq;  jo  ;uani^Bd  m  ;sJ5  oS 
pjnoqs  sprrnj  aq;  ;Bq;  papua;noo  *a;B;sa  iaiqaB;g  aq;  poB 
*'00  V  siAvaq  'A^oirg  puB  poou  loj  lasrmoo  a]iqm  'spireq  siq 
UI  a;B;sa  aq;  uodn  aSiBqo  ;8j[g  b  uiioj  ppioqs  uoi;BSuaduioo 
puB  s;8oo  siq  ;Bq;  papua;uoo  io;Bpinbi|  aq;  loj  lasunog 

^S5  00  msKiHOYK  jscaavs  sn 


dq:^  ^suibS?  japio  ub  aABq  ja^qoB^^g  'pj[  x*  '^K  Jo  soAi^B^uas 
-eidai  aq:^  puB  *piB(i  uaaq  :^ou  aABq  'lapio  dn-SaipuiA  aq:^ 
paniB^^qo  oqii  sjo^^ipaia  aq:^  ''oq  sy  suia'^  jo  s;soo  aqj, 

•ii^np  giq  SuTop 
naaq  i^iaaiBas  aABq  p^noAk  aq  'A^ong  poB  pooQ  jo  i^:^niqBii  aq:^ 
(y\  Snpiooi  spnBq  siq  m  aouapiAa  aq;  '\iiioq  aq;  o;  ^aasajd  o| 
pa;;iTno  aq  pBq  ^paapm  f^ioo;  aq  asjiioa  aq;  ni  pasiApB  j|aiv 
BBJi  lo^Bpmbix  aqjf  'sauo^nqu^noa  sb  a|qBi{  aidAL  A^ong  pnB 
pooH  '\^%  P^^  *rt^T*^  ^^  io;Bpinbi|  aq;  jo  noi;na;iioo  aq; 
;Bq:^  nomido  }o  aiaAi  g  'amBO  ia;;Bm  aq;  uioqAi  aiojaq  saSpnf 
XX  JO  ;iio  'inoABj  siq  m  ;iiioo  auiaidng  aq;  m  saSpnp 
0M!\  JO  SAkatA  aq;  sb  wqml  sb  ^jBaddy  Jo  ;inoo  aq;  iCq  puB  *aoa 
riiSia^q-  aoi;8ii[»  'lyi  i({  panug^B  oin;  iti  'aSpnjf  {booj  aq;  jo 
;uaiii3pnC  aq;  pBj  aq  i  apBui  ;draa;;B  aq;  xn  pai^i;snf  i[[ait;tia 
SBAk  aq  ;Bq;  JBaddB  p^noAi  ;i  pire  'io;Bpmbi^  aq;  jo  iiioabj 
in  paAiosai  aq  ;snin  ^3{Tnq;  j  *asBO  aq;  jo  ain;Baj  giqj, 

•io;BpTnbi|  aq; 
Xq  uaip;  aiBa  aq;  puB  'iCuBduioo  aq;  o;  Akoug  puB  poog;  jo 
i;i|TqBix  pasoddns  aq;  q;ui  pa;oaunoo  9;obj  aq;  niB;jaa8B  o; 
nasfe;  sda;s  aq;  q;J0j  8;as  iaq;jnj  ;iABpigB  aqx  ^/io;BpmbTi 
8B  saaiAjas  ^ni  loj  noi;BJaiiiiTnai  £xvb  paAiaaai  ;aiC  sb  ;on 
aABq  I  ;Bq;  •  •  •  :  piBdim  \[ii\s  aiB  *uo  pajjjBO  naaq  aABq 
sSnipaaooid  aq;  moqAi  aiojaq  pnB  'pajjajai  sbai  ja;;Bni  aq; 
moqii  o;  aSpnjf  jbooj  aq;  o;  aiqB^Bd  saaj  aq;  Snipnioui  *o; 
-eiaq;  ;napTDin  noi;BSi;i|  aq;  jo  puB  sSoTpaaooid  dn-SmpuiA 
aq;  jo  s;soo  aq;  ;Bq;„  puB  '^waq  aq;  ui  ;ipajo  siq  o;  009$  puB 
ynoQ  m  60'=^8I*I$  JO  ;8T8uoo  iCuBdraoo  aq;  jo  s;a88B  aq;  ;Bq; 
SAiaqs  Jo;Bpinbt\  aq;  jo  ;TABpgB  aqx  "iCaBdoiog  XiauiqoBjt 
napBg  aq;  jo  ^^s;as8B  aq;  jo  ;iio„  iCsd  o;  paiapjo  uaaq  SBq 
io;BpinbTX  aq;  qatqAi  '90'IZJL'H  P  VW  «  Sai^lBui  '^g-gOSi 
;b  ;ino3  ^^IH  P^^  {Baddy  Jo  '\^^o^  aq;  m  poB  *69*21?8$  ^« 
;jnoo  araaidng  aq;  ut  pazB;  aiaAi  s;uBjpddB  aq;  jo  s;900  aqx 
^^';jno3  siq;  ui  sb  ^aoT;snf  jo  ;ino3  ;q2iH  ®M^  ^T  P^^  'oub; 
-no  JO  paddy  Jo  ;jno3  aq;  ut  jiaAi  sb  s;uBiiaddB  piBs  aq;  iCq 
paunaui  s;soo  aq;  '^uBdrao3  iCjauiqoBpi  uapBg  aq;  piBs  aq; 
JO  s;a88B  aq;  jo  ;no  '(Akoug  puB  poou)  s;uBi]addB  piBS  aq; 
o;  ^Bd  op  puB  pjnoqs  (io;B,ptnbT|  aq;)  ;uapuodsai  piBs  aq; 
;Bq;  a3pnfpB  puB  lapio  jaq;inj  pip  ;itio3  siq;  puy,,  :s;sod 
aq;  JO  uoi;Tsod«Tp  Sutaioj^oj  aq;  apBui  ;jiio3  auiaadng  aq; 
jo  japjo  iBuuoj  aqx  '9^^  'H  '0  'S  9g  'napa  -a  pooH  Q^S 
*S8Lio;nqTj;uoD  jo  ;st|  aq;  50  sauiBU  iiaq;  3ut3[tj;8  apBui  sbai 


japjo  UB  puB  'uoi:^ad:^noa  iiai[;  ui  [u^sseaous  ^idjA  Aioug  pu« 
pooH  aiaqii  *BpBUBQ  jo  ifino^  auiaidng  aq;  o;  paijjBO  uai(:^ 
SBii  ia:^:^Bui  aqx  "tBaddv  Jo  ymoQ  aq:^  iCq  p[aqda  SBJi  *iB8d 
-dB  I9q:jinj  b  uodu  '0114  ui  aq  puB  'a^pnp  [booi  aq:^  jo  japio 
aq^  pauiB^stts  ''£  'uosn^iaj  puB  'papaddB  iCaq^  fsauo|aqi4 
-aoa  }o  :^ST[  aq:^  nodn  paoB^d  aia^  Moug  puB  pooj}  uoi:^BOi|ddB 
siq  uodu  puB  'jo^Bpmbii  pa;uioddB  :^uiaq  uapg;  -g  '£  'Aond 
-uioo  aq;  JO  aio^ipaiD  ''og  jy  STiiiaT[  'aissau  jo  uoi^BOiiddB 
aq!^  uodn  apBxn  SBii  japjo  dn-2uipaLdi  aqx — -'f  'aaavK 

•Jo:^Bpinbi[  aq;  loj  '^q^iBjj  -q    f 

•a:^B:|8a  la^^qa^i^g  aq^  puB  '03  ig  sp^^TE  -loj  'sauof  'a  'f 

•iioug  puB  poog  10}  *uo;a[ppij[  -g;  -^ 

•<n  papp 
-ua  aq  o:^  BpBUB^  jo  :^nop  auiaidng  aq^  iCq  paSpnCpB  aaaq 
pBq  6:^iiBai{ddB  aq:^  qaiqii  8:^800  ^lB:^a^  ^nBdoioa  aq:^  }o  s^asss 
aq^  JO  :^no  iCBd  iCuBduioa  iCiamqDBj\[  uapBg;  aq^  jo  Jo^Bpiubq 
aq:^  i^Bq:^  lapio  ws  loj  Aoug  puB  poojj  ^q  uoi;BOi[ddv 

— sdi^uouj  —  xopypynbvj  ^0  uo%p)su9dmoQ  puv  s^soj 

/o  fhoudioi^dQ — spssy  j/o  %no  ptvj  aq  0^  p9jt9p^Q  S9%M)^nq 
-xdpio^)  pdddiiY  ^0  spoQ — /iuvdiuoQ  ^0  dn-Smputj^ — s^soq 

00  iaajsiHOVH  xaava  an 

'SHaSRYHO 

'9061  'HX9  saffKacAO^  '        '£  'aaavpi 


•^naAa  Awb  xn  si^nBuaddB  aqt^  ^stitbSb 
91^800   q^m   paddB   aq!j   paesmsip  ^'£'Q   'aoaraauooiyjE 

•|fT:^TiTBid  loj  '-Q-^  'rppuiy  '^ 

"\ipxByp^  ^irapuajap  joj  'qji  '^^m  'H  "M 

•si^uBnaddB  loj  'uBoxa^OBpj  -g;  •  j 

•:^pjre3[0[fr  ^uBpuaj 
-ep  ^stiibSb  10  Bi^uBjjaddB  aqt^  ^sutbSb  paaoojd  aq  laq^aqM 
^oap  o:^  5i;inB|d  x^duioo  0:^  8^irBf[addB  Xq  uoii^oin  Sni^srai 

S99  00  i^sKiHOVK  ^sarff  an 


-Hip   (fsf  a:^iiB)   siaqureqo  ui  jaijsBj^  jo  lapio  uioij  o^uoi 
-ojj  }0  ^la  dq;  }o  aoii^BJodioa  aq:;.  si^uBpadjap  iq  {.Bdddy 

fSUWSv  UkWlQ  9UQ — S^UVpUd^9(J  001^  ^0  9U0  ^SUw5v  p990 

"^^d  ^  P^IS  ^?  MH^PU  l9diuoQ  0^  uoj'^opii — d^UVtUdOJ, 
'jt9j  oifp9dg — 3u%pv9ij  S^UVpU9^9(J  }o  J9pU%0f — ^y^Mj 

•3Nva  xoiaaaAOS  '^  saiAva 

•9O6I  'hx9  saapiaAO^  'fO  'aoaiHaKooivj[ 


•astiBD  BJ{%  ut  aq  ^m 
9\%oD  eq^  '^:|inod  jBpopjred  siq^  uo  paugap  puB  paiapisuoo 
uaeq  :^oa  SBq  aai^aBjd  aq:^  pnB  ^mqu  si  uoi|8anb  aq:^  sy 

•iCjtBssaoauari  aq  ^biu  *aiq'Bgi:^sn!!  q^noq:^  *uoi:^oxn  aq^  pnB 
*[Bijq  o:j  SaioS  ajojaq  pa^^as  aiB  suot^OB  iuBiu  asiiBoaq  jCbj 
-ap  aq:^  iCq  paoipnfajd  aq  :^ou  ^tm  uopBoi[ddB  aq;  puB — uaq:^ 
111^  apBin  aq  ;ou  p^rioqs  !^nq  'anssi  ;b  si  asuBO  aq:^  la^jB  dn 
;qSnojq  aq  i\y\s  ubd  ;t  ^uaq:^  apBin  ;ou  jj  '(q)  asnBp  japan 
apBin  ST  noi^oin  aq;  ji  'SuipBa^d  ajojaq  raiBp  jo  ^uauia^B^s 
aq;  ;suibSb  aAom  o;  aq  o;  suiaas  aopoBjd  ;Dauoo  aqx 

•pasupB  08  jT  ^atui;  jadoid 
aq;  ;b  uoT;BDiiddB  aq;  Sumanaj  ui  B;uBpaojap  aoiipnCajd  ;ou 
np"'  ^IX     •passTXflsip  ST  puB  8{iBj  *ajojajaq;  *uopoui  aqj, 

•asBD  iBpiDpiBd  aq; 
o;  aiqBDiiddB  ^i  ipdMOnoj  aq  ^ipnsn  ppoo  (q)  asnBp  uaqj, 
•pau;  aq  ^^uamaAuoa  ;soTn  ubo  uoi;db  aq;  aiaqii  *os  jt  *puB 
'paimbai  aq  niii  aanapua  iaq;aqA  uiB^d  apBui  si  ;i  puB  *pang 
-ap  aiB  sanssi  aq;  li'^uxi  apBUi  aq  ;buirBO  uopoin  b  qons  ;Bq; 
smaqs  'sSf  'G.  'RO  62  'qqoO  '^  IT^^OJ  ^^M?  pan^jB  sba  ;i 
ptre  *;dbj  jo  suoissirapB  no  jo  pasodsip  aq  {[xm  noi;DB  aq;  ;Bq; 
*a]qBqojd  sniaas  pnB  *;nanm5jB  aq;  no  pa;B;s  SBii  ;i  -paia 
-Aipp  naaq  ;aiC  ;on  SBq  iCnBdraoo  ^ibjaix'bi  ;aai;s  aq;  jo  aonaj 
-ep  JO  ;nania;B;s  aq;  'anssi  ;b  Smaq  asnBO  aq;  tnoij  ibj  og 
^  (p)  asnBp  a5[0Ani  o;  noos  oo;  ;aX  sb  ;on  ;i  st  ;ng;  'ann;. 
jtadojd  aq;  niq;iAL  (p)  629  lapim  noi;oui  JBjnnts  b  ;uaAaid 
;ou  iiyA  ;Bq;  ^paAiBii  si  ^iiB^nSajji  aq;  ji  naAa  *;qnop  o^ 

•X;uBinSaxn  jo  pnnoiS  aq;  no 
apvm  ji  s^iBj  noT;oin  aq;  ;Bq;  noinido  jo  'aiojajaq;  ^b  i 


'6Lf  '^  »« 
*H  'd  81  'iwajQ  "A  UBuijog;  o&s  :i9aibm.  Aq  pajtio  aq  laiaa 
UBD  qaiqAL  ^jC^ijinu  b  xuoij  i^ua^ajfip  9^mb  si  siqx  'aAOUij 
ALOa  oqii  s^aepudjap  axfj  iCq  paAiBA  sBii  (auo  aq  :^i  ji)  £[ub[ 
-n5aui  aq)  3[aiq)  j  asBO  siq:)  ui  -iC^uBpi^aui  aq:j  jo  aSpai 
-Aoa3[  ja:^}B  ua^B:^  uaaq  snq  da:^s  qsaij  b  ji  xIC  ^pia  lapoii 
paAiBAv.  i^iaAtsnpuoo  si  puB  'paAiBAL  aq  ppioo  ^  '^iiBinSaui 
UB  iCiuo  Suiaa  -0X8  aing;  paB  '^g^  -g  '^  -q  3  'ipz^H  '^ 
nALOjg  aas  :  os  op  o;  ajiqAi  q^oii  :^i  :^q3noq;  ifaq;  ji  :^i  (^shibSb 
paAOui  aABq  pi,noqs  s^nspuajap  puB  'jB^n^ajii  sb^  nnB^o  jo 
!|uauia:)B:js  aq:^  uaq:)  *(q)  -oas-qns  uiq^iii  iCi:)0Li:^8  sauioo  asBO 
^^%  JI  '(q)  6gS  -lapan  apBin  ji  a:^Bi  oo|  puB  (p)  62S  ^PH 
japun  apBui  ji  ain^Buiaid  sba  uoi:^ora  aq:^  :^Bq:)  Bi^uiB[d  loj 
lasonoa  2q  papaai^uoa  sbal  %i  ^aq  jCbui  !^Bq:)   laAaiioq  '^ng 

•6T't  'a  "AV  '0  9  '999  K  '1  "0  6  'iCajpBa^  -a  -03  pBa^eauioH 
poB  poBT^  UBAaqo;B3(SBg  nt  '\\{3ii  aq  o;  p|aq  9^nl  sb  'paifd 
-dB  aq  ppoqs  (q)  ggg  apig  jo  XSoibub  aq:^  ^pajinbai  aq  \]ul 
(XiB^aauinoop  UBq:^  jaq;o)  aanapiAa  Aws  ^Bq:^  iBaddB  p^noqs 
i^T  JT  i^Bq;  aq  hbm.  ^bui  :^i  i^aiC  'pooi^sjapim  jCiuorainoa  si  asBiqd 
i^Bq:^  SB  ^<uoi;oB  jo  asaBO,,  ou  si  ajaq;  sasBO  asaq!^  ui  %bx^  suiaas 
^I  ®n^AV  •WQq;  ^I  apioap  o:^  iCiBSsaooau  i^on  sba^.  i^i  -ggg 
•a  'AV  "0  Z  'f92  'K  "T  '0  9  'ia^sdniaci  -a  loiraoo  ui  pasiBj* 
SBA  qoiqAi  uopsanb  aq:)  s^saSSns  uotpB  aq;  jo  xnioj  aqx 

•     •     •     "aouajap  jo  )uaraa)B:^8  Aws  paiaAij 
-ap  :)ou  aABq  XuBdraoo  ^bm^ibi  i^aaxjs  aif)  s^irepuajap  aqx 

'(^)  6Z9  ^FH  °TOT^  auiBO  asBO  aif)  )Bq) 
pimoiS  aq;  uo  'nfijag  o;  anuaA  aq;  aSoBqo  o;  noi:^oin  jo  aai^ou 
aAB3  ia)B|  s^Bp  xis  puB  'jaqopo  ^91  ^^  aouajap  jo  :^naiaa|B)B 
jiaq^   pajaAt|ap    uoi^BJodioo   ximo^   aq:)   sjuBpuajap   aqj; 

•0)U0J0X  )B  piB^  uaaq  SBq  annaA  aqx 

'iCBM^iBJ  aq:)  laAo  a3[B)  o)  sda^s 
^nB  SapfB)  VDLOij  puB  uot)Bi)iqiB  aq)  jo  )800  aq:)  spiBAO) 
Sifauoiu  iCoB  Sai^Bd  raojj  uoT)BJodjOD  nAo:)  aq)  SinniBi)8 
-ai  08|B  puB  *ja))Bui  aq)  ui  Saipaaaojd  inoij  iCuBdmoD  Xba 
-jiBJ  )aaj)s  aq)  paB  uoi)BJodjOD  lUdO)  aq)  SuiuiBJ[)8aj  aoi)omiC 
-UI  UB  puB  uoi)Bi)TqiB  aq)  q)iAi  paaaojd  i^onuBO  uoi)bjckLioo 
UAvo)  aq)  )Bq)  uoi)BJBpap  b  sjisb  puB  *a)ndsip  ui  aq  o)  uiaa« 
:^ou  op  qoiqAL  's)obj  aq;  )rio  B)as  uiiBp  jo  )uaraa)B)8  aqx 

•iCuBduioo  iBiixrei 
)aai)s  aq)  puB  uoi)Biodioa  xuA(y\  aq:)  )suibSb  'sja^Bda^Bj  iaq)0 
aq)  puB  Jiasuiiq  jo  j|Bqaq  uo  umo)  aq)  jo  iaXBda)BJ[  «  iq 
)qSuojq  uaaq  ssq  uoi)db  )uasajd  aip  uoisiaap  :)Bq:)  oauig 

8S5  KimSQ  JO  HMOiL  '(^  sBKiwnao 


•^aaiDiUus  iB9ddB  bsbd  siq;  jo  spej  aqj, — ^naisvpt  ^hj^ 

•jfi^uiBid  loj  'i^i{:^Bi;g  'a  •{) 

"SjaBDiiddB  loj  'sauof  'a  -f 

•ujiiaa  o;  o^uojoj,  mojj  anaaA 
dtjj  aSuBqo  o:^  uoi:^BJodioD  uao;  ^uepuajap  aq;  Xq  uoi^oj^ 

's^soQ — doipvj>j — sdnssi  fdWif 
-9(1  Jo/  fi'^\ss90d^  —  dmoivm  jloI  9iu%x — (p)  62S  »/»tf 
japt^n  9nudj^  dduviiQ  o^  uoi^o}^ — dmpwij  fiq  udaivj^ — 
fi^uvinBdJui — {q)  62S  H'^U  J^^pun  duo  j^ddojL^  dii}  uvq} 
ddti^o  jvux  io  90VIJ  dujuiv^ — '^PID  ^o  ^udiud^^g — 9nu9^ 

"jsinaaa  ko  jsimox  '^  soxiMwno 

•BuaaKVHO 
'9061  'HX9  HaffwaAOX  "Haxsvjt  'ihoihmxhvo 


's^soa  q:^Tii  passiuisip  uoT^Boi^ddy 

•:^tiO|3  paoiSTATd  aq:^  jo  uois 
-npnoo  aq:^  nt  joxia  ^ub  aag  o:^  a^qBun  tub  j  asaq:^  o:^  sb  paB 
*iiB|-^q  |Bui5iio  aq;  0%  9^uauipaauiB  aq;  jo  (^aa^ga  puB  noiprLqs 
-uoo  aq^  (^  SB  SBii  aooB^Jodun  jo  panoj3  jaq;o  iC|ao  aqx 

•uopDunoo  axp  rajigB  o;  :^nq  uoi^oaCqo  siq;  uodn 
aAifBxua:^yB  ou  *3[uiq;  j  *pBq  ;jtnoo  paoisiAiQ;  aq:^  'saouB^s 
-mnajia  asaq:^  uj  'Xibii^uod  aq;  o;  aoaapiAa  osp  st  aiaq;  'auo 
pi]BA  B  aq  (x^  uoTi^oaCqo  aq:^  SmranssB  puB  *aaj  asuaoi^  b  qSiq 
OS  Supqj  nr  ipimoD  iljao;  aq;  jo  uoi^aa:^ui  aq;  sbA  i^Bq:^  :^Bq!^ 
pnB  'nopaaCqo  siq:^  :^oddns  o;  Smpaa;  aaaapua  axnos  si  aiaq:^ 
ajiqid  *paB  ^aouapiAa  aq;  pBai  aABq  i  -aApiqiqcid  aq  o:^  sb 
(g^g)  aaj  asaaoti  b  qSiq  os  paxg  SBq  ABj-iCq  aq^  :^Bq^  si  ^xrs 
-puajap  iq  uo  paipi  iC^uiBui  ^uiod  aqx — -'VT  'aiohhvO 

•^uBxnjojni  aq;  joj  'sanof  -g  '£ 

•:^xiBpnajap  loj  ^'O'S  '^oojpnojj  'j^ 

•siBjpad  puB  9ja5(MBq 
2irr;oadgai  nqjag  jo  umo^  aq:^  jo  MBj-iCq  b  p  suiiatj  aq;  jc 
nopBioiA  B  JOJ  ^uBpnajap  jo  uoi;otauod  b  qsBnb  o;  Snisnjai 


(tOI  »^uB);jnoo  pBuoisiAiQ  B  JO  lapjLO  aip  raojj  paddy  jo 
^noQ  aq^  o;  [BdddB  o;  aABa^  loj.  :^uBpuajap  iq  uoi;BOi[ddv 

pnoddg — uoi^ouiuoQ  ^svnQ  o^  Buxsnjdn  ^jluoq  puomaiQ 
jfo  ^9pjQ  tuo^J.  pdddy  0}  davdq — iwddy  /o  ^unoQ  o;  lodddy 

•SHaawvHO — -vd 
'9061  'HIS  HaawaAOK  'VT  '^ohhtq 


-t^uaAd  iuB  m  ^noQ  siq;  o:^  psaddB  aip  jo  pnB 
uoi^ora  stq!^  jo  sijsoo  e^jji^uiBid  jCBd  ipqe  s^uBpuajap  |Bq;  uorj 
-ipuoD  no  aq  iCiuo  pinoqs  jBaddB  0|  aABaj  aq^  :^Bq^  iiB}  ijuo 
SI  ;i  3imq:^  I  *'a  'J  61  ^I  ^sbo  aq:^  iCq  pa^^i^as  sb  aoi:^OBid  aq| 
uodn  pa;oB  jfpuiBid  sb  *;na  -pa^uBoS  aq  p|noq8  aABaj  aiR 
*(pa;io  :^oa  sbav.  uoisioap  lai^iBa  aq:^  ^i^uaiBddB  qoiqA 
ni)  S6t  'H  "J  61  'qslpuB:^g  'A  3[D0DpBa  puB  '8S  '3  d  SI 
*-03  ^qioiT[  ou;Da[a;  o:^uojoj,  'a  3{DiqQ  jo  sasBO  aq:^  ui  passaidxa 
uoiuido  JO  aoaaaa^ip  aq;  jo  ^aiA  ut  'puB  *aoiiB^oduii  jpr^ 
-OBid  a[qBiapi8uoo  jo  auo  si  :^uiod  aqj, — -'TT  '-Aioanvf) 

•gii^aTB^d  joj  ^sxTBa^ig  -y  '^ 
•s^uBpuajap  loj  *iCq^B3Dj\[  'q  '(j 
•aouajap  aq:j  q:^iA  ax  piBd  ^inog  jo  ;no  Xauotn 
Sm:jlB!^  uodn  a^qBXB;  s:jsoo  jo  a:^B:^sa  aq:^  o:^  sb  aoipBjd  jo  noi; 
-sanb  B  nodn  :^Jno3  jbuoisiatq  b  jo  japjo  aq:^  uioij  paddy  jo 
'\JinoQ  aq;  o;  paddB  o;  aABaf  loj  s^irepnajap  iCq  xiot;oj{ 

6uyp}}fuoQ — ^^^0^  /o  Sfvog — 90%^av^j — ^^noQ  fDuoxsiaiQ 
jo  jdpjiQ  modj.  pdddy  o^  dcivdq — {Vdddy  jo  ^unoj  o}  pdddy 

00  "AV  "K  oxNoaox  'A  sNaHdajiS 

•SHaaWVHD-'VD 

"9061  'HX9  HaaJiaAOX  'VT  'mokhvO 


"paixiianoo  opjb  *"jf  'aaovji 

•now 
-npnoo  aniBs  aq;  loj  3in;iiii  in  snosBai  aAB3  ^'£  'aaavji 

•noT^sanb  xn  pupf  aq;  jo  uot;B[8i3a{ 
piouTAoid  Xq  q;m  paiajia;ui  lo  pa^Bi^snij  aq  ;oii  pjnoqa 


^i  puB  'uoiuiuiOQ  a^oqA  aq:^  jo  a^B^uBApB  aq:^  jloj  pa:^noasoid 
Suiaq  puB  uodn  paja:^ua  jijom  [Bjapaj  b  ni^s  sj  ^T — aouaiajip 
ppaassa  ub  *puiui  Am  o:^  ';oa  si  'jaAa^oq  '}b\{Jj  'uoipnjt^s 
-uoo  JO  a&inoo  ui  ^juo  i^nq  'uiaDuoD  Saiuuru  puB  pa:^a{dxnoa 
B  ;oa  SBii  ifB^{iBi  |Bjapa}  aq;  aiaqAi  aouaaaijip  b  aq  !^q3iin 
aiaq:^  :^Bq:^  *pan5iB  -^[Suoji^s  :^ou  :;nq  *pa|saSSn8  sba  ^i 

'9\soo  loj  asBO  B  :^ou  St  ^i  -paaaans 
pinoqs  psaddB  aq:^  ^pnq;  i  *;oy  naiT  ^soiuBqoaji  aq^  jo  i^oadsB 
|BuoT^n:^i:^8UOD  aqj  o:^  sb  'jaAaAoq  *:^niod  uiBin  aq:^  ^o<Ijl 

'^  •oas  puB  'g  'oas-qris  ^n  'oas  :aaop  uaaq  SBq  3[joa  aq^  aiaqii 
i^unoo  aq;  m  iCpo  paiai^siSai  si  uaii  aq;  ;ai[  apqAi  'Smq; 
aitjna  ub  sb  a^oqii  aq;  2m|ias  puB  *spuB[.  iCBA^iBi  jo  auit  aq; 
IP  o;  uai|  aq;  Sui;Tiqu;;B  ^q  ;no  pa^fjoii  aq  ^uo  ubo  *;aas 
-ajd  ;b  spuB;8  ;t  sb  ;dv  9qjj  'uaAiS  si  nai|  b  qoiq^  jo  ;oad8 
-ai  HI  3[joii  aq;  iCq  pa;ganaq  pnBj  aq;  jo  ;jBd  iB[noi;jBd  aq; 
JO  a^Bs  B  joj  apiAoid  o;  a;i8iTibaj  aq  o;  iBaddB  p^noii  ;i  aAi; 
-oaga  iiBj  [Booj  aq;  ajfBUi  oj^  -jBauiaoaid  iCBMiiBi  b  jo  jBsod 
-sip  aq;  spiqjoj  qoiqii  'abj  3in;8ixa  aq;  latpun  'sXba^];ibi  oub; 
-UQ  o;  uaAa  pai^ddB  sb  *;ov  uai^  ^soinBqoaj\[  aq;  jo  snotsiA 
-Old  aq;  ;no  Sap[ioM  ui  pai^pioggip  ;BaiS  'sapisaq  'aasaioj  i 

•ajn;B|8iSa|  iBiouiAOjd  aq;  jo  aana;adinoa 
aq;  puoXaq  iioi;B|STSa|  jo  aoaid  b  aq  o;  am  o;  sjBaddB  ;Bqx 
•g06T  P  ^^V  ^'^  'Zll  'tit  'soes  ';ov  iCBM^Bg  uotxmnod  aq; 
lapan  raaq;  nodn  pasoduii  aq  ^Bin  ;BqAv.  o;  iioi;ippB  ui  Asm, 
-|iBJ  aq;  jo  spuB^  aq;  no  uapjnq  b  aoBid  o;  si  ;ov  ouB;no  9q; 
laptra  sSujpaaooid  iBi;iiii  aqj;,  -gx  'L  ^f  '^^^^  naiUBa-aSBM 
aq;  jo  ;gauaq  aq;  joj  Sui3iB;japun  aq;  uo  uai^  iCio;n;B;s  b 
Sin;BajD  puB  *raai  m  ;i  3at;oaj5B — iCBM^iBi  aq;  jo  X^adoid  aq; 
uodn  aoiuo  ;b  a;Biado  o;  si  uoi;BpT3aj  siq;  jo  ;oaj5a  aqj;, 

"(S88T)  pjojjy  -A  SU13;  ui  uois 
-loap  aq;  ia;jB  ^gggx  ^T  p^ss^d  sbav.  siqj^  ^/o;ajaq;  piBSai 
UI  uopoipsiiuC  JO  iC;ijoq;nB  sBq  aouiAoid  aq;  jo  ajii;B|8iSat 
eq;  sb  jbj  os  X|ddB  o;  papua;ui  iCjuo  ajB  ^pBUBO  jo  uotui 
-uioQ  aq;  jo  ioj;uoa  aq;  japun  s^ba^^ibj  'po^iB  Xaq;  sb  jbj  os 
^oy  aq;  jo  suoisiAOjd  aqx„ — '  Z9  '^^  ^  pjBu^ajBs  aq;  q;iAi 
spuB^  jaq;o  puB  sXba^jibj  0;  puB  sjauMO  sb  saiuBduioa  jAbm, 
"XiBi  0;  papua;xa  st  oijb;uo  JO  ;dv  ^^FT  <8S)|rtrBipaj\[  aqx 

'9Z9  'V  '"00  'M 
•g  pjBddaqg  ;joj[  puB  uosja^  'a  uappBj\[  puB  f  ^9g  -d  'q  -y 
[668T]  'sjnooasuog  ap  auiBQ  aj;o^  jo  uoi;BJodjo3  -a  'oq 
•jli  'a  m^d  nBtpBUBO  puB  'qu  '^  ;«  '0  T  fseST]  'oijb;; 
-UQ  JOJ  piJ3ua{)-i;dUJo;;y  'a  BpsuBQ  joj  xBjaua{)-Xaujo;;y  jo 

-vBino^sn  iTsssM.  oivyxko  sex  0Q9 


sasBO  '\uQOQi  aioin  aq;  pire  'x8C  '^0  '^^Y  9  *'00  'M  'H  **^^ 
^IBdxjuoj^  -A  uioSinoa  JO  9SB0  laiiiBa  aq;  ni  papioap  uaaq 
SBq  :fBqiJi  uioij  'Jiuiq:^  j  'iC|qB^iA9ai  saoijoj  '\\x\3Q1  :^Bqx  "BpB 
-UB3  JO  uoiuiraoQ  aq:^  ^q  pa:^BaiD  uoi^n^i^suoo  k^i  japan  1103 
-BiocLiOD  iBiapaj  aq;  iCq  pjaq  puB  paAOtua  A:^adoJd  puB  s^qSu 
,paB  si^B^s  aq;  uiojj  a^B^oiap  p[noAJi  qoiq^  abj  iCuB  ;obu9  q 
oiiB^uQ  JO  ajn^BisiSai  poo^  aq:^  loj  :^ua:^adxnoo  '\oji  si  ;i  'noioi 
-uioQ  aq:^  jo  loj^uoo  aAi;B[SiSa[  aq;  japan  ^laAisnpxa  iCBA|iBi 
psjapaj  B  anq;  Suiag;  'qz  'oH  *I6  '^s  jo  ani^JiA  Xq  BpBUB3 
JO  iC;iJoq:^nB  aApBjSiSai  aAisnpxa  aq:^  japan  pdaB[d  iCqajaq; 

paB  '(0)  OT  '^R  *g6  '^^s  '^^V  «3H9^V  H^^^X  H^PHS  ^Hl 
ax  paiiioads  sSuiJfBi^japun  poB  83{jom  jbooi  o;  sb  uot:^daoxa  sq; 
atq:^iiML  i^qSnojq  &BAi  :^i  !juaui:^aBua  siq;  ^g  'BpBaBg  jo  b2is\ 
-aBApB  [BjaaaS  aq:^  joj  ^[ioja  b  aq  o;  xT  '^^s  ^q  pajB[oap  sba 
SaijfB^japnn  aqij  paB  *pa:^BJodJooaT  sba  uoi^sanb  ui  iaBduioo 
^BM{TBJ  aq:^  *X8  '^^  'IIA  '^V^  f  ^Wb^s  uomimoQ  Xg 

•SaT3[B:^iapTm 
^BM^BJ  ]BJapaj  B  JO  iCi^adojd  poB  spoB^  aq:^  aodn  aapjnq  ;Bq^ 
pd  0^  aoaiAOjd  aq:^  jo  foaa^adoioo  aq^  uop^sanb  i  *aai{  s^op 
-uaA  B  SB  papjBSaj  aq  0^  sbai  uaT|  s^oiaBqaaoi  aq;  ji  naAg 

■aooiAOjd 
aq:^  JO  sai^anoo  ^aBoi  q3nojq:^  SaimnLi  Xba^iibi  jo  aoij  b  jo 
ajBS  aq:^  o^  aiqBOi^ddB  :^ou  si  ssaoojd  pa^iToi^  stq;  poB  '^pm 
-ijTBq  siq  or  si  :^BqM.  jps  X^ao  ubo  BJjaqs  aq:^  spuB^  i^suibSb 
aoi^noaxa  jo  ;ijai  b  japafi  -aoi^noaxa  jo  s^uiA  XjBoipjo  iCq 
passassod  :^Bq:^  aBq:^  ja^Baj^  ;on  ;nq  0^  jBnba  iCoBogga  jo  'uoI:^nD 
-axa  JO  ssaoojd  ai  Sainssi  uaij  iCjo^n^Bt^s  b  sb  aApBJodo  sbm  naq 
fc^DiaBqaaoi  aq:^  :^Bq;  ppq  ajaq^  sbal  ;i  -naii  s^opaaA  b  qi^iii 
jaaoBJBqo  ysSdi  a3[i^  jo  st  uaii  s^oiaBqaaoi  aif^  ;Bq;  Soipioq  raojj 
pjojiY  'A  Sat^i  in  uoispap  aq:^  iCq  papnpajd  ajB  aji  i^ng 

•py  XBpniAojd  aq:^  jo  saotsiAOjd  aq^  japan  ^^nog  aqj  iq 
i^no  pasjJOAi  paB  aaAiS  aq  ;qSiai  J^H^  'aoud  aq^  joj  naij  stq 
JO  :^qSiJ  ut  puB|  jo  JopaaA  b  Xq  paiCoCaa  :^Bq:^  o:^  snoSofBatf 
SBAi  aaii  siq  jo  i^oodsaj  ai  jaajBa-a3BA  aq:^  o;  jai^aj  jo  :|q3iJ 
aq;  ji  paB  'aaop  sbm  j[ioja  aq;  ajaqAi  ^bajibj  aq;  jo  i^sd  ;Bq; 
o;  papij;saj  aq  0;  soiaas  Xpauiaj  aqx  'SaiJfB^japan  ajpna 
aq;  jo  ajBS  b  ;no  3ai5[JOM  joj  apiAOjd  ;oa  saop  ;dy  aq;  Xq 
paiiddns  iCjauiqDBin  aq;  ;ng  -SiCBALfiBJ  o}  saua;  ai  ;i  Suipua; 
-xa  iCq  popuauiB  sbav  ;oy  aaiq;  ^soiaBqoaj^  aq;  aaqM  mbj  aq; 
JO  a;B;s  aq;  sba  ;Bq;  pay  '^f9  'H  '0  6  'P-iojIV  'a  Sai^  m 
*oiJB;ao  ni  paojojaa  aq  ;oa  p|noo  iCBMjiBj  b  jo  ;jBd  ;8aiB2ir 
uar|  spraBqoaui  b  ;Bq;  ppq  sbm  ;i  'uoi^noaxa  japan  iCBM[iBX 
B  JO  ;jBd  JO  a[BS  aq;  ;8aiB3B  ajiBui  ;Bq;  saosBaj  a^iij  joj 

^f9  'naaiix  a  anodMYHO 


'dJLf  '9JLf  '2JLf  •«'«0 
'ddy  gx  -^^l  ^Bii[n3i  noiuimo(x  ^H^  }o  noi^aiu^saoa  Jddoad 
ei{^  o;  :^aipioddB  ^uoi^udaxa  jepuu  p[08  d\o\{M  b  sb  aq  :^4i>iui 
Suu[B;j8pua  i^BiiiiBJ  b  :^Bq^  'uibii^di^  'a  ppgpaa  ui  'J^ui 
-pdjip  aaqM  ipuiioQ  ^u^  aq:^  Aq  a^b[  aq;  sb  paziuJ^ooai  sbji 
;Bqx  -pBOJ.  aq;  a^BoJoa^uisip  04  sb  os  [Bauiaoaid  iq  [[as  o;  puii[ 
siqi  JO  ssaoojd  [BioipciC  Japan  ^ua^aduioD  40a  si  41  -Sui^iBiJap 
-an  d[oqAi  aq^  [[as  o;  a[qB  si  aq  8Sd[(ici  '^uaqs  aq;  iq  uoi^ciaaxa 
lapaa  p[OS  aq  ;oua6a  iLiaauoa  Suio^  b  sb  ^Bii[iBi  b  ^Bq;  si  [[i^s 
ouB^uQ  JO  ^»l  9q^  'a^n^B^s  [Bioads  raoij  ^JBdy — -  '0  'OAoa 

•03  ^  44o3Si J  s^uBpuajap  loj  '^JBAa^g  -j^  "y 

•ji^mBid  loj.  'qouapoQ  *uosup[Di(i  'rj  -g 

•84UB[[addB  10}  ''Os;  ^inouuv  'Q  'H 

T 

'aaffYK  't  'aaovK  ''O  'Oioa  iCq  pJBaq  sbai  p^ddB  aqj, 

•noiriH  JO  Aunoa  aq^  ui  s4UB[[addB  aq; 
JO  9paB[  aip  nodn  uai[  b  04  pa[4i:^ua  8jap[oq-uai[  jaq;o  puB 
5i4mB[d  3uuB[Dap  ^'£  %xnio  jo  ^uauiSpnC  uiojj  iCuBduio^ 
iBAjTBH  qauapoQ  puB  qd[an{)  aq;  s^uBpuajap  iCq  [Baddy 

'cnvq  ivuoi'^n^t^suoQ — ^0  uot^voyiddy — py  pnouM 

xaaTEix  '^  aao^Mvao 

•XHnoD  ^vKOISIAIa 
'9061  'HIS  aaaw:aAox 


•;uai[0  pnB  io;toi[08  uaaii^aq  saa^snj;  aq;  jo  asoq;  'a;B; 
-sa  ;stu;  aq;  jo  ;no  piBd  aq  [[m  sai;iBd  [[B  jo  s;800  aqx 

•anjoqsQ  Jo  uajp[iqD  aq; 
o;  pasiAap  q;jTioj-aiio  aq;  jo  ;oadsaj  ui  paiB[oap  aiB  sb  s;sna; 
aiuBS  aq;  o;  ;DaCqn8  piiB  uodn  8aa;8Tu;  aq;  ur  pa;8aA  si  q;itioj 
-auo  aoiBs  aq;  jo  piiq;-auo  ^niuiBinai  aq;  ;Bq;  puB  fq;inoj 
^uo  auiBS  aq;  jo  piiq;-auo  o;  aBuiiox  Jo  uaipjiqo  aq;  'a3[B; 
o;  pa[;i;na  uaip[Tqo  ;ja[  pBq  aq  ji  Xiuajj  jo  uajp[iqD  aq;  0; 
aao9  aABq  p[noM  uoiqA  sndioD  aq;  jo  q;jnoj-aao  aq;  jo  pjiq; 
-auo  o;  pd[;i;aa  aiB  uauB^  jo  najp[iqo  aq;  *pauaddBq  aABq 


^«uj  s^ndAa  oq:^  ut  *jitAi  aif^  jo  uot^oruqsuoD  aru:^  aq^  uodn  ^'bjq 
8auB{aep  apBin  aq  pinoqs  lapio  ub  :^i  jo  naii  ui  puB  'paSiBqo 
-Bip  aq  ppioqe  aopsnf  }^]^0  ^m  }o  lapjo  aq:^  puB  paAO{|« 
aq  pinoqs  jBaddB  aq:^  'uotuido  £m  ni  *:^Bq:^  si  %ius9i  aqx 

•SnufB;  JO  a^qBdBa  siq  jo  ans-Ji 
on  81  didq:^  !^Bq:j  naddBq  p[Tioq8  :^i  ji  'anssi  aiaq:^  lo  uaippqD 
siq  JO  J  papna^^m  aiBqs  aq:^  jo  noi^Boii^sap  aq:^  o;  sb  uoiutdj 
UB  seaidxa  o:^  ladoid  :^ou  si  :^i  'Suiaii  i[i;s  si  aujoqso  ay 

•8U08  ^^  SuimBuiai  „  :^ou  pu^  «^auiA 
-xns ,,  prBs  aAm[  ppoAL  aq  snos  siq  jo  Sni3[Bdds  aaqAi  Bapi  axuBS 
eip  iCaAuoo  o:^  i^nBara  pBq  aq  ji  :^Bq:^  lajui  o^  ajqBaosBaiuu 
^ou  81  |i  pnB  *uajp|iqopiiBj3  SuiAiAins  o;  sb  noisiAoad  aip 
o:^  aajaj  j  ^/Suiaiaius  „  piOA  aq:^  sasu  aq  ^^.  nosiad  ui  Soiaia 
-HIS,,  soBara  io:^B:^sa:^  aq:^  ^laqj^  -SuiIBap  utb  i  qoiqA  qjiA 
[jiAi  aq!^  JO  noisiAOid  aip  ui  pasn  q;oq  aiB  ^^  Suiaiajtis  „  puB 
^^3uimBTnai„  spjoAk.  aq;  |Bqj  aouBoginSts  i^noqi^iii  :^on  si  ;i 

li'IZ  [968l]  '^9pa«0  *^  TO^-^a^O  'osp  '^S  "sadii^s  nt  lo 
uosjad  HI  SuiAiAjns  suBain  *diqsiOAiAJUS  b  jo  Bapi  ub  ^qiajoa 

-m  qSnoq;  'puB  f  691  '^0  Z  [T06I]  'in^MIIff  ^H  -SSg  a  "MO  I 
SluaonT;  'A  BuaonT[  ^^:  sadji^s  ut  jo  uosjad  ui  Suiaiajhis  Jaq;o„ 
BB  pBai  aq  o;  :^q3iio  ;i  :^Bq:^  stq;  sb  asBa  b  qons  ni  5aip[oq 
joj  iC;iioq:^nB  aiduiB  si  ajaq;  'lo^B^sa:^  aq;  iCq  pasn  pioii  aq; 
uaaq  ia;;B|  aq;  pBq  ;a^  puB  ^/Suiaiajus,,  sb  diqsjoAiAjns  o;  Sui 
^uiod  uoissaidxa  iib  Suoi;s  os  '3[niq;  i  ';ou  si  ^^uiuiBinaH;,, 

•uoisiAOid  aq;  jo  ;jBd  jai^iBa  aq;  jo  ;Da5a 
aq;  ia;{B  o;  pasn  aSBn^oBj  aq;  ui  3mq;ou  si  aiaq;  ';i  SoipBai 
OS  *puB  'ni^  9q;  JO  suoisiAOid  jai^JBa  aq;  japun  SupiB;  jo  aiq 
-BdBO  anssi  ;noq;iii  SuiiCp  suos  lo  uos  b  *8adii;s  ni  lo  nosiad 
ui  SuiAiAins  suos  'iCBS  o;  si  ;Bq;  'sadii;s  ui  jo  uosjad  ui  5aiAU 
-jns  suos  jaq;o — 3uiq;iCuB  suBaiu  ;i  ji — ^uBain  saop  3(uiq;  x 
^asBO  siq;  ui  puB  *iCBui  ;i  ^  J  suos  Suiaiajus  „  UBaui  XjuBSsaaan 
^jaAaAkoq  ^;ou    saop    ^^suos    SuiuiBuiaj,,  uoissajdxa  aqx 

•;i  sajnasqo  Xpio 
jBap  ajoui  Jo;B;sa;  aq;  jo  SuiuBaui  aq;  a3[Bin  o;  papua;ui  aq  o; 
pajBpap  nr^   ^^^  J^  uoisuojd  siq;  ;Bq;  uiaas  p{noA  ;i 

•Xpio  auxooui  a3[B;  Xaq; — ^*suos  aq;  jo  iCuB  o; 
udAiS  uaaq  sBq  sndjoo  aq;  jo  ;no  Suiq;ou  joj  *sno8  SuniiBuiai 
aq;  uaaAi;aq  ^^pa;Dajip  ajojaquiajaq  suoi;jodojd  puB  'sajBqs 
^jauuBui  aq;  ui„  uiaq;  jo  uoisiAip  ou  aq  ubd  ajaq;  'a;B;sa, 
iCiBnpisaj  aq;  jo  'sndjoa  aq;  jo  sajBqs  ajB  jo  ua3{ods  ;Dap 
JO  Sui^iBj  JO  ^uisdBj;  saj^qs  aq;  ;bi|;  puiui  ui  ^uiJBag 

1^9  naXiLOx  sn 


^^•anssi  Jiaq;  puB  suos  Sutj 
-aivmai  ^ui„  spio^  aq:^  }o  asn  aq:^  Aq  pa:^Bdja  Bi  i;[nai|fip  aq^ 
*piB9  aABq  I  fiy  i  uoisiAoid  aq|  jo  apq^  aq:^  (4  SuiaBaiu  i^ua 
•laj^ip  B  aAiS  (4  iLiBssaaau  :^i  a^Bui  s-Aionoj  ^BqAi  saop  uaqj, 

•iBap  i^iqBUOSBaj  uaaq  aABq  *3iaiq^ 
I  'p[ttOii  siq;  'i^uiod  siq:^  ^b  paddo^e  uoisuoad  aq:^  pBj£ 

'sq^jnoj-ano  aq  0:^  :^ou  aiaii  saiBqs  aq^ 
%TSi{%  puB  'uoisiAOid  iBUiSuo  aq:^  lapun  paiiBAaid  sb  X:^iiBnbi^ 
auiBs  aq:^  aq  o:^  sba  aiaq:^  :^Bq:^  a:^BOipui  c^  ^^  ^xniQd  ^[iji 
saou«:^suinojio  Sui!^sixa  uaq:^  aq:^  sb  JBau  sb  „  spioii  aq:^  pasn 
ao^Bi^sa:^  aq:^  *stq^  SuiAjasqo  *;Bq;  iCp^iiiun  :^ou  si  ;t  puB  'aip 
spBaq  aAtpadsaj  aq:^  sb  XifoiBj  qoBa  o:^  q:^jnoj-auo  si  :^i  :^Bq:^ 
aiuq  ST  |i  fsuos  f  aq:^  jo  8ai|iraBj  aq;  uaa^M^aq  saiBqs  pnba 
•  o^ui  noisiAip  B  iCq  si  ;i  ^  a^qisiAip  puB  ajqBi^Bd  aq  o;  pa^oajip 
uaaq  niA  aq;  jo  :^Bd  lauuoj  aq;  in  sBq  a;B;8a  iCiBiipisai  aq; 
qoiqA  ni  jauuBui  aq;  si  ;BqAi  uaqx  'o^b;  o;  pai;i;ua  iCuB  ;jai 
pBq  aq  ji  'anssi  iiaq;  puB  uajp|tqo  siq  uaaA^aq  a^qisuip  uaaq 
aABq  p^noii  q;Bap  s^iCiuan  uodn  qaiqA  a;B;sa  iCjBupisai  aq; 
JO  q;anoj-auo  aif;  si  aiBqs  jo  pasodsipun  aq;  pauaddBq  aABq 
;Bq;  s;uaAa  aq;  ni  ^/a;B;sa  XiBuptsai  qons  o;  ;Dadsai  q;m 
pa;adJip  aiojaquiajaq  sb  lauuBui  d^\  m  ;iuiiad  jjiav  saonB;s 
-umoiio  2in;sncd  uaq;  aq;  sb  iBau  sb  a^qisiAip  puB  ajqBifBd 
aq  o;,,  aiB  sajreqs  jo  pasodsipmi  jo  saiOBSai  pasdB^  aqj, 

•aiqB;imouijnsut  ^^uiq;  j  ';ou  st  iC;|iio 
-^ip  ;Bq;  ^apqii  b  sb  ;iBd  suuoj  ;i  qoiqA  jo  uoisuoid  aq; 
Supp;  ';nq  f  sasu  io;B;sa;  aq;  qaiqiA  ^^  anssi  Jiaq;  puB  suos  j^ui 
-uiBuiai  „  uotssaidxa  aq;  iCq  pa;Baio  si  i^piogjip  ^^uo  aqj, 

•puiui  ui  pBq  Jo;B;sa;  aq; 
qaiqin  amaqas  |Biana3  aq;  q;iA^  ia;;aq  spjoaoB  qoiq^  SuiuBam  b 
*iuop  aq  ^Bui  ;Bq;  ]]ija  aq;  jo  suoisiAOJd  aq;  jo  iCuB  o;  eoud| 
-oiA  3uiop  10  SmpiBSaisip  ;noq;iii  ji  ^pirj  o;  inoABapua  0; 
;jnoQ  aq;  jo  ^np  aq;  'spnq;  j  ^si  ;i  *uoi;oiij;suoo  b  qans  Sui 
^dopB  aiojaq  ;nq  ';i  o;  uaAi3  aq  asitioa  jo  ;8tiin  ;oa^a  '3uiuBaui 
;Bq;  sjBaq  pasn  SBq  io;B;8a;  aq;  qaiqAi  a3Bti3uBi  aq;  ji 

•uioij  pa]BaddB  ;uauiSpiiC 
aq;  iq  paqaBai  ;pisai  aq;  si  ;Bq;  ;aiC  puB  ^i  jo  jfsq-auo  uos 
piiq;  B  JO  uaipjiqo  aq;  puB  *a;B;sa  ^iBnpisaj  siq  jo  q;inoj-auo 
;nq  qoBa  ajps;  ;uaAa  Xub  ui  ppioqs  suos  siq  jo  Oii;  jo  uaippqa 
;Bq;  ajqissod  ;i  apBUi  aABq  jCtSut;;iAv  p|iio.\i  Jo;B;sa;  oq;  :|')aj|a 
asjB;  0;  3ui|rej  suoisiAoid  asaq;  jo  Xub  jo  asBO  aq;  loj  SuipiA 
•Old  uaqin  ;Bq;  pui;  0;  ;Dadxa  iCjaoiBDs  pjuoAi  auo  A^aiA  ui  X;i 
-pmba  Biq;  3uiABq  puB  *suoi;Tpuoo  auiBS  aq;  X|;DBxa  japun  puB 


s^neAe  araBS  9iq.  hi  jps9  o\  l[:^noJ-^ao  'stkLiod  aq^  jo  ;no  apBui 
61  noisiAOjd  amBS  ai{;  uos  qova  jo  Xiinicj  aq^  loj  puB  'ami? 
-aji|  6iq  Suunp  amoaiii  aq:^  jo  ajBqs  {Buba  nB  miq  o;  UdAi2 
SBq  uos  qoiBa  -KX^Bi^sai^  aq;  jo  Bapi  ^uBuicaop  aq;  si  *snd 
-joa  aq:^  o^  bb  sai^iixiBj  aAi:^aadBdi  Jiaq^  naaiii^aq  X^ifBiiba  pm 
^ai^B^sa  XiBiipisai  aq:^  jo  ainoaai  aq:^  (x^  bb  snos  aq:^  naaji^aq  ^41 
-jBiiba  pq:^  kiml  aq:^  jo  enoisiAoiS  aq^.uioij  i^sajiiiBiii  si  ;i 
•AaiA  :^Bq;  q;m  aaiSB  o:^  :^Dadsai  :^Bai5  xm^  ajqBun  irre  i 

.     '  'ssaiptiqa  paip  SuiABq  Xiiiaj[ 

0:^  SaiALO  aaij  :^a8  SBii  qaiqii  sndioa  aq;  jo  :^Bd  i^Bq^  m  aiBqs 
^%  pa];^i;na  :^on  aiaii  'Xinan  pasBaaapaid  pBq  snos  asaq;  sv 
*nBTiiio^  puB  uaxiB^  JO  uajp]Tqo  aq;  ^Bq;  paoiuua^ap  jCi3m 
-pjODOB  pnB  ^/suos  SuiATAins,,  SuixTBaxn  SB  ^^suos  SainiBinai,, 
ejpioii  aq!^  pa^Bai;  qonag;  fl^inx  aq^  jo  aoi^snf  f aiqo  aqj, 

•intq  'paAiAxns  3iii 
-ABq  auo|B  aiuoqsQ  Jaq^oiq  siq  puB  'pasBaoapajd  SaiABq  UBxn 
-10^  puB  xzaiiB^  8jaq:}0iq  siq  puB  'ssaippqa  paip  .SoiABq  naj 
-:^ox  ^uaQ  (y\  Sxluao  nasuB  SBq  XsjaAOi^aoa  ^aasaid  aqj^ 

^/uorainoo  ut  8:^aBiia:^  sb  aao  uBip 
ajom  jT  puB  ^duiAix  ji  UdjpB}  aABq  ppio^  :^iiaiBd  aq;  !^Bd  aq; 
a^B;  0:^  anssi  qoas  'uaJipjiqapuBiS  pasBaaap  J^hb  jo  Suiati  uaqj 
enssi  aq:^  puB  ^aaip|iqopuBj3  SniAiAins  naq:^  -^in  ip  Suoure 
popiAip  ^i|Bnba  aq  j]Bqs  jo  pasodsipim  xnBuiai  ijBqs  noi^nqtq 
-6ip  iBxrg.  aq^  jo  a^Bp  aq^  ;b  qoiqii  joajaq;  ^OI:^od  ioB  i^sip 
i^Obiip  I  ^ajB^sa  ^in  jo  :^Bd  ^iib  jo  iCow^sa^ui  ub  i^uaAaid  0^ 
*puB  'aiqissod  aq  ^bui  sb  ibj  sb  'pa!^adJTp  aiojaqmaiaq  suocjiod 
-ojd  puB  'saiBqs  'laanBm  aq^  m  anssi  xiaq^  puB  suos  Suititbui 
-01  iCui  3uouiB  papiAip  aq  paB  0;  i^aAai  |[Bq8  paj;a  jo  3aiiiBj 
JO  SmsdBi  saiBqs  jo  saiDB3a|  {p  ;Bq^  3uiaq  uoi;ua;in  puB  ni^ 
Am  *aiqB;nqij;sTp  iCipng  si  a^Bi^sa  ^ui  \ix'\  puB  sajBqs  pas  sap 
-B3ai  puiSuo  0:^  SB  sajBqs  puB  sapB^aj  SniiuaaB  pire  SuisdBi 
0;  ipm  SB  ^jddB  iiBqs  uoisiAOjd  siip  puB  'a^B^sa  XianpisM 
qons  0!^  :^Dadsaj  q;iA  pa:^oajip  ajojaquiajaq  sb  januBin  ajfn  ui 
^:jiuijad  \[m.  saouB^jsuiTiojio  3ni:^sp:a  iiaq:j  aq:^  sb  jBau  sb  'a|qw 
-lAip  puB  a^qBiCBd  aq  xi^qs  pnB  'a:^Bt^sa  iCjBnpisaj  ^in  jo  ^v.d 
araooaq  i^Bqs  'a^B^sa:^ni  aip  ;qSiin  j  noisiAOJd  siq:^  joj  :jnq 
qoiqA  JO  a;B;sa  Am  jo  suoi;jod  ^b  puB  *j]iii  Am  siq^  japan 
a^B^sa  Am  jo  sajBqs  puB  saiOB3aj  pasdBj  jjb  :^Bq^  ajBpap  j  „ 

ispjoii  asaq;  m  uopBJBjoap  b  suib;iiod 
Xn^  aq:^  ^jo  pasodsip  uaaq  aABq  asiAJaipo  :>q3ira  :^Bq;  sndJoD 
aq:^  jo  :jJBd  aq:^  o:^  sb  iCaB^sa^m  rre  (^naAajd  o:^  puB  'amT^ajq 
siq  UI  3uiiCp  aa;B3a|  b  jo  asBO  aip  joj  XjqBqojd  ptre  panoi^ 
-uaui  XonaSuii^noo  aq:^  joj  apiAOjd  o;  ^ajojajaip^  ^japjo  ni 
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}o  my[  JO  ^X9u  aqq  o:^  passnd  9abx{  ppioji  pire  jo  pasodsipaii 
naaq  aA«q  p[iioii  suos  asaq:^  }o  anssi  iiaq:^  lo  ndip|iqa  aq^ 
o;  paq^Bdnbaq  SBii  qaiqii  sndaoa  aq^  jo  !^iBd  ^Bq;  ^pa:^ocib  :^silC 
aABq  X  q^iq^  11;al  aq^  jo  uoisuoad  aq;  lapun  d3[B^  o^  V^WW 
-aa  Buos  aq;  jo  aioni  lo  auo  }0  p^iqa  pasBaaap  £ws  jo  aassi 
JO  Pliqo  oa  Saiaq  aiaq:^  }0  i^naAa  aq:^  loj  SmpiAOjd  uoi^isod 
-sip  laqi^o  on  paiirB:^noa  hvl  aq^  pBq  :^Bq:^  ^^sajiuBin  si  i^j 

^/anssi  JO  p|iqo  qons  8xioxnB  jo 
oj  ijjred  q^jnoj-ano  piBS  aq^  jo  :jjBd  jiBq-auo  aq;  iCpio  apuip 
pnB  isd  [pnis  saa^snx^  piBS  £ju  ;Bq;  pajip  j  ^^qi  ^^tiBsi  \n} 
"MVi  SniABai  aSB  %BVf}  japun  aip  jo  sjBaiC  iz  }0  aSB  aq;  niB:^B 
jpiqs  oqAL  p|iqd  d^o  ijno  aABq  ^j^Bqs  SiniCp  os  snos  piBS  Am  jo 
iws  asBO  m  ;nq  'aonnnoo  m  s^oBna^  bb  ano  iraq:)  ajoni  ;i  paB 
*3inAr[  Ji  UQjfB^  aABq  ppioii  i^uajBd  aq^  ajBqs  aq^  a3[B;  o;  p^iqa 
pasBdoap  qans  iCuB  jo  anssi  aq;  ^anssi  injMB{  SuiABa|  aSB  i^Bq; 
japan  aip  jo  ^sjBai  iz  }o  aSB  aq^  titb^^b  i^Bqs  sb  nos  pasBaoap 
piBS  aq;  }o  najp^iqa  aq;  }0  qans  SaooiB  poB  uaaA^i^aq  iC[{Bnba 
af^B^sa  XjBnpisdJ  piBS  Km  jo  i^Bd  q;jno}-auo  jo  sndioa  jo 
XBdpnTJd  aqi  apuip  poB  ^Bd  o^  xnaq:^  }o  qaBd  jo  q^Bap  aq; 
no  pnB  snos  f  piBS  £m  jo  ano  iCnB  jo  q;Ba.p  aq^  no  pny  „ 

— :  spjo^  SxnAkO{ 
-joj  aq^  ni  a^^B^sa  XjBnpisaj  aq;  jo  sndjoa  aq;  }o  noi^isodsip 
aq^  joj  apBxn  si  noisiAOjd  'snoi^^isodsip  asaq;  Sni^m  ja;;y 
*8aAi|  jBjn^Bn  aAipadsaj  Jiaq;  Snunp  sajBqs  psnba  ni  ^snos 
f  8iq  SuouiB  puB  naaM^aq  ^^a^B^sa  XiBnpisaj^^  siq  jo  amoani 
IBnnnB  :|an  aq;  ^pjAip  puB  iCBd  o;"*suos  jnoj  siq  jo  qoBa  o;  009 
-'l$  JO  AobSbi  b  puB  *||iA  siq  Sniia^^siSaj  jo  sasnadxa  aq:j  pn* 
^sasnadxa  XjB^naniB^sa:^  puB  jBjannj  '8:^qap  siq  }o  ^nani^Bd 
ja;jB  *^siu^  nodn  saa;snj;  puB  sjo^noaxa  siq  o;  ^jBnosjad  pnB 
|Baj  ^iC^adojd  siq  ^b  paq^Banbaq  puB  pasiAap  Jo^B^sa;  aqx 

'iC^uoCBm  Jiaq^  paniB^^B  aABq 
moqji  JO  q^oq  ^naippqa  omq  SBq  puB  'SniAij  ni:^s  si  anjoqsQ 
•anssi  ^^noq^iii  *906T  '^^Biuqaj  q^g  no  paip  iiuajj  -iC^iJoCBni 
Jiaip  pauiB^^B  aABq  raoqAi  jo  q^oq  *raiq  SniAiAjus  najpjiqD 
Z  SuiABai  *668I  'XiBiuqaj  pjgg  no  paip  nBinjo^  'A^of 
-^ni  Jiaq;  paniB;;B  aABq  nioqM  jo  -\p  'raiq  SniAiAjns  najpjiqD 
^3niABa|  'gggi  ^iaqniaoaa  q^08  ^o  P^IP  najiB^V  "anjoqso 
pnB  'nBnuo^  ^^^^H  ^^wj^M  'snos  f  niiq  SniAiAjns  ;ja^  pnB 
^Ll2l  ^W^^Y  V^2  ™  P^IP  lo^B^sa;  aqj, — :  T'O  'Hxioauaw 

iCq  pajaAqap  sbai  '{'£  'NnoNy  ^-f  *nohvj\[ 
•OTre    ''£'0    'Hxiaanaji)    ^^noQ  aq:j    jo  (^naniSpnf  aqx 
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-BiodioQ  e^snjj;,  iBjoaaf)  o^uoioi  ®H^  ^^}  *^®PPH  "3  T 

-io;b^89^  jo 
U8ipnq^ptrej3-:^B8J[8  njoqun  poB  'ua:^ox  axnoqso  Jo  uaipiiqo 
luoqun  Soi^uasajdai  *uBip,iBn5  iBioggo  loj  'aojainBO  'Q  'ji 

•uaipiiqo  Biq  puB  nd^oj^  amoqsQ  ioj  '8soj\[  -y  '0 

•ua:^:^oj,  naiiB^  jo  uaip[iqo  aq;  loj  'aitiAiaoiuiog  -^ 

•uaiji^ox  TiBTnio^  jo  uaippqo  aq;  loj.  ''Q'^  Unomiy  'd  'a 

"nowmoa  in 
sjuBua;  SB  auo  iiBq:^  aioni  ji  puB  '3iiiaij  ji  nasfB:^  aABq  ppom 
t^najBd  iiaq:^  aiBqs  lo  ;iBd  aq:^  d>[B^  o^  aussi  qane  ^anssi  injjiB[ 
SuiABd{  a3B  ^Bq:^  lapun  aip  lo  siBdif  12  Jo  aSB  aq^  uibi^^^b  ppoqB 
oqii  aa;:(oj[^  anjaqsQ  }o  najp^iqa  aq:^  naaii^aq  a^{B  aiBqs  pm 
aiBqs  papiAip  aq  o:^  sbai  yBdiouud  aq:^  'ua;:^ox  aaioqso  Jo 
q:^Bap  aq:^  uodu  !^Bq:^  puB  'q:^Bap  siq  uodn  pa^^^ua  sba  'passao 
-ap  *ua;px  iCiuag;  qoiq^  o;  aiuooui  aq;  Saionpojd  ^pasBoaap 
'ua^i^ox  PI^TBQ  JO  a:jB:^8a  aq|  jo  jBdionud  aqu.  raoij  paAuap 
axnoom  aq;  o;  arai;aji{  eiq  Sminp  pai;i;ua  sbai  na;;ox  auioq 
-BQ  ^napuodsai  aq;  'pasBaaap  *ua;;ox  pinBQ;  jo  \\m  aq;  jo 
aoi;oiu;BuoD  aiu;  aq;  uoda  ;Bq;  SauBpap  'ggg  "g  "^  'Q  i  ''£ 
•Q.  'aoaraajiooav^i  jo  lapio  raoij  ^pasBaoap  'iia;;oj;,  ubuuo^  jo 
puB  'pasBaoap  'ua;;ox  uaucB^  jo  uaip[iqo  aq;  ^q  {Baddy 

—dyii8Ji^a%aung  —  „9uog  SututmuB^  ^^—ffnddOQ  —  9iuoo 
-4*7 — sdjmis  —  9^v^sg[  lo  uoy^nqt^fSiQ — itoi^aru^suoQ — 22?il 
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like  state  of  f  acts^  had  the  position  of  matters  been  reversed. 
The  practice  there  would  not  permit  it.  Assuming  the 
truth  of  the  facts  set  out  in  the  statement  of  claim^  where 
was  the  tort  "committed?^' 

Eourk  V.  Wiedenbach,  1  0.  L.  R.  581,  is  more  like  the 
present  case  than  any  other  I  know  of.  Counsel  for  the 
plaintiff  sought  to  distinguish  it  upon  the  ground  that  if 
the  bailee  of  the  picture  knew  the  terms  upon  which  the 
bailor  held  it,  the  wrong  done  was  to  the  property  of  the 
plaintiff,  which  was  at  that  time  in  Quebec;  that  here  the 
wrong  was  to  the  person  of  the  plaintiff.  It  seems  to  me 
that  the  mere  fact  of  plaintiff  receiving  his  injury  in  On- 
tario is  not  conclusive  that  the  wrong  of  defendants  was 
committed  here — ^their  tort  was  in  manufacturing  in  Scot- 
land the  alleged  defective  fuse.  The  moment  it  left  their 
hands,  it  may  be  said  a  tort  was  committed.  The  final 
stage,  the  explosion  and  injury,  is  only  the  evidence  of  the 
wrong,  or  defective  manufacture  of  the  fuse  in  question. 

The  cases  cited  by  the  Master  are  all  interesting,  but, 
after  all,  throw  little  light  upon  the  application  of  Rule  162 
(e).  I  am  imable  to  bring  myself  to  believe  that  the  Rule 
was  ever  intended  to  apply  to  a  case  like  the  present,  or 
that  it  in  fact  does  apply;  the  result  of  its  application  would 
be  altogether  too  far-reaching. 

In  my  opinion,  the  learned  Master  properly  set  aside  the 
order,  and  the  appeal  is  dismissed  with  costs. 


Teetzel,  J.  November  7th,^  1906. 

WEEKLY  COURT. 

BOHAN  V.  GALBRAITH. 

Vendor  and  Purchaser — Contract  for  Sale  and  Purchase  of 
Land — Specific  Performance — Correspondence  —  Agent — 
Completion  of  Contract — Subsequent  Formal  Offer  to  Pur- 
chase  and  Refusal — Effect  of. 
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Teetzel,  J. : — Defendant,  who  resides  in  California,  is 
the  owner  of  468  and  470  Yonge  street,  and  3  Grenville 
street,  Toronto,  and,  I  infer  from  the  correspondence,  has 
placed  this  and  other  property  in  the  hands  of  H.  Graham 
&  Son  as  agents  to  collect  the  rents  and  to  receive  offers  of 
purchase  and  submit  the  same  to  defendant,  but  they  had 
no  authority  from  him  to  make  sale  agreements. 

On  9th  December,  1905,  Graham  &  Son  received  from 
plaintiff  and  forwarded  to  defendant  a  formal  written  offer 
for  the  property,  signed  by  plaintiff,  the  price  offered  being 
$14,000,  payable  $7,000  cash  and  balance  in  10  half-yearlj 
payments  of  $700  each,  with  interest  at  5  per  cent  A  pre- 
vious offer  of  $13,000  on  similar  terms  had  been  refused. 

In  reply  to  the  letter  enclosing  the  last  offer,  defendant, 
on  15th  December,  1905,  wrote  the  following  letter  to 
Graham  &  Son: — 

"  Dear  Sir:— Your  offer  from  Mr.  Bohan  of  $14,000  for 
Yonge  street  is  not  what  I  wish  to  accept.  I  told  you  last 
summer  I  would  not  let  it  go  for  less  than  that  amount,  but 
1  would  not  care  to  sell  it  on  payments. 

"  I  have  several  times  told  you  that  I  will  not  have  pay- 
ments on  my  properties.  I  might  make  an  exception  as  to 
Danf orth  avenue,  only. 

"  You  told  me  money  loans  would  now  be  6  per  cent 
when  I  spoke  to  you  about  possibility  of  borrowing  to  buy 
more  property. 

"Therefore,  if  Mr.  Bohan  wants  the  property,  he  can 
get  his  own  loan  as  suggested  in  your  first  letter,  and  pay 
me  $14,000  cash,  or  I  will  take  a  straight  mortgage  for  5 
years  at  6  per  cent.,  payable  half-yearly.  If  he  can  get  it 
at  5  per  cent,  himself,  he  is  welcome  to  do  so  elsewhere.  If 
he  borrows  from  the  same  party  who  had  the  loan  before, 
his  expense  would  be  small,  and  the  title  searched  free  of 
cost.     Please  consider  this  final.*' 

And  on  20th  December  Graham  &  Son,  with  plaintiff's 
authority,  wrote  the  following  letter  to  defendant: — 

"Dear  Sir:  Your  favour  of  15th  inst.  to  hand;  in  reply 
we  beg  to  inform  you  that  Mr.  Bohan  accepts  the  terms 
named  therein,  and  will  pay  the  $14,000  in  cash.  We  en- 
close blank  deed  in  duplicate,  which  you  can  fill  out  and 
forward   with    instructions   how   to   dispose   of  proceeds. 
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Bondly  forward  title  papers  or  inform  us  where  they  are  to 
be  obtained. 

"  We  are  glad  to  get  such  a  good  offer,  and  believe  you 
can,  if  you  wish,  reinvest  here  to  good  advantage/' 

When  this  letter  was  received  by  defendant,  I  would  in- 
fer that  he  still  had  in  his  possession  plaintiff's  formal  offer 
of  9th  December,  which  he  altered  by  making  the  whole 
of  the  purchase  money  payable  in  cash  on  1st  February, 
1906.  That  offer  had  contained  these  words:  "This  offer 
to  be  accepted  by  23rd  December,  otherwise  void,  and  sale 
to  be  completed  on  or  before  1st  January,  1906."  The  de- 
fendant altered  this  language  by  changing  "23rd  Decem- 
ber''  to  "15th  January"  and  "January"  to  "February.'' 

With  these  alterations  defendant  returned  the  offer  to 
Graham  &  Son,  with  the  following  note  written  by  him  at 
the  bottom: — 

"  Dear  Sir: — ^You;  forgot  to  send  amended  offer  from  Mr. 
Bohan.  I  have  returned  this  for  signature  when  re-writ- 
ten.^' 

On  3rd  January,  Graham  &  Son  got  plaintiff  to  sign  an 
engrossed  copy  of  the  amended  offer,  and  enclosed  same  to 
defendant  in  a  letter,  stating : — 

"Dear  Sir:  As  you  request,  we  have  had  amended  offer 
made  out  and  signed  by  Mr.  Bohan,  and  forward  the  same 
for  your  acceptance.  We  did  not  think  this  necessary,  as, 
if  title  papers  had  been  forwarded,  Mr.  Bohan  was  ready 
to  pay  over  the  money  at  any  time." 

On  9th  January  defendant  wrote  Graham  &  Son  as  fol- 
lows : — 

"Dear  Sirs:  Tours  of  the  3rd  inst.  enclosing  amended 
offer  from  Mr.  Bohan  received,  and  after  due  consideration 
I  have  decided  not  to  accept  it.  It  will  not  be  necessary 
for  me  to  give  my  reasons  now,  as  I  will  be  in  Toronto  in 
a  month  or  two  and  will  call  on  you." 

It  seems  to  me  that  upon  the  correspondence  and  papers 
the  two  principal  questions  are:  Does  the  correspondence 
down  to  the  letter  of  20th  December  disclose  a  complete 
contract  between  the  parties?  (2)  Assuming  it  does,  is 
defendant  entitled  to  withdraw  in  consequence  of  the 
amended  offer  of  9th  January,  signed  by  plaintiff,  which 
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contained  the  words :  "  This  offer  to  be  accepted  by  15th 
January,  1906,  otherwise  void/' 

It  was  strongly  argued  by  Mr.  Middle  ton  that  the  letter 
of  15th  December,  was  at  most  only  in  the  nature  of  a 
quotation  of  price  and  terms,  and  not  an  offer  the  accept- 
ance of  which  would  be  binding  on  defendant,  and  he  re- 
lied upon  Harvey  v.  Facey,  [1893]  A.  C.  652,  and  Johnston 
V.  Eogers,  30  0.  E.  150,  as  supporting  this  contention.    .    . 

This  case  is,  I  think,  clearly  distinguishable  upon  the 
documents  from  each  of  the  two  cases  cited,  because  the 
letter  of  loth  December  is,  in  my  opinion,  not  merely  a 
statement  or  quotation  of  price,  but  conveys  an  offer  to 
sell  to  plaintiff  at  the  price  named. 

Plaintiff  had  made  two  offers,  which  were  both  refused 
by  defendant,  and  it  seems  to  me  the  only  purpose  that  can 
be  imputed  to  the  letter  of  15th  December  was  to  make 
clear  defendant's  counter-proposal,  and  the  only  terms  upon 
which  he  would  sell.  It  was  not  a  case  of  merely  answering 
an  inquiry  as  to  lowest  price,  nor  making  an  original  quota- 
tion, but  an  individual  link  in  a  chain  of  negotiations  lead- 
ing to  an  agreement  which  both  parties  contemplated  would 
be  entered  into. 

The  letter  may,  in  the  light  of  the  previous  correspond- 
ence, be  fairly  paraphrased  thus:  "The  terms  of  Mr. 
Bohan^s  offer  of  $14,000  for  the  Yonge  street  property  are 
not  what  I  wish  to  accept,  because,  as  you  know,  I  will 
not  accept  instalment  payments  on  any  property;  therefore, 
my  final  proposal  is  that  if  Mr.  Bohan  wants  the  property 
at  that  sum,  he  can  have  it  by  arranging  his  own  loan,  and 
paying  me  $14,000  cash,  or  I  will  take  a  straight  mortgage 
for  the  half  for  6  years  at  6  per  cent,  half -yearly .'' 

Upon  the  first  question,  therefore,  I  am  of  opinion  that 
when  the  letter  of  20th  December  was  sent,  the  parties  had 
concluded  a  complete  contract  of  sale  and  purchase. 

Then,  does  what  happened  afterwards  entitle  defendant 
io  withdraw?  I  am  of  opinion  that  it  does  not.  There  was 
no  hing  in  the  correspondence  indicating  any  condition  that 
plaintiff  should  sign  a  further  formal  offer.  He  had  uneon- 
f^it'onallv  accepted  defendant's  terms,  which  only  essen- 
tially differed  from  his  offer  of  9th  December  in  regard  to 
^^e  ^^ode  of  pavment,  and  it  was  therefore  quite  unneces- 
sary for  plaintiff  to  sign  a  further  amended  offer. 
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It  is  difficult  to  understand  why  defendant  should  have 
asked  for  that^  except  on  the  assumption  that  he  did  not 
Ijiow  that  the  agent^s  letter  of  20th  December  was  binding 
upon  plaintiff.  In  my  view,  the  sending  of  the  amended 
offer  by  plaintiff  after  the  contract  was  concluded,  was  sim- 
ply a  supererogatory  act,  which  did  not  discharge,  alter,  or 
add  to  the  contract  already  made. 

Judgment  should,  therefore,  be  entered  in  favour  of 
plaintiff  for  specific  performance  as  prayed  in  the  statement 
of  claim,  and  costs. 


November  7th,  1906. 

divisional  court. 

SCHUEL  V.  HAMILTON. 

FraAidulent  Conveyance  —  Issue  as  io  —  Determination  in 
Favour  of  Validity — Appeal — Evidence  that  Conveyance 
Made  as  Security  only — Refusal  to  Oive  Relief. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  defendants  without  costs  upon  the  trial 
cf  an  issue  as  to  whether  a  conveyance  of  land  by  defendant 
Hamilton  to  defendant  Fairchild,  was  or  was  not  void  as 
beinsT  in  fraud  of  the  creditors  of  defendant  Hamilton. 


J. 


The  appeal  was  heard  by  Boyd,  C,  Magee,  J.,  Mabee, 

L.  G.  McCarthy,  K.C.,  for  plaintiff. 

T.  Langton,  K.C.,  for  defendant  Fairchild. 

Mabee,  J.: — The  evidence  does  not  shew  any  sale  of 
the  property  by  defendant  Hamilton  to  defendant  Fair- 
child;  no  price  was  agreed  upon,  and  none  of  the  elements 
that  are  always  found  connected  with  a  sale  of  lands  are 
present  in  this  case.  There  were  undoubtedly  advances 
made,  and  I  think  the  property  was  conveyed,  without  fraud, 
to  secure  such  advances,  and  that  the  grantee  would  be  en- 
titled to  hold  the  lafid  as  security  for  all  moneys  advanced 
to  or  paid  by  him  upon  HamiltcJn's  account,  both  before 
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and  after  the  conveyance.  In  this  view  plaintiff,  I  think, 
\^ould  have  been  entitled  to  have  had  the  deed  cut  down 
to  a  mortgage,  had  an  account  taken,  and  a  sale  of  his 
debtor^s  equity,  but  the  difficulty  is  that  no  such  ease  was 
made  upon  the  pleadings,  nor  does  it  seem  to  have  been 
80  presented  at  the  trial,  so  that,  even  if  it  were  now  open 
to  us  at  this  late  date,  it  is  at  most  discretionary.  The  case 
comes  before  the  Court  in  the  form  of  an  issue,  directed 
by  the  County  Judge,  and  the  only  matter  that  seems  to 
be  presented  by  the  issue  is  whether  the  conveyance  was 
fraudulent,  and  that  has  been  resolved  against  plaintiff, 
and  such  finding  should  not  be  disturbed.  The  Chief  Jus- 
tice may  have  regarded,  and  doubtless  did  regard,  that  as 
the  only  matter  involved  in  the  trial,  and  the  form  of  tlie 
claim,  fraud  being  eliminated,  should  not  now  be  entirely 
altered.  It  might  be  that  defendant,  if  fraud  had  not  been 
charged,  would,  to  avoid  litigation,  have  submitted  to  be 
redeemed  by  plaintiflE,  and  in  that  event  he  would  have  been 
entitled  to  add  his  costs  to  his  mortgage  debt.  The  Chief 
Justice  has  dismissed  the  action  without  costs,  and  if  plain- 
tiff were  now  permitted  to  redeem,  it  could  only  be  upon 
payment  of  all  defendant's  costs. 

In  view  of  the  course  of  the  litigation,  the  family  re- 
lationship of  the  parties,  and  the  Chief  Justice  doubtless 
having  considered  the  matters  above  indicated,  and  held 
plaintiff  to  the  issue  presented,  notwithstanding  my  view 
that  the  deed  was  a  security  only,  I  think  the  appeal  must 
^be  dismissed,  but  without  costs. 

Boyd,  C,  and  Magee,  J.,  agreed  in  the  result. 


November  7th,  1906. 

divisional  court. 

SCHAEFFER  v.  ARMSTRONG. 

Costs — District  Court — Unorganized  Terrifory  Act,  sec.  It 
— Action  levond  Jurisdiction  of  County  Court — Discretion 
of  District  Court  Judge  us  to  Scale  of  Costs — Application 
of  Rules  of  Court. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Judge 
of  the  District  Court  of  Manitoulin,  in  an  action  for  re-- 
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plevin  and  conversion  of  logs,  etc.,  depriving  plaintiff  of 
High  Conrt  costs,  though  he  succeeded  in  recovering  judg- 
ment for  recovery  of  the  logs  and  $258  damages^  and  al- 
lowing him  Coun^  Court  costs  only. 

J.  E.  Jones,  for  plaintiff. 

A.  J.  Thomson,  for  defendant. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  hy 

Boyd,  C.  : — ^By  the  interpretation  clause  '^County  Courf 
includes  District  Court:  Eule  6  (b). 

By  Eule  1216,  all  the  Rules  and  the* practice  and  proce- 
dure in  actions  in  the  High  Court  are  made  to  apply  to 
County  Court  actions. 

By  Eule  1130  the  Court  or  Judge  has  unlimited  discre- 
tion as  to  the  award  of  costs — subject  to  the  provisions  of 
the  Judicature  Act  and  to  the  express  provisions  of  any 
other  statute. 

By  Rule  1137  a  lump  sum  may  be  awarded  for  costs  by 
the  Court,  and  this  means  that  costs  may  be  given  on  the 
County  Court  scale  even  when  the  action  is  beyond  County 
Court  jurisdiction:  see  Palmer  v.  Perth,  cited  in  H.  &  L., 
3rd  ed.,  p.  1368. 

By  sec.  72  of  the  Judicature  Act,  no  appeal  lies  in  re- 
spect of  an  order  as  to  costs  which  are  by  law  left  to  the 
discretion  of  the  Court. 

Xow  is  there  "  any  express  provision ''  in  the  Unorgan- 
ized Territory  Acjt,  E.  S.  0.  1897  ch.  109,  in  contravention 
of  this  result?  The  District  Judge  has  power  over  costs 
whether  in  jury  or  non-jury  cases.  In  a  jury  case  costs 
follow  the  result  unless  the  Judge  otherwise  orders.  In  a 
case  tried  by  himself  he  has  to  give  costs  before  any  can  be 
taxed.  In  this  case,  disposed  of  ^without  a  jury,  no  costs 
could  be  taxed  to  the  plaintiff  without  the  direction  of  the 
Judge.  His  order  is  to  tax  on  the  County  Court  scale.  I 
do  not  think  that  sec.  11  of  the  Act  (ch.  109)  is  to  be  read 
80  as  to  give  no  alternative  between  withholding  costs  alto- 
gether, and  having  them  taxed  on  the  High  Court  scale. 
1  read  the  section  as  if  it  were  there  expressed,  as  to  costs 
in  actions  beyond  the  jurisdiction  of  County  Courts,  that 
costs  awarded  to  a  successful  defendant  should  be  taxed 
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according  to  the  High  Court  tariff^  unless  the  Court  other- 
wise orders^  and  costs  awarded  to  a  successful  plaintiff  shall 
be  taxed  according  to  the  High  Court  tariff,  unless  the  Court 
otherwise  orders.  There  is  no  express  declaration  negatiy- 
ing  such  a  manner  of  awarding  costs  in  the  District  Court 
And  I  think  the  plain  provisions  of  the  Rules,  which  have 
the  force  of  statutory  clauses,  control  the  general  enact- 
ments in  ch.  109.  This  decision  appears  a  uniform  method 
of  dealing  with  costs  in  all  the  series  of  Courts  of  record. 

The  appeal  is  dismissed,  but,  as  the  point  is  a  new  one 
and  fairly  arguable,  no  costs  should  be  given. 


June  15th,  1906. 

divisional  court. 

BUSH  V.  PARK. 

Lunatic  —  Magistrate's  Commitment  of  Sane  Person  as 
a  Lunatic — Judicial  Proceeding — Subsequent  Discharge — 
Action  for  Dam^es — Malicious  Prosecution — Failure  to 
Prove  Favourable  Termination, 

Appeal  by  defendant  Emily  Bush  from  judgment  of 
Boyd,  C,  upon  the  findings  of  a  jury,  at  London  on  18th 
April,   1906. 

Plaintiff  and  his  wife  Emily  Bush,  one  of  the  defendants, 
had  been  separated  for  a  number  of  years,  living  in  two 
separate  houses  upon  the  same  land,  and  had  for  many  years 
been  at  variance.  It  was  alleged  that  in  September,  1905, 
en  account  of  the  ill-feeling  between  the  parties,  defendants 
conspired  to  have  plaintiff  placed  in  an  asylum  for  the  in- 
sane, although,  as  alleged,  they  knew  he  was  not  insane. 
The  plaintiff  was  on  2nd  September,  1905,  brought  before 
a  justice  of  the  peace,  who  committed  him  to  gaol,  and 
thence  he  was  sent  to  the  London  Asylum  for  the  Insane 
on  24th  October,  1905,  and  there  was  kept  until  17th  Nov- 
ember, 1905,  when  he  was  discharged  on  the  ground  that 
be  was  not  and  had  never  been  insane. 
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This  action  was  brought  to  recover  damages  for  false 
imprisonment^  etc.,  and  was  tried  with  a  jury,  who  found 
against  the  conspiracy  charge,  and  in  favour  of  defendants 
Archibald  Park  and  Esther  Park,  but  found  against  defend- 
ant Emily  Bush  and  assessed  damages  at  $700,  for  which 
judgment  was  entered  by  the  Chancellor. 

E.  T.  Essery,  London,  for  defendant  Emily  Bush. 

J.  A.  Bobinson,  St.  Thomas,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Anglin,  J.), 
held  that  the  action,  leaving  out  the  conspiracy  charge,  was 
in  effect  one  for  malicious  prosecution,  and  that  plaintiff 
had  not  proved  a  favourable  termination  of  the  proceedings 
before  the  magistrate — ^the  inquiry  before  the  magistrate  be- 
ing a  judicial  proceeding. 


Cabtwright,  Master.  November  9th,  1906. 

ohambebs. 

BELL  V.  GOODISON  THRESHER  CO. 

Venue — Contract  as  to — Motion  to  Change — Effect  of  Statute 
6  Edw.  VIL  ch.  19,  sec.  22  (0.) — Application,  of—Re^ 
iroactivity — Costs — Preponderance  of  Convenience. 

Motion  by  defendants  to  change  venue  from  Barrie 
to  Samia,  where  defendants^  head  office  was  situated. 

T.  N.  Phelan,  for  defendants. 

W.  A.  Boys,  Barrie,  for  plaintiff. 

The  Master  : — The  statement  of  claim  is  not  distinguish- 
able, in  my  opinion,  from  that  in  Wright  v.  Ross,  11  0.  L.  R. 
113,  7  0.  W.  R.  69.  Here,  as  there,  plaintiff  is  seeking  on 
similar  grounds  a  return  of  moiiey  paid  on  the  agreement, 
damages  for  breach  thereof,  return  of  plaintiff's  notes  given 
thereunder,  and  cancellation  of  the  agreement.  That  agrt:e- 
ment  was  made  on  28th  February,  1905,  and  supplemented 
or  varied  on  23rd  December.  The  original  provided  that  "  if 
any  action  or  actions  arise  in  respect  of  the  said  machine  or 
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notes  or  renewals  thereof,  the  same  shall  be  entered,  tried, 
and  finally  disposed  of  in  the  Court  which  has  its  sittings 
where  the  head  office  of  the  said  company  is  located.^  It 
was  further  agreed  that  "  any  action  brought  with  respect  to 
this  contract  shall  be  tried  at  the  town  of  Samia,  and  the 
purchasers  consent  to  have  the  venue  in  any  such  action 
changed  to  Samia,  no  matter  where  the  same  may  be  laid." 
There  can  be  little  doubt  (if  any)  that  these  last  words 
would  be  decisive  in  favour  of  the  motion  had  it  not  been  for 
the  recent  legislation  on  the  question. 

By  6  Edw.  VII.  ch.  19,  sec.  22  (0.),  it  was  enacted  that 
no  such  proviso,  condition,  etc.,  shall  be  of  any  force  or 
effect;  but  sub-sec.  (2)  enacts  that  "the  provisions  of  this 
section  shall  not  apply  to  or  be  available  in  any  action  .  .  . 
in  any  other  Court  than  a  Division  Court  unless  and  until 
the  defendant  therein  shall  make  a  motion  to  change  the 
venue  or  place  of  trial  according  to  the  practice  of  such 
Court.^^ 

But  it  was  argued  (1)  that  the  statute  was  not  applicable 
to  such  a  case  as  the  present,  and  (2)  that  it  was  not  retro- 
spective, and  therefore  could  not  take  away  from  the  defen- 
dant company  their  vested  right  to  have  the  venue  changed 
to  Samia. 

As  to  the  first  argument,'  it  may  be  that  such  a  motion 
as  the  present  was  not  in  the  contemplation  of  the  drafts- 
man, but  the  words  are  unambiguous  and  fit  the  present 
case.  Nor  does  there  seem  any  good  reason  for  straining 
after  an  interpretation  which  would  make  the  statute  oper- 
ative only  when  one  party  to  the  contract,  i.e.,  the  seller, 
was  taking  action.  This  is  plainly  a  remedial  enactment, 
and  is  to  be  interpreted  so  as  to  advance  the  remedy.  Hard- 
castle  says,  3rd  Eng.  ed.,  p.  70 :  "  Almost  every  statute  may 
be  described  as  remedial,  since  its  passing  presupposes  some 
grievance  which  the  Act  is  intended  to  rectify."  What  that 
grievance  is  in  these  cases  is  only  too  manifest,  and  is  shewn 
in  Wright  v.  Eoss,  supra. 

On  the  second  ground,  also,  I  think  the  motion  must  be 
dismissed.  So  far  as  I  can  see,  the  question  of  where  an 
action  is  to  be  tried  is  clearly  a  matter  of  procedure  only, 
and  there  is  no  such  vested  right  created  by  the  a^eement 
as  would  prevent  the  operation  of  the  statute.  The  ques- 
tion is  dismissed  in  Hardcastle,  supra,  p.  359,  where  the 
cases  are  given.     The  leading  one  is  Wright  v.  Hale,  6  H.  & 
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N.  p.  230.  There  it  was  held  that  a  much  more  substantial 
right  of  a  successful  plaintiff  was  taken  away  by  an  Act 
passed  after  the  commencement  of  the  action.  See  too  in 
our  Courts,  a  case  of  Bank  of  Montreal  v.  Scott,  17  C.  P. 
358;  cases  cited  on  the  argument  in  Wright  v.  Hale,  supra; 
and  Maxwell  on  Statutes,  4th  ed.  (1905),  pp.  336  et  seq. 

So  far  as  I  am  aware,  the  effect  of  the  Act  on  existing 
contracts  has  now  come  up  for  the  first  time.  Therefore, 
while  the  motion  is  dismissed,  costs  will  be  in  the  cause. 

There  was  no  attempt  to  argue  that  there  was  not  a  pre- 
ponderance of  convenience  in  favour  of  Barrie. 


Cabtvtkight,  Master.  November  9th^  1906. 

chambers. 

YAPP  V.  PEUCHEK 

Pleading — Defences  to  Counterclaim — Motion  to  Strike  out 
Paragraphs — Contract — Breach — Agency — Conclusion  of 
Law — Joint  Agreement — Foreign  Defendants  —  Submis- 
sion  to  Jurisdiction  by  Pleading  to  Counterclaim. 

Motion  by  defendants  (plaintiffs  by  counterclaim)  to 
strike  out  certain  paragraphs  of  the  statements  of  defence 
of  the  defendants  by  counterclaim. 

G.  B.  Strathy,  for  applicants. 

E.  D.  Armour,  K.C.,  for  respondents. 

The  Master: — This  action  is  on  a  contract  made  on 
1st  September,  1902,  between  plaintiff  and  the  original  de- 
fendants. Under  this  plaintiff  was  to  buy  from  defendants 
in  each  of  the  ensuing  5  years  250,000  lbs.  of  acetic  acid 
at  8J  cents  per  lb.  This  quantity  defendants  were  to  fur- 
nish if  and  as  required,  and  it  was  stipulated  that  if  either 
side  made  default  the  other  party  was  to  pay  4^  cents  per  lb. 
as  liquidated  damages. 

Up  to  a  certain  time  plaintiff  made  default  and  has  paid 
defendants  for  same  $2,371.62.     But  plaintiff  alleges  that 
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for  several  months  prior  to  the  commencement  of  this  ac- 
tion, in  July  last,  defendants  were  in  default,  for  which  he 
seeks  to  recover  $15,076.45. 

Defendants  say  that  they  fulfilled  their  contract,  and 
that  if,  in  any  respect,  they  committed  any  breach,  such 
breaches  did  not  damage  plaintiff,  and  in  any  case  were 
waived,  and  they  then  set  up  that  the  object  of  the  agree- 
ment sued  on  was  that  defendants  should  supply  with  such 
quantities  of  acid  as  they  might  require  certain  other  per- 
sons (who  were  afterwards  brought  in  as  defendants  by 
counterclaim),  and  that  they  did  so  apply  them.  Finally 
they  counterclaim  as  above  to  the  following  effect.  They 
first  set  out  in  extenso  an  agreement  also  made  on  1st  Sep- 
tember, 1902,  between  plaintiff  and  the  added  defendant, 
and  say  that  by  and  under  the  authority  of  this  agreement 
plaintiff  entered  into  the  other  and  first  agreement  as  agent 
for  the  other  parties  who  were  added  as  defendants  to  the 
counterclaim.  And  the  same  damages  are  asked  as  against 
plaintiff  and  the  others  as  plaintiff  claims  against  the  ori- 
ginal defendants. 

Some  of  these  added  defendants  reside  in  the  province 
of  Quebec.  They  were  served  under  Con.  Rules  162  and 
209,  and  have  all  put  in  statements  of  defence  without  ob- 
jecting to  the  jurisdiction.  These  statements  of  defence 
are  objected  to,  and  the  present  motion  is  to  strike  out  cer- 
tain paragraphs  in  each  of  them.     .     .     . 

It  will  be  sufficient  to  deal  with  the  defence  to  the 
counterclaim  of  the  original  plaintiff,  as  the  others  were 
similar  to  it.  The  paragraphs  attacked  are  numbers  2,  3, 
4,  and  5. 

Paragraph  1  denies  that  plaintiff  was  acting  as  agent  for 
the  added  defendants  in  making  the  agreement  with  original 
defendants. 

Paragraph  2  says  that  the  original  defendants  were  not 
pari:ies  to  the  agreement  set  out  in  their  counterclaim,  and 
are  therefore  not  entitled  to  any  benefit  thereunder. 

It  is  objected  that  this  latter  clause  is  a  statement  of 
law,  and  so  improper.  But,  however  that  may  be,  it  is  not 
in  any  sense  embarrassing,  and  as  to  this  the  motion  fails. 

Paragraph  3  is  as  f ollows :— '^  The  plaintiff  further  says 
that  if  the  defendants  are  entitled  to  sue  for  anything  con- 
tained in  or  arising  out  of  the  said  agreement  set  out  in  the 
counterclaim,  they  are  not  entitled  to  set  it  up  by  way  of 
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counterclaim  in  this  action/'  On  its  face  it  seems  open  to 
the  objection  that  this,  if  a  defence,  should  have  been 
raised  by  a  motion  to  strike  out  the  counterclaim.  But  it 
^SLS  explained  to  mean  that  if  the  agency  of  plaintiff  was 
not  established,  then  the  counterclaim  must  fail.  If  that 
is  so,  then  it  seems  to  be  of  no  service  to  the  parties.  It 
does  not  state  any  fact  on  which  they  rely  but  only  a  conclu- 
sion of  law. 

Paragraph  4  is  in  the  same  way  explained  to  mean  that 
in  any  case  the  agreement  relied  on  in  the  counterclaim  was 
a  joint  agreement,  and  that  some  of  the  parties  had  with- 
drawn, so  that  this  agreement  was  at  an  end.  If  it  will  be 
of  any  assistance  to  defendants,  this  paragraph  can  be  made 
more  precise  by  way  of  particulars. 

Paragraph  6  alleges  that  many  of  the  added  defendants 
reside  and  carry  on  business  in  Quebec,  so  that  they  should 
not  in  any  case  be  made  parties  by  counterclaim. 

This  seems  clearly  bad  under  Preston  v.  Lamont,  1  Ex. 
D.  361,  unless  there  is  a  difference  between  a  person  brought 
in  by  writ  and  one  brought  in  by  counterclaim.  It  was  con- 
tended that  this  was  the  case,  because  here  there  was  no 
writ  and  therefore  no  appearance,  and  consequently  no 
submission  to  the  jurisdiction. 

This,  however,  seems  to  be  opposed  to  the  wording  of 
Con.  Rule  249,  and  is  also  at  variance  with  the  uniform 
practice. 

In  these  cases  the  added  party  is  not  served  with  a  writ 
but  only  with  the  counterclaim,  which  is  in  place  of  the  writ 
and  has  the  same  effect. 

In  the  case  of  a  foreign  defendant  made  so  by  counter- 
claim, if  he  puts  in  a  defence,  he  cannot  therein  or  after- 
wards question  the  propriety  of  the  service.  See  Dunlop 
Pneumatic  Tire  Co.  v.  Ryckman,  5  0.  L.  R.  249,  2  0.  W.  R. 
699,  820.  There  it  was  said  by  Street,  J.,  5  0.  L.  R., 
at  p.  255. :  "  None  of  the  parties  diefendants  to  the  counter- 
claim .  .  .  have  pleaded  to  it  or  admitted  the  juris- 
diction of  the  Court."  It  would  seem  from  this  that 
by  pleading  the  defendants  have  admitted  the  juris- 
diction of  the  Court  over  them  personally.  See  Boyle 
v.  Sacker,  39  Ch.  D.  249.  This  does  not  debar  them  from 
shewing  hereafter,  if  they  can,  that  the  Court  has  jurisdic- 
tion over  the  subject  matter,  as  in  Gunn  v.  Harper,  2  0.  L. 
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R.  611,  at  p.  621.     See  also  Stokes  v.  Grant,  4  C.  P.  D. 
26,  28. 

In  my  opinion  paragraphs  5  and  3  should  be  struck  out, 
but  not  paragraph  2.  Paragraph  4  should  be  more  precise 
if  required  by  the  other  side.  The  defendants  may  amend 
their  defences  to  the  counterclaim  if  they  desire  to  do  so. 
Costs  will  be  in  the  cause.  The  other  defences  will  be  dealt 
with  in  the  same  way. 


MacMahon,  J.  November  9th,  1906. 

TRIAL. 

CABMAN  V.  WIGHTMAN. 

Mortgage  —  Assignment  —  Agreement — Executors — '^  Acting 
Executor'* — Solicitors — Investment  of  Funds — lAability 
for  Loss. 

Action  by  E.  B.  Carman  against  the  executors  of  the  will 
of  John  Wightman  to  recover  the  amount  due  upon  a  mort- 
gage, and  counterclaim  by  defendants  against  R.  B.  Carman, 
James  Leitch,  and  R.  A.  Pringle,  for  malinvestment  of 
funds,  etc. 

E.  Smith,  Cornwall,  and  A.  Langlois,  Cornwall,  for  plain- 
tiff and  defendants  by  counterclaiuL 

D.  B.  Maclennan,  K.C.,  and  C.  H.  Cline,  Cornwall,  for 
defendants. 

MacMahon,  J.: — One  Farquhar  McCrimmon  on  27th 
February,  1889,  mortgaged  to  Patrick  Purcell  the  north 
half  of  lot  27  in  the  3rd  concession  of  the  township  of  Lan- 
caster, to  secure  the  repayment  of  $2,000  in  5  years,  with 
interest  at  6  per  cent. 

On  23rd  October,  1891,  McCrimmon  conveyed  the  mort- 
gaged land  to  John  Wightman,  in  consideration  of  $5,300. 
The  conveyance  is  made  free  from  all  incumbrance,  "save 
and  except  a  mortgage  to  Patrick  Purcell,  dated  27th  Feb- 
ruary, 1889,  upon  which  $2,000  is  "payable,  which  sum  is 
deducted  from  the  consideration  of  $5,300  within  men- 
tioned.^* 
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On  8th  March,  1893,  John  Wightman  and  his  wife  (to 
bar  dower)  conveyed  this  land  to  his  son  John  Wightman 
the  younger,  the  consideration  being  natural  love  and  affec- 
tion and  $1.  The  grantor  covenants  that  the  grantee  shall 
have  quiet  possession  of  the  land  free  from  all  incum- 
brances^ and  that  he  has  done  no  act  to  incumber  the  lands. 

John  Wightman  the  yoimger  ...  in  1892  was  let 
into  possession  of  the  land  by  his  father,  and  has  remained 
in  uninterrupted  possession  ever  since. 

John  Wightman  the  elder  died  on  15th  April,  1897,  hav- 
ing on  the  9th  of  that  month  made  his  will,  which  contains 
the  following  direction:  "I  direct  that  out  of  the  moneys, 
securities  for  moneys,  etc.,  in  the  hands  of  Lritch  &  Pringle 
the  mortgage  now  standing  upon  the  property  of  my  son 
John  Wightman  be  fully  paid  and  discharged.'* 

In  January,  1898,  the  interest  on  the  mortgage  given  by 
McCrimmon  to  Furcell  being  largely  in  arrear,  the  solicitors 
of  the  Purcell  estate  served  notice  under  the  power  of  sale 
in  the  mortgage,  or  the  copy  of  a  writ  which  they  had  issued, 
on  Mr.  McNaughton,  one  of  the  executors,  and  upon  Wil- 
liam Wightman,  who  was  living  with  his  mother  on  the 
homestead  farm.  .  .  .  Immediately  after  the  service  of 
this  notice  or  writ,  a  consultation  was  held  between  the  two 
executors,  Mrs.  Wightman  and  Mr.  McNaughton,  and  it  was 
concluded  that  some  immediate  action  should  be  taken,  and 
Mr.  McNaughton  and  William  Wightman  (at  his  mother's 
request)  came  to  Cornwall  and  saw  Mr.  Pringle  and  wanted 
to  obtain  from  him  sufficient  money  to  meet  this  claim  of 
the  Purcell  estate.  .  .  .  One  of  them  had  a  copy  of  the 
notice  or  writ,  which  was  given  to  Mr.  Pringle. 

Mr.  Pringle  said  that  the  firm  of  Leitch  &  Pringle  had 
not  sufficient  funds  of  the  Wightman  estate  in  their  hands 
to  pay  the  whole  amount  due  on  the  Purcell  mortgage,  but 
they  had  $419.46,  which  they  would  pay  on  account  of  the 
interest,  which  would  leave  a  balance  of  $2,200  due  for  the 
principal  and  interest.  Mr.  Pringle  said  he  would  see  Judge 
Carman  and  ascertain  if  he  had  $2,200  to  lend,  which  would 
be  sufficient,  with  the  $419.46,  ...  to  pay  off  the  Pur- 
cell mortgage.  Mr.  Pringle  saw  Judge  Carman,  who  told 
him  that  his  (Carman's)  wife  could  let  the  Wightman  estate 
have  the  $2,200,  and  he  gave  Mr.  Pringle  a  cheque  for  the 
aonount,  he  (Carman)  supposing  he  would  receive  a  new 
mortgage  from  the  executors  of  Wightman.     In  this  nego- 
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tiation  with  Judge  Carman,  Mr.  Pringle  was  acting  solely 
as  the  agetft  of  the  executors  of  Wightman, 

McNaughton  and  William  Wightman  were  told  of  the 
arrangement  .  .  .  and  I  think  it  is  due  to  Mr.  Pringle 
to  say  that,  although  Leitch  &  Pringle  had  in  their  hands, 
as  solicitors  of  the  Wightman  estate,  more  than  the  $419.45, 
he  was  quite  pronounced  in  his  statement  to  them  that  the 
balance  of  the  money  would  require  to  be  raised  from  an 
outside  source,  and  that  was  why  he  suggested  applying  to 
Judge  Carman  to  lend  it. 

Judge  Carman  said  he  consented  to  make  the  advance 
on  condition  that  the  balance  due  on  the  Purcell  mortgage 
should  be  payable  one-half  in  one  year  and  the  other  half 
in  two  years,  for  the  reason,  I  suppose,  that  he  did  not  desire 
to  have  the  money  repaid  sooner,  in  the  event  of  the  execu- 
tors desiring  to  obtain  a  loan  on  more  advantageous  terms. 
Hence  the  agreement  of  15th  January  was  entered  into. 

It  is  beyond  question  that  the  agreement  was  read  over 
and  fully  explained  to  Mr.  McNaughton,  although  he  ap- 
parently had  forgotten  a  good  deal  of  what  took  place  be- 
tween himself  and  Mr.  Pringle.     .     .     . 

The  whole  matter  is  set  out  in  the  recital  to  the  agree- 
ment as  to  the  ownership  of  the  property  by  the  late  John 
Wightman,  subject  to  a  mortgage  to  Purcell  for  $2,000;  that 
there  was  now  due  on  the  mortgage  $2,200;  and  that  the 
executors  of  Purcell  were  making  an  asignment  of  the  mort- 
gage to  Judge  Carman,  The  .  ,  .  executors  of 
Wightman  covenanted  to  pay  the  amount  of  the  mortgage 
one-half  in  one  year  and  one-half  in  two  years,  with  interest 
payable  half-yearly. 

Mr.  McNaughton,  on  17th  March,  1904,  replying  to  a 
letter  of  Judge  Carman  of  the  day  previous  .  .  .  said, 
*'  I  will  attend  to  it  at  once.^^  On  22nd  June,  1904,  Judge 
Carman  wrote  again  about  payment  of  the  mortgage,  and 
Mr.  McNaughton  replied  on  the  24th,  saying:  "  Perhaps  you 
are  not  aware  that  Leitch  &  Pringle  had  a  few  hundred 
dollars  more  of  Wightman^s  money  than  was  required  to 
pay  that  mortgage.  They  claimed  it  was  impossible  at 
that  time  to  collect  enough  to  pay  Maclennan,  and  they  sug- 
gested that  we  get  the  money  from  you  until  they  could 
arrange  for  Wightman^s  money,  and  that  the  interest  of  one 
'w  ould  meet  the  interest  of  the  other.  I  agreed  to  that,  and 
left  the  matter  in  their  hands,  and  Wightman  supposed 
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everything  was  arranged,  and  so  did  I  until  1  got  your  first 
letter.  Something  must  and  will  be  done  soon,  and  I  hope 
you  will  not  take  any  proceedings  against  us  without  furthei 
notice.  I  am  very  sorry  you  have  this  trouble  getting  your 
money,  which  should  have  been  paid  long  ago."     .     .     . 

McNaughton  said  he  was  quite  satisfied  that  the  words 
"  acting  executor  "  were  not  in  the  document  when  he  signed 
it.  The  agreement  is  said  to  have  been  in  duplicate,  and 
there  is  evidence  that  a  duplicate  of  it  was  thrown  off  by 
the  typewriter,  and  Mr.  Pringle  supposed  that  the  duplicate 
was  given  to  Mr.  McNaughton  to  shew  his  co-executor.  Mr. 
Pringle  said  that  he  desired  its  execution  by  the  co-executor, 
but  Mr.  Mc^^aughton  stated  to  him  that  it  was  unnecessary 
to  ask  Mrs.  Wightman  to  sign  it,  that  she  had  not  interfered 
in  any  way  in  the  estate,  and  he  was  the  acting  executor,,  and 
therefore  all  that  was  necessary  was  that  he  should  sign  it 
in  order  to  bind  the  estate;  and,  in  consequence  of  that 
statement  being  made,  Mr.  Pringle  says  that  the  words 
"  acting  executor  "  were  added.  I  find  that  the  words  were 
added  before  execution  by  Mr.  McNaughton.     .     .     . 

On  21st  March,  1901,  the  executors  of  Wightman, 
through  Leitch  &  Pringle,  paid  to  Judge  Carman,  $426.98 
in  full  of  interest  up  to  15th  January,  190i,  and  on  15th 
July,  1904,  they  paid,  through  Leitch  &  Pringle,  $505.75, 
being  the  interest  up  to  15th  June,  1904.  .     . 

By  the  agreement  entered  into  with  Carman  on  15th 
January,  1898,  no  new  liability  was  created  by  the  execu- 
tors of  Wightman.  The  executors  of  Purcell  had  com- 
menced proceedings  to  enforce  their  claim  under  the  Mc- 
Crimmon  mortgage,"  which  John  Wightman  the  elder  had 
impliedly  covenanted  to  pay.  And  it  is  clear  from  the  will 
of  John  Wightman  that  he  intended  that  the  land  which 
he  had  conveyed  to  his  son  John  should  be  freed  from  that 
incumbrance.  The  executors  regarded  it  as  a  liability  of 
the  estate,  and  so  treated  it,  for  they  arranged  that  the  Mc- 
Crimmon  mortgage  should  be  transferred  from  the  Purcell 
estate  to  Carman,  and  entered  into  the  agreement,  already 
referred  to,  to  pay  that  mortgage. 

If  John  Wightman  had  lived  for  say  two  years  after  the 
making  of  his  will,  and  in  the  meantime  had  withdrawn  all 
the  moneys  and  securities  from  the  hands  of  Leitch  & 
Pringle,  it  is,  I  consider,  clear  that  the  executors  must  have 
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Fatisfied  the  McCrimmon  mortgage  out  of  the  general  as- 
sets of  the  estate.  And  because  Leiteh  &  Pringle  were  not, 
at  the  time  the  Pureell  estate  were  proceeding  either  to  sell 
the  land  under  the  mortgage  or  eject  John  Wightman  the 
younger  from  the  land,  in  funds  to  pay  oflf  that  mortgage, 
the  executors  were  bound  under  the  terms  of  the  will  to 
protect  him  against  a  sale  of  his  land  or  ejectment  there- 
from. 

Upon  the  facts  as  disclosed  .  .  .  Manley  v.  London 
Loan  Co.,  23  A.  R.  139,  Canada  Landed  Co.  v.  Shaver,  22 
A.  R.  377,  and  Campbell  v.  Morrison,  24  A.  R.  224,  referred 
to  by  counsel  for  defendants,  have  no  application  here. 

I  must  hold  that  the  estate  of  John  Wightman  the  elder 
ig  liable  to  Carman  for  the  amount  due  on  the  mortgage 
and  interest  thereon.     .     .     . 

Now,  in  relation  to  which  is  known  as  the  Gillespie 
mortgage:  Messrs.  Carman,  Leiteh,  &  Pringle  were  acting 
as  solicitors  for  the  late  Mr.  Wightman,  and  in  1882  they 
lent  out  considerable  sums  of  money  for  him.  Plaintiff 
Carman  left  the  firm  in  1885,  and  was  then  appointed  Judge 
of  the  County  Court.  Among  the  investments  made  was 
a  loan  of  $41^5  on  a  house  and  lot  in  the  village  of  Xewing- 
ton,  the  lot  having  a  frontage  of  66  feet  by  a  depth  of  150 
feet.  Mr.  Duval,  who  lived  at  Newington  and  knew  the 
property,  said  the  main  building  was  20  by  24,  with  a 
kitchen  and  outhouses  18  by  30.  Mr.  Monro,  the  agent  of 
the  Royal  Insurance  Co. — ^which  is  a  rather  conservative 
institution — insured  the  house  for  $500.  Mr.  Leiteh  said 
he  knew  the  building  very  well,  and  his  idea  was  that  the 
house  cost  some  $800.  He  was  satisfied  from  his  knowledge 
of  tlie  property  in  that  district,  and  after  consulting  Mr. 
Munro,  who  knew  the  village  and  inspected  the  property, 
and  frequently  acted  as  valuator  for  the  late  John  Wight- 
man,  .  .  .  that  the  amount  was  a  fair  one  to  lend  on 
the  property.  Unfortunately,  a  few  years  after  the  loan 
was  made,  property  in  the  village  began  to  depreciate  in 
^alue,  and  the  house  itself,  by  reason  of  no  expenditure 
])eing  made  for  repairs,  had  become  somewhat  dilapidated, 
so  that  when  it  was  sold  in  1892  the  best  price  that  could  be 
obtained  was  $375. 

At  the  time  the  loan  was  made,  it  was  regarded  as  a 
fair  investment,  and  the  depreciation  which  took  place  was 
imlooked  for,  and  Carman,  Leiteh,  &  Pringle  should  not 
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be  held  liable  for  negligence  or  want  of  care  in  making  that 
investment. 

In  addition,  Mr.  Leitch  said  that  Wightman  had  gone 
to  see  the  property  after  the  investment  was  made,  and 
was  quite  satisfied  with  it;  and  when  it  was  discovered, 
in  after  years,  that  it  could  not  be  readily  sold,  he  said  he 
did  not  impute  any  negligence  to  the  firm,  and  would  bear 
the  loss  himself. 

In  these  circumstances,  I  must  hold  that  Carman,  Leitch. 
&  Pringle  are  not  liable  for  any  loss  that  resulted  from  that 
investment.     .     .     . 

By  consent  of  counsel,  there  will  be  judgment  in  favour 
of  the  plaintiffs  by  counterclaim  against  James  Leitch  and 
Kobert  A.  Pringle,  defendants  by  counterclaim,  for  $2,300 
with  costs  of  the  counterclaim. 

The  original  defendants  to  pay  plaintiff's  costs  of  the 
action. 


Falconbridgh,  C.J.  November,  9th,  1906. 

TRIAL. 

ARMSTRONG  v.  SHERLOCK. 

Landlord  and  Tenant — Distress  for  Bent — Suspension  of 
Remedy — Promissory  Note  —  Rent  of  Chattels — Abate- 
ment of  Claim — Illegal  Distress — Excessive  Distress — 
Detention   of  Chattels — Damages — Counterclaim. 

Action  for  illegal  and  excessive  distress  and  detention  of 
goods.     Counterclaim  for  rent,  etc. 

C.  Kingstone,  St.  Catharines,  for  plaintiff. 

H.  H.  Collier,  K.C.,  for  defendant. 

Falconbridge,  C.J. : — The  parties  differ  as  to  the  kind 
of  note  which  was  to  have  been  given,  i.e.,  whether  it  should 
or  should  not  be  indorsed  by  some  res])onsible  person  other 
than  plaintiff  and  his  wife,  and  so  plaintiff  fails  to  prove 
an  agreement  to  suspend  the  remedy  by  distress  during  the 
currency  of  the  note,  of  which  aerreement  the  uoto,  if  ao- 
repted.  would  have  been  some  evidence. 
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The  amount  of  rent  due  was  in  fact  fixed  between  the 
parties  as  being  $231.  Defendant  issued  her  warrant  to 
the  bailiff  for  .  .  .  $393,  improperly  assuming  to  in- 
clude $162  as  for  rent  of  certain  tools,  but,  by  notice  served 
on  plaintiff  several  days  before  the  sale,  defendant  under- 
took not  to  make  out  of  the  goods  more  than  $231.  No 
tender  of  this  true  amount  had  been  or  was  subsequently 
made   by   plaintiff. 

Plaintiff  has  not  established  that  there  was  an  excessive 
distress,  nor  that  there  was  any  irregularity  or  unlawful 
act  in  the  appraisement  or  sale  of  the  goodb. 

Plaintiff  had  in  his  possession  small  tools  of  his  own 
and  larger  ones  which  were  the  property  of  defendant. 
Some  of  defendant's  tools,  on  a  separation  being  made  by 
plaintiff  himself,  were  ascertained  to  be  not  on  the  premises 
but  in  some  other  place  where  plaintiff  had  been  using 
them,  and  the  suggestion  was  made  by  the  bailiff  that 
plaintiff  could  get  his  own  tools  when  he  brought  back  de- 
fendant's, and  plaintiff  acquiesced  in  this  arrangement. 
His  tools  were  not,  in  fact,  distrained,  were  not  included  in 
the  inventory,  and  were  delivered  to  him  before  the  sale. 

If  any  special  damage  had  to  be  awarded  in  respect  of 
the  alleged  detention  of  the  tools,  it  would  have  been  as- 
sessed at  an  inconsiderable  sum. 

The  same  remark  applies  with  greater  force  to  plaintiff's 
books  of  account,  which  were  not  distrained,  but  locked 
up  in  the  shop  for  a  while  and  afterwards  returned  to  him. 

Plaintiff  has  not  established  any  cause  of  action. 

Defendant  is  entitled  to  recover  on  the  counterclaim 
.    .    .    $182.    .    .    . 

Action  dismissed  with  costs,  and  judgment  for  defendant 
for  $182  with  costs. 
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Vol.  VIII.     TORONTO,  NOVEMBER  22,   1906.      No.  17 
Anglin,  J.  November  10th,  1906. 

TRIAL. 

FISCHER  V.  BORLAND  CARRIAGE  CO. 

Company — Subscription  for  Stock — Promissory  Note  given 
for  Price — Misrepresentation  —  Condition — Absence  of 
Allotment — Acceptance  of  Plaintiff  as  Shareholder  — 
Estoppel — Recovery  on  Note, 

Action  for  delivery  up  and  cancellation  of  a  promissory 
note  given  by  plaintiff  in  payment  for  stock  in  the  defend- 
ant company.  Counterclaim  to  recover  the  amount  of  the 
note. 

R.  S.  Robertson,  Stratford,  for  plaintiff. 

J.  C.  Making,  Stratford,  for  defendant. 

Anglin,  J.: — The  making  of  the  note  is  admitted. 
Plaintiff  pleads  that  it  was  obtained  by  misrepresentation, 
and  also  that  it  was  taken  upon  condition  that,  if  plaintiff 
should  not  before  maturity  of  the  note  receive  certain 
moneys  owed  him  by  his  brother,  the  note  should  be  void 
and  should  be  returned  to  him,  and  his  obligation  to  take 
and  pay  for  stock  should  be  cancelled.  The  evidence  failed 
to  establish  either  of  these  obligations.  No  misrepresenta- 
tion was  proved ;  and  the  note  was  not  taken  upon  any  such 
condition. 

But     in  the  course  of  the  trial  it  appeared   that  the 
directors  of  defendant  company  had  by  resolution,  not  stat- 
ing any  terms,  authorized  the  secretarv-treasnror,  one  Mil- 
▼OL.  vin.  o.w.R  NO.  n-~4H 
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ler,  to  issue  and  sell  some  $40,000  worth  of  stock  for  the 
company;  that  he  had  engaged  one  Farrow  to  sell  the  stoclL 
as  his  suh-agent;  that,  without  any  authority  from,  or  com- 
munication with  the  directors.  Farrow  had  made  an  agree- 
ment with  plaintiff  for  the  sale  to  him  of  the  stock  in  ques- 
tion, taking  in  payment  his  promissory  note  payable  to 
defendants  for  the  whole  purchase  price,  and  agreeing  on 
behalf  of  defendants  for  renewals  of  such  note  if  plaintiff 
should  require  them.  .  .  .  Miller,  upon  being  notified 
of  this  arrangement,  immediately  issued  a  eertilicate  to 
plaintiff  for  the  number  of  shares  he  had  agreed  to  take 
9S  paid-up  stock,  took  his  receipt  for  such  certificate,  en- 
tered plaintliff  as  a  shareholder  in  the  company's  stock 
ledger,  and  placed  the  note  in  question  under  discount  with 
a  bank,  its  proceeds  being  put  to  the  credit  of  defendants. 
Nothing  further  occurred  until  the  note  matured.  In  re- 
sponse to  demands  made  by  the  bank  for  payment,  plain- 
tiff did  not  dispute  his  liability,  and  he  now  says  that  the 
only  reason  he  has  not  paid,  and  objects  to  pay,  is  that  he 
has  not  received  the  money  which  he  had  expected  from  his 
brother.  Indeed  when  seen  by  Farrow,  after  the  note  had 
been  charged  up  by  the  bank  against  defendants'  account, 
he  promised  Farrow,  whose  statement  I  accept,  to  come  in 
next  day  and  pay  defendants  $100  on  account. 

It  is  now  urged,  though  no  such  plea  appears  on  the 
record,  that  there  was  no  allotment  of  stock  to  plaintiff; 
that  he  never  became  a  shareholder;  and  that  the  considera- 
tion for  his  note  therefore  failed.  Assuming  that  plaintiff 
should  be  allowed  by  amendment  to  seek  delivery  up  and 
cancellation  of  his  note  upon  this  ground,  I  am  of  opinion 
that  it  cannot  prevail. 

While  the  resolution  of  the  board  of  directors  authoriz- 
ing Miller  to  sell  stock  may  have  been  entirely  ineffective 
as  a  delegation  to  him  of  their  discretion,  as  to  the  persons 
to  whom  and  the  terms  upon  which  shares  should  be  al- 
lotted, and  while  the  handing  over  of  the  stock  certificate 
and  the  taking  of  plaintiff's  note  might  not  have  been  bind- 
ing on  them,  had  they  promptly  repudiated  the  transaction, 
defendants  in  this  case  have  seen  fit  to  confirm  what  their 
agent.  Miller,  did.  They  accepted  and  discounted  plaintiff's 
note;  they  allowed  him  to  hold  a  shareholder's  certificate; 
they  entered  him  upon  their  stock  book  as  a  shareholder; 
th'ey  even  pressed  their  claim  against  him  upon  the  note  be- 
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fore  he  repudiated  liability.  By  all  these  steps  they  ratified 
and  confirmed  what  Miller  had  done,  and  estopped  them- 
Relves  from  contesting  plaintiif^s  status  as  a  shareholder. 
Assuming  that  plaintiff  might  at  some  earlier  stage  have 
effectively  repudiated  liability,  his  attempt  to  do  so  was 
entirely  too  late  to  succeed.  It  was  made  after  the  com- 
pany had,  by  acts  which  admit  of  no  other  construction, 
fully  recognized  his  position  as  a  shareholder,  and  had  con- 
clusively ratified  and  accepted  the  contract  which  Miller 
had  purported  to  enter  into  on  their  behalf.     .     .     . 

Action  dismissed  with  costs.     Judgment  for  defendants 
on  their  counterclaim  with  costs. 


November  12th,  1906. 

divisional  court. 

O'KEEFE  BBEWEKY  CO.  v.  GILPIN. 

Sale  of  Ooods — Action  for  Price — Alleged  Inferiority  of  Part 
of  Goods  Supplied — Failure  to  Return, 

Appeal  by  defendant  from  judgment  of  County  Court  of 
York  in  favour  of  plaintiffs  in  an  action  for  the  price  of 
Veer,  etc.,  sold  and  delivered  by  plaintiffs  to  defendant. 

The  appeal  was  heard  by  Falconbrtdge,  C.J.,  Britton, 
J.,  Mabee,  J. 

T.  E.  Godson,  Bracebridge,  for  defendant. 

W.  B.  Smyth,  for  plaintiffs. 

Falconbrtdge,  C.J.: — The  trial  Judge  has  manifestly 
given  credit  to  HilPs  account  of  the  transaction  in  prefer- 
ence to  defendant's;  and  I  see  no  reason  why  he  should  not 
have  done  so.  Hill  states  that  on  the  second  occasion  of 
complaint  by  defendant,  he  told  defendant  to  leave  the  beer 
there,  and  if  it  did  not  come  right  inside  of  a  year  there  was 
no  use  keeping  it,  and  that  if  it  did  not  "  come  back,''  i.e., 
mature,  defendant  would  have  to  ship  it  back,  and  he  would 
get  credit  for  it. 
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A'ow,  (leleiidaiit  never  did  ship  it  back,  nor  take  any 
steps  to  see  that  his  8uccc^^^»^  in  the  business  did  so;  but  he 
left  his  successor  in  possession  of  the  goods  without  giving 
plaintiffs  any  further  notice  of  his  intention  with  reference 
to  the  goods. 

In  any  aspect  of  the  case,  one-half  of  the  value  of  the 
consignment  is  represented  by  the  bottles  and  ca^es,  and 
one-half  by  the  liquid  contents,  and  the  Judge  has  correotly 
found  that  defendant  has  not  discharged  the  onus  which 
lay  on  him  of  shewing  that  he  had  returned  these  '^empties" 
and  the  22  cases  being  returned  in  July,  1901,  would  seem 
to  indicate  that,  to  that  extent  at  least,  the  goods  com- 
plained of  were  used. 

Appeal  dismissed  with  costs. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

IMabee,  J.,  also  concurred. 


November  12th,  l^^^* 

DIVISIONAL  COURT. 

SOVEKEEX  MITT,  GLOVE,  AXD  KOBE  CO.  v.  WHITE- 
SIDE. 

Company — Direriors — Filling   Vacancies  in  Board — Qii<^^ 
— Special  Meeting  of  Shareholders — Injunctioru 

A])peal  by  plaintiffs  from  order  of  MacMahdn,  J^  ^  ^  * 
W.  K.  279,  dismissing  motion  to  continue  an  interim  iup^^* 
tion  restraining  defendants,  shareholders  of  plaintiff  ^^"^* 
pany,  from  electing  at  a  meeting  of  the  shareholder?  ^^^^^ 
for  4th  August,  1906,  directors  of  the  company  to  ^^ 
vacancies  caused  by  4  directors  ceasing  to  be  sharehoW^^^' 

J.  Bicknell,  K.C.,  for  plaintiffs,  the  company  and  th^  ^^' 
maining  3  directors,  contended  tliat  the  shareholder.^  ha^^  "!I 
power  to  fill  vacancies,  but  only  the  "board  of  director*' 
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i.e.,  the  remaining  3  directors,  who  however  were  by  the 
by-laws  of  the  company,  not  a  quorum  of  the  Board. 

G.  H.  Kilmer  and  L.  F.  Stephens,  Hamilton,  for  defen- 
dants, contra. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.), 
held  that  the  3  remaining  directors  had  not  power  to  fill 
up  the  vacancies  in  this  case,  having  regard  to  the  fact  that 
4  directors  were  required  to  constitute  a  quorum;  and  the 
directors  having  failed,  for  whatever  reason,  to  fill  up  the 
vacancies,  the  shareholders  had  the  power  to  do  so  at  a 
special  meeting. 

Appeal  dismissed  with  costs,  and  judgment  pronounced 
dismissing  the  action  with  costs,  counsel  submitting  to  the 
appeal  being  turned  into  a  motion  for  judgment. 


Macwatt,  Co.C.J.  October  27th,  1906. 

Britton,  J.  November  13th,  1906. 

OHAMBEBS. 

HEX  EX  REL.  HUNT  v.  GENGE. 

Municipal  Elections — Motion  to  Avoid  Election  of  Beevt  — 
Delay  for  Nine  Months  after  Relator^ s  Knowledge  of  Dis- 
qualification— 3  Edw,  VII,  ch.  18,  sec.  33  (0.) — Construc- 
tion— Dismissal  of  Motion — Interest  in  Contract  with 
Corporation, 

Motion  by  the  relator  to  void  the  election  of  the  re- 
spondent as  reeve  of  the  village  of  Alvinston,  in  the  county 
of  Lambton. 

The  motion  was  heard  by  Macwatt,  senior  Judge  of 
the  County  Court  of  Lambton,  on  12th  October,  1906. 

A.  Weir,  Samia,  for  the  relator. 

R.  V.  Lesueur,  Samia,  for  the  respondent. 

Macwatt,  Co.C.J: — As  this  seems  to  be  the  first  case 
to  come  up  under  the  amendment  made  by  3  Edw.  VII.  ch. 
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18,  sec.  33,  whereby  the  following  words  were  added  to  the 
section :  "  or  in  case  at  any  time  the  relator  shews  by  affi- 
davit to  such  Judge  reasonable  ground  for  supposing  that 
any  member  of  the  council  of  a  local  municipality  or  of  a 
county  council  has  forfeited  his  seat,  or  has  become  dis- 
qualified since  his  election,"  I  consider  it  advisable  to  give 
my  reasons  for  deciding  in  favour  of  the  respondent.  The 
section  as  amended  is  now  in  the  Consolidated  Municipal 
Act,  1903,  3  Edw.  VII.  ch.  19,  sec.  220. 

Prior  to  1903  a  relator  had  to  move  within  6  weeks 
after  an  election,  or  within  one  month  after  acceptance  of 
oflSce  by  the  person  elected;  and  if  he  did  not  so  move, 
the  person  so  elected  held  his  seat. 

Section  80  of  the  Consolidated  Municipal  Act,  1903, 
reads  as  follows:  "  ...  No  person  having  by  himself 
.  .  .  .  an  interest  in  any  contract  with  or  on  behalf 
of  the  corporation,  or  having  a  contract  for  the  supply  of 
goods  or  materials  to  a  contractor  for  work  for  which  the 
corporation  pays  or  is  liable  directly  or  indirectly  to  pay, 
or  which  is  subject  to  the  control  or  supervision  of  the 
council  or  an  officer  thereof  on  behalf  of  the  council,  or  has 
any  unsatisfied  claim  for  such  goods  or  materials,  and  no 
person  who  either  by  himself  or  with  or  through  another, 
has  any  claim,  action,  or  proceeding  against  the  munici- 
pality .  .  .  shall  be  qualified  to  be  a  member  of  the 
council  of  any  municipal  corporation.'' 

This  section  was  doubtless  passed  "  to  prevent  any  one 
being  elected  to  a  municipal  council  whose  personal  inter- 
est might  clash  with  those  of  the  municipality:"  Rex  ex 
rel.  McNamara  v.  Heffernan,  7  0.  L.  R.  289,  3  0.  W.  R.  431. 
The  operation  of  the  section  is  not  to  be  lightly  restricted 
where  it  is  intended  to  carry  out  the  spirit  of  the  section 
by  proceeding  promptly  after  knowledge  of  a  violation  of 
its  requirements;  but  where  there  has  been  acquiescence, 
as  well  as  laches  and  unreasonable  delay,  I  take  it  the  sec- 
tion should  not  be  allowed  to  stand  in  the  way. 

In  March,  1903,  the  municipality  entered  into  a  lease 
with  one  Pavey  by  which  a  hall  was  leased  for  the  use  of 
the  corporation  and  school  board  of  the  municipality  for 
a  term  of  3  years,  at  a  rental  of  $25  per  annum.  This 
lease  expired  on  7th  March,  1006,  and  Pavey  gave  pennis- 
sion  about  that  time  for  the  council  to  hold  one  meeting  in 
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his  hall  after  its  expiration  until  arrangements  then  on  foot 
were  carried  out.  Early  in  April  last  the  hall  was  leased 
for  a  further  period  of  one  year  at  the  same  rental,  the  term 
commencing  from  7th  March,  1905.  There  is  no  written 
lease  or  contract  with  the  respondent,  and  nothing  appears 
in  the  minutes  at  any  time  as  to  the  supply  of  gas  or  light 
by  him  or  any  one  else  for  the  council  hall. 

The  relator  is  the  president  of  the  power  company  which 
supplies  electric  light  to  such  of  the  inhabitants  of  the 
municipality  as  contract  for  it;  and  the  respondent  is  the 
owner  apparently  of  an  acetylene  gas  plant  which  supplies 
gas  to  himself  and  to  one  or  two  halls  in  the  village. 

He  has  been  paid,  as  appears  by  the  village  auditors' 
reports  for  1904  and  1905,  $5  per  year  by  the  municipality 
for  lighting  during  the  years  1903,  1904,  and  1905.  The 
cheque  for  the  year  ending  7th  March,  1906,  is  dated  5th 
March,  1906,  for  the  sum  of  $5.75,  of  which  $5  was  for  light- 
ing. 

The  respondent  was  elected  reeve  on  8th  January,  1906, 
and  had  proceedings  been  taken  within  6  weeks  of  that 
date,  from  the  evidence  and  the  cheque,  I  should  have  been 
of  the  opinion  that  he  had  forfeited  his  seat. 

It  was  known  to  the  relator  since  March,  1903,  that  the 
respondent  had  been  paid  $5  a  year  for  lighting  the  hall 
used  by  the  council  of  the  municipality,  as  appears  by  his 
cross-examination.  It  was  known  to  many  others,  among 
them  Mr.  Gilroy,  who  gave  evidence  before  me.  He  was 
reeve  in  1903,  1904,  and  1905,  and  ran  against  the  respon- 
dent for  that  oflBce  for  1906,  but  was  defeated. 

The  relator  also  had  knowledge  that  since  March  last 
the  council  room  was  lighted  by  gas  in  the  same  manner 
as  before,  yet  until  29th  September  he  does  not  move, 
although  in  his  cross-examination  he  admits  that  in 
March  or  April  last  he  stated  more  than  once  that  he 
could  unseat  the  respondent  for  supplying  gas  to  the 
council  chamber. 

The  cheque  was  in  payment  in  full  of  the  contract, 
if  any,  which  expired  on  7th  March,  1906.  No  doubt 
the  respondent  was  disqualified  when  elected  because  he 
had  an  unsatisfied  claim  against  the  municipality,  and 
this  claim  was  in  part  at  least  for  services  rendered  after 
his  election. 
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A  relator  should  move  within  a  reasonable  time  after 
the  necessary  facts  come  to  his  Imowledge.  I  cannot 
imagine  that  the  legislature  by  the  amendment  above 
quoted  intended  to  allow  a  person  to  act  at  any  time  when 
spite,  spleen,  pique,  or  any  other  unworthy  motive  moved 
him,  and  I  take  it  the  time  in  which  to  move  may  'h^ 
fairly  taken  to  have  been  defined  by  it  as  6  weeks  at  the 
outside. 

If  this  be  so,  the  relator  is  too  late  in  moving  on  29th 
September,  on  this  ground,  when  he  knew  the  facts  in 
March  last. 

The  respondent  is  only  elected  for  one  year,  and  has 
less  than  3  months  to  serve;  that  is  also  a  reason  why 
the   relator  should  have   moved  promptly. 

The  principle  of  finality  was  recognized  and  afl&rmed 
V  Rose,  J.,  in  Regina  ex  rel.  McKenzie  v.  Martin,  %%  0. 
R.  523. 

As  to  what  has  been  done  since  March  last,  I  am  of 
opinion  that  there  is  not  sufficient  evidence  to  disquahfy 
the  respondent. 

There  was  no  written  or  even  verbal  contract,  nor  any 
entry  in  the  minutes,  and  neither  the  clerk  nor  Mr.  Gilroy 
knew  anything  more  than  that  the  light  has  been  supplied, 
but  by  whom  or  on  what  terms  does  not  appear.  It  may 
have  been  still  furnished  by  the  respondent;  but,  even  theo, 
he  may  not  be  intending  to  make  any  charge,  and  if  he 
wishes  to  supply  it  gratuitously  I  hardly  think  that  would  be 
a  ground  for  his  disqualification  at  this  late  day. 

Under  the  first  lease  there  was  a  verbal  arrangement 
with  respondent  which  became  executed  by  supplying  gas 
and  being  paid  for  it.  Under  the  new  lease  there  is  not 
a  tittle  of  evidence  as  to  lighting,  so  that,  while  the  facts 
may  he  as  contended  for  by  the  relator,  they  have  not  been 
shewn. 

Why  was  not  the  respondent  examined,  or  some  suffi- 
cient evidence  given  by  examination  of  other  members  of 
the  council,  or  in  some  way? 

The  onus  is  on  the  relator,  and  he  has  not  satisfied  it, 
in  my  opinion.     It  is  not  enough  for  him  to  say  that  the 
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respondent  is  disqualified,  and  to  require  him  to  disprove 
it.  A  learned  Chief  Justice  of  our  Courts  was  often  heard 
to  say,  "  The  jury  must  not  guess,^^  and  I  do  not  feel  dis- 
posed to  do  any  guessing  in  this  case. 

There  is  no  doubt  that  the  relator  has  been  guilty  of 
laches,  and  that  he  has  acquiesced  in  the  respondent's  ac- 
tions for  over  9  months  without  question.  I  have  not  con- 
sidered it  necessary  to  go  into  the  question  of  the  status 
of  the  relator,  argued  by  Mr.  Lesueur,  as  I  have  decided 
that  the  respondent  holds  his  seat  on  other  grounds. 

As  to  acquiescence,  see  Kex  ex  rel.  Tolmie  v.  Campbell, 
1  0.  W.  R.  268,  4  0.  L.  R.  at  p.  28;  Regina  ex  rel.  Mitchell 
▼.  Adams,  1  C.  L.  Ch.  at  p.  205;  Regina  ex  rel.  Pomeroy 
V.  Watson,  1  C.  L.  J.  48. 

As  to  laches,  see  In  re  Kelly  v.  Macarow,  14  C.  P.  313, 
457. 

As  to  status  of  relator,  see  Regina  ex  rel.  Campbell  v. 
O'Malley,  10  C.  L.  J.  250. 

Mr.  Weir  cited :  Rex  ex  rel.  Moore  v.  Hammill,  7  0.  L. 
R.  at  p.  603,  3  0.  W.  R.  642;  Neill  v.  Longbottom,  1  P.  R. 
114;  Regina  ex  rel.  Shaw  v.  McKenzie,  2  C.  L.  Ch.  36;  Re- 
gina ex  rel.  Davis  v.  Carruthers,  1  P.  R.  114;  and  Regina  ex 
rel.  Coleman  v.  O'Hare,  2  P.  R.  18. 

Mr.  Lesueur  cited:  Evans  v.  Smallcombe,  37  L,  J.  Ch. 
793;  Rex  ex  rel.  Hart  v.  Street,  1  W.  L.  R.  202;  Regina  ex 
rel.  Regis  v.  Cusac,  6  P.  R.  303;  and  Regina  ex  rel.  Rosebush 
V.  Parker,  2  C.  P.  15. 

The  motion  is  therefore  dismissed  with  costs  to  the 
respondent. 

The  relator  appealed,  and  his  appeal  was  heard  by  Brit- 
ton,  J.,  in  Chambers,  on  13th  November,  1906. 

Grayson  Smith,  for  relator. 

L.  Q.  McCarthy,  K.C.,  for  respondent. 

Britton,  J.,  dismissed  the  appeal  with  costs. 
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Britton,  J.  November  13th,  1906. 

WEEKLY  COURT. 

RE  POETEK. 

Will — Construction — Devise  —  Restraint   an  Alienation  — 

Validity. 

Motion  by  beneficiary  and  adtdt  remainderman  under 
will  of  Hugh  Porter  for  order  declaring  construction  of 
will. 

J.  H.  Spence,  for  applicants. 

F.  W.  Harcourt,  for  infant  remaindermen. 

Britton,  J. : — Hugh  Porter  made  his  will  on  3rd  Feb- 
ruary, 1887,  and  died  on  12th  August  in  same  year. 

The  clause  of  the  will  of  which  construction  is  asked  is 
as  follows:  "I  give,  devise,  and  bequeath  lot  number  13 
in  the  10th  concession  of  the  township  of  Grey,  in  the 
county  of  Huron,  to  my  son  Hugh  Porter,  his  heirs  and 
assigns,  to  have  and  to  hold  the  same  unto  the  said  Hugh 
Porter,  his  heirs  and  assigns,  to  and  for  his  and  their  sole 
and  only  use  forever,  subject  to  the  condition  that  the  said 
Hugh  Porter  shall  not  during  his  lifetime  either  mortgage 
or  sell  the  said  lot  thus  devised  to  him.'' 

Hugh  Porter  now  asks  that  the  condition  against  his 
mortgaging  or  selling  be  declared  invalid. 

In  Heddlestone  v.  Heddlestone,  15  0.  B.  280,  MacMahon, 
J.  decided,  10th  February,  1888,  that,  in  the  case  of  lands 
devised  to  three  sons  subject  to  the  condition  that  these 
lands  should  not  be  disposed  of  by  them,  "  either  by  sale, 
by  mortgage,  or  otherwise,  except  by  will  to  their  lawful 
heirs,^'  the  condition  was  invalid,  and  that  the  devisees  were 
entitled  to  hold  the  land  freed  from  the  restriction.  The 
difference  between  the  Heddlestone  case  and  the  present 
is  that  there  was  in  that  case  the  additional  restraint  upon 
the  devisee  against  disposing  of  the  land  by  will  except  to 
his  lawful  heirs.  That  case  was  considered,  as  indeed  were 
all  the  recent  ca^es  upon  the  point,  by  my  brother  Magee 
in  Ee  Martin  and  Dagneau,  11  0.  L.  R.  349,  7  0.  W.  R.  191. 
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In  that  case  the  words  under  consideration  were,  "  None  of 
my  sons  will  have  the  privilege  of  mortgaging  or  selling 
their  lot  or  farm  aforesaid  described/^  and  the  learned 
Judge  held  that  this  restraint  on  alienation  was  valid. 

I  am  unable  to  distinguish  between  the  present  case  and 
the  one  last  cited,  and  so  must  follow  it.  In  view  of  the 
many  cases  in  which  the  line  of  distinction  and  difference 
is  fine,  I  would  not  be  sorry  to  have  them  now  considered 
afresh  by  an  appellate  Court. 

Eestriction  valid. 

No  costs. 


November  13th,  1906. 

divisional  court. 

HOBIN  V.  CITY  OF  OTTAWA. 

Highway — Non-repair — Injury  to  Person — Loose  Iron  Lid 
of  Catchrha^in  in  Sidewalk  —  Absence  of  Defect  in  Con- 
strurtion  —  Negligence  —  Notice  —  Inference  —  Munici- 
ptil  Corporation. 

Appeal  by  plaintiff  from  judgment  of  Mabee,  J.,  ante 
101,  dismissing  action  for  damages  for  personal  injuries  sus- 
tained by  plaintiff  owing  to  an  alleged  defect,  or  want  of 
repair,  in  a  highway. 

The  appeal  was  heard  by  Mulock,  C.J.,  Anglin,  J., 
Clute,  J. 

H.  M.  Mowat,  K.C.,  for  plaintiff. 

W.  E.  Middleton,  for  defendants. 

Mulock.  C.J.: — This  is  an  action  to  recover  damages 
from  the  corporation  of  the  city  of  Ottawa,  because  of  an, 
accident  sustained  by  the  plaintiff,  Mrs.  Hobin,  under  the 
following  circumstances. 

On  17th  Novomber,  1905,  plaintiff  was  standing  on  the 
sidewalk  on  the  north-west  corner  of  Bank  street  and  Glad- 
stone avenue,  in  the  city  of  Ottawa,  waiting  to  take  a  street 
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car.  Two  children  came  running  down  the  street  with  a 
hand-sleigh,  and  plaintiff  stepped  out  of  their  way  backward 
upon  what  formed  part  of  the  sidew^alk,  being  a  round  iron 
cover  in  the  centre  of  an  iron  frame  or  grating  over  a  man- 
hole, which  extended  down  to  the  sewer.  The  cover  tipped, 
causing  her  right  leg  to  go  down  into  the  man-hole,  when 
she  fell  on  her  side,  fracturing  two  ribs  and  badly  spraining 
her  right  knee.  This  frame  is  about  two  feet  square  and 
is  imbedded  in  the  concrete  sidewalk  at  the  outside  edge. 
The  cover  weighs  40  or  50  pounds,  and  rests  on  an  iron 
flange  in  the  frame.  No  device  of  any  kind  was  adopted  in 
order  to  keep  the  cover  in  place,  its  weight  and  position  in 
the  groove  of  the  frame  alone  being  depended  upon  for  that 
purpose.  Directly  underneath  the  cover  is  the  man-hole 
down  which  the  surface  drainage  from  the  street  finds  its 
way  into  the  drain.  At  the  lower  end  of  the  man-hole  is 
a  catch-basin  to  catch  street  washings,  and  the  purpose  of 
the  defendants  in  not  securing  the  cover  in  place  by  lock, 
bolt,  or  other  device,  was  apparently  to  allow  of  its  easier 
removal  by  their  servants  when  desiring  to  clean  out  the 
man-hole.  At  the  time  of  the  accident  the  flange  on  which 
the  cover  rested,  so  far  as  appears,  was  quite  sufficient  to 
support  it  and  to  prevent  it  from  tipping,  if  in  place.  The 
accident,  therefore,  could  not  have  happened  if  the  cover 
at  the  time  had  been  in  proper  position.  Its  being  out  of 
position  left  the  sidewalk  in  a  state  of  non-repair,  and  plain- 
tiff seeks  to  hold  defendants  responsible  for  negligence  be- 
cause of  such  non-repair. 

The  case  was  tried  before  Mabee,  J.,  without  a  jury,  on 
11th  June,  1906,  and  he  reached  the  conclusion  that  the 
accident  was  not  attributable  to  negligence  on  the  part  of 
defendants,  and  dismissed  the  action,  but  assessed  damages 
at  $500,  in  case  plaintiff  should  be  held  entitled  to  succeed. 
From  this  judgment  plaintiff  appeals. 

It  being  clear  that  at  the  time  of  the  accident  the  cover 
was  not  resting  in  proper  position  on  the  flange  in  the  groove 
of  the  frame,  the  question  arises.  What  is  the  probable  ex- 
planation of  its  misplacement?  The  only  evidence  of  its 
last  removal  prior  to  the  accident  was  furnished  by  ward 
foreman  Marks,  a  witness  for  defendants.  According  to 
his  evidence,  the  operation  of  cleaning  the  catch-basins  by 
his  men  was  of  frequent  occurrence.  No  record  was  kept  as 
to  the  dates  of  cleaning  any  particular  basin,  nor  as  to  the 
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condition  in  which  the  work  wa^j  left,  and  it  would  be  sur- 
prising if,  many  months  after  such  a  transaction,  the  fore- 
man could  from  actual  recollection  testify  to  the  details. 
On  his  examination  he  expressed  himself  as  sure  the  cover 
was  properly  replaced.  I  understand  his  evidence  to  be  to 
the  effect  that,  having  regard  to  his  general  practice  in 
requiring  all  such  operations  to  be  carried  out  with  proper 
care,  the  one  in  question  was  so  carried  out.  He  was  ex- 
amined on  11th  June,  1906,  nearly  7  months  after  the  acci- 
dent, and  his  evidence  shews  that  he  was  then  speaking  not 
from  actual  recollection,  but  from  belief.  Doubtless  he 
spoke  with  perfect  truthfulness,  and,  though  he  may  have 
been  mistaken,  his  credibility  is  not  in  question.  I  infer 
from  his  evidence  that  he  has  a  number  of  labouring  men 
under  him,  that  they  are  constantly  changing,  that  they  go 
from  man-hole  to  man-hole  throughout  the  ward,  cleaning 
them  out  and  replacing  the  covers;  that  at  times  he  is  with 
them  throughout  the  operation,  at  other  times  they  pre- 
cede him,  he  following  them  up  to  see  that  the  work  is 
properly  done. 

At  the  trial,  as  already  mentioned,  he  was  quite  certain 
that  this  particular  cover  was  properly  replaced.  He  could 
not  remember  the  names  of  any  of  the  men  engaged  in  the 
work  when  the  cover  in  question  was  last  removed,  nor  the 
precise  day.  The  following  are  extracts  from  his  cross- 
examination  : — 

"  Q.  Now,  with  reference  to  17th  November  last,  can 
you  tell  me  when  before  that  date  you  cleaned  out  the 
basin;  what  was  the  last  occasion  prior  to  that  date  you 
cleaned  it  out?  A.  Two  weeks,  I  think  it  was,  I  cannot 
tell  exactly  the  date.     But  two  weeks  about. 

"  Q.  Two  weeks  before  that?  A.  Two  weeks  before 
that. 

"Q.  And  how  do  you  get  the  top  of  it  off  to  clean  it 
out?  A.  We  have  to  put  a  pick  in  and  lift  it  out  with 
a  pick. 

"  Q.  And  after  you  have  cleaned  it  out,  what  do  you  do 
with  the  to]^  again?    Q.  Put  that  back  in  the  same  place. 

"  Q.  Now,  after  you  had  cleaned  it  out  on  the  occasion 
last  before  17th  November  last,  when  you  cleaned  it  out  did 
you  put  the  cover  back  in  its  place?     A.      Surely,  yes." 
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"  Q.  Before  17th  November,  how  long  had  you  cleaned 
it  out  yourself?  A.  1  cannot  state  it  exactly,  but  they  clean 
it  after  every  storm. 

"  Q.  And  if  there  is  no  storm,  how  often  do  you  clean 
it?     A.     Once  a  month  any  way;  every  month.       .     .    . 

"  Q.  And  you  say  you  dig  it  out  with  a  pick?  A.  With 
a  pick.     We  cannot  get  it  up  any  other  way. 

"Q.  It  cannot  be  got  up  any  other  way?  A.  It  is 
too  heavy.      .    .     . 

"Q.  Unless  it  is  picked  up,  anybody  could  interfere 
with  it?     A.     No  sir. 

•*Q.  Then  when  was  it  last  picked  up?  A.  Four 
days,  I  think,  before  this  accident  happened. 

"  Q.  How  long  before  17th  November  last  had  it  been 
picked  up?    A.     No,  that  was  three  weeks  before. 

"  Q.  Three  weeks  before  ?    A.  Two  weeks  bef ore.'' 

Evidently  he  had  no  clear  idea  as  to  the  date,  which  may 
have  been  less  than  4  days  before  the  accident. 

There  is  nothing  to  shew  any  interference  with  the  cover 
after  its  last  removal  by  defendants'  servants,  and  before 
the  happening  of  the  accident,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  the  inference  would  be  that  the  acci- 
dent happening,  the  men  left  the  cover  in  an  insecure  posi- 
tion, a  condition  which,  according  to  the  evidence  of  the 
plaintiff.  Miss  Nichol,  and  Mr.  Gibson,  might  easily  escape 
detection. 

At  the  trial  plaintiff  testified  that  she  saw  the  cover  of 
the  man-hole  just  prior  to  the  accident  and  observed  noth- 
ing wrong  with  it.  Marie  Nichol,  an  eye  witness  of  the 
accident,  also  testified  to  the  like  effect.  W3rman  Gibson 
also  swore  that  just  prior  to  the  accident  he  crossed  the 
frame,  and  it  (doubtless  meaning  the  cover)  felt  loose  un- 
der his  feet,  and  that  it  was  level  with  the  sidewalk.  The 
following  are  extracts  from  his  evidence: — 

"  A.  As  I  stepped  it  wobbled,  and  I  had  stepped  on  it 
before,  walking  back  and  forth,  waiting  for  the  car,  and  it 
seemed  it  was  not  in  a  proper  condition  at  the  time  for  to 
be  on  a  public  thoroughfare,  where  people  is  waiting  and 
stopping  for  a  car  every  moment  of  the  day. 

"Q.  When  stepping  on  it,  would  it  appear  all  right? 
A.     It  did  appear  all  right.'* 
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From  this  evidence  it  is  clear  that  the  cover  was  out  of 
place  just  before  the  accident,  though  that  fact  was  not  ap- 
parent to  the  ordinary  passer-by. 

Newton  Kerr,  the  defendants'  engineer,  was  called  as 
a  witness  for  the  plaintiff,  and  the  following  are  extracts 
from  his  evidence: — 

"  Q.  How  do  you  account  for  one  side  going  down  when 
a  person  steps  on  it?  A.  That  would  only  happen  in  case 
the  top  had  been  shaken  loose  or  disturbed  in  some  way,  an 
ordinary  passenger  would  not  shove  one  side  down  .  .  . 
Unless  it  was  knocked  out  or  displaced,  I  do  not  know. 

•^  Q.  How  do  you  account  for  that  ?  A.  A  very  heavy 
rig  passing  the  corner  might  hit  the  frame  so  as  to  jar  it 
loose,  a  lorry  or  dray. 

'*  Q.  How  would  that  shove  it  out  ?  A.  Shake  it 
loose.     .     .     . 

"  Q.     Then  it  must  be  in  a  groove  ?    A.     It  does. 

•*  Q.  How  deep  is  that  groove  from  the  top  ?  A. 
About  a  quarter  of  an  inch. 

"*  Q.  So  it  would  have  to  be  a  pretty  heavy  jar  to  crowd 
one  side  up  a  quarter  of  an  inch?  A.  Yes,  a  very  severe 
jar.    .     .     . 

"Q.     Now  it  could  be  fastened  down?     A.    Yes. 

"  Q.  It  could  be  fastened  down  so  that  only  your  em- 
ployees who  have  to  deal  with  it  could  get  it  up — is  that 
not  right?  It  could  be  locked  down?  A.  It  could  be 
looked  down. 

"  Q.  With  very  little  expense  ?  A.  Yes,  a  consider- 
able delay  and  loss  of  time  in  unlocking  it  or  unbolting  it, 
whatever  method  you  would  have.  We  have  never  seen 
the  necessity  of  locking  them.     .     .     . 

"Q.  It  could  be  guarded  against  so  it  could  only  be 
gotten  up,  the  top  of  it,  only  by  your  own  employees,  is 
that  not  right?     A.     Yes,  it  is  so.     .     .     . 

"Q.  Did  you  examine  it  before  that?  (that  is  the 
accident).     A.     I  never  took  it  out.^* 

He  also  stated  that  the  removal  of  this  cover  to  clean 
the  catch-basin  is  being  done  constantly  by  "  ordinary  street 
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labourers  who  are  being  changed  all  the  time,  who  are  sent 
to  clean  out  the  basin,  take  off  the  lid,  clean  out  the  pit, 
and  replace  it/'  The  engineer  also  stated  that  the  frame 
with  its  cover  in  question  had  been  in  use,  to  his  knowledge, 
for  over  7  years,  and  it  was  of  a  kind  in  use  in  Toronto  and 
elsewhere,  and  that  he  had  not  before  heard  of  any  such 
accident  having  happened. 

For  the  defence  ward  foreman  Marks  stated  that  a  pick 
was  necessary  in  order  to  lift  off  the  cover. 

No  question  of  credibility  of  witnesses  arises,  and  it  is 
our  duty  as  an  appellate  Court  to  review  the  conclusion  of 
the  trial  Judge,  and  to  determine  what  is  the  proper  infer- 
ence to  be  drawn  from  all  the  evidence:  Russell  v.  LeFran- 
cois,  8  S.  C.  R.  336. 

If  the  cover  was  properly  replaced  by  defendants'  ser- 
vants, it  could  only  have  been  removed  by  a  stranger  by 
the  use  of  a  pick,  or  a  similar  instrument,  or  some  violent 
blow  causing  sufficient  disturbance  to  displace  it.  There 
is  no  evidence  shewing  interference  by  a  stranger,  and  I 
am  unable  to  imagine  any  motive  for  a  stranger  meddling 
with  it.  If,  therefore,  defendants  suggest  such  an  impro- 
bable theory,  it  should  be  rejected  in  favour  of  the  more 
probable  one  of  defendants'  negligence  suggested  by  the 
evidence:  Czech  v.  General  Steam  Navigation  Co.,  L.  R.  3 
C.  P.  19.  Xor  do  I  think  the  suggestion  that  the  cover  may 
have  been  displaced  by  a  heavy  vehicle  striking  the  frame 
advances  defendants'  position. 

The  outer  edge  of  this  metal  frame  extended  to  and 
formed  part  of  the  round  corner  of  the  sidewalk,  where  it 
was  in  a  special  degree  exposed  to  the  risk  of  being  struck 
by  passing  vehicles,  a  danger  much  increased  by  the  fact 
til  at  the  car  tracks  run  around  this  corner  doubtless  fre- 
quently, causing  vehicular  traffic,  which  at  this  point  was 
abnormally  great,  to  pass  along  the  narrow  strip  between 
the  tracks,  and  the  edge  of  the  iron  frame.  These  circum- 
stances called  for  special  care  on  the  part  of  defendants. 
The  engineer  knew  that  the  cover  could  be  thrown  out  of 
place  by  vehicles  striking  the  frame,  yet  defendants  chose 
to  depend  upon  its  mere  weight  and  position  in  the  groove 
to  prevent  displacement. 

It  is  argued  that  because  the  frame  and  cover  in  ques- 
tion are  of  a  pattern  in  use  in  Toronto  and  elsew^here,  and 
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no  similar  accident  had  occurred,  the  defendants  had  exer- 
cised all  the  care  required  of  them^  and  had  discharged 
their  whole  duty  towards  the  public.    It  appears,  however, 
to  me,  that  if  under  ordinary  circumstances  this  were  an 
answer,  yet,  owing  to  the  special  position  of  the  man-hole 
in  question,  defendants  were  bound  to  exercise  more  than 
ordinary  care,  and  should  not  have  depended  upon  a  struc- 
,tare  of  ordinary  pattern,  which  might  have  proved  sufficient 
under   ordinary  circumstances,  but  insufficient  under  the 
circumstances  present  in  this  case.       An  extra  safeguard 
such  as  a  lock   or  bolt  might,  at  no  great  cost,  in  the  en- 
gineer's opinion,  have  been  adopted;  but  defendants,  for 
the  greater  convenience  of  their  servants,  omitted  to  adopt 
such  reasonable  device.     If  then  the  cover  was  displaced 
by  a  vehicle  striking  the  frame,    it    is    reasonable  to  as- 
sume   that    such    result    would    not,    in    all  probability, 
have  followed,  if  a  proper  safeguard  had  been  adopted, 
and  for  such  omission  defendants  were,  I  consider,  guilty 
of  negligence.     If,  therefore,  in  seeking  to  ascertain  the 
cause   of  the  displacement  of  the  cover,  the   improbable 
theory  that  it  was  the  act  of  a  stranger  is  disregarded, 
defendants  are  liable  whether  it  was  left  out  of  position  by 
their  servants  or  displaced  by  a  blow  from  a  passing  vehicle. 
Under  the  circumstances  plaintiff  is  not  bound  to  shew  what 
particular  negligence  on  the  part  of  defendants  caused  the 
accident:  Byrne  v.  Boadle,  2  H.  &  C.  728;  Scott  v.  London 
Dock  Co.,  3  H.  &  C.  601. 

Returning  then  to  the  condition  in  which  the  cover  was 
left  when  last  removed  by  defendants,  the  proper  inference, 
I  think,  is  that  for  some  reason  it  was  not  properly  re- 
placed by  defendants'  servants  when  they  last  removed  it 
prior  to  the  accident.  Their  omission  to  do  so  may  have 
been  caused  by  some  wet  street  scourings,  when  being  dip- 
ped out  of  the  catch-basin,  spilling  and  lodging  on  the 
flange  supporting  the  cover,  thus  preventing  it  fitting  flush 
*  with  the  street.  According  to  the  engineer's  evidence,  the 
cover  had  but  a  quarter  of  an  inch  hold  on  the  groove. 
This  would  be  lessened  by  the  obstruction  caused  by  any 
dirt  lodging  on  the  flange,  and  thus  the  cover  would  be  more 
liable  to  be  worked  from  its  place  by  vibration  caused  by 
passing  vehicles.  Moreover,  as  may  have  happened  from 
some  reason,  if  one  side  of  the  cover  were  left  actually 
▼OL.  vni.  o.w.R.  NO.  17—44 
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resting  upon  the  frame  instead  of  on  the  flange,  it  would 
be  only  a  matter  of  time  when  the  passing  foot  traffic  on  the 
sidewalk  might  work  it  so  far  out  of  place  that  the  lower 
side  would  cease  to  rest  upon  the  flange.  But,  whatever 
be  the  explanation,  such  was  its  position  when  it  felt  loose 
to  Gibson,  and  tipped  with  plaintiff. 

Defendants  constructed  the  work,  had  control  of  it,  and 
the  sole  right  to  interfere  with  it,  were  bound  to  keep  it 
in  reasonable  repair,  and  to  maintain  a  proper  system  of  in- 
spection, particularly  in  view  of  the  fact  that  the  cover 
was  left  in  a  condition  making  it  possible  for  strangers  or 
vehicular  traffic  to  misplace  it.  They  do  not  appear  to  have 
adopted  any  sufficient  system  of  inspection  for  the  discovery 
of  a  condition  of  non-repair.  Their  servants  were  the  last 
persons  who,  so  far  as  appears,  interfered  with  the  cover 
before  the  accident.  It  was  in  a  state  of  non-repair,  read- 
ily discoverable  on  a  proper  examination,  and  this  state  of 
non-repair  caused  the  accident  in  question.  The  casual  ob- 
servation of  foreman  Marks  in  passing  the  place  daily, 
which,  of  course,  must  include  the  day  of  the  accident,  and 
which  did  not  disclose  to  him  the  then  existing  state  of  non- 
repair, shews  that  his  was  not  a  sufficient  system  of  inspec- 
tion. 

The  proper  inference  to  draw  from  this  state  of  facts 
is,  in  my  opinion,  that  defendants'  neglect  caused  the  acci- 
dent, and  casts  the  onus  upon  them  to  disprove  negligence: 
Kearney  v.  London,  Brighton,  and  South  Coast  R.  W.  Co., 
L.  R.  5  Q.  B.  441,  L.  R.  6  Q.  B.  759;  Gee  v.  MetropoUtan 
R.  W.  Co.,  L.  R.  8  Q.  B.  161. 

This  they  have  failed  to  do,  and  this  appeal  should  be 
allowed  with  costs,  and  judgment  entered  for  plaintiff  for 
$500  damages,  the  amount  assessed  by  the  trial  Judge,  and 
costs  of  this  action. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Clute,  J.,  also  concurred. 
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November  13th,  1906. 

divisional  court. 

Re  FOLEY. 

Will  —  Construction  —  Annuities  —  Deficiency  —  Arrears 
— Death  of  AnnuitaiUs — Application  of  Accumulated  In- 
come— Residuary  Bequest  to  Charities, 

Appeal  by  the  committee  appointed  by  the  county  coun- 
cil of  Peterborough  to  manage  the  funds  applicable  to  char- 
ity under  the  will  of  Almira  Grover  Foley,  deceased,  from 
order  of  Falconbridge,  C.J.,  ante  141,  declaring  that 
upon  the  true  construction  of  the  will  it  was  the  inten- 
tion of  the  testatrix  that  the  payment  of  annuities  should 
commence  immediately  after  her  decease,  but,  as  a  matter 
of  fact,  the  annuitants  received  nothing  for  about  3  years, 
and  had  not,  except  during  the  last  year  or  two,  received 
the  whole  amount  of  their  annuities;  that  it  was  not  the 
intention  of  the  testatrix  that  the  sum  which  represented 
the  income  or  revenue  which  would  have  been  paid  to  de- 
ceased annuitants  should  be  applicable  for  charitable  uses 
during  the  lifetime  of  any  annuitant  claiming  under  the 
will  who  has  suffered  any  deficiency;  and  that  the  amount, 
therefore,  of  $960  and  any  further  snin  wliich  miglit  accrue 
by  reason  of  the  death  of  annuitants  should  be  placed  to  capi- 
tal account,  and  the  income  thereof  applied  to  supplement 
pro  rata  the  past  shortage  in  annuities  until  the  last  mortal 
annuitant  should  have  departed  this  life  or  should  have  re- 
ceived the  full  amount  of  his  or  her  arrears. 

E.  D.  Armour,  K.C.,  for  appellants,  contended  that  upon 
the  death  of  any  annuitant,  the  poor  were  to  receive  the 
benefit  of  the  sum  released  under  the  following  clause  in 
the  will:  "Sixth,  I  will  and  direct  that  any  part  of  my  es- 
tate not  definitely  disposed  of  shall  be  held  in  trust  as  part 
of  my  residuary  estate  by  my  executors,  for  the  benefit  of 
the  sober  and  industrious  but  destitute  or  needy  widows 
and  orphans  of  the  county  of  Peterborough,  who  must  have 
been  bona  fide  residents  of  the  said  county  before  becoming 
destitute  or  needy." 

E.  H.  D.  Hall,  Peterborough,  for  the  annuitants. 

J.  B.  Holden,  for  the  executors  and  trustees  f 
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The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.), 
held  that  the  failure  to  pay  the  annuities  at  the  sums  named 
in  any  year  was  only  because  the  income  of  the  estate  was 
insuflBcient.  The  codicil  made  it  quite  clear  that  the 
amounts  were  not  absolute  but  variable.  The  will  fixing 
the  amounts  of  the  annuities,  qualified  by  the  codicil,  did 
not  entitle  the  annuitants  to  any  definite  sums,  but  merely 
indicated  the  proportions  in  which  the  income  was  to  be 
distributed  among  the  annuitants.  No  annuitant  benefit? 
by  survivorship.  On  the  death  of  an  annuitant,  the  re^-.- 
duary  legatees  become  entitled  to  the  portion  of  the  corpus 
whicli  furnishes  the  deceased's  annuity,  but  the  corpus  is 
not  divisible  at  present,  it  must  remain  till  all  the  mortal 
annuitants  shall  have  died.  It  would  be  premature  to  do 
more  now  than  declare  what  are  the  annuitants*  rights. 
Appeal  allowed.     Costs  of  all  parties  out  of  the  estate. 


November  13th,  1906. 

C.A. 

THOMSON  V.  MARYLAND  CASUALTY  CO. 

Accidetit  Insurance — Action  on  Policy — Application  for  Policy 
— Untrue  Statement  by  Insured — Findings  of  Jury  — 
No  Finding  as  to  Materiality — New  Trial — Costs, 

Appeal  by  defendants  from  judgment  of  Mabee,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiff  in  an  ac- 
tion upon  a  policy  issued  by  defendants,  known  as  an  acci- 
dent and  health  policy,  in  which  plaintiff  was  named  as  the 
beneficiary. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

E.  V,  B.  Johnston,  K.C.,  and  Eric  N.  Armour,  for  de- 
fendants. 

AV.  Ncshitt,  K.C.,  and  J.  Heighington,  for  plaintiif. 

Moss,  C.J.O.  : — Tn  one  branch  of  the  policy,  it  insured 
plaintiff's  husband,  Robert  McDowell  ThoTrcon,  atrainst  bod- 
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ily  injuries  for  one  year  from  11th  March,  1905,  and  it  was 
thereby  agreed  that  if  death  should  result  from  injury  in- 
dependent of  all  other  causes,  within  90  days  from  the  hap- 
pening of  the  accident,  there  would  be  paid  to  plaintiff  the 
sum  of  $5,000,  and  if  the  assured  should  meet  with  bodily 
injuries,  and  death  should  directly  result  therefrom  while 
travelling  as  a  passenger  in  or  upon  a  public  conveyance 
propelled  (amongst  other  things)  by  electricity,  there  would 
be  paid  twice  the  said  sum,  or  $10,000. 

The  assured,  while  travelling  upon  and  about  to  alight 
from  a  street  car  upon  the  system  of  the  Toronto  Railway 
Company,  was  throwTi  down  and  injured,  and  he  died  a  few 
days  afterwards. 

The  policy  bears  date  11th  March,  1905,  and  was  issued 
and  delivered  on  13th  March.  The  accident  occurred  on 
7th  August,  and  the  assured  died  on  the  10th  of  the  same 
month.  Notice  of  the  death  was  given  to  defendants  on 
11th  August,  and  a  request  for  forms  of  claim  papers  was 
made  on  25th  August.  To  this  defendants, replied  on  8th 
September,  stating  that  the  assured  held  no  policy  in  the 
defendant  company  which  was  in  force,  and  that  they  were 
therefore  under  no  liability  by  reason  of  his  death,  and 
thereafter  this  action  was  brought  claiming  payment  of 
$10,000. 

The  defendants  made  numerous  defences,  the  chief  of 
which  were  that  the  application  upon  which  the  policy  is- 
sued contained  misrepresentations  material  to  the  risk,  that 
the  premium  was  not  paid,  that  before  the  assured  received 
the  injuries  in  respect  of  which  the  claim  was  made  the 
policy  had  been  cancelled,  and  that  immediate  notice  of  the 
accident  was  not  given  to  defendants  as  required  by  the 
conditions  of  the  policy. 

Much  evidence  was  adduced  at  the  trial,  and  the  trial 
Judge  submitted  a  number  of  questions  for  answer  by  the 
jury,  and  upon  the  answers  returned  entered  the  judgment 
now  appealed  against,  awarding  plaintiff  $10,183.56  and 
costs. 

At  the  conclusion  of  plaintiff^s  case  defendants  moved 
to  dismiss  the  action,  on  the  ground  that  there  was  no  case 
to  go  to  the  jury,  but  the  motion  was  properly  dismissed. 


(iOO  THE  ONTARIO  WEEKLY  REPORTER. 

On  the  argument  of  the  appeal  the  same  and  many 
other  objections  to  the  judgment  were  urged.  Without 
dealing  with  them  in  detail,  it  is  sufficient  to  say  that  they 
should  fail  and  the  judgment  should  stand,  hut  for  the  find- 
ing of  the  jury  in  one  particular,  and  the  unfortunate  ab- 
sence of  a  further  finding  consequent  thereon,  and  which 
we  think  should  have  been  dealt  with  by  the  jury. 

Among  the  questions  put  to  the  jury  was  the  following: 
"  (3)  Were  any  of  the  statements  in  the  alleged  proposal 
for  insurance  untrue,  and  if  so  which  ones?^'  To  which 
the  jury  answered :  "  The  first  part  of  number  9  untrue, 
and  the  second  part  true.^' 

The  statement  number  9  in  the  proposal  or  application 
is  in  the  following  words:  "No  application  ever  made  by 
me  for  insurance  has-  been  declined,  and  no  accident  or 
health  policy  issued  to  me  has  been  cancelled  except  as 
herein  stated;  no  exceptions.'' 

The  jury  therefore  found,  and  upon  evidence  which  fully 
warrants  tJie  finding,  that  the  statement  that  no  application 
made  by  the  assured  for  insurance  had  been  declined  was 
not  true  in  fact.  But,  through  some  unfortunate  oversight, 
although,  as  clearly  appears  from  the  charge,  the  trial 
Judge  intended  to  take  the  opinion  of  the  jury  as  to  whether 
the  statements  contained  in  number  9  were  material  to  the 
risk,  the  question  actually  submitted  did  not  include  No. 
9.  The  question  submitted  was :  "  (6)  Were  any  of  the  al- 
leged statements  from  15  to  19  material  to  the  risk  and  if 
so  which  ones?''     Answer:  "Immaterial." 

Thus,  while  defendants  have  a  finding  in  their  favour 
as  to  the  want  of  truth,  there  is  no  finding  either  way  as 
to  the  materiality  of  the  statement.  It  is  urged  for  plain- 
tiff that  the  evidence  shews  and  the  jury  have  found  that 
the  answers  in  the  proposal  were  not  made  by  the  assured, 
but  were  filled  up  by  one  Magee,  an  agent  of  the  defendants, 
from  his  own  knowledge,  and  that  the  assured  did  not 
make  any  representations  or  warranties  on  which  the  policy 
issued,  that  if  any  were  untrue  they  were  not  made  with  the 
intention  of  misleading  the  defendants,  and  that  they  were 
not  false  to  the  knowledge  of  the  assured.  These  findings 
are  fully  supported  by  the  evidence,  but  they  do  not  dispose 
of  the  point  now  in  question. 
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The  plaintifiE  is  suing  upon  the  policy,  which  is  expressed 
to  be  issued  in  consideration  of  the  warranties  made  in  the 
application,  a  copy  of  which  is  indorsed  and  made  a  part 
thereof.  That  part  of  the  policy  cannot  be  ignored  while 
it  is  put  forward  as  a  subsisting  contract.  And  the  question 
is  not  whetlier  the  statements  were  made  by  the  assured 
or  were  filled  up  by  some  one  else,  or  whether  they  were 
made  in  good  faith  and  without  knowledge  of  their  want  of 
truth,  but  whether  the  policy  was  obtained  and  a  contract 
entered  into  upon  the  basis  of  the  statements.  If  they  form 
a  basis  of  the  contract  of  insurance,  they  bind  plaintiff  when 
suing  to  enforce  the  contract. 

It  was  further  urged  that  this  being  an  accident  and 
health  policy,  the  words  "  application  for  insurance  ''  in  the 
first  part  of  number  9  should  be  read  as  applying  only  to 
accident  and  health  insurance,  and  not  to  life  insurance, 
and  that,  inasmuch  as  the  application  that  was  refused  was 
one  for  life  insurance,  there  was  notlxing  to  support  the  find- 
ing. But  the  language  is  too  general  to  be  so  narrowed, 
especially  in  view  of  the  other  part  of  the  same  statement, 
in  which  accident  and  health  policies  are  specifically  men- 
tioned. The  language,  though  general,  would  not,  of 
course,  be  extended  to  cover  insurances  not  of  a  personal 
nature,  such  as  plate  glass  insurance,  boiler  insurance,  or 
others  of  that  cless,  for  that  would  be  to  give  to  it  an  un- 
reasonable effect.  But  in  regard  to  insurance  affecting  a 
man^s  own  person  and  involving  inquiries  as  to  his  health 
and  habits,  there  is  nothing  unreasonable.  Apparently  the 
jury  thought  it  reasonable  to  apply  it  to  life  insurance.  The 
trial  Jiulire  dealt  with  the  question  in  his  charge,  and  told 
them  that  if  the  statement  did  not  include  life  insurance 
it  would  not  be  untrue,  because  the  assured  had  never  been 
refused  anything  but  life  insurance. 

There  was  nothing,  therefore,  to  have  relieved  the  jury 
from  finding  one  way  or  the  other  on  the  question  of  mater- 
iality, though  it  may  well  be  that,  in  view  of  the  considera- 
tions above  dealt  with,  they  would  have  found  little  diffi- 
culty in  coming  to  a  conclusion  in  plaintiff's  favour.  But, 
there  being  unfortunately  no  finding  on  the  question,  there 
must  be  a  new  trial. 

The  costs  of  the  last  trial  and  of  the  appeal  should  be 
costs  in  the  action  generally.     The  case  was  very  fully  and 
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fairly  tried  in  other  respects^  and  neither  party  can  be  said 
to  be  more  responsible  than  the  other  for  the  omission 
which  has  rendered  the  new  trial  necessary. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  agreed  in  the  result,  for  reasons  stated 
in  writing. 


November  13th,  1906. 
C.A. 

EOBINSOlSr  V.  McGILLIVRAY. 

Bankruptcy  and  Insolvency — Preferential  Transfer  of  Cheque 
— Deposit  with  Private  Banker — Application  by  Bat^^r 
upon  Overdve  Note — Absence  of  Pre^rrangemeni  and  of  In- 
tent  to  Prefer — Payment  of  Money  to  a  Creditor — Assigrif 
ments  Act,  sees,  2,  S  (1). 

Appeal  by  plaintiflEs  against  the  judgment  of  a  Divi- 
sional Court  (12  0.  L.  R.  91,  7  0.  W.  R.  438),  affirming  the 
judgment  at  the  trial  of  Falconbridge,  C.J.,  who  dismissed 
the  action  with  costs. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  JJ.A.,  Teetzel,  J. 

G.  C.  Gibbons,  K.C.,  and  G.  S.  Gibbons,  London,  for 

plaintiffs. 

T.  G.  Meredith,  K.C.,  and  F.  R.  Blewett,  Listowel,  for 
defendants  Scott  &  Son. 

Garrow,  J.A. — The  action  was  brought  by  plaintiffs, 
creditors  of  defendant  McGillivray,  to  have  set  aside  as 
preferential  and  void  the  transfer  by  defendant  McGillivray 
to  defendants  Scott  &  Son  of  a  certain  cheque,  in  the  fol- 
lowing circumstances. 

Defendant  McGillivray  was  a  merchant  carrying  on  busi- 
ness at  the  town  of  Listowel.  His  business  was  evidently  a 
failinfr  one,  and  he  was  probably  insolvent  at  the  time  of 
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the  transaction  in  question,  although  perhaps  not  fully  aware 
of  it,  because  of  the  excessive  values  which  he  placed  on  his 
real  property.  In  September,  1905,  he  agreed  to  sell  out 
his  business  and  stock  in  trade  to  one  J.  E.  Grant  for  .  .  . 
$1,172.27.  Defendants  Scott  &  Son  carried  on  in  the  same 
town  the  business  of  private  bankers,  and  both  the  buyer 
and  seller  had  their  bank  accounts  with  the  banking  firm. 
And  Mr.  Grant  in  payment  of  the  purchase  money  gave  to 
defendant  McGillivray  his  cheque  upon  Scott  &  Son^s  bank 
for  the  price  agreed  upon.  Defendant  McGillivray  at  once 
deposited  this  cheque  in  the  same  bank,  apparently  in  the 
usual  and  ordinary  course  of  business,  and  the  amount  was 
placed  to  his  credit  and  charged  to  Mr.  Grant  in  their  re- 
spective accounts. 

When  the  deposit  was  made,  defendant  McGillivray  was 
indebted  to  defendants  Scott  &  Son  upon  an  overdue  pro- 
missory note,  amounting  with  interest  to  $1,040,  which  had 
been  charged  up  to  defendant  McGillivray's  account  a  few 
days  before  the  sale  to  Grant,  but  without  the  knowledge 
of  defendant  McGillivray — a  circumstance  which,  although 
I  mention  it,  I  regard  as  of  absolutely  no  importance. 

Then  a  day  or  two  after  the  deposit,  or  possibly  on  the 
same  day,  for  the  evidence  is  not  entirely  clear,  but  at  all 
events  after,  and  within  two  days  after,  the  deposit,  defen- 
dant McGillivray  gave  to  defendants  Scott  &  Son  his  own 
cheque  on  the  Scott  bank  for  $1,040  in  payment  of  the  note. 

And  the  action  is  brought  really  to  set  aside  such  pay- 
ment as  preferential. 

Section  3,  sub-sec.  1,  of  R.  S.  0.  1897  ch.  147,  expressly 
excepts  "any  payment  of  money  to  a  creditor^'  from  the 
restrictive  provisions  of  sec.  2.  And  I  can  see  no  reason 
why  the  present  inquiry  should  not  be  limited  to  a  consid- 
eration simply  of  whether  what  took  place  was  or  was  not 
a  "  payment  of  money  ^'  within  sec.  3. 

Nor  do  I  see  any  reason  for  looking  at  less  than  the 
whole  transaction,  as  we  were  urged  to  do  by  the  learned 
senior  counsel  for  plaintiffs,  who  earnestly  desired  to  draw 
a  line  between  the  deposit,  which  he  contended  was  in  itself 
a  fraudulent  preference,  and  the  subsequent  giving  of  his 
own  cheque  by  defendant  McGillivray,  which  he  evidently 
considered  to  be  much  less  valuable. 
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So  regarding  the  case,  the  question  is,  in  my  opinion, 
completely  covered  by  authority  binding  upon  this  Court 
against  plaintiffs'  contention:  see  Gordon  Mackay  Co.  v. 
Union  Bank,  26  A.  E.  155.  !N^o  question  of  set-off  or  bank- 
er's lien,  in  my  opinion,  is  involved.  No  such  right  was 
asserted  by  defendants  Scott  &  Son.  They  did  not  refuse, 
it  may  be  because  they  were  not  asked,  to  allow  defendant 
McGillivray  to  withdraw  in  cash,  in  whole  or  in  part,  the 
proceeds  of  the  Grant  cheque.  Such  questions  might  and 
probably  would  have  arisen  but  for  the  giving  of  his  own 
cheque  by  defendant  McGillivray.  But  the  giving  of  that 
cheque  closed  the  transaction,  and,  in  my  opinion,  abso- 
lutely put  an  end  to  all  such  questions. 

So  viewing  the  case,  the  proposition  is  reduced  to  this, 
that  an  insolvent  debtor  may  not  give  his  own  cheque  for 
the  amount  of  a  lawful  debt,  a  proposition  not  even  con- 
tended for  by  counsel  for  plaintiffs,  and  not  only  opposed 
to  the  case  just  cited,  but  to  the  reasoning  set  forth  in  the 
judgment  in  .  .  .  Davidson  v.  Fraser,  23  A.  R.  439,  28 
S.  C.  R.  272. 

Appeal  dismissed  with  costs. 

OsLER,  J. A.,  gave  reasons  in  writing  for  the  same  result. 

Moss,  C.J.O.,  Maclaren,  J.A.,  and  Teetzel,  J.,  con- 
curred. 


November  13th,  1906. 

C.A. 

HULL  V.  ALLEN. 

Account — Bedemption — Trvstee  in  Possession — Profits — Mas- 
ter's Report — Appeal, 

Appeal  by  defendant  from  order  of  a  Divisional  Court, 
6  0.  W.  R.  961,  aflirming  the  decision  of  Meredith,  J., 
upon  an  appeal  from  the  report  of  the  Master  at  Woodstock, 
in  respect  of  one  item  out  of  a  number  which  formed  the 
subject  of  appeal  in  the  first  instance. 

W.  E.  Middleton,  for  defendant. 

W.  Nesbitt,  K.C.,  and  A.  M.  Stewart,  for  plaintiff. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.,  Teetzel,  J.),  was  delivered  by 

Moss,  C.J.O. : — The  judgment  pronounced  at  the  trial 
declared  that  defendant  was  a  trustee  for  plaintiff  of 
(amongst  other  properties)  a  certain  farm  and  brickyard, 
.  .  .  and  directed  the  Master  to  ascertain  and  state, 
having  regard  to  the  declaration  aforesaid,  what  property 
came  to  the  hands  of  defendant  as  trustee  for  plaintiff 
and  the  application  thereof  .  .  .  and  also  to  take  an 
account  of  all  moneys  properly  paid  by  defendant  in  re- 
spect of  said  property  or  for  or  on  account  of  plaintiff,  and 
what,  if  anythin]fr,  was  done  and  owing  to  plaintiff. 

In  taking  these  accounts  the  Master  has  found  and  re- 
ported that  for  1002  there  was  a  clear  net  profit  in  cash 
received  by  defendant  from  the  operation  of  the  farm  and 
brickyard  of  $1,500. 

Defendant  alleges  that  the  Master  did  not  arrive  at  this 
finding  as  the  result  of  taking  the  accounts  as  brought  in 

by  dciVndiuit,  but  iul opted  a  statement  made  by  defendant 
while  under  examination  in  the  blaster's  ofTicc.  This  does 
not  aj)pear  on  the  report,  nor  does  the  Master  state  that 
such  was  the  case. 

In  his  testimony  defendant,  in  speaking  of  the  brick- 
yard, stated  that  he  never  balanced  his  books  from  year  to 
year.  He  then  proceeded :  *^  I  know  I  am  not  running  it 
at  a  loss.  I  think  the  profits  in  1902  would  amount  to 
$1,500;  this  is  an  estimate;  I  think  this  would  be  clear  over 
and  above  all  improvements;  I  mean  $1,500  in  cash  after  all 
payments  made  except  my  own  time.'' 

When  defendant  was  speaking  he  had  with  him  and 
referred  to  the  books  kej)t  in  connection  with  the  brick- 
yard. And  in  the  face  of  his  positive  statement  on  oath, 
"  I  know  I  am  not  running  it  at  a  loss/'  it  is  difficult  to 
understand  how  he  has  been  able  to  compile  an  account 
which  would  appear  to  shew  an  excess  of  expenditure  over 
receipts  of  sometliing  like  $1,700  during  1902.  And  he  has 
tendered  no  explanation  under  oath.  There  was  much  evi- 
dence given  upon  the  whole  accounts,  and  the  blaster  had 
it  all  before  him,  including  defendant's  own  testimony  above 
quoted,  when  he  was  making  his  report.  He  has  also  re- 
ported that  defendant  did  not  keep  proper  books  of  account, 
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and  did  not  keep  the  funds  arising  from  the  trust  estate 
separate  from  his  own  funds;  but  used  the  said  trust  fimds 
in  carrying  on  his  own  business  at  Norwich,  and  on  his  ei- 
aminaticu  for  discovery  defendant  said  he  kept  no  account 
between  himself  and  the  brickyard.  In  these  ctrcum- 
Btances,  the  matter  of  the  profits  would  lie  largely  within 
defendant's  own  knowledge.  And  before  the  Master  he 
made  tlie  further  statement  quoted  by  the  Divisional  Court, 
*^  I  cannot  say  if  I  got  over  $1,500 — 1  have  not  figured  yet." 

It  comes  to  this,  that  the  Master,  with  all  the  evidence 
before  him,  appears  to  have  come  to  the  conclusion  that 
defendant's  statement  was  correct,  and  that  he  should  l)e 
charged  with  the  sum  at  which  he  placed  the  profits  for  the 
year. 

The  Judge  of  first  instance  and  the  Divisional  Court 
thought  that  the  Master  was  not  wrong  in  so  doing,  and  we 
see  no  reason  for  not  sustaining  their  conclusions. 

Appeal  dismissed  with  costs. 


C.  A. 


November  13th,  1906. 


Ee  port  ARTHUR  AND  RAINY  RIVER  PROVINCIAL 
ELECTION. 

PRESTON  v.  KENNEDY. 

Parliamentary  Elections — Controverted  Election — Scrutiny  of 
Votes  —  Ruling  of  Trial  Judge  as  to  DisquaUfi cation  of 
Class  of  Voters — No  Jurisdiction  in  Court  to  Entertain 
Appeal — Provisions  of  Ontario  Controverted  Elections  Act. 

Appeal  by  petitioner  from  a  ruling  or  decision  of  Teet- 
ZEL,  J.,  one  of  the  trial  Judges,  as  to  the  evidence  to  be 
received  upon  a  scrutiny  of  the  votes  cast  at  the  election  in 
question. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

I.  P.  Hellmuth,  K.C.,  and  W.  J.  Elliott,  for  the  petitioner. 

H.  M.  Mowat,  K.C.,  for  the  respondent. 


RE  PORT  ARTHUR  AND  RAINY  RIVER  PROW  ELECTION,  607 

OsLER,  J. A.: — This  case  was  recently  before  us  on  an 
appeal  from  the  decision  of  the  trial  Judges  dismissing  the 
l^ctition,  on  the  grov.iids  that  the  charges  of  corrupt  prac- 
tices had  not  been  made  out,  and  that  the  attack  upon  the 
respordent^b  majority  on  a  scrutiny  of  the  votes  had  also 
failed.  We  affirmed  the  decision  on  the  first  point  and 
overruled  it  on  the  second.  The  case  was  again  taken  up 
before  Teetzel,  J.,  one  of  the  trial  Judges,  and  the  scrutiny 
was  proceeded  with  so  far  as  to  place  the  respondent  in  a 
majority  of  15.  The  petitioner  then  proposed  to  attack  a 
number  of  the  respondent's  votes  as  being  invalid  on  the 
ground  of  the  alienage  or  non-age  of  the  voters,  and,  with- 
out passing  upon  the  case  of  any  individual  vote,  the  learned 
Judge  was  asked  to  rule  or  to  express  his  opinion  whether 
as  against  the  votes  of  persons  whose  names  were  on  the 
list  of  voters  as  finally  revised  these  grounds  of  objection 
were  open  to  the  petitioner.  The  learned  Judge  held  that 
they  were,  and  that  the  voters'  list  in  this  respect  was  not 
final  and  conclusive  of  the  right  of  such  persons  to  vote. 
The  cai>e  therefore  remained  to  be  disposed  of  so  far  as  such 
votes  were  concerned  by  the  application  of  that  ruling  to 
the  particular  votes,  few  or  many,  which  might  be  impeached 
on  the  grounds  mentioned. 

The  first  question  is  whether  an  appeal  from  a  ruling 
or  decision  of  this  kind  made  during  the  course  of  the  trial, 
which  does  not  dispose  of  the  petition,  is  competent. 

Whether  the  decision  be  regarded  as  an  adjudication, 
which  it  is  not,  upon  the  case  of  particular  votes,  or  as  a 
mere  abstract  ruling  or  opinion,  which  is  its  real  character, 
by  which  the  learned  trial  Judge  proposes  to  guide  himself 
hereafter  when  the  evidence  has  been  adduced,  an  appeal 
therefrom,  so  far  as  my  experience  goes,  is  an  entirely  n6vel 
proceeding  and  an  experiment  for  which,  with  submission, 
nothing  in  the  Election  Act  or  rules  affords  countenance. 

It  can  hardly  be  necessary  to  cite  authority  for  the  pro- 
position that  the  right  of  appeal  is  matter  of  jurisdiction 
not  of  procedure  or  practice,  and  that  an  appeal  does  not 
lie  unless  expressly  given  by  statute.  Attorney-General  v. 
Sillera,  10  H.  L.  Gas.  704,  2  H.  &  C.  431,  Rex  v.  Hanson,  4 
B.  &  Aid.  519,  521,  and  Lennox  Provincial  Election,  1  Ont. 
Elec.  Cas.  422,  may  be  referred  to.  The  only  appeals  given 
by  the  Act  (I  do  not  speak  of  appeals  from  the  decision  of 
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a  Judge  in  Chambers  in  interlocutory  questions  and  matterfl 
— Bules  LVII.-LX.),  are  appeals  from  the  judgments  of  the 
trial  Judge  or  Judges,  disposing  or  not  agreeing  in  the  dis- 
posal of  the  matter  of  the  petition.  Provision  is  also  made 
for  submission  to  the  full  Court  of  a  special  case  when  it 
appears  that  the  case  raised  by  the  petition  can  be  con- 
Teniently  stated  in  that  way. 

It  is  necessary  briefly  to  outline  the  various  relative  sec- 
tions of  the  Act. 

Section  38.  Every  petition  shall,  except  where  it  con- 
tains allegations  of  corrupt  practices,  in  which  case  it  must 
be  tried  by  two  Judges,  and  except  where  it  raises  a  question 
of  law  for  the  determination  of  the  Court  (sec.  65),  be  tried 
by  one  of  the  Judges  on  the  rota  sitting  in  open  Court  with- 
out a  jury. 

Section  66.  The  Judge  or  Judges  trying  the  petition 
shall  determine  whether  the  member  whose  election  is  com- 
plained of  or  any  other  person  was  duly  returned  or  elected 
or  whether  the  election  was  void,  and  shall  certify  in  writing 
such  determination  to  the  Speaker  or  to  the  Clerk  of  the 
House,  and  upon  such  certificate  being  given  such  deter- 
mination shall  be  final  to  all  intents  and  purposes,  subject 
only  to  the  appeal  hereinafter  mentioned. 

Section  56.  In  case  of  a  disagreement  between  the  trial 
Judges  they  shall  certify  such  disagreement,  and  either 
party  may  bring  the  matter  before  the  Court  of  Appeal, 
which  Court  shall  in  disposing  thereof  have  the  same  juris- 
diction in  all  respects  as  on  an  appeal  from  a  decision  of 
sucli  Judges,  and  may  determine  all  questions  of  law  or  fact 
which  the  disagreeing  Judges  might  or  should  have  deter- 
mined, and  in  the  same  manner  as  in  the  opinion  of  the 
Court  the  disagreeing  Judges  should  have  done. 

In  such  case  the  Registrar  of  the  Court  of  Appeal  is  to 
certify  to  the  Speaker  or  Clerk  of  the  House  the  decision 
of  the  Court  upon  the  case  "  in  the  same  manner  and  to  the 
same  effect  as  according  to  the  judgment  of  the  Court  of 
Appeal  the  trial  Judges  should  have  done." 

Sub-section  (2)  enables  the  Court  of  Appeal  to  refer  the 
case  back  to  the  trial  Judges  to  certify  to  the  Speaker  or 
Clerk  in  accordance  with  their  directions. 

Section  58  directs  how  the  appeal  in  case  of  disagreement 
shall  be  brought;  what  security  for  costs  shall  be  given,  and 
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when ;  "  and  the  proceedings  in  the  matter  shall  be  the  same 
as  nearly  as  may  be  as  in  the  case  of  an  appeal  from  a  deci- 
sion of  the  Judges/' 

Section  63.  If  the  trial  Judges  decide  that  the  election 
or  return  was  void,  the  member  returned  shall  not  sit  or  vote 
pending  an  appeal  from  the  decision. 

Section  G4.  A  writ  for  a  new  election  shall  not  be  issued 
until  after  the  expiration  of  8  days  from  the  decision  of  the 
trial  Judge  or  Judges  declaring  the  election  or  return  void, 
and  if  the  appeal  is  from  the  part  of  the  decision  which  de- 
clares the  election  or  return  void,  the  writ  shall  not  issue 
pending  the  appeal. 

Section  66  and  following  section  then  provides  for  the 
appeal  from  the  decision  of  the  Judges  referred  to  in  sec. 
55. 

Section  66.  Any  party  to  an  election  petition  who  is  dis- 
satisfied with  the  decision  of  the  trial  Judges  on  any  ques- 
tion of  law  or  fact,  and  desires  to  appeal  against  the  same, 
may  within  8  days  give  the  prescribed  security  for  costs,  and 
thereupon  the  Registrar  is  to  set  the  matter  of  the  petition 
down  for  hearing  before  the  Court. 

Section  67.  Notice  is  to  be  given  in  the  manner  pre- 
scribed that  the  matter  of  the  petition  has  been  so  set  down, 
and  by  the  notice  the  appellant  may  limit  the  subject  of  the 
appeal  to  any  special  or  defined  question  or  questions. 

Section  68.  The  appeal  shall  thereupon  be  heard  and 
disposed  of  by  the  Court,  and  judgment  shall  be  pronounced 
both  on  questions  of  law  and  fact  as  in  the  opinion  of  the 
Court  it  should  have  been  delivered  by  the  Judge  or  Judges 
whose  decision  is  appealed  against. 

Section  69.  In  cases  involving  questions  of  fact,  the  Court 
shall  review  the  decision  upon  questions  of  fact  as  well  as  of 
law,  and  shall  draw  such  inferences  from  the  facts  in  evi- 
dence as  the  Judge  or  Judges  who  tried  the  case  should  have 
drawn. 

Section  70  confers  power  upon  the  Court  to  make  amend- 
ments and  admit  further  evidence  on  the  hearing  of  the 
appeal. 

Section  87.  The  Court,  with  or  without  a  report  from 
the  trial  Judges  as  to  the  demeanour  of  witnesses,  etc.,  may 
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reverse  ox  confirm  the  decision  appealed  against,  in  view  of 
the  whole  case  as  it  then  appears,  or  they  may  require  any 
witnesses  to  be  re-examined,  etc. 

Section  73.  The  Registrar  of  the  Court  shall  thereupon 
certify  to  the  Speaker  or  Clerk  of  the  House  the  judgment 
and  decisions  of  the  Court  upon  the  several  questions  and 
matters  of  fact,  as  well  as  of  law  upon  which  the  Judge  or 
Judges  whose  decision  is  appealed  against  might  otherwise 
have  determined  or  certified,  and  the  judgment  or  decision 
shall  be  final  to  all  intents  and  purposes. 

Section  74.  Instead  of  certifying  as  aforesaid,  the  Court, 
upon  such  conditions  as  it  thinks  fit,  may  grant  a  new  trial 
for  the  purpose  of  taking  evidence  or  additional  evidence, 
and  may  remit  the  case  to  the  Judge  or  Judges  who  tried 
the  same,  etc.,  and  subject  to  the  directions  of  the  Court  of 
Appeal,  the  case  shall  be  thereafter  proceeded  with  as  if 
there  had  been  no  appeal. 

Under  the  scrutiny  clauses,  as  they  formerly  stood,  the 
scrutiny  was  conducted  before  the  registrar  of  the  trial 
Judges  or  a  barrister  appointed  by  them,  whose  decision  was 
reviewable  before  the  Judges  at  the  trial.  As  the  Act  is 
amended,  the  scrutiny  takes  place  before  the  Judge  or 
Judges  themselves  as  part  of  the  trial. 

From  the  provisions  I  have  quoted  I  think  it  clearly 
appears  that  the  only  appeal  given  by  the  Act  is,  as  I  have 
said,  an  appeal  from  the  decision  of  the  trial  Judge  or 
Judges  which  disposes  of  the  whole  matter  of  the  petition 
as  mentioned  in  sec.  65,  or  from  a  disagreement  of  the 
Judges  at  the  trial  upon  questions  which,  if  they  had  agreed 
in  deciding  them,  would  have  done  so,  and  which  decision 
would  have  enabled  them,  in  the  absence  of  an  appeal,  to 
have  certified  to  the  Speaker  or  Clerk  of  the  House  the 
result  of  the  trial.  If  there  is  an  appeal,  this  became  the 
duty  of  the  Court  of  Appeal.  If  they  do  not  direct  a  new 
trial  or  send  the  case  back  to  the  trial  Judges  (where  they 
have  disagreed)  to  dispose  of  the  case  in  accordance  ^^^ 
their  directions,  it  is  their  judgment  which  becomes  the  ^^^ 
judgment  and  which  is  certified  to  the  Speaker  or  Clerk 
instead  of  tht't  of  the  trial  Judges. 

In  short,  the  only  judgment  which  the  trial  Judges  are 
required  to  certify  to  the  Speaker  or  Clerk  is  a  judgflie^^* 
which  disposes  of  the  whole  case,  and  the  only  appeal  gi^^^ 
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by  the  Act  is  one  from  such  a  judgment  or  from  a  dis- 
agreement of  the  trial  Judges  in  respect  of  matters  which 
if  they  had  agreed  would  have  done  so. 

I  have  not  overlooked  the  provisions  of  sec.  2  sub-sec. 
(1),  of  the  Controverted  Elections  Act,  which  enacts  that  the 
Court,  which  means  the  Court  of  Appeal,  shall,  subject  to 
the  provisions  of  the  Act,  have  the  same  power,  jurisdiction, 
and  authority  with  reference  to  an  election  petition  and  the 
proceedings  therein  as  the  High  Court  of  Justice  would  have 
if  such  petition  were  an  ordinary  action  within  the  jurisdic- 
tion of  that  Court;  and  see  Controverted  Election  Rule 
LXIV. 

Whether  the  Court  of  Appeal  or  a  Judge  thereof  could 
have  made  an  order  by  applying  ad  hoc  the  provisions  of 
Con.  Rule  373,  and  directing  a  special  case  to  be  heard  be- 
fore Teetzel,  J.,  or  before  the  Court,  raising  the  question 
of  law  which  he  has  decided,  is,  I  think,  more  than  doubtful, 
seeing  that  the  Controverted  Elections  Act,  in  sec.  65,  has 
itself  dealt  with  that  method  of  procedure. 

However  that  may  be,  it  is  not  the  way  in  which  the  case 
came  before  us.  It  is  an  appeal  from  a  ruling  of  the  trial 
Judge  on  a  single  question  of  law  which  has  been  raised 
before  him,  the  determination  of  which,  as  applied  to  the 
facts  which  may  afterwards  be  proved,  may  have  no  effect 
upon  the  ultimate  decision  of  the  case.  I  do  not  see  how, 
by  any  analogy  to  the  conduct  of  the  trial  of  an  ordinary 
action  at  law,  such  a  ruling  can  be  appeaJable.  If  it  is  so, 
and  in  the  line  of  the  procedure  which  has  here  been 
adopted,  there  may  be  as  many  separate  appeals  as  there  are 
different  classes  of  votes  to  be  scrutinized.  The  inconveni- 
ence, delay,  and  expense  which  would  arise  from  such  a 
practice  need  hardly  be  emphasized,  and  the  fact  that  it  may 
happen  to  be  quite  otherwise  in  this  particular  instance  will 
not  justify  us  in  sanctioning  it.  Rules  531,  259,  and  Pooley 
V.  Driver,  5  Ch.  D.  458,  468,  may  be  referred  to. 

Moss,  C.J.O.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 


Garrow  and  Maclaren,  JJ.A.,  concurred. 
VOL.  vni.  o.w.R.  NO.  17—45 
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Meredith^  J.A.^  diBsented  and  was  in  favour  of  enter- 
taining and  allowing  the  appeal^  for  reasons  given  in  writing. 

Appeal  dismissed  with  costs;  Meredith,  J. A.,  dissenting. 


November  13th,  1906. 

C.A. 

TAYLOR  V.  OTTAWA  ELECTRIC  CO. 

Street  Railways — Injury  to  Person  Crossing  Track — Negli- 
gence— Excessive  Speed — Contributory  Negligence  —  Find- 
ings of  Jury — Evidence  to  Support. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(18th  May,  1906),  affirming  a  judgment  entered  by  Teetzel, 
J.,  at  the  trial,  upon  answers  of  the  jury  to  questions  sub- 
mitted, in  an  action  to  recover  damages  for  injuries  to 
plaintiff,  his  horses  and  vehicle,  through  coming  into  col- 
lision with  one  of  defendants'  motor  street  cars  in  the  city 
of  Ottawa. 

Upon  the  answers  of  the  jury  to  the  questions  the  Judge 
entered  judgment  for  plaintiff  for  $1,000  damages  and  costs; 
and  upon  appeal  to  a  Divisional  Court  the  judgment  was 
affirmed. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

F.  H.  Chrysler,  K.C.,  for  defendants. 

A.  E.  Fripp,  Ottawa,  for  plaintiff. 

Moss,  C.J.O.  : — The  case  had  been  tried  once  before  and 
resulted  in  judgment  for  plaintiff  for  the  same  amount  of 
damages.  TJpon  appeal  to  this  Court  a  new  trial  was  ordered 
upon  the  ground  that  the  findings  of  the  jury  were  not  sat- 
isfactory nor  so  supported  by  the  evidence  as  to  make  it 
proper  that  they  should  stand :  see  5  0.  W.  R.  564. 

At  the  former  trial  the  negligence  found  by  the  jury  was 
in  not  properly  controlling  the  car,  and  we  thought  that,  in 
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the  absence  of  any  finding  of  excessive  speedy  and  in  view 
of  some  of  the  evidence  with  reference  to  the  position  of 
plaintiff  enabling  him  to  see  and  avoid  a  car  not  driven  at 
an  excessive  rate  of  speed,  the  case  should  be  submitted  to 
another  jury. 

The  jury  have  now  found,  in  answer  to  questions,  that 
defendants  were  guilty  of  negligence,  and  that  such  negli- 
gence consisted  in  excessive  rate  of  speed,  running  over  10 
miles  an  hour;  and  that  plaintiff's  injury  was  caused  by  such 
negligence.  They  have  also  found  that  plaintiff  could  not 
by  the  exercise  of  reasonable  care  have  avoided  the  injury. 

Upon  the  argument  before  us  it  was  conceded  that  the 
finding  of  the  jury  upon  the  question  of  speed  could  not  be 
successfully  questioned.  But  it  was  argued  that  the  find- 
ings that  plaintiff^s  injury  was  due  to  defendants'  negli- 
gence, and  that  there  was  absence  of  contributory  negli- 
gence, were  against  the  weight  of  evidence. 

It  is  to  be  noted  that  neither  at  the  close  of  plaintiff's 
case  in  chief,  nor  when  all  the  evidence  on  both  sides  had 
been  adduced,  did  the  able  and  experienced  counsel  who 
represented  defendants  at  the  trial  ask  the  trial  Judge  to 
withdraw  the  case  from  the  jury,  on  the  ground  that 
there  was  no  evidence  to  go  to  them  in  support  of  plaintiff's 
contention  that  his  injuries  were  due  to  defendants'  negli- 
gence, or  upon  the  ground  that  it  manifestly  and  incontro- 
vertibly  appeared  that  plaintiff  had  by  his  own  conduct 
caused  his  injuries,  or  had  by  his  negligence  contributed  to 
the  accident. 

It  was  taken  for  granted,  and  properly  so,  by  all  engaged 
in  the  trial,  that  the  case  could  not  be  withdrawn  from  the 
jury.  It  is  not  a  case  which  affords  ground  for  contending 
that  there  was  no  evidence  to  support  plaintiff's  case;  and 
on  the  argument  the  main  ground  taken  was  that  the  find- 
ings complained  of  were  against  evidence  and  the  weight  of 
evidence. 

The  questions  at  issue  were  therefore  matters  for  the 
jury  to  determine;  and,  looking  at  the  whole  case,  though 
one  might  feel  that  it  would  have  been  more  satisfactory  if 
the  jury  had  adopted  the  contrary  view,  still  it  cannot  be 
said  that  their  findings  are  such  as  a  jury,  viewing  the  whole 
of  the  evidence,  could  not  make. 
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The  findings  of  the  jury  on  the  present  occasion  that 
the  car  was  going  at  an  excessive  rate  of  speed  puts  an  en- 
tirely different  complexion  on  the  case  to  that  which  it  ex- 
hibited when  before  us  on  the  former  occasion. 

The  appeal  should  be  dismissed  with  costs. 

G  ARROW  and  Maclaren,  J  J.  A.,  concurred. 

OsLER,  J.A. : — ^I  agree  in  the  result,  but  with  consider- 
able doubt. 

The  case  for  plaintiff  is  a  most  unsatisfactory  one,  and  it 
is  very  diflieult  to  look  at  the  findings  of  the  jury  with  re- 
spect, especially  those  which  acquit  plaintiff  of  neglect  and 
attribute  the  accident  to  the  neglect  of  the  company.  I  am 
not,  however,  able  to  say  that  there  was  not  some  evidence 
in  favour  of  these  findings,  especially  as  to  the  car  having 
been  going  at  an  excessive  rate  of  speed;  and  the  fact  that 
this  was  the  second  trial  of  the  case,  and  the  result  the  same 
as  the  first,  influences  me  to  some  extent  in  declining  to 
interfere. 

Meredith,  J.A.,  dissented,  and  was  in  favour  of  order- 
ing a  new  trial,  for  reasons  given  in  writing. 


November  13th.  1906. 

C.A. 

PLAYFAIR  V.  TURXER  LUMBER  CO. 

Conirad — Con^frvdion — Breach — Supply  of  Logs — Conditicn 
— Driving  and  Towing — Season  for  Towing. 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  at 
the  trial  at  Toronto,  declaring  plaintiff  entitled  to  recover 
from  defendants  damages  by  reason  of  the  breach  of  their 
contract  to  supply  logs  to  plaintiff,  holding  that  defendants 
were  responsible  for  the  failure  to  furnish  loprs,  and  direct- 
ing a  reference  to  ascertain  the  amount  of  the  damages. 
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K.  McKay,  for  appellants,  contended  that  upon  the  true 
construction  of  the  agreement  the  appellants  were  not  liable 
to  furnish  logs  to  plaintiff  for  sawing,  it  being  distinctly 
made  a  condition  of  the  agreement  that  all  the  logs  men- 
tioned therein  should  be  safely  driven  to  the  mouth  of  the 
Spanish  river  and  safely  towed  to  Midland,  Ontario. 

E.  E.  Hodgins,  K.C.,  and  E.  W.  Grant,  Midland,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A.),  was  delivered  by 

Meredith,  J. A. : — Two  answers  are  made  by  defendants 
to  plaintiff's  claim  for  damages  for  breach  of  the  contract 
in  question:  (1)  that  not  having  brought  down  all  of  the  logs 
marked  I.O.E.  and  C.A.T.,  they  were  not  bound  to  supply 
plaintiff  with  any;  and  (2)  that  they  are  excused  by  reason 
of  being  unable  to  get  the  logs  do\m  "  during  the  towing 
season." 

But  the  contract  does  not,  in  my  opinion,  warrant  the 
contention  that  the  defendants  were  not  to  be  bound  to 
supply  any  logs  unless  they  got  all  down.  The  words  "  all 
the  logs  hereinbefore  mentioned  "  do  not  necessarily  refer 
to  all  of  the  logs  marked  I.O.E.  and  C.A.T.  Those  logs  are 
thereinbefore  mentioned  as  the  blocks  of  logs  out  of  either 
of  which  plaintiff^s  mill  was  to  be  supplied  only.  Plaintiff 
was  not  at  all  concerned  in  them  beyond  the  quantity  neces- 
sary to  fill  this  contract.  On  the  contrary,  the  words  "  all 
of  the  logs  hereinbefore  mentioned,"  in  my  opinion,  refer 
to  all  of  the  logs  with  which  the  defendants  were  to  supply 
plaintiff.  Such  logs  are  thereinbefore  mentioned  as  "  all  of 
the  pine  logs  .  .  .",  and  were  the  subject  matter  of  the 
contract,  and  the  object  to  which  the  mind's  eye  would  be 
directed  chiefly.  And  the  words  in  question  are  followed  by 
the  words  "  are  safely  towed  to  Midland,''  and  the  contract 
is  to  furnish  plaintiff  with  the  logs  at  Midland;  and  then 
follows  the  defendants'  undertaking  to  drive  "the  said  logs" 
and  tow  them  to  Midland.  It  is  surely,  throughout,  the  same 
logs  which  are  meant;  those  which  the  parties  were  con- 
tracting about,  and  which  were  to  be  taken  to  Midland  by 
defendants  to  enable  them  to  perform  the  contract  on  their 
part. 
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Why  should  these  words  have  reference  to  logs  in  which 
plaintiflE  was  in  no  way  concerned,  and  which  defendants 
could  deal  with  and  dispose  of  as  they  saw  fit?  And  how 
could  the  contract  be  carried  out  if  defendants'  contention 
in  this  respect  were  acceded  to?  It  would  not,  or  might 
not,  be  known,  until  the  season  was  over,  whether  all  the 
logs  could  be  got  down  to  Midland,  and  in  the  meantime 
the  mill  was  to  be  kept  supplied,  and  was  in  fact,  until  about 
the  27th  August.  One  can  hardly  suppose  a  mill  owner 
entering,  or  being  asked  to  enter,  into  such  a  contract  as 
that,  tying  up  his  mill  and  mill  yard  for  months  without 
an3rthing  binding  on  the  other  side. 

The  whole  purpose  of  the  "  condition  "  in  question  seems 
to  me  to  have  been,  not  to  put  such  a  one-sided  power  in 
defendants'  hands,  but  rather  to  guard  defendants  against 
liability  in  regard  to  the  logs,  which  they  were  to  deliver 
to  plaintiif ,  if  lost  in  transit — not  "  safely  driven  "  or  "  safe- 
ly towed;"  being,  as  one  would  expect,  immediately  followed 
by  an  agreement  on  their  part  to  "  safely  drive  "  and  "  safely 
tow''  them. 

But,  if  this  were  not  so,  would  not  defendants  be  liable 
to  plaintiff  under  their  contract  to  safely  drive  and  safely 
tow  "  all  the  logs,"  whichever  meaning  is  attributed  to  those 
words?  They  were  not  prevented  by  ** unavoidable  acci- 
dents, stress  of  weather,  or  events  beyond  their  control." 
They  had  the  sawing  done  at  another  mill  under  a  contract 
made  on  6th  September. 

But  they  were  bound  to  so  drive  and  tow  only  during 
"  the  towing  season  of  the  year  1905 ;"  so  are  they  excused 
under  their  second  defence? 

The  finding  of  the  trial  Judge  was  against  them  on  this 
question  of  fact.  Some  evidence  was  given  on  both  sides 
with  reference  to  it;  but  it  does  not  seem  to  me  that  even 
a  serious  attempt  was  made  to  prove  that  there  is  a  definite 
towing  season  ending  on  1st  September.  Proof  that  any 
particular  person  or  company  did  or  did  not  tow  logs  after 
that  date  is  very  far  removed  from  proof  of  such  a  season. 
The  words  of  the  contract  make  against  the  defence,  re- 
ferring as  they  do  to  the  towing  season  "  of  the  year  1905," 
conveying,  in  some  measure  at  all  events,  the  impression  that 
the  length  of  the  season  of  that  year  might  differ  from 
that  of  another  year. 
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At  all  events  defendants  have  quite  failed  to  establish 
in  fact  this  defence. 

I  would  dismiss  the  appeal. 


October  31st,  1906. 

divisional  court. 

PETTYPIECE  V.  TTJELEY. 

WiU  —  Constniction — Absolute  Devise  Followed  hy  Trust 
or  Power  of  Appointment  in  Favour  of  Relatives — Convey- 
ance to  One  Member  of  Class  Designated — Operation  of — 
Execution  of  Power. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  of  15th  May,  1906,  dismissing  the  action  with  costs. 

The  land  in  question  was  a  farm  owned  by  Thomas 
Pettypiece,  the  father  of  plaintiff  and  defendant. 

By  will  made  on  18th  July,  1882,  Thomas  Pettypiece 
devised  the  farm  to  his  wife  for  life,  with  remainder  in  fee 
to  his  son  Frederick  Pettypiece,  the  estate  so  devised  to 
his  son  being  subject  to  the  payment  of  two  legacies  to  his 
two  sisters. 

Frederick  Pettypiece  subsequently  died,  having  made  his 
ivill  on  18th  July,  1885,  by  which  he  devised  his  interest 
in  the  farm  to  his  mother,  the  tenant  for  life,  "  to  her, 
her  heirs  and  assigns,  absolutely  and  forever.  .  .  . 
to  be  disposed  of  by  her  as  she  may  deem  most  fit  and 
proper  for  the  best  interest  of  my  brothers  and  sisters,  and 
enjoining  my  said  mother  to  pay  to  my  two  sisters  the  lega- 
cies binding  on  me  by  the  aforesaid  mentioned  will  of  my 
deceased  father.^^ 

The  mother,  by  a  conveyance  dated  24th  October,  1899, 
conveyed  the  farm  in  fee  simple  to  defendant,  who  was  one 
of  the  sisters  of  Frederick  Pettypiece.  This  conveyance' 
was  impressed  to  be  made  in  consideration  of  $1  and  natural 
love  and  affection.  It  contained  no  reference  to  the  will, 
nor  did  it  upon  its  face  indicate  any  intention  to  execute 
the  power  or  trust  created  by  the  will  of  Frederick  Petty- 
piece. 
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This  action  was  brought  for  a  declaration  that  the  land 
passed  to  the  mother  upon  an  express  trust,  entitling  plaiU' 
tiff  (brother  of  Frederick)  and  his  sister,  the  defendant,  to 
have  the  land  divided  between  them,  and  that  the  convey- 
ance to  defendant  was  inoperative,  etc. 

F.  E.  Hodgins,  K.C.,  for  plaintiff. 

H.  E.  Bose,  for  defendant. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Anglin, 
J.),  held  that,  assuming  in  favour  of  plaintiff  that  a  trust 
was  create'd,  the  conveyance  by  the  mother  to  defendant 
operated  and  was  intended  to  operate  as  an  execution  of  the 
trust,  referring  to  Farwell  on  Powers,  22nd  ed.,  pp.  176, 
266 ;  that  the  power  or  trust  was  well  executed  in  the  man- 
ner in  which  the  mother  assumed  to  exercise  it,  referring 
to  Civil  V.  Rich,  1  Ch.  Cas.  309;  Burrell  v.  Burrell,  1  AmbL 
660;  Kemp  v.  Kemp,  5  Ves.  849,  859;  McGibbon  v.  Abbott, 
10  App.  Cas.  653;  and  Crockett  v.  Crockett,  2  Ph.  553. 

Appeal  dismissed  with  costs. 


Britton,  J.  November  14th,  1^^^* 

CHAMBERS. 

BELL  V.  GOODISON  THRESHER  CO. 

Venue  —  Contract  as  fa  —  Motion  to  Change  —  Eff^  ^' 
Statute  6  Edw.  VII,  ch.  19,  sec.  22  {0 .)—Applicati(^  of- 
Retroactivity — Costs — Preponderance  of  Convenien^'e- 

Appeal  by  defendants  from  order  of  Master  in  ^h*^' 
hers,  ante  567,  dismissing  defendants'  motion  to  change  tne 
venue  from  Barrie  to  Sarnia. 

T.  N".  Phelan,  for  defendants. 

W.  A.  Boys,  Barrie,  for  plaintiffs. 

Britton,  J. : — This  is  an  action  brought  by  th^  P^^' 
chasers  of  a  threshing  machine  and  equipment  agaia^t  t" 
manufacturers.     Plaintiffs'  cause  of  action  is  upon  ^^  ^' 
leged  agreement  made  on  23rd  December,  1905.     This  ^^^ 
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afi  alleged,  a  distinctly  new  agreement  in  reference  to  an 
engine  which  plaintiffs  then  had  in  their  possession.  Such 
an  agreement,  if  made,  would  supersede,  as  to  the  engine 
and  as  to  plaintiffs'  rights  in  regard  to  it,  an  agreement 
of  28th  February,  1905,  made  between  the  parties.  Ac- 
cording to  the  new  agreement,  as  set  out  in  the  statement 
of  claim,  the  engine  was  "  to  be  put  in  running  order,  capa- 
ble of  developing  17  horse  power  under  the  working  and 
other  conditions  provided  for"  in  the  agreement  of  23rd 
December,  1905,  and  in  all  other  respects  the  engine  was  to 
fulfil  the  terms  and  conditions  of  the  prior  agreement. 

Plaintiffs,  as  shewing  consideration  for  this  new  agree- 
ment, state  the  fact  of  making  the  prior  agreement,  and 
to  ascertain  all  the  terms  of  the  new  agreement  it  will  be 
necessary  to  look  at  the  former  one. 

The  case  is  very  like  Greer  v.  Sawyer-Massey  Co.,  6  O. 
W.  R.  594. 

The  agreement  of  28th  May,  1905,  contains  the  follow- 
ing clauses : — 

(1).  "  And  if  any  action  or  actions  arise  in  respect  to  the 
said  machine  or  notes  or  any  renewals  thereof,  the  same 
shall  be  entered,  tried,  and  finally  disposed  of  in  the  Court 
which  has  its  sittings  where  the  head  office  of  the  said 
company  (defendants)  is  located." 

This  seems  to  refer  to  actions  of  the  competency  of  a 
Division  Court. 

It  can  hardly  be  said  that  this  action  is  in  reference  to 
a  machine  sold  under  this  contract. 

(2).  "Any  action  brought  with  respect  to  this  contract 
or  in  any  way  connected  therewith,  between  the  parties, 
shall  be  tried  at  the  town  of  Sarnia,  and  the  purchasers 
consent  to  have  the  venue  in  any  such  action  changed  to 
Sarnia,  no  matter  where  the  same  may  be  laid.*' 

I  do  not  think  the  present  action  is  one  within  the  true 
meaning  of  that  stipulation. 

If  it  can  be  said  that  these  are  terms  which  must  be 
imported  into  the  agreement  of  23rd  December,  1905,  then 
they  are  within  and  covered  by  sub-sec.  2  of  sec.  22  of  6 
Edw.  VII.  ch.  19. 

I  think  the  appeal  must  be  dismissed.  Costs  to  be  costs 
in  the  cause. 
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Plaintiffs  to  have  leave  to  amend  at  the  trial,  if  neces- 
sary, by  striking  out  of  the  statement  of  claim  anything 
making  any  claim  under  the  agreement  of  28th  February, 
1905. 


MuLOCK,  C.J.  November  14th,  1906. 

TRIAL. 

HAEE  V.  KEICK. 

Landlord  and  Tenant  —  Oral  Agreement  for  Lease  —  Ten- 
ant in  Possession  —  Disturbance  of  Possession  —  Tres- 
pass —  Lease  to  Stranger  —  Notice  —  Registry  Laws  — 
Damages — Injunction. 

Action  for  a  declaration  of  plaintiff's  rights  in  50  acres 
of  land,  being,  the  south-west  quarter  of  lot  16  in  the  1st 
concession  of  the  township  of  Rainham,  and  for  an  injunc- 
tion restraining  defendants  from  interfering  with  plaintiffs 
enjoyment  thereof,  and  for  damages  for  trespass. 

G.  Lynch-Staunton,  K.C.,  and  J.  A.  Murphy,  Cayuga, 
for  plaintiff. 

W.  M.  Douglas,  K.C.,  for  defendants  Krick  and  Maines. 

S.  H.  Bradford,  for  defendant  Hoover. 

MuLOCK,  C.J. : — The  50  acres  are  divided  into  4  fields, 
which  are  shewn  on  the  plan  filed  at  the  trial  as  fields  let- 
tered A,  B,  C,  and  D,  respectively. 

By  agreement  made  in  the  autumn  of  1905,  between  de- 
fendant Hoover,  the  owner  of  the  50  acres,  and  plaintiff,  it 
was  agreed  that  plaintiff  should  put  part  of  field  D  in  fa^^ 
wheat  on  shares.     This  was  done. 

In  the  spring  of  1906,  by  like  arrangement,  plaintiff  P^** 
another  part  of  field  B  in  peas  on  shares.  This  left  a  s^^ 
stantial  part  of  field  D  in  stubble. 

At  an  interview  between  plaintiff  and  Hoover,  when  tlie 
latter  arrangement  was  made,  plaintiff  expressed  a  desire 
to  rent  the  whole  50  acres  for  two  years.  Hoover  explained 
that  he  was  in  treaty  with  one  Brett  for  the  lease  to  ^^^ 
of  the  whole  200  acres,  and  would  require  Brett's  cO^^ 
to  a  lease  to  plaintiff  for  a  longer  period  than  one  y^^' 
The  parties  differ  in  their  account  of  the  interview.  Hoove^ 
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says  that,  dependent  on  Brett's  consent,  plaintiff  was  willing 
to  take  50  acres  for  one  or  two  years  from  1st  October, 
1906.  Plaintiff  says  he  desired  a  lease  for  two  years  cer- 
tain from  June,  1906,  and  was  not  prepared  to  accept  a  one 
year  lease.  On  20th  May,  Hoover,  Brett,  and  plaintiff  dis- 
cussed the  subject,  when  defendant  Hoover  reached  the 
conclusion  that  Brett  had  assented  to  a  one  year  term  only, 
whilst  plaintiff  supposed  he  consented  to  a  two  year  term, 
Brett  at  the  trial  swore  that  he  consented  to  the  one  year 
term  only.  Plaintiff  and  defendant  Hoover,  however,  omit- 
ted to  interchange  views  as  to  their  respective  conclusions 
regarding  the  extent  of  Brett's  consent,  but  assumed  that 
they  had  reached  an  arrangement  for  a  definite  term.  Hoo- 
ver, thus  thinking  that  plaintiff  was  accepting  a  term  ex- 
piring on  1st  October,  1907  (so  far  as  rent  was  concerned 
to  be  considered  a  term  for  one  year),  authorized  plaintiff 
(subject  to  Hoover's  interest  in  the  growing  crops)  to  take 
possession  and  prepare  the  land  for  fall  wheat,  agreeing 
to  allow  him  to  haul  a  quantity  of  manure  off  Hoover's 
near-by  farm,  where  he  resided,  to  the  50  acres  in  question. 
Thereupon,  about  the  middle  of  June,  1905,  plaintiff  took 
possession  of  the  50  acres  in  the  belief  that  he  was  doing 
so  under  a  concluded  arrangement  for  a  lease  for  two  years, 
and  he  began  to  summer  fallow  field  A  and  to  cultivate  other 
parts  of  the  property,  hauling  upon  it  from  Hoover's  farm 
between  200  and  300  loads  of  manure.  Throughout  the 
summer,  prior  to  the  lease  hereinafter  mentioned  to  defend- 
ants Krick  and  Maines,  plaintiff,  with  Hoover's  knowledge 
and  consent,  ploughed,  manured,  and  otherwise  prepared 
field  A,  and  in  September  sowed  it  in  fall  wheat.  From  the 
time  of  his  taking  possession  in  June,  1906,  plaintiff  re- 
mained continuously  in  undisturbed  possession  of  field  A, 
until  about  5th  October,  when  his  landlord.  Hoover,  with  de- 
fendants Krick  and  Maines,  broke  into  field  A,  then  in  fall 
wheat,  and  proceeded  to  drill  for  gas. 

At  the  trial  plaintiff  failed  to  prove  a  consent  from 
Brett  to  a  two  year  term.  Under  these  circumstances  the 
negotiations  did  not  result  in  a  mutual  arrangement  for  a 
lease  for  two  years.  What  then  is  the  position  of  plaintiff? 
Defendant  Hoover  says  he  was  to  be  entitled  to  hold  until 
1st  October,  1907.  About  the  middle  of  June,  1906,  by 
mntual  agreement,  he  took  possession  as  tenant,  it  being 
then  understood  that  plaintiff  would   at  once  proceed  to 
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cultivate  and  prepare  the  land  for  fall  wheat,  and  should 
be  entitled  in  the  following  year  to  reap  .what  he  had 
sowed.  This  understanding  entitled  plaintiff  to  possession  of 
the  whole  50  acres  so  long  as  he  was  entitled  to  possession 
of  any  portion  of  it,  for  the  understanding,  under  which  he 
took  possession,  had  reference  not  to  a  portion,  but  to  the 
whole  50  acres.  Hoover  says  the  term  was  to  expire  on 
1st  October,  1907.  Both  parties  agree  that  the  rent  was 
to  be  $85  a  year  and  taxes  and  performance  by  plaintiff  of 
statute  labour.  As  plaintiff  was  getting  little  or  no  benefit 
from  the  occupation  of  the  farm  during  the  summer  of 
1906,  it  was  not  contemplated  that  he  should  pay  any  rent 
for  that  period  of  the  term.  Under  the  circumstajiees  above 
set  forth,  plaintiff  is,  as  against  Hoover  and  those  claiming 
through  him  with  notice,  entitled  to  retain  possession  of  the 
60  acres  until  1st  October,  1907,  paying  as  rent  $85  and 
taxes  and  performing  statute  labour  for  the  year  1907. 

Then  as  to  trespass.  It  appears  that  immediately  ad- 
joining field  A,  now  in  fall  wheat,  is  land  owned  by  plaintiff 
and  on  which,  close  to  the  boundary  line  between  the  two 
properties,  a  gas  well  has  been  sunk  and  a  flow  of  natural 
gas  has  been  procured.  In  August,  1906,  defendant  Hoover 
made  a  lease  to  defendants  Krick  and  Maines,  as  trustees 
for  the  Erie  Gas  Company  (not  then  incorporated),  of  a  part 
of  field  A  for  the  purpose  of  enabling  them  to  drill  there- 
on for  natural  gas.  On  5th  October,  1906,  Hoover  and 
Krick  and  Maines  went  to  field  A  and  took  forcible  posses- 
sion of  a  portion  thereof.  Hoover  pulled  down  the  fence 
and  admitted  the  others  with  their  plant  into  the  field 
that  they  might  there  drill  for  gas.  They  then  erected 
drilling  machinery  and  proceeded  to  drill.  Thereupon 
plaintiff  instituted  these  proceedings  and  obtained  an  in- 
junction. 

I  see  no  possible  justification  for  Hoover^s  action.  H^ 
put  plaintiff  as  his  tenant  in  possession;  was  aware  of  his 
expending  labour  upon  the  land  throughout  the  summer 
with  the  view  of  sowing  it  in  fall  wheat  in  expectation  of 
reaping  the  fruits  of  his  labour;  and  he  was  in  possession 
with  Hoover's  consent  for  an  unexpired  term,  when  ^^^ 
Jatter  took  forcible  possession.  In  so  acting.  Hoover  ^^ 
committing  a  trespass  for  which  I  can  see  no  possible  excuse- 
As  to  the  action  of  Kricjc  and  Maines,  they  endeavoured 
to  ju«^tify  as  lessees  in  good  faith  without  notice  of  \A^^^' 
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tiff^s  rights.  But,  even  if,  for  want  of  notice,  their  lease 
were  to  prevail  over  that  of  plaintiff,  that  would  not  warrant 
forcible  entry ;  but  they  were  not  purchasers  without  notice, 
for  plaintiff  was  in  actual  possession  under  a  verbal  lease 
for  a  term  beginning  in  June,  1906,  which,  being  for  a 
period  less  than  7  years,  was  not  required  by  the  Registry 
Act  to  be  registered,  possession  itself  being  notice  to  tTiese 
defendants.  They,  therefore,  were  trespassers,  have  no 
right  to  remain  in  possession,  and  should  be  ejected. 

Plaintiff  is  entitled  to  have  the  injunction  made  per- 
petual, and  to  remain  in  possession  as  tenant  of  Hoover 
until  1st  October,  1907,  paying  as  rent  $85  a  year  and  taxes, 
and  performing  statute  labour.  I  award  him  $25  damages 
for  the  trespass  and  the  costs  of  the  action. 


Teetzel,  J. 


November  15th,  1906. 

CHAMBERS. 

Ee  TAYLOR  V.  REID. 


Division  Court  —  Territorial  Jurisdiction  —  Contract — Stat- 
ute of  Frauds — Cau^e  of  Action  — Where  Arising  —  Sale 
of  Ooods  —  Acceptance  —  Place  of  Delivery — Prohibition. 

Motion  by  defendant  for  prohibition  to  the  1st  Division 
Court  in  the  county  of  York. 

Grayson  Smith,  for  defendant. 

A.  R.  Clute,  for  plaintiff. 

Teetzel,  J.: — Plaintiff,  a  merchant  tailor  in  Toronto, 
sued  defendant,  who  lives  in  Belleville,  for  $45,  the  price 
of  a  frock  coat  ordered  (by  word  of  mouth)  by  defendant 
in  Toronto  to  be  sent  by  express  to  him  at  Belleville.  De- 
fendant filed  a  notice  disputing  the  jurisdiction,  and  also 
setting  up  the  17th  section  of  the  Statute  of  Frauds.     .     . 

The  Statute  of  Frauds  being  applicable,  the  sole  ques- 
tion is  whether  the  whole  cause  of  action  arose  in  the  terri- 
tory of  the  1st  Division  Court  in  the  county  of  York.  In 
order  to  satisfy  the  statute  in  this  case,  it  is  not  sufficient 
to  prove  delivery  to  the  express  company,  defendant's  car- 
riers, but  plaintiff  must  also  prove  an  acceptance  of  the 
goods  by  defendant,  or  at  least  some  act  by  defendant  in 
relation  to  the  goods  which  recognizes  a  pre-existing  con- 
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tract:  Benjamin  on  Sale,  5th  ed.,  pp.  200-212;  Scott  t. 
Melady,  27  A.  B.  193.  Whatever  was  done  by  defendant  to 
constitute  an  acceptance  within  the  statute  was  admittedly 
done  in  Belleville,  and  must  be  proved  by  plaintiff  as  an 
essential  element  in  support  of  his  right  to  the  judgment 
of  the  Courts  and  is,  therefore,  a  part  of  his  cause  of  ac- 
tion. See  Re  Doolittle  v.  Electrical  Maintenance  and  Con- 
struction Co.,  3  0.  L.  B.  460,  1  0.  W.  R.  202;  Bicknell  A 
Seager's  Division  Courts  Act,  2nd  ed.,  pp.  131-2. 

Order  made  for  prohibition  with  costs  to  be  paid  by 
plaintiff. 


Britton,  J.  November  15th,  1906. 

0HAMBEB8. 

APPLEYARD  v.  MULLIGAN. 

Dismissal  of  Action — Motion  to  Dismiss  for  Failure  of  Plain- 
tiff to  Attend  for  Examination  for  Discovery — Illness  of 
Pladntiff — Medical  Evidence  as  to — Undertaking  to  Pro- 
ceed to  Trial — Excuse  for  Delay — Increased  Security  for 
Costs. 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers, ante  500. 

J.  E.  Jones,  f or  «def endants. 

J.  Bicknell,  K.C.,  for  plaintiff. 

Britton,  J. : — I  quite  agree  with  the  learned  Master  in 
thinking  that  the  excuse  of  plaintiff,  although  not  com- 
pletely satisfactory  in  every  respect,  for  her  failure  to  attend 
for  examination  for  discovery,  must  be  accepted.  Notwith- 
standing what  has  been  said  by  the  medical  men,  it  is  rather 
difficult  for  me  to  imderstand  why  this  action  should  cause 
plaintiff  any  worry  or  why  she  should  fear  that  there  would 
be  put  upon  her  any  nervous  strain  or  excitement  by  an 
examination  for  discovery.  I  suppose  she  knows  why  she 
has  brought  suit,  and  what  she  claims  from  defendants, 
and  whether  she  owes  anything  to  defendants  or  not. 

It  is  just  as  difficult  to  understand  why  defendants  are 
so  anxious  to  have  plaintiff's  examination  for  discovery. 
In  my  opinion,  they  know  as  much  about  this  action  now 
as  they  will  know  after  such  examination  if  it  takes  place. 
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Plaintiff  must  make  out  her  own  case  at  the  trial  if  she  can, 
and  if  defendants  have  a  valid  counterclaim,  they  will  not 
rely  upon  plaintiff  for  proof  of  it.  For  these  reasons^  the 
suggestion  of  the  Master  that  defendants  enter  the  case 
for  trial,  give  notice  of  trial,  and  proceed  to  trial,  unless 
plaintiff  succeeds  for  good  cause  in  getting  the  trial  post- 
poned, seems  to  me  appropriate. 

Appeal  dismissed.     Costs  of  the  appeal  to  be  costs  in 
cause  to  plaintiff. 


Falconbridge,  C.J. 


November  15th,  1906. 


WEEKLY   COURT. 

Ee  SHARON  AND  STUART. 

WiU — Construction — Devise  —  Life  Estate  —  Remainder  — 
Estate  Tail  —  Rule  in  Shellei/s  Case  —  Rule  in  Wild's 
Case  —  Ascertainment  of  Class — Period  of  Distribution 
— Intermediate  Life  Estate  —  Wife  of  First  Tenant  for 
Life — Second  Marriage, 

Case  submitted  to  the  Court  under  sec.  4  of  the  Vendors 
and  Purchasers  Act. 

A.  H.  Clarke,  K.C.,  for  both  vendor  and  purchaser. 

Falconbridge,  C.J.: — Gilbert  Sharon,  the  vendor, 
father  of  the  infants  Frank  Ernest  Sharon  and  William  A. 
Sharon,  contends  that  he  is  entitled  to  an  estate  tail  in  the 
property  in  question  under  the  will  of  his  father,  Pierre 
Sharon  (or  Charron)  and  able  to  bar  the  entail  so  as  to  make 
title. 

By  clause  2  of  the  will  of  Pierre  Sharon,  who  died  in 
December,  1860,  the  lands  in  question  are  devised  to  Gil- 
bert, "  to  have  and  to  hold  to  him,  etc.,  as  aforesaid,  and  not 
otherwise.*' 

The  latter  words  evidently  refer  to  the  words  in  which 
other  lands  are  devised  to  other  sons  in  the  earlier  part  of 
the  same  clause.  These  words,  so  far  as  material,  are: 
"  To  have  and  to  hold  to  each  of  them  for  and  during  their 
natural  life  respectively,  and  if  they  should  marry  after 
their  and  such  of  their  decease,  to  have  and  to  hold  to  their 
surviving  wife  respectively,  and  on  the  demise  of  their 
or  each  of  their  wives,  to  have  and  to  hold  to  their  children 
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respectively,  and  their  heirs  forever/^  There  is  also  a  de- 
vise to  the  three  sons  of  other  lands,  "  to  have  and  to  hold 
to  them  as  is  aforesaid  mentioned,'^  etc. 

One  son  only  was  married  at  the  date  of  the  will,  and 
of  the  testator's  death.  That  son  had  one  child.  Gilbert 
was  then  only  14  years  of  age. 

The  will,  considering  the  use  of  technical  words,  seems 
to  have  been  drawn  by  some  one  more  or  less  acquainted 
with  their  meaning,  but  it  is  evident  that  their  full  import 
was  not  present  to  the  draftsman's  mind.  I  point  to  the 
use  of  "  to  have  and  to  hold  ^'  in  conferring  the  various  in- 
terests. 

I  take  it  that  the  plain  intention  is,  to  devise  the  pro- 
perty to  the  son  for  life,  and  if  he  marry,  then  from  and 
after  his  death  to  his  widow  for  life,  and  from  and  after  her 
death  to  his  children  and  their  heirs.  Otherwise  it  does 
not  seem  possible  to  give  effect  to  the  words  used.     .     .     . 

1  think  the  rule  in  Wild's  Case,  6  Bep.  17,  is  wholly 
inapplicable  to  the  present  case,  and  that  if  an  estate  tail 
in  Gilbert  were  created,  it  could  be  solely  under  the  rule 
in  Shelley's  Case. 

The  rule  in  Wild's  Case  is  stated  in  Jarman,  5th  ed., 
p.  1235,  as  follows:  "Where  lands  are  devised  to  a  person 
and  his  children,  and  he  has  no  child  at  the  time  of  his 
devise,  the  parent  takes  an  estate  tail;  for  it  is  said,  the 
intent  of  the  devisor  is  manifest  and  certain  that  the  chil- 
dren (or  issues)  should  take,  and  as  immediate  devisees  they 
cannot  take,  because  they  are  not  in  rerum  natura,  and  by 
way  of  remainder  they  cannot  take,  for  that  was  not  his 
(the  devisor's)  intent,  for  the  gift  is  immediate;  there- 
fore, such  words  should  be  taken  as  words  of  limitation." 
See  also  Underbill  &  Strahan  on  Interpretation  of  Wills 
and  Settlements,  p.  163,  and  the  statement  of  the  rule  by 
Lord  Cranworth  in  Byng  v.  Byng,  10  H.  L.  C.  171,  178. 

It  would  seem  to  be  too  clear  for  argument  that  this  nile 
can  apply  only  where  the  gift  to  both  the  parent  and  the 
children  is  immediate,  for  otherwise  the  reasoning  entirely 
fails.  I  have  not  found  a  reported  case  in  which  the  devise 
was  not  in  effect  to  a  man  and  his  children,  both  interests 
coming  into  being  at  the  same  time.     .     .     . 

[Reference  to  Grant  v.  Fuller,  33  S.  C.  R.  34.] 

The  point  then  remains  as  to  whether  the  rule  in  Shel- 
ley's Case  applies.     This  is  covered  by  the  decision  of  the 
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Court  of  Appeal  in  Chandler  v.  Gibson,  2  0.  L.  E.  442, 
cited  with  approval  in  Grant  v.  Puller,  supra,  which  was  a 
stronger  case  than  the  present  one.  .  .  .  This  is,  in 
eflfect,  the  present  case. 

As  to  the  devise  to  the  children  being  a  devise  in  fee, 
the  question  raised  in  Chandler  v.  Gibson  does  not  arise, 
as  the  devise  is  to  the  "children  and  their  heirs ;'*  as  to 
this  see  Chandler  v.  Gibson,  2  0.  L.  E.  at  p.  446. 

There  is  another  question,  viz..  Who  are  the  children 
entitled  to  the  devise  in  fee?  This  devise  is  a  gift  to  a  class, 
and,  as  the  period  of  distribution  is  postponed  until  the 
death  of  the  prior  life  tenants,  the  class  will  comprise  all 
children  coming  into  existence  before  the  period  of  distri- 
bution: Jarman,  p.  1011.  Therefore,  as  the  father  may 
marry  again,  he  may  have  children  who  wiU  be  entitled  to 
share  in  the  fee. 

It  is  evident  that  title  cannot  be  made  without  the  order 
of  the  Court  on  behalf  of  the  infant  and  unborn  children 
of  Gilbert  Sharon. 

The  first  question  is,  whether  Gilbert  Sharon  took  an 
estate  tail,  subject  to  the  life  estate  of  his  wife,  which  he 
is  able  to  dispose  of  for  an  estate  in  fee  simple  absolute. 

The  answer  is,  no. 

The  second  question  is,  whether,  in  case  of  a  second 
marriage  by  Gilbert  Sharon,  his  second  wife  would  be  en- 
titled to  a  life  estate  under  the  terms  of  the  will. 

The  answer  is,  yes.  Gilbert  Sharon  being  unmarried  at 
the  date  of  the  wUl,  the  testator  must  have  referred  to  a 
future  wife,  and  there  is  nothing  to  shew  that  he  did  not 
mean  any  future  wife. 


MacMahon,  J. 


November  15th,  1906. 


TRIAL. 

ACME  OIL  CO.  V.  CAMPBELL. 

Specific  Performcmce — Contract  for  Lease  of  Land — StatiUe 
of  Frauds — No  Time  Fixed  for  Commencement  or  Dura- 
tion of  Term — Alteration  of  Contract  after  Execution — 
MateriaKty. 

Action  for  specific  performance  of  an  agreement  for  a 
lease  of  oil  lands  by  defendant  Campbell  to  plaintiffs,  and 
for  other  relief  against  that  defendant  and  defendants  the 
TOL.  vin.  o.w.B.  MO.  17 — 46 
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Central  Oil  and  Gas  Co.,  to  whom  defendant  Campbell  had 
purported  to  make  a  subsequent  lease. 

M.  WUson,  K.C.,  and  A.  T.  Boles,  Leamington,  for  plain- 
tiflfs. 

W.  H.  Blake,  K.C.,  for  defendants. 

MacMahon,  J.: — The  defendant  Campbell,  who  is  the 
owner  of  the  lands  hereinafter  referred  to,  signed  the  fol- 
lowing agreement: — 

*'  Memorandum  of  agreement  made  and  entered  into  this 
23rd  day  of  September,  1905,  by  and  between  the  Acme  Oil 
Company  and  James  Campbell. 

'^  For  valuable  consideration  I  hereby  agree  to  lease  to 
the  Acme  Oil  Company  of  Detroit,  Michigan,  at  such  time 
as  said  company  shall  remove  a  drilling  rig  into  this  im- 
mediate district  preparatory .  to  drilling  for  oil,  &c.,  49  acres 
of  land  more  particularly  described  as  follows:  south  parts 
of  lots  6  and  6,  concession  10  township  of  Tilbury  East, 
county  of  Kent,  Ontario,  with  the  exclusive  right  of  opera- 
ting for  oil,  gas,  or  mineral. 

"  The  terms  of  lease  to  be  as  follows : — Should  oil  be 
found  in  suflBcient  quantities  to  be  utilized,  the  Acme  Oil 
Company  agrees  to  give  one  barrel  in  every  ten  barrels  pro- 
duced or  obtained  on  said  premises.  Should  gas  be  found 
in  sufficient  quantities  to  utilize,  said  company  to  allow  me 
the  privilege  of  using  sufficient  gas  to  heat  and  light  one 
dwelling  house. 

"  Should  a  well  not  be  completed  on  my  premises  within 
one  year  from  date,  said  company  agrees  to  pay  an  annual 
rental  of  25  cents  per  acre,  in  advance,  for  each  year  such 
completion  is  delayed. 

"  It  is  understood  between  the  parties  to  this  agreement 
that  all  conditions  between  the  parties  hereto  shall  extend 
to  their  heirs,  executors,  assigns,  and  administrators. 

"  In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"  This  agreement  shall  be  null  and  void  if  a  well  is  not 
started  in  the  district  within  60  days  from  date/' 

After  the  signing  of  the  agreement  it  was  altered  by 
the  following  being  written  in  the  margin  thereof  and  as 
forming  part  of  the  agreement,  by  John  Kerr,  the  witness 
thereto : 

"This  contract  is  given  with  understanding  that  the 
first  well  is  "put  down  on  north  half  10,  or  on  lot  mentioned 
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The  agreement  as  altered  was  deposited  by  plaintifiEs 
in  the  registry  ofl&ce  for  the  county  of  Kent,  pursuant  to 
the  Custody  of  Title  Deeds  Act,  and  was  duly  entered  by 
the  registrar  in  the  proper  abstract  index. 

On  24th  March,  1906,  Campbell  leased  the  lands  to  de- 
fendants the  Central  Oil  and  Gas  Company,  for  the  pur- 
pose of  drilling  for  oil  and  gas,  and  that  company  put  down 
a  well  or  wells  on  the  same  and  produced  oil  which  they 
sold  and  shipped. 

Plaintiffs  claim  specific  performance  of  the  agreement 
entered  into  by  defendant  Campbell,  and  a  declaration  that 
plaintiff  is  entitled  to  the  possession  of  the  described  lands, 
and  an  injunction  restraining  the  defendants,  or  either  of 
them,  from  drilling  for  or  producing  or  carrying  away 
petroleum  oil  from  the  premises,  and  an  account  of  the  oil 
produced. 

A  lease  was  prepared  by  plaintiffs,  dated  Ist  Novem- 
ber, 1905,  and  was  about  that  date  tendered  to  Campbell, 
who  refused  to  execute  it.  The  demise  in  the  lease  ten- 
dered for  execution  is  "  for  the  term  of  5  years  and  so  long 
thereafter  as  oil  or  gas  is  produced  from  the  land  in  paying 
quantities,"  &c. 

Specific  performance  is  resisted  on  two  grounds :  (1)  that 
according  to  the  provisions  of  the  Statute  of  Frauds  there  is 
no  sufficient  contract;  (2)  that  after  the  agreement  was 
signed  by  defendant  Campbell,  it  was  altered  by  plaintiffs, 
or  some  person,  unknown  to  defendants,  and  is,  therefore, 
void;  and  that  plaintiffs  have  not  tendered  to  defendant 
Campbell  a  lease  in  accordance  with  the  terms  of  the  agree- 
ment. 

The  agreement  is  lacking  in  two  essential  conditions, 
which  disentitle  plaintiffs  to  enforce  specific  performance; 
the  time  from  which  the  term  is  to  commence,  and  the 
duration  of  the  term  for  which  the  lease  is  to  be  granted 
are  not  stated  therein. 

No  mention  is  made  in  the  agreement  of  the  time  from 
which  the  term  is  to  commence,  nor  is  there  anything  there- 
in from  which  it  can  be  inferred  what  day  it  is  to  commence 
from.  It  could  not  be  contended  that  the  commencement 
of  the  term  should  be  from  the  date  of  the  agreement,  be- 
cause of  these  words,  "  To  lease  to  the  Aeme  Oil  Company 
.  .  .  .  at  such  time  as  said  company  shall  move  a 
drilling  rig  into  this  immediate  vicinity."       That  might 
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never  happen.     And  the  commencement  of  the  term,  in 
order  to  satisfy  the  Statute  of  Frauds,  must  be  certain. 

In  Marshall  v.  Berridge,  19  Ch.  D.  223,  Lush,  L.J.,  said, 
at  p.  244:  "Now  it  is  essential  to  the  validity  of  a  lease 
that  it  shall  appear  either  in  express  terms  or  by  reference 
to  some  writing  which  would  make  it  certain,  or  by  reason- 
able inference  from  the  language  used,  on  what  day  the 
term  is  to  commence.  There  must  be  a  certain  beginning, 
and  a  certain  ending,  otherwise  it  is  not  a  perfect  lease, 
and  a  contract  for  a  lease  must,  in  order  to  satisfy  the  Stat- 
ute of  Frauds,  contain  those  elements.'^    .    .     . 

[Eeference  to  Humphrey  v.  Conybeare,  80  L.  T.  40; 
Carroll  v.  Williams,  1  0.  R.  150.] 

Then  as  to  the  duration  of  the  term  for  which  the  lease 
is  to  be  granted  not  being  stated  in  the  agreement.  As 
early  as  1802,  in  Clinan  v.  Cooke,  1  Sch.  &  Lef.  23,  where 
in  an  agreement,  executed  between  the  plaintiff  and  the 
agent  of  the  defendant  (authorized  to  contract),  for  a  lease 
of  certain  lands,  the  term  for  which  the  lease  was  to  be 
made  was  not  mentioned,  it  was  held  by  Lord  Bedesdale 
that  the  defendant  was  not  bound  to  perform  the  contract, 
there  being  no  evidence  in  the  writing  of  the  term  to  be 
demised.     .    .    . 

[Reference  to  Fitzmaurice  v.  Bayley,  9  H.  L.  C.  78, 109, 
110;  Clark  v.  Fuller,  16  C.  B.  K  S.  24.] 

The  essential  elements  to  satisfy  the  Statute  of  Frauds 
are  wanting  in  the  agreement  on  which  the  action  is  found- 
ed, and  it  must  be  dismissed  with  costs. 

As  to  the  defence  of  the  alteration  of  the  agreement, 
Mr.  Kerr  says  that  Campbell  was  standing  there  and  wasr 
verifying  the  condition  under  which  the  contract  was  given; 
that  is  the  reason  it  (the  memorandum  in  the  margin)  was 
put  there;  and  presumed  that  Campbell  knew  what  was  be- 
ing written,  and  from  his  silence  was  assenting  to  it. 

Campbell  said  he  neither  saw  nor  knew  of  any  addition 
being  made  to  the  document  after  he  signed  it,  and,  there- 
fore, could  not  have  assented  to  its  being  made. 

I  find  that  the  addition  was  made  after  tfte  agreement 
was  signed  by  Campbell,  and  without  his  consent,  and  was 
made  by  Kerr. 

Having  for  the  reasons  stated  reached  the  conclusion 
that  the  agreement  was  void,  I  have  not  considered  it  nwjes- 
sary  to  consider  whether  the  alteration  made  is  a  material 
one. 


THE 


ONTARIO    WEEKLY    REPORTER 

(To  AND  INOLUDINQ  NOVEMBER  24TN,  1906). 


Vol.  VIII.     TORONTO,  NOVEMBER  29,   1906.      No.  18 


ElDDELL,  J. 


November  16th,  1906. 


TRIAL. 

ZILLIAX  V.  INDEPENDENT  ORDER  OF  FOEESTEBS. 

Benefit  Societi^ — Bights  of  Member — Action  for  Declaration  of 
Bights — Domestic  Tribunal — Failure  to  Besort  to — 3iib- 
mission  to  Jurisdiction — Befusal  of  Court  to  Entertain 
Action — Costs. 

Action  for  a  declaration  of  the  rights  of  plaintiff  as  a 
member  of  the  defendant  society. 

C.  E.  McKeown,  Orangeville,  for  plaintiff. 

W.  H.  Hunter,  for  defendants. 

RiDDELL,  J.: — The  plaintiff  was  a  member  of  the  In- 
dependent Order  of  Foresters,  in  the  beneficiary  or  insur- 
ance branch.  A  dispute  arising  as  to  his  right  to  continue 
to  be  snch  member,  a  body  of  officials  of  the  Order  decided 
against  him.  An  appeal  is  provided  for  by  the  constitution, 
by  which  plaintiff  is  admittedly  bound;  such  appeal  being 
to  the  Grand  Lodge.  Plaintiff  did  not  appeal,  but,  instead 
of  appealing,  brought  this  action  for  a  declaration  and 
other  relief.  Defendants  do  not  dispute  the  jurisdiction  of 
the  Court,  but  appear  to  be  willing  that  the  rights  of  plain- 
tiff should  be  determined  in  this  action. 

Unless  this  position  taken  by  defendants  makes  a  dif- 
ference, I  am  bound  to  dismiss  the  action:  Essery  v.  Court 
Pride  of  the  Dominion,  2  0.  E.  596;  Dale  v.  Weston  Lodge, 
24  A.  E.  351. 
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Does  the  submission  of  the  defendants  make  any  differ- 
ence ?  I  think  not.  Neither  member  nor  "  Order  "  can,  I 
think,  be  permitted  to  make  a  court  of  justice  a  convenience 
for  determining  questions  which  ought  to  be  disposed  of  in 
the  domestic  forum.  And  the  maxim  "Boni  judicis  est 
atnpliare  jurisdictionem  ^'  no  more  justifies  the  Court  in 
reaching  out  for  cases  for  decision  than  the  other  maxim 
''Interest  reipublicae  ut  sit  finis  litium^'  would  justify  the 
Court  in  preventing  actions  being  brought,  or  in  refusing 
to  decide  them  when  properly  brought. 

The  action,  therefore,  will  be  dismissed,  but  without 
prejudice  to  any  other  action  being  brought  after  the  reme- 
dies provided  by  the  constitution  of  the  Order  are  ex- 
hausted.    It  is  not  a  case  for  costs. 

No  doubt  a  modus  vivendi  can  be  arrived  at  in  the  mean- 
time, either  by  plaintiff  discontinuing  the  practices  ob- 
jected to,  or  by  defendants  accepting  the  premiums  with- 
out prejudice.  It  is  eminently  a  case  for  an  amicable  ar- 
rangement. 

I  should  add  that  in  case  it  be  considered  that  the  merits 
of  the  dispute  should  be  gone  into,  the  Divisional  Court  will 
be  in  as  good  a  position  as  the  trial  Judge  for  determining 
these.  The  facts  of  the  plaintiff's  employment  as  stated  by 
himself  are  admitted  by  the  defendants,  and  no  question  of 
credibility  of  witnesses  can  arise. 


Cartwright,  Master.  November  19th,  1906. 

0HAKBBB8. 

COLLIEB  V.  HEINTZ. 

Pleading  —  Statement  of  Claim  —  Action  for  Damages  for 
Breach  of  Contract  by  Brokers  to  Purchase  and  Deliver 
Shares — No  Allegaiion  of  Tender  or  Payment  of  Price 
— Amendment. 

Motion  by  defendants  to  strike  out  paragraph  3  of  the 
statement  of  claim  as  embarrassing. 

The  facts  appiear  in  a  previous  report,  ante  340. 

Grayson  Smith,  for  defendants. 

S.  T.  Medd,  Peterborough,  for  plaintiff. 
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The  Master: — Paragraphs  1  and  2  of  the  statement  of 
claim  allege  purchase  of  the  shares  in  question  by  plaintiff, 
through  defendants  as  his  brokers,  and  refusal  by  them  to 
deliver  when  requested.  Paragraph  3  is  as  follows :  "  The 
plaintiff  has  always  been  ready  and  willing  to  take  delivery 
of  the  said  stock  and  pay  any  sum  that  was  legally  due  by 
him  to  the  defendants/' 

Por  the  motion  Bloxam  v.  Sanders,  4  B.  &  C.  941,  was 
relied  on.  This  shews  that,  admitting  the  purchase  by  de- 
fendants for  plaintiff,  this  does  not  give  any  right  to  pos- 
session until  payment  or  tender  of  the  price. 

It  is  clear  that  neither  of  these  facts  is  positively  al- 
leged. Eawson  v.  Johnson,  1  East  203,  was  cited  on  the 
other  side.  That,  however,  was  an  action  for  breach- of  an 
agreement  to  sell  and  deliver  malt.  It  was  there  said  by 
Lord  Kenyon,  C.J.:  "The  defendant  undertook  to  deliver 
the  malt  when  he  should  be  requested,  and  the  plaintiffs 
plead  that  they  made  the  request  to  him  and  were  ready 
and  willing  to  have  accepted  and  paid  for  it,  but.  that  he 
did  not  deliver  it  when  requested  or  at  any  other  time, 
but  refused  to  do  so.'*  This  was  held  in  such  a  case  to  be 
a  sufficient  allegation,  though  at  the  trial  plaintiffs  would 
have  to  prove  that  they  were  prepared  to  tender  and  pay  the 
money  if  the  defendant  had  been  ready  to  carry  out  the 
contract. 

Affidavits  have  been  filed  by  both  parties  on  this  motion. 
From  that  of  plaintiff  it  would  seem  that  his  contention 
really  is  that  the  shares  were  paid  for  before  they  were 
bought,  as  defendants  had,  as  he  thinks,  sufficient  of  his 
funds  in  their  hands  for  that  purpose.  He  also  alleges 
an  offer  "  to  pay  the  balance  due  on  said  purchase,  if  any '' — 
but  neither  payment  nor  tender  is  otherwise  set  up. 

Plaintiff  should  amend  so  as  to  let  the  defendants  know 
which  of  these  allegations  they  have  to  meet.  It  would 
almost  seem  that  the  question  is  really  one  of  account  be- 
tween the  parties. 

Plaintiff  should  amend,  and  defendants  have  full  time  to 
plead  in  answer. 

The  costs  of  this  motion  will  be  to  defendants  in  the 
cause. 
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Cartwright,  Master.  November  20th,  1906. 

0HAMBEB8. 

GERMAN  AMEEICAN  BANK  v.  KEYSTONE  SUGAK 

CO. 

Swmmary  Judgment — Rule  603 — Delay  in  Applying  —  De- 
fences— Dismissal  of  Motion. 

Motion  by  plaintiffs  for  STimmary  judgment  under  Eule 
603. 

W.  D.  Gwynne,  for  plaintiffs. 

George  Bell,  for  defendants. 

The  Master  : — The  action  is  on  a  promissory  note,  and 
was  commenced  on  20th  June.  The  defendant  appeared  on 
10th  July.  The  present  motion  was  not  launched  until 
12th  November  instant. 

The  delay  is  not  explained.  This  seems  to  bring  the 
case  within  the  principle  of  McLardy  v.  Slateum,  24  Q. 
B.  D.  504,  cited  and  approved  in  Ontario  Bank  v.  Farlinger, 
7  0.  W.  R.  315. 

In  the  former  case  it  was  said :  "  The  view  taken  by 
other  Judges  and  by  the  Masters  is  that  the  intention  of 
the  Order  was  that  the  plaintiff  should  apply  within  a  rea- 
sonable time  after  the  appearance  of  the  defendant.^^  Had 
the  statement  of  claim  been  delivered  in  September,  the  ac- 
tion would  have  been  disposed  of  before  this  motion  was 
launched ;  so  that  the  plaintiffs  would  not  seem  to  have  been 
very  anxious  to  obtain  what  they  are  now  seeking.  The 
venue  is  at  Toronto. 

The  defendants  .  .  .  have  set  up  three  defences. 
Some  of  these  (if  not  all)  do  not  seem  very  substantial. 
But,  in  view  of  the  whole  circumstances,  I  think  defendants 
should  be  allowed  at  least  to  deliver  a  statement  of  defence. 
Then  perhaps  plaintiffs  will  be  able  to  get  judgment  on 
the  pleadings  without  a  trial.  If  a  trial  is  necessary,  de- 
fendants must  facilitate  this  in  every  way  so  that  the  case 
can  be  heard  at  the  present  non-jury  sittings. 

Costs  will  be  in  the  cause.     .     .     . 
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Brixton,  J. 


November  20th,  1906. 


CHAMBERS. 

HAEEISON  V.  BOSWELL. 

Pleading — Siatement  of  Claim — Amendment  after  Issue  Joined 
and  Parties  Examined  for  Discovery — Leave  to  Set  up 
Fraud — Discretion — Appeal — Costs. 

Appeal  by  plaintiff  from  order  of  a  local  Judge  refusing 
leave  to  plaintiff  to  amend  statement  of  claim. 

J.  H.  Spence,  for  plaintiff. 

W.  E.  Middleton,  for  defendant  Boswell. 

Beattie,  London,  for  defendant  Kincaid. 

Britton,  J.: — The  question  presented  for  decision  on 
this  appeal  is  one  of  some  nicety  and  of  considerable  diffi- 
culty. The  question  is,  should  plaintiff,  who  brought  suit 
against  defendants  Boswell  and  Kincaid,  and  who  in  his 
statement  of  claim  alleged  a  cause  of  action  not  against  the 
defendants  jointly,  but  against  Boswell  as  the  owner  of 
premises  and  so  liable  for  repairs  which  plaintiff  did,  and 
against  Kincaid  upon  his  alleged  promise  to  pay  for  these 
repairs,  be  allowed  to  amend  by  setting  up  an  entirely  dif- 
ferent cause  of  action  against  Kincaid  alone,  and  alleging 
fraud  on  the  part  of  Kincaid  in  obtaining  money  from  plain- 
tiff, and  alleging  that  part  of  the  money  so  fraudulently 
obtained  from  plaintiff  is  now  held  by  Kincaid  in  the  bank 
as  trustee  for  defendant  Boswell.  Upon  the  new  cause  of 
action  stated  in  the  proposed  amendment,  defendant  Bos- 
well would  be  affected  only  to  the  extent  of  restraining  her 
from  disposing  of  money  which  Kincaid  says  he  holds  as 
trustee  for  her,  to  which  money  plaintiff  makes  a  claim. 

I  have  come  to  the  conclusion,  upon  a  consideration  of 
the  very  wide  language  of  Eule  312,  and  of  the  cases  to 
which  I  was  referred,  and  other  cases,  that  the  amendment 
should  be  allowed.  Plaintiff  should  have  an  opportunity, 
and  in  this  action,  of  determining  the  position  of  defendant 
Kincaid,  as  between  the  parties,  and,  if  entitled  to  any  part 
of  the  $1,100,  to  get  it  without  being  compelled  to  institute 
a  new  action  against  Kincaid,  or  against  both  defendants. 
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The  question  before  me  is  of  amendment  before  trial 
Issue  has  been  joined  upon  the  claim  presented  by  plain- 
tiff^s  original  statement  of  claim,  and  unless  plaintiff  chooses 
to  abandon  that  claim  there  must  be  a  trial.  The  parties 
have  been  examined  at  very  considerable  length  and  upon 
the  case  which  plaintiff  desires  to  present  by  the  amend- 
ment asked.  A  great  deal  of  expense  will  be  saved  by  hav- 
ing the  whole  matter  tried  out  in  the  present  action,  instead 
of  compelling  plaintiff  to  start  afresh.  Indeed,  after  read- 
ing the  depositions,  I  feel  compelled  to  make  the  amend- 
ment asked,  as  it  is  necessary  for  "the  advancement  of 
justice,  determining  the  real  matter  in  dispute,  and  best 
calculated  to  secure  the  giving  of  judgment  according  to  the 
very  right  and  justice  of  the  case." 

What  is  asked  by  the  amendment  is  a  matter  in  dispute; 
it  was  so  when  the  interim  injunction  was  obtained;  it  was 
so  when  the  examination  of  plaintiff  and  defendants  took 
place.  Defendants  in  the  examination  appear  to  me  to  have, 
proceeded  upon  the  theory  that  plaintiff  was  not  limited  to 
the  precise  claim  as  in  the  statement  of  claim.     .     .    . 

[Reference  to  Raleigh  v.  Goschen,  [1898]  1  Ch.  73.] 

The  other  case  strongly  relied  upon  by  defendants  is 
Hendricks  v.  Montagu,  lY  Ch.  D.  638,  in  which  Jessel,  M.R, 
stated  his  rule  to  be  not  to  allow  any  amendment  in  which 
fraud  is  charged.  That  rule  was  stated  as  a  general  rule, 
but  the  Master  of  the  Rolls  said :  "  I  do  not  as  a  rule  allow 
amendments  to  make  a  charge  of  fraud  at  a  time  when  a  case 
is  launched  independently  of  fraud.  ...  Of  course,  like  all 
my  rules,  it  is  not  an  absolute  rule.  I  make  an  exception  to 
it  if  I  see  good  ground  for  doing  so,  but  generally  it  is  my 
rule." 

I  follow  this.  It  clearly  states  the  position.  This,  in 
my  opinion,  is  a  case  for  the  exception.  There  is  good 
ground  for  allowing  at  this  stage  the  amendment  asked. 

A  further  rule  was  laid  down  by  Lord  Esher  in  Steward 
V.  North  Metropolitan  Tramways  Co.,  16  Q.  B.  D.  556:  "The 
amendment  should  be  allowed  if  it  can  be  made  without 
injustice  to  the  other  side.  There  is  no  injustice  if  the 
other  side  can  be  compensated  by  costs;  but  if  the  amend- 
ment will  put  them'  into  such  a  position  that  they  would  be 
injured,  it  ought  not  to  be  made.''  See  Williams  v.  Leonard, 
16  P.  R.  at  p.  549. 
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This  amendment  will  not  in  any  way  put  defendants  or 
either  into  the  position  that  they  or  either  of  them  must 
be  injured.  They  will  not  be  made  liable  upon  the  amended 
pleading  unless  the  evidence  warrants  it,  and  plaintiff  is 
entitled  to  be  heard  and  in  this  action. 

It  was  argued  that  the  discretion  of  the  local  Judge,  who 
refused  leave,  ought  not  to  be  interfered  with.  This  is  very 
diflPerent  from  the  exercise  of  discretion  at  the  trial  by  a 
trial  Judge.  At  this  stage  of  the  proceedings,  plaintifE 
should  be  allowed  as  of  right,  upon  terms,  to  amend. 

The  appeal  will  be  allowed,  the  order  dismissing  plain- 
tiflf^s  motion  for  leave  rescinded,  and  plaintiff  is  to  have  the 
leave  to  amend  as  asked.  Costs  of  motion  to  amend  and  of 
the  amendment  to  be  costs  to  the  defendants  in  any  event. 
Costs  of  this  appeal  to  be  costs  in  the  cause.  Defendants 
may  re-examine  plaintiff  for  discovery  if  they  desire  to  do 
so,  and  plaintiff  to  attend  at  his  own  expense  upon  an 
appointment  for  such  examination. 


Anglin,  J. 


November  20th,  1906. 


TRIAL. 

McMURCHlE  V.  THOMPSON. 

Chose  in  Action — Voluntary  Assignment  of  Fund  to  Wife  of 
Assignor — Informality — Validity  as  Equitable  Assignment 
— Subsequent  Assignment  for  Value — Priority — Notice  to 
Holders  of  Fund — Executors — Oral  Notice  to  One. 

An  interpleader  issue  to  determine  whether  defendant,  a 
prior  volunteer  assignee,  or  plaintiffs,  subsequent  assignees 
for  value,  should  be  held  entitled  to  the  proceeds  of  the 
share  of  the  deceased  husband  of  defendant  under  the  will 
of  his  father. 

E.  L.  Dickinson,  Goderich,  for  plaintiffs. 

W.  Proudfoot,  K.C.,  for  defendant. 


Anglin,  J.: — James  Thompson  sen.,  who  died  on  6th 
July,  1885,  bequeathed  to  his  son  James  (the  late  husband 
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of  defendant)  and  to  his  sons  Edward  and  William^  in  equal 
shares,  the  residue  of  his  estate,  subject  to  an  annuity  to 
his  widow  of  $125.  The  executors  retained,  under  the 
directions  in  the  will,  to  meet  this  annuity,  a  sum  of  money, 
in  which,  with  accumulated  interest  thereon,  the  share  of 
James  Thompson,  on  the  death  of  his  mother,  amounted  to 
$574.18.  Tliis  sum,  less  costs  of  payment  in,  etc.,  taxed  at 
$25.82,  was,  by  order  of  a  local  Judge,  made  on  application 
of  the  executors,  paid  into  Court  to  abide  the  result  of  the 
interpleader  issue  by  such  order  directed. 

Defendant  married  the  late  James  Thompson  jun.  early 
in  1893.  According  to  her  evidence,  she  shortly  afterwards 
pressed  her  husband,  who  was  addicted  to  drinking  habits, 
to  make  some  provision  for  her.  She  swears  that  he  then 
said  he  would  at  once  transfer  to  her  his  interest  in  his 
father's  estate,  and  that  he  immediately  wrote  and  handed 
to  her  the  following  document,  which  she  produces: 
"  Petrolia,  July  18th,  1893;  I  have  assigned  all  that  I  pos- 
sess to  Misses  Jas.  Thompson.  James  E.  Thompson.''  In 
the  following  year  she  says  he  executed  and  gave  to  her  this 
further  assurance:  "Petrolia,  April  the  second,  1894;  if 
anything  was  to  happen  to  me  I  leave  to  my  wife  Jennie 
Thompson  the  money  that  belongs  to  me  by  my  father's 
will  after  mother  death  to  be  handed  over  to  her  and 
all  other  estate  that  I  should  possess  and  money.  James 
Thompson,  Petrolea." 

Upon  the  evidence  of  Mrs.  Thompson,  and  having  had 
the  opportunity  of  comparing  these  documents  with  papers 
which  are  admittedly  in  the  handwriting  of  her  deceased 
husband,  I  find  that  both  are  genuine,  and  have  no  doubt 
that  both  were  prepared  and  given  her  in  the  circumstances 
which  Mrs.  Thompson  describes. 

The  second  document,  which  is,  in  my  opinion,  testa- 
mentary in  character,  of  itself  avails  nothing;  but  it  affords 
a  strong  indication  of  the  probability  of  the  story  which 
defendant  tells. 

I  therefore  find  that  James  Thompson  jun.,  deceased  in 
1903,  intended  to  assign  and  did  in  fact  assign  by  parol  to 
his  wife  ...  all  his  estate  capable  of  being  so  trans- 
ferred, including  specifically  his  interest  in  the  estate  of  his 
deceased  father. 
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Although  this  assignment  was  voluntary,  it  was  binding 
and  effectual,  because,  dealing  with  property  incapable  of 
legal  transfer,  the  assignor  did  everything  in  his  power  to 
make  a  complete  assignment,  and  left  undone  nothing 
material  thereto.  As  against  him,  there  was  a  complete  gift 
to  his  wife  of  his  share  in  the  estate  of  his  father :  Harding 
V.  Harding,  17  Q.  B.  D.  442,  445;  Lee  v.  McGrath,  10  L.  E. 
Ir.  45,  49.  This  assignment,  made  in  1893,  was  not  within 
the  scope  of  .  .  .  R.  S.  0.  1887  ch.  122,  sec.  6,  which  was 
restricted  to  "  debts  and  choses  in  action  arising  out  of  con- 
tract.^^  It  stands,  therefore,  as  an  equitable  assignment  of 
a  chose  in  action  incapable  of  legal  transfer,  for  which 
neither  writing  nor  any  particular  form  of  words  is  requi- 
site, provided  the  intention  to  make  a  present  transfer  is 
satisfactorily  proven:  Trusts  Corporation  of  Ontario  v. 
Eider,  27  0.  E,  593,  24  A.  R.  157.  As  the  assignment  .  .  . 
relates  to  property  over  which  courts  of  equity  had  special 
jurisdiction,  the  assignee  could  sue  in  such  courts  in  his 
own  name. 

The  title  of  defendant  being,  therefore,  complete,  it  only 
remains  to  determine  whether  she  preserved  her  priority  as 
against  plaintiffs,  who  hold  subsequent  assignments  for 
value,  of  which  formal  notice  was  duly  given  to  the  execu- 
tors, in  whose  hands  the  fund  lay.  Mrs.  Thompson  swears 
that  in  1895  or  1896,  shortly  after  she  had  separated  from 
her  husband,  she,  accompanied  by  her  brother,  called  on 
William  Bryan,  one  of  the  executors,  and  advised  him  of  the 
fact  that  her  husband  had  transferred  his  interest  in  the 
estate  to  her.  Her  brother  fully  corroborates  her  state- 
ment. William  Bryan  admits  that  Mrs.  Thompson  and  hei 
brother  called  on  him  and  spoke  about  "her  right  to  this 
money,'^  but  he  cannot  remember  whether  this  was  prior  or 
subsequent  to  his  receipt  of  notice  of  the  claim  of  plain- 
tiffs, of  which  he  was  notified  eariy  in  1897.  He  is,  how- 
ever, quite  ceri:ain  that  Mrs.  Thompson  did  not  infonn  him 
that  she  held  an  assignment  from  her  husband.  Upon  this 
conflicting  evidence  the  finding  must  be  in  favour  of  defen- 
dant, whose  positive  testimony  is  strongly  and  directly  cor- 
roborated by  that  of  her  brother.  Having  gone  to  Mr. 
Bryan  for  the  express  purpose,  as  she  and  her  brother  both 
say,  of  impari;ing  to  him  information  as  to  the  assignment 
which  she  held,  their  recollection  of  what  was  actually  said 
is  more  likely  to  be  accurate  and  reliable  than  his.     Since 
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.  .  .  Ward  V.  Buncombe,  [1893]  A.  C.  369,  it  is  im- 
possible to  contend  successfully  that  notice  to  one  of  sev- 
eral trustees,  not  himself  the  assignor,  is  not  effective  to 
secure  the  priority  of  the  assignee  who  gives  such  notice 
over  subsequent  assignees. 

There  must,  therefore,  be  judgment  for  defendant;  and 
plaintiffs  should  pay  her  costs  of  this  issue  and  of  the  ap- 
plication upon  which  it  was  directed. 


Cartwright,  Master.  November  23rd,  1906. 

chambers. 

ROWLAND  V.  CHIPMAN. 

Parties  —  Joinder  of  Defendants  —  Pleading  —  Statement  of 
Claim — Multifariousness — Embarrassment. 

Motion  by  defendant  Chipman  for  an  order  requiring 
plaintiff  to  elect  whether  he  will  proceed  against  the  appli- 
cant or  his  co-defendant,  or  to  strike  out  parts  of  paragraphs 
15,  17,  and  19  of  the  statement  of  claim. 

C.  A.  Moss,  for  defendant  Chipman. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Master: — The  action  is  brought  against  Chipman 
and  the  executrix  and  sole  devisee  under  the  will  of  the 
late  W.  H.  Howland,  plaintiff^s  son  and  former  partner. 

The  statement  of  claim  alleges  that  plaintiff  and  his  son 
were  in  partnership,  under  which  plaintiff  was  entitled  to 
be  paid  by  his  son  two  sums  of  $85,000  and  $55,000;  that 
as  such  partner  and  with  the  money  of  the  firm,  the  de- 
ceased acquired  stock  in  what  is  now  the  Crow's  Nest  Pass 
Coal  Company;  that  he  always  admitted  his  liability  for  the 
two  sums  above  mentioned  (which  were  to  be  paid  out  of 
the  proceeds  of  said  stock),  and  also  to  convey  to  plaintiff 
half  of  the  said  stock;  that  the  said  son  died  in  December, 
1893,  leaving  these  matters  unsettled;  that  the  deceased 
made  his  wife  sole  executrix  and  devisee ;  that  she  almost  at 
once  left  this  province  and  has  never  returned,  the  control 
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of  her  husband^s  estate  being  given  by  her  to  defendant 
Chipman;  that  it  was  always  represented  to  plaintiff  that 
the  stock  in  question  was  valueless,  and  that  otherwise  he 
was  refused  any  information;  that  Chipman  has  now  in  his 
own  name  and  control  stock  of  the  company  to  the  value  of 
$200,000,  to  which  he  has  no  right  or  title;  and  that  his 
co-defendant  has  stock  to  the  amount  of  $500,000  or  there- 
abouts. 

Plaintiff  accordingly  asks:  (1)  a  declaration  that  the 
deceased  held  the  stock  in  question  as  trustee  for  himself 
and  plaintiff  equally;  (2)  for  an  inquiry  as  to  the  dealings 
of  defendants  with  the  stock  and  for  an  order  for  delivery 
to  plaintiff  of  his  share  or  interest  therein;  and  (3)  payment 
of  the  sums  of  $85,000  and  $55,000  out  of  the  share  of  the 
deceased  in  the  trust  estate,  with  interest. 

The  motion  was  supported  on  the  ground  that  these  de- 
fendants could  not  be  joined  in  one  action,  because  the 
claims  against  them  were  separate  and  distinct,  as  Chipman 
was  not  interested  in  the  claim  for  the  $140,000,  so  that 
under  the  former  practice  the  bill  would  have  been  de- 
murred to  successfully  as  being  multifarious. 

Unless  this  objection  is  valid,  the  motion  must  fail  ac- 
cording to  the  principle  in  Andrews  v.  Forsythe,  7  0.  L.  E. 
188,  3  0.  W.  R.  307,  and  cases  cited,  especially  Evans  v.  Jaf- 
fray,  1  0.  L.  R.  614.     .     .     . 

[Reference  to  Danieirs  Chancery  Pleading  and  Practice, 
1st  Am.  ed.,  p.  384;  Salvidge  v.  Hyde,  5  Madd.  138,  Jacob 
151.] 

Although  in  some  sense  the  claim  to  be  repaid  the 
$140,000  is  separate,  and  one  in  which  Chipman  is  not  con- 
cerned, yet  the  main  relief  is  to  have  the  trust  as  to  the 
stock  declared  and  carried  out.  These  matters  are  certainly 
not  in  their  nature  separate  and  distinct,  but  are  such  as 
are  properly  and  necessarily  united  as  against  the  executrix, 
and  the  fact  that  Chipman  is  "a  necessary  party  to  some 
portion  only  of  the  case  stated"  does  not  allow  him  to 
maintain  an  objection  of  multifariousness :  per  Lord  Cotten- 
ham  in  Attorney-General  v.  Poole,  4  My.  &  Cr.  17,  at  p.  31. 

For  these  reasons  it  seems  that  plaintiff  cannot  be  re- 
quired to  elect.  There  would  appear  in  this  case  even  more 
than  in  Evans  v.  Jaffray,  supra,  to  be  "  such  unity  in  the 
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matters  complained  of  ^'  as  not  only  justifies  but  requires 
the  retention  of  the  moving  defendant. 

Then  as  to  the  motion  against  parts  of  paragraphs  15, 17, 
and  19  of  the  statement  of  claim. 

As  to  the  first  of  these  no  valid  objection  can  be  taken. 
The  statement  is  of  fact  which  plaintiff  will  rely  on  to  ac- 
count for  the  delay  in  bringing  this  action. 

The  allegation  in  paragraph  17  is  introduced  as  a  reason 
for  making  Chipman  a  defendant  and  requiring  him  to  ac- 
count for  the  stock  in  his  possession. 

The  9  or  10  words  objected  to  in  paragraph  19  do  not 
seem  in  any  way  embarrassing.  The  paragraph  simply  re- 
peats in  a  concise  way  the  allegation  that  the  stock  held  by 
both  defendants  belongs  in  part  to  plaintiff,  and  as  to  the 
rest  to  the  estate  of  the  plaintiff^s  deceased  son.    .    .    . 

The  main  question  is  one  of  some  diflSculty,  so  that  the 
costs  may  be  in  the  cause. 


Cartwright,  Master.  November  23rd,  1906. 

chambers. 

REID  V.  GOOLD. 

Parties — Addition  of  Defendant — Motion  by  Original  Defw 
dants — Guarantors  of  Promissory  Note  —  Avoidance  of 
Multiplicity  of  Proceedings — Judicature  Act, 

Motion  by  defendants,  who  were  sued  as  guarantors  of 
a  promissory  note,  for  an  order  adding  the  maker  as  a  de- 
fendant. 

W.  T.  Henderson,  Brantf ord,  for  defendants. 

S.  C.  Biggs,  K.C.,  for  plaintiff. 

The  Master: — About  a  year  ago  a  limited  coCttpa^J 
bought  machinery  from  plaintiff,  and  gave  the  note  s^®^ 
on  as  payment. 

The  note  was  for  $1,935.46,  and  payable  in  a  year.  ^ 
fore  maturity  the  company  were   claiming  from  plijin*^ 
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$953.46  or  thereabouts  for  breaches  of  the  agreement  of 
sale. 

Plaintiflf  shortly  afterwards  sued  the  guarantors,  who 
have  paid  into  Court  $1,195.01,  as  being  all  that  is  justly 
due.  In  their  statement  of  defence  they  allege  that  plain- 
tiff agreed  when  the  note  was  given  that  the  exact  amount 
should  be  adjusted  during  the  currency  of  the  note. 

No  doubt  what  is  the  correct  application  of  Eule  206 
^sub-sec.  2)  is  not  always  obvious.  This  question  was  lately 
considered  in  Imperial  Paper  Mills  v.  McDonald,  7  0.  W. 
E.  472,  where  the  ruling  cases  are  cited.  The  reasons  of 
the  Chancellor  in  that  case  would  seem  to  justify  the  pre- 
sent motion,  .  .  .  for  which  reliance  was  placed  on 
Montgomery  v.  Foy,  [1895]  2  Q.  B.  321,  and  it  was  argued 
that  here  the  real  question  in  controversy  is  whether  any 
greater  sum  than  the  $1,195.01  paid  into  Court  is  due  to 
plaintiff,  and  if  that  is  so,  then  the  presence  of  the  com- 
pany is  necessary  so  that  the  whole  matter  arising  out  of 
the  contract  may  be  disposed  of  in  one  action,  which  is  one 
of  the  cardinal  principles  of  the  Judicature  Act.  Otherwise 
the  defendants  in  this  action  would  be  obliged  to  get  the 
company  to  bring  a  new  action  against  plaintiff  for  damages. 
It  was  said  by  Lord  Esher  in  Montgomery  v.  Foy,  supra, 
at  p.  325,  that  Norris  v.  Beazley,  2  C.  P.  D.  80,  which  was 
relied  on  in  opposition  to  the  motion,  was  open  to  observa- 
tion, being  decided  at  an  early  stage  of  the  decisions  on  the 
Judicature  Act.  In  the  same  case  A.  L.  Smith,  L.J.,  at  p. 
328,  pointed  out  that  if  such  an  action  for  damages  was 
brought,  while  the  first  action  was  pending,  the  Court  would 
order  them  to  be  tried  at  the  same  time,  so  that  only  the  true 
balance  should  be  paid  to  plaintiff. 

It  will  be  seen  that  in  Norris  v.  Beazley,  the  action  was 
against  the  person  primarily  liable.  Even  there  the  deci- 
sion seems  to  have  proceeded  on  the  ground  that  plaintiff 
had  no  possible  claim  against  the  Niger  Company  in  respect 
of  the  acceptance,  as  the  company  was  not  in  existence 
when  it  was  given.  And  Denman,  J.,  put  his  decision  on 
the  ground  that  th^  company  was  not  a  "  necessary  party  " 
within  the  meaning  of  the  Rule.  Grove,  J.,  also  relies  on 
the  fact  that  the  contract  there  was  only  between  plaintiff 
and  defendant  and  that  the  Merchants  Company  had  noth- 
ing to  do  with  the  acceptance  sued  on. 
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The  facts  of  the  present  case  are  widely  different  and 
much  more  favourable  to  the  motion,  which  I  think  should 
be  granted  in  the  interests  of  justice  and  also  of  all  the 
parties  concerned.  The  guarantors  should  not  be  required 
to  pay  more  than  the  amount  which  plaintiflp  is  entitled  to 
recover,  on  the  contract  of  which  the  note  sued  on  forms 
part.  The  company  which  gave  the  note  should  not  be 
obliged  to  bring  a  separate  action  for  damages,  when  that 
claim  can  be  conveniently  and  properly  disposed  of  in  this 
action,  as  it  would  have  been  had  the  company  been  made 
a  defendant  originally. 

The  plaintiff  will  in  this  way  be  saved  the  risk  of  having 
to  defend  an  action  in  Alberta,  where  the  company's  mill 
is  situated,  and  where,  it  may  be,  their  head  office  is  sit- 
uated. 

Above  all,  the  interests  of  justice,  as  defined  by  the 
Judicature  Act,  sec.  57,  sub-sec.  12,  would  seem  to  require 
that  wherever  it  can  possibly  be  done  without  injustice  or 
inconvenience  one  action  should  be  sufficient  "  for  the  deter- 
mination of  all  the  matters  which  must  be  dealt  with  before 
the  rights  of  the.  parties  are  finally  settled :"  per  Meredith, 
C.J.,  in  Morton  v.  Grand  Trunk  R.  W.  Co.,  8  0.  L.  K.  381, 
4  0.  W.  R.  126,  and  so  "multiplicity  of  legal  proceedings 
concerning  any  of  such  matters  may  be  avoided:"  Judica- 
ture Act,  supra.     ... 

The  costs  will  be  in  the  cause,  as  this  question  is  always 
one  of  some  difficulty. 


November  23rd,  1906. 

divisional  court. 

ANDERSON  v.  NOBELS  EXPLOSIVE  CO. 

Writ  of  Sirnimons  —  Service  out  of  Jurisdiction — Cause  of 
Action — Rule  162  (e) — Tort  Committed  in  Ontario — In- 
jury to  Plaintiff  by  Defective  Fuse  Supplied  to  his  Em- 
ployers by  Defendants  in  Foreign  Country, 

Appeal  by  plaintiff  from  order  of  Mabee,  J.,  ante  558, 
i.ffirming  order  of  Master  in  Chambers,  ante  439,  setting 
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aside  order  obtained  by  plaintiff  allowing  service  upon  de- 
fendants in  Glasgow,  Scotland,  of  the  writ  of  summons  and 
statement  of  claim,  and  dismissing  the  action,  which  was 
brought  to  recover  damages  for  injuries  sustained  by  plain- 
tiff in  Ontario  owing,  as  alleged,  to  the  premature  explosion 
of  a  defective  fuse  manufactured  by  defendants,  and  used 
by  plaintiff's  employers  in  Ontario. 

T.  N.  Phelan,  for  plaintiff. 

W.  H.  Blake,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 


Anglin,  J.: — Notwithstanding  the  brilliant  and  ingeni- 
ous argument  presented  by  counsel  for  the  appellant,  it 
seems  clear  that  service  of  the  writ  of  summons  in  this  ac- 
tion out  of  the  jurisdiction  should  not  be  permitted.  It 
is  only  where  the  tort  for  which  the  plaintiff  brings  action 
has  been  committed  within  Ontario  that  Kule  162  (e)  en- 
titles him  to  ask  the  Court  to  entertain  an  action  against 
a  non-resident  defendant  who  is  to  be  served  with  process 
abroad. 

Assuming  that  the  plaintiff  had  a  cause  of  action  against 
these  defendants  (a  question  with  which  it  is  unnecessary  to 
deal,  but  which  it  is  by  no  means  clear  should  be  determined 
in  plaintiff's  favour:  Winterbottom  v.  Wright,  10  M.  &  W. 
109;  Earl  v.  Lubbock,  [1905]  1  K.  B.  253;  Collis  v.  Selden, 
L.  R.  3  C.  P.  495;  but  see  Parry  v.  Smith,  4  C.  P.  D.  325; 
Elliott  V.  Hall,  15  Q.  B.  D.  315;  Farrant  v.  Barnes,  11  C.  B. 
N.  S.  553 :)  I  find  myself  quite  unable  to  follow  Mr.  Phel- 
an's  argument  that  the  tort  which  gave  rise  to  that  cause 
of  action  was  "  committed "  within  Ontario.  The  charge 
preferred  against  the  defendants  is  that  they  were  "negli- 
gent in  allowing  the  fuse  (which  injured  the  plaintiff)  to 
be  manufactured  and  sold  in  a  defective  condition."  How 
this  fuse  reached  the  employers  of  the  plaintiff  is  not  al- 
leged or  suggested.  The  manufacture  and  the  sale  by 
defendants,  negligence  in  both  of  which  plaintiff  alleges  as 
the  tort  or  wrong  committed  by  defendants,  must,  in  the 
absence  of  any  contrary  allegation,  be  deemed  to  have  taken 
place  in  Scotland,  where  the  defendants  carry  on  business. 
If  these  alleged  negligent  acts  constitute  the  wrong  done 
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by  defendants,  though  a  result  of  that  wrong — ^pcrVnps  a 
more  or  less  direct  result — ^may  have  been  injury  sustained  by 
plaintiff  in  this  province,  it  seems  to  me  impossible  to  main- 
tain that  such  wrong  or  tort  was  committed  in  Ontario,  or 
elsewhere  than  in  Scotland.  It  is  true  that  the  invasion 
of  plaintiff^s  right  of  personal  security  occurred  in  this  pro- 
vince, but  a  wrong  or  tort  comprises  also  the  wrongful  act 
or  omission  of  the  alleged  tort-feasor.  Before  it  can  be 
said  that  a  tort  has  been  committed  in  Ontario,  within  the 
meaning  of  Bule  162  (e),  it  must  be  established,  I  think, 
that  the  wrongful  act  or  omission  of  the  tort-feasor,  which 
caused  the  injury  to  the  plaintiff,  took  place  in  this  province. 
That  is  not,  and  could  not  well  be,  alleged  by  the  present 
plaintiff;  and,  if  it  were,  the  Court,  in  the  exercise  of  the 
discretion  which  it  certainly  posseses  in  regard  to  the 
application  of  the  provisions  of  Eule  162  (e),  should,  in  such 
a  case  as  that  now  before  us,  decline  to  permit  service  out  of 
the  jurisdiction. 

The  appeal  fails  and  must  be  dismissed  with  costs. 


November  23rd,  1906. 
divisional  court. 
§HEELOCK  V.  CITY  OF  TORONTO. 

Contract — Work  and  Materials  on  Building — Time  Fixed  for 
Completion  —  Delay  of  Owner  of  Building  —  Increase  in 
Cost  of  Materials  —  Contract  Price  —  Correspondence  — 
Quantum  Meruit. 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  dis- 
missing the  action. 

Plaintiff  contracted  with  defendants  for  a  fixed  sum  of 
$2,050  to  perform  certain  work  on  a  building  called  the 
manufacturers^  building,  to  be  erected  by  defendants,  the 
contract  requiring  the  work  to  be  completed  on  or  before 
2nd  August,  1902. 

Defendants  omitted  to  erect  the  building  before  2nd 
August,  1902,  thus  making  it  impossible  for  plaintiff  to  per- 
form his  contract  within  the  stipulated  period,  and  it  was 
not  until  March,  1903,  that  the  building  had  been  so  far 
completed  as  to  enable  plaintiff  to  commence  his  work. 
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In  the  meantime  the  cost  of  performing  the  work  cov- 
ered by  the  contract  had  increased  by  $390.80. 

On  25th  February,  1903,  defendants'  architect  wrote  to 
plaintiff  urging  an  early  start  with  his  work. 

After  certain  communications  between  plaintiff  and  re- 
presentatives of  defendants,  plaintiff,  about  8th  April,  1903, 
began  the  work  and  ultimately  finished  it,  and  this  action 
was  brought  to  recover  $390.80,  being  the  increased  cost  over 
the  original  contract  price  of  $2,050,  to  which  he  was  put 
because  of  an  increase  in  the  cost  of  labour  and  material. 

The  appeal  was  heard  by  Mulock,  C.J.,  Anglin,  J., 
Clute,  J., 

C.  A.  Hasten,  for  plaintiff. 

J.  S.  Fullerton,  K.C.,  and  F.  E.  MacKelcan,  for  defen- 
dants. 


Mulock,  C.J. : — The  question  arises,  on  what  terms  did 
plaintiff  perform  the  work?  He  had  not  made  a  commence- 
ment prior  to  the  time  named  in  the  contract  for  its  com- 
pletion. True,  he  had  purchased  some  materials,  but  they 
had  remained  his  property.  He  was  not  bound  to  perform 
the  work  at  a  subsequent  time,  nor  under  conditions  different 
from  those  contemplated  by  both  parties  when  the  contract 
was  entered  into.  That  would  have  been  a  different  con- 
tract: Bush  V.  Trustees  of  the  Port  and  Town  of  White- 
haven, Hudson's  Building  Contract,  2nd  ed.,  vol.  2,  p.  121. 

Defendants'  default  went  to  the  root  of  the  contract,  and 
entitled  plaintiff  to  treat  it  as  at  an  end :  Poussard  v.  Spiers, 
45  L.  J.  Q.  B.  621.  He  does  not,  however,  appear  to  have 
done  anything  until  after  the  receipt  of  the  architect's  letter 
of  25th  February,  1903.  In  the  meantime  defendants  had 
been  getting  the  building  ready  for  the  work  described  in 
plaintiff's  contract,  and  on  that  day  the  architect  wrote 
plaintiff  as  follows:  "  ...  I  trust  you  will  lose  no 
time  in  getting  your  material  ready  for  a  very  early  start,  as 
the  building  is  in  an  advanced  state  now,  and  ready  to  re- 
ceive attention  on  your  part." 

The  contract  provided  that  plaintiff's  work  should  be 
done  to  the  satisfaction  of  defendants'  architects,  and  this 
letter  from  one  of  those  oflBcers  was  an  intimation  that  he 
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expected  the  work  to  be  executed,  except  as  to  time,  in 
accordance  with  the  terms  of  the  original  contract.  On  25th 
March,  1903,  plaintiff  wrote  to  the  defendants*  Board  of 
Control  that,  as  he  had  been  unable  to  complete  his  contract 
by  2nd  August,  1902,  he  would  require  an  additional  sum  of 
$390  to  complete  it,  and  on  2nd  April  he  appeared  before 
the  Board  of  Control  and  advised  them  as  to  his  demand 
for  $390,  when  Mr.  Loudon,  one  of  the  members,  said: 
"  Now,  Sherlock,  you  go  ahead,  and  we  will  do  what  is  fair 
with  you.'^  It  does  not  appear  that  the  Board  authorized 
or  indorsed  this  statement,  and  apparently  the  plaintiff  did 
not  accept  it  as  the  decision  of  the  Board,  but  merely  the 
view  of  one  member,  for  in  answer  to  another  letter  from 
the  architect  of  3rd  April  complaining  of  delay  and  insisting 
on  an  immediate  start,  plaintiff  replied  enclosing  a  copy  of 
his  statement  to  the  Board  and  adding :  "  I  had  an  inter- 
view on  Thursday  April  2nd  with  the  Board  and  explained 
my  position  in  reference  to  starting  the  work  on  said  build- 
ing. I  am  waiting  their  reply  to  the  above  statement.*'  As 
he  received  no  communication  from  the  Board,  the  fair  in- 
ference, I  think,  is  that  he  did  not  start  his  work  on  the 
faith  of  Mr.  Loudon's  remark.  No  doubt  plaintiff  was  aware 
that  Mr.  Loudon  could  not  bind  defendants,  and  something 
more  was  necessary  in  order  to  charge  them. 

The  architect,  however,  left  no  doubt  as  to  the  terms  on 
which  he  required  the  work  to  be  performed,  for  on  8th 
April  he  wrote  to  plaintiff  stating  that  he  had  instructions 
from  the  Parks  and  Exhibition  Committee  to  give  him  no- 
tice to  deliver  material  and  proceed,  failing  which  he  was 
liable  to  instant  dismissal  on.  his  failure  to  comply  with  the 
notice,  and  concluding :  "  I  am  instructed  to  employ  other 
persons  to  finish  the  work,  charging  the  cost  thereof  against 
your  contract.'* 

This  is  the  notice  provided  for  in  the  contract  in  order 
to  take  the  work  out  of  the  contractor's  hands,  and  was  the 
clearest  intimation  that  plaintiff's  demand  for  an  additional 
allowance  was  not  acquiesced  in,  and  that  if  he  went  on  with 
the  work  it  would  be  under  the  terms  of  the  contract,  except 
as  to  date  of  completion. 

Without  saying  more,  plaintiff  began  his  work,  and  on 
2l8t  April  wrote  the  architect  saying:  "Please  find  en- 
closed list  of  labour  and  material  deposited  and  erected  by 
me  at  the  manufacturers'  building     .     .     .     total  $1,000." 
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On  23rd  April,  1903,  the  architect  issued  to  plaintiff  a 
progress  certificate  in  the  following  words :  "  To  K.  T. 
Coady,  City  Treasurer.  This  is  to  certify  that  Mr.  James, 
Sherlock  has  performed  portion  of  his  contract  for  the 
plumbing  and  drain  work  on  your  manufacturers^  building, 
entitling  him  to  a  payment  of  $500  of  his  contract,  dated 
March  18th,  1902. 

"  Amount  of  contract    $2,060 

"  Amount  of  his  certificate 600 

"  Balance  after  payment   $1,550.'* 

This  is  receipted  as  follows :     "  Received  payment, 

James  Sherlock,  24  April." 

Thereafter  further  progress  certificates,  similar  in  lan- 
guage, were  issued,  and  the  amount  thereof  accepted  and  re- 
ceipted for  by  plaintiff,  until  it  came  to  the  certificate  for 
the  balance,  $160.  For  this  plaintiff  gave  no  receipt.  He 
states  that  each  time  of  presentation  of  his  certificates  to 
the  treasurer  for  payment  he  protested  in  respect  of  his 
additional  claim. 

On  26th  May  the  architect  wrote  plaintiff  as  follows: 
"  Pursuant  to  the  terms  of  the  contract  between  you  and  the 
corporation  of  Toronto,  dated  18th  March,  1902  ;*'  and  then 
went  on  to  complain  of  delay,  threatening  dismissal  and  the 
employment  of  others  "  to  finish  the  work  as  provided  in  the 
contract.'*  To  this  the  plaintiff  replied:  "...  I  have 
called  repeatedly  for  a  progressive  certificate  for  $500,  for 
which  I  think  according  to  agreement  I  am  entitled  to.'' 
To  what  agreement  does  he  refer  if  not  the  contract  of  18th 
March,  1902?  Further  correspondence  took  place,  through- 
out which  the  architect  continued  to  refer  to  the  "  contract," 
and  on  16th  January,  1904,  plaintiff  rendered  to  the  archi- 
tect an  account  as  follows: 

1903      To    plumbing    manufacturers'    building,    ex- 
hibition grounds,  as  per  contract   $2,050 

Indemnity  account 390 

$2,440 
Credit  by  cash  on  account 1,600 


$840 
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On  21st  October,  1904,  the  architect  issued  his  final  cer- 
tificate for  the  balance  of  the  $2,050,  adding:  -^  Your- in- 
demnity claim  by  reason  of  detention  will  have  to  be  ad- 
justed by  the  Board  of  Control,  as  that  is  something  that 
does  not  come  under  my  duties  to  adjust/' 

The  foregoing  references  to  the  evidence  shew  that 
this  case  differs  materially  from  Bush  v.  Trustees  of  White- 
haven (supra).  There  the  work  was  begun  within  the  time 
provided  by  the  contract,  but  the  action  of  defendants  pre- 
vented its  completion  within  the  time  agreed  upon;  the 
contractors  nevertheless  continued  the  work,  without  objec- 
tion from  the  other  party  to  the  contract,  and  it  was  held 
that,  the  conditions  having  materially  changed,  both  parties 
must  be  regarded  as  allowing  the  work  to  go  on  under  the 
altered  conditions,  and  as  giving  to  the  contractors  a  claim 
in  respect  of  the  increased  cost  because  of  ^the  delay.  But 
that  is  not  the  present  case.  Here,  because  of  defendants^ 
default  (plaintiff  not  having  been  able  to  commence  his  work 
within  the  time  provided  for  its  completion),  he  had  the 
right  to  treat  the  contract  as  at  an  end,  and  if  the  defen- 
dants were  guilty  of  a  breach,  his  remedy  was  an  action  for 
damages.  He  did  nothing,  however,  until  called  upon  by 
the  architect  to  perform  the  work.  Thereupon  he  advanced 
a  claim  for  the  additional  sum  in  question.  This  defen- 
dants did  not  assent  to,  and  plaintiff  was  notified  by  the 
architect  that  he  must  proceed  under  the  contract.  This 
he  did.  He  was  not  obliged  to  have  done  so,  but,  having 
done  so,  he  cannot  now  take  the  attitude  that  the  t6nnB  of 
the  contract  (except  as  to  time)  do  not  determine  the  rights 
of  both  parties.  Before  beginning  the  work,  plaintiff  having 
raised  the  question  of  an  increased  price,  and  defendants 
through  their  architect  having  refused  to  entertain  the  de- 
mand, and  having  notified  plaintiff  that  if  he  would  not 
perform  the  work  at  the  price  named  in  the  original  c^^' 
tract,  it  would  be  given  to  others,  the  inference  is,  I  think? 
that  in  order  to  retain  the  work,  plaintiff  elected  to  ahan- 
don  his  claim  and  to  execute  the  work  at  the  price  named  m 
the  original  contract.  But  for  so  doing,  he  would  have  ^^^ 
any  advantage  from  performing  the  work,  and  have  ^®^ 
left  to  whatever  legal  rights  he  was  entitled  to,  beca^^^ 
defendants*  default.  The  terms  of  the  contract  havii^?  ^ 
the  conduct  of  the  parties  been  made  applicable  to  th®  "^ 
lated  work,  and  plaintiff  having  for  valuable  coneidetati^'* 
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abandoned  his  claim,  nothing  remains  entitling  him  to  re- 
cover by  way  of  quantum  meruit.  This  appeal  should  there- 
fore be  dismissed  with  costs. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Clute,  J.,  dissented,  for  reasons  also  given  in  writing. 


October  2nd,  1906. 

divisional  court. 

MAHOIfEY  V.  CANADA  FOUNDKY  CO. 

Third  Party  Procedure  —  Master  and  Servant  —  Action  for 
Death  of  Servant  —  Negligence  —  Condition  of  Railwwy 
Track  —  Breach  of  Implied  Warranty  of  Safety  —  Relief 
over — Damages — Other  Actions  Arising  out  of  sams  Ac- 
cident— Notice  of  Trial  of  Third  Party  Issue. 

Appeal  by  the  Guelph  and  Goderich  Kailway  Company, 
the  third  parties,  from  an  order  of  Boyd,  C,  made  on  25th 
September,  1906,  reversing  an  order  of  the  Master  in 
Chambers  of  29th  June,  1906,  by  which  he  set  aside  an  ex 
parte  order  giving  leave  to  serve  a  third  party  notice  upon 
the  appellants. 

Shirley  Denison,  for  the  third  parties. 

J.  A.  Paterson,  K.C.,  for  defendants. 

T.  R.  Phelan,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: — The  action  is  brought  by  the  per- 
sonal representatives  of  a  deceased  person  who  was  in  the 
employment  of  defendants  engaged  as  a  conductor  upon  a 
train — I  suppose  it  may  be  called — ^which  was  employed  in 
the  erection  of  a  bridge  on  the  line  of  the  third  parties*  rail- 
way, which  was  in  course  of  construction,  to  recover  dam- 
ages for  his  death. 

The  plaintiflPs  claim  alleges  various  acts  of  negligence 
as  the  basis  of  the  action,  but  contains  no  specific  allega- 
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tion  that  there  was  any  negligence  on  the  part  of  the  de- 
fendants owing  to  the  condition  in  which  the  track  upon 
which  the  train  was  moving  was;  and  in  the  afBidavits  which 
the  defendants  file  for  the  purpose  of  obtaining  the  leave 
they  say  in  terms  that  the  accident  was  caused  by  the  sub- 
siding of  the  tracks,  for  which  they  were  in  no  way  respon- 
sible. 

The  Master  thought  that  the  case  was  one  in  which  it 
was  not  proper  that  the  third  party  proceedings  should  be 
allowed,  and,  as  already  indicated,  he  discharged  the  ex  parte 
order.  TJie  Chancellor,  however,  reversed  that  order, 
directed  that  the  third  party  should  go  to  trial  at  the  pres- 
ent sittings,  at  which  the  case  is  entered  for  trial,  and  pro- 
vided what  in  terms  the  Rules  provide,  that  plaintifiE  shall 
not  be  prejudiced  or  unnecessarily  delayed  by  the  third  party 
proceedings. 

It  is  somewhat  strange,  and  there  was  no  explanation 
given  of  it,  that,  although  the  order  of  the  Master  in  Cham- 
bers setting  aside  his  ex  parte  order  was  made  on  29th  June, 
the  appeal  from  that  order  was  not  brought  on  to  be  heard 
until  late  in  the  month  of  September.  There  was  nothing, 
so  far  as  I  am  aware,  to  prevent  the  appeal  having  been 
brought  on  in  vacation  and  the  matter  then  disposed  of. 

Plaintiff,  as  I  have  said,  has  set  his  case  down  for  trial, 
and  he  objects  to  the  third  party  proceedings  as  unneces- 
sarily delaying  the  trial;  and  the  third  parties  appeal  on  the 
ground  that  the  case  is  not  one  for  a  third  party  notice. 

We  do  not  agree  with  the  argument  of  Mr.  Denison,  that 
if  the  case  were  not  complicated  by  the  circumstances  to 
which  I  shall  afterwards  refer,  it  would  not  be  one  proper 
for  the  third  party  notice. 

In  substance,  so  far  as  the  defendants  are  setting  up  a 
claim  against  the  third  parties,  it  is  a  claim  for  a  breach  of 
either  an  express  or  an  implied  warranty  that  the  track  was 
safe  and  sufficient;  and  if  the  defect  in  the  track  were  the 
sole  cause  of  the  accident,  and  the  case  were  not  complicated 
by  other  circumstances,  Confederation  Life  Association  v. 
Labatt,  18  P.  B.  258,  a  decision  of  a  Divisional  Court,  would 
be  a  direct  authority  that  such  a  case  is  a  proper  one  for  third 
party  proceedings.  That  was  an  action  brought  for  the  con- 
version of  goods;  the  defendant  sought  to  bring  in  by  the 
third  party  proceedings  the  person  who  had  sold  him  the 
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goods,  claiming  relief  over  founded  upon  either  an  express 
or  an  implied  warranty  of  title  upon  the  sale  of  the  goods; 
and  it  was  held  by  Mr.  Justice  Meredith  in  the  first  instance 
and  afterwards  on  appeal  by  a  Divisional  Court  that  it  was 
a  case  coming  within  the  Eule  for  third  party  proceedings. 

There  is,  however,  in  addition  to  the  circumstances  I 
shall  refer  to,  the  fact  that,  according  to  the  allegation  of 
defendants,  if  the  accident  was  caused  by  the  subsiding  of 
the  track,  that  was  outside  of  their  control,  and  they  are  not 
liable.  If  that  be  so,  the  case  is  not  one  for  third  party 
proceedings. 

There  is  not  only  the  action  by  Mahoney,  but  also  two 
other  actions,  one  by  representatives  of  a  workman  who  was 
killed,  and  the  third  by  a  workman  who  was  injured  in  the 
same  accident;  and  also  there  may  be  a  third  claim, — al- 
though Mr.  Paterson  indicated  that  that  might  not  be 
pressed — ^by  the  defendants  for  the  damage  done  to  the 
derrick. 

Now  it  seems  to  me  it  would  be  improper  that  the  third 
parties  should  be  subjected  to  have  the  damages  for  which, 
if  they  are  liable  at  all,  they  are  liable  for  upon  their  breach 
of  their  warranty  or  undertaking,  or  whatever  it  was,  to 
pro\4de  a  safe  and  sufficient  track,  assessed  piecemeal.  If 
the  third  party  notice  is  permitted  to  stand,  there  will  be  an 
assessment  of  part  of  the  damages  now;  then  it  may  be  that 
if  third  party  proceedings  are  taken  in  the  other  cases,  there 
will  be  separate  assessments  there  also,  or  if  third  party 
proceedings  are  not  taken  in  those  cases,  there  would  be  the 
necessity  of  an  action  by  defendants  against  the  third  par- 
ties for  the  damages  which  they  will  claim  to  have  suffered, 
if  they  fail  in  the  actions. 

Looking  at  that  circumstance,  and  having  regard  to  the 
terms  of  the  Eule  that  the  plaintiff  is  not  to  be  prejudiced 
or  unnecessarily  delayed,  we  think  the  order  of  the  Chan- 
cellor ought  not  to  stand. 

The  plaintiff,  as  I  have  said,  has  his  case  entered  for 
trial,  and  is  ready  to  go  on,  and  if,  according  to  the  prac- 
tice, the  result  of  an  order  letting  in  the  third  party  to  de- 
fend is  to  open  the  pleadings  and  to  require  a  new  notice  of 
trial  and  a  new  entry  of  the  cause,  the  result  will  be  that 
the  plaintiff  will  be  thrown  over  until  the  next  sittings  of 
the  Court  for  the  trial  of  jury  cases. 
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In  Confederation  Life  Association  v.  Labatt,  Mr.  Justice 
Rose  held  that  the  effect  of  an  order  giving  the  third  party 
leave  to  defend  was  to  open  the  proceedings^  and  that  he 
was  entitled  to  a  new  notice  of  trial.  That  case  has  ap- 
parently been  recognized  as  laying  down  the  proper  practice 
in  that  respect,  and  therefore  the  result  of  allowing  this 
order  to  stand  would  be,  if  upon  the  order  for  directions 
the  third  party  was  permitted  to  defend,  that  the  plaintiff 
would  be  thrown  o\^^  until  the  next  sittings  of  the  Court 
for  the  trial  of  actions  with  a  jury. 

Upon  principle,  I  do  not  see  why  the  third  party  should 
not  be  entitled  to  the  same  notice  of  trial  that  he  would 
be  entitled  to  if  he  were  defendant  to  an  action  brought 
by  the  defendant  against  him.  It  is  practically  a  cross- 
action,  and  it  is  settled  that  there  is  no  power  in  the 
Court  to  abridge  the  time  allowed  for  service  of  a  notice 
of  trial. 

It  would  be  very  desirable  that  the  parties  should  all 
agree  to  be  bound  by  the  trial  in  this  action  as  to  the 
cause  of  the  accident;  but  we  are  unable  to  force  the 
parties  to  agree  to  that,  and  apparently  the  third  parties 
are  unwilling  to  agree. 

We  think,  therefore,  it  would  be  unjust  to  the  plain- 
tiff and  not  convenient  that  the  third  party .  proceeding 
should  be  permitted  to  go  on,  and  the  result,  therefore, 
is  that  the  appeal  must  be  allowed,  and  the  order  of  the 
Master  in  Chambers  must  be  restored;  the  appellants  will 
have  their  costs  of  the  appeal  to  the  Chancellor  and  of 
this  appeal,  to  be  paid  by  the  defendants,  and  the  costs 
of  the  plaintiff  of  the  two  appeals  will  be  costs  to  him  in 
any  event  of  the  action. 


Angltn,  J.  November  24th,  1906. 

TRI\L. 

SMITH  V.  SMITH. 

Dover  —  Lands  Svbject  to  Charge  for  Maintenancs  —  Ex- 
change for  Other  Lands — Conveyance  to  Chargee — Re* 
cital  —  Evidence  to  Contradict  —  Right  to  Dower  Suk- 
jed  to  Charge  and  to  lAen  for  Improvements — Costs, 

Action  for  dower,  tried  without  a  jury  at  Milton. 
Ci.  H.  Kilmer  and  D.  0.  Cameron,  for  plaintiff. 
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G.  H.  Watson,  K.C.,  J.  6.  Fanner,  Hamilton,  and 
J.  W.  Elliott,  Milton,  for  defendant. 

Anglin,  J.: — Plaintiff  sues  to  recover  dower  out  of 
certain  property  in  the  town  of  Oakville.  Her  deceased 
husband,  Miles  H.  Smith,  under  the  will  of  his  father, 
who  died  in  1886,  became  the  owner  of  two  farms  known 
as  "  the  Homestead  farm ''  and  "  the  Brethour  farm,'' 
charged  with  certain  provisions  in  favour  of  his  sister, 
which  have  been  satisfied,  and  with  the  maintenance  of  his 
mother,  the  defendant,  during  her  widowhood.  In  Novem- 
ber, 1890,  Miles  H.  Smith  borrowed  .  .  .  $2,000  from 
one  Thomas  to  enable  him  to  go  into  business  at  Oakville, 
giving  as  security  a  mortgage  on  the  Brethour  farm,  in 
which  his  mother,  the  defendant,  joined  as  a  mortgagor.  In 
May,  1891,  Miles  Smith  arranged  with  one  Turner  to  ex- 
change the  equity  in  the  Brethour  farm  for  the  Oakville 
property  in  which  plaintiff  now  claims  dower.  This  Oakville 
property  was  free  of  incumbrances.  The  deed  from  Turner 
to  Miles  Smith  bears  date  12th  May,  1891,  and  was  regis- 
tered in  December  of  the  same  year.  Meantime,  on  23rd 
September,  1891,  Miles  Smith  married  the  plaintiff.  Defen- 
dant had,  with  her  son,  gone  into  possession  of  the  Oakville 
property  in  May,  1891,  and,  upon  his  marriage,  her  son  took 
his  wife,  the  plaintiff,  to  reside  there  also.  The  marital  re- 
lations of  this  pair  were  very  unfortunate.  After  two  sepa- 
rations within  a  year  of  their  marriage,  lasting  each  for 
several  months,  they  separated  a  third  time  about  April, 
1893,  and  since  that  time  plaintiff  has  resided  with  her 
father.  The  title  to  the  Oakville  property  remained  in  the 
name  of  Miles  Smith  until  December,  1895,  when  he  made 
a  general  assignment  for  the  benefit  of  his  creditors  to  one 
Howarth.  In  February,  1896,  Howarth,  by  deed  which  con- 
tains a  recital  that  Miles  Smith  had  satisfied  the  claims  of 
all  his  creditors,  reconveyed  the  Oakville  property  to  Miles 
Smith.  By  deed  dated  18th  March,  1896,  Miles  Smith  con- 
veyed the  Oakville  property  and  his  interest  in  the  Home- 
stead farm  to  his  mother,  the  defendant.  This  deed  con- 
tains recitals  that  the  Oakville  property  had  been  conveyed 
to  Miles  H.  Smith,  instead  of  to  defendant,  by  mistake,  and 
that  Miles  H.  Smith  was  indebted  to  defendant  in  the  sum 
of  $2,380  and  interest,  on  promissory  notes;  that  defendant 
had  instituted  suit  to  recover  these  moneys  and  to  establish 
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her  claim  for  maintenance  under  her  husband^s  will;  and 
that,  in  consideration  of  the  withdrawal  of  such  suit,  Miles 
Smith  had  agreed  to  convey  the  properties  in  the  deed  de- 
scribed to  defendant.  The  grant  is  made  in  consideration 
of  the  premises  and  of  .  .  .  $2.  After  some  peculiar 
matrimonial  adventures,  in  which  plaintiff  was  not  a  partici- 
pant, Miles  Smith  died  in  October,  1905. 

Although  several  defences  were  pleaded  to  plaintiff's 
claim,  there  is  no  evidence  before  me  justifying  considera- 
tion of  any  defence  except  an  alleged  agreement  made  be- 
tween defendant  and  her  son,  Miles  Smith,  as  defendant 
asserts,  in  May,  1891,  before  her  son^s  marriage  to  plaintiff, 
that,  in  consideration  of  defendant  relinquishing  her  right 
to  maintenance  charged  upon  the  Brethour  farm,  and  join- 
ing her  son  in  conveying  that  farm  to  Turner,  he  should 
hold  the  Oakville  property  ...  in  trust  for  her.  The 
conveyance  to  Miles  Smith  from  Turner  is  in  form  absolute, 
containing  no  allusion  to  any  trust  whatever. 

In  her  defence  defendant  pleads  that  the  conveyance  of 
the  Oakville  property  was  made  to  her  son  Miles  through 
error  and  mistake,  and  should  have  been  made  directly  to 
herself.  The  recital  in  the  deed  of  1896  from  the  son  to 
the  mother  is  of  similar  import.  But  in  her  evidence  at  the 
trial  defendant  said  positively  that  it  was,  for  some  reason 
that  she  is  quite  unable  to  explain,  clearly  understood  that 
the  conveyance  from  Turner  should  be  made  to  her  son, 
and  that  he  should,  at  some  later  date,  transfer  the  property 
to  her.  Plaintiff  joins  issue  on  the  defence  pleaded.  The 
question,  therefore,  for  determination  is  whether  Miles  H. 
Smith  acquired  and  held  the  Oakville  property  on  trust  to 
convey  it  to  his  mother.  Plaintiff  has  not  pleaded  the 
Statute  of  Frauds  in  her  reply  as  an  answer  to  this  alleged 
parol  trust.  In  argument  her  counsel  asked  to  be  allowed 
by  amendment  to  so  plead.  In  the  view  which  I  take  of 
the  evidence,  I  shall  not  direct  this  amendment. 

The  evidence  of  defendant  is  in  many  respects  not 
satisfactory;  yet  she  was  not  at  all  shaken  in  her  story  that 
she  joined  in  the  conveyance  of  the  Brethour  farm  only  on 
condition  and  in  consideration  of  her  son  acquiring  the 
Oakville  property  for  her.  In  corroboration  she  offers  the 
evidence  of  her  brother,    John    Wilson,    who    states  that 


SMITH  V.  SMITH.  657 

Miles  Smith  told  him  in  1891  that  he  held  the  Oakville 
property  for  his  mother,  and  that  she  was  to  have  a  deed  of 
it;  and  also  that  of  6.  H.  Morden,  who  says  that  Miles 
Smith  told  him  that  the  Oakville  property  was  acquired  for 
his  mother  for  her  interest  in  the  Brethour  farm.  But  the 
daughter  of  defendant,  also  called  on  her  behalf,  who  says 
she  was  living  with  her  mother  in  1891,  and  fully  under- 
stood the  arrangement  upon  which  the  exchange  of  the  two 
properties  was  effected^  stated  that  the  understanding  was 
that  her  mother^s  interest  in  the  Oakville  property  would 
be  the  same  as  she  had  in  the  Brethour  farm. 

Plaintiff,  on  the  other  hand,  swears  that  her  then  in- 
tended husband  assured  her,  when  negotiating  for  the  Oak- 
ville property  in  May,  1891,  that  he  was  acquiring  it  as  a 
home  for  himself  and  her.  There  is  also  the  singular  fact 
that,  although  fully  aware  that  the  title  to  this  property 
stood  in  her  son^s  name  from  1891  (she  says  the  deed  to  her 
son  was  in  her  possession),  defendant  took  no  steps  to  secure 
a  transfer  of  it  to  herself  until  1896;  there  is  the  further 
fact  that  this  property  was  apparently  treated  as  something 
which  passed  under  the  assignment  from  Miles  H.  Smith  to 
Howarth  in  1895 ;  and  there  is  the  utter  absence  of  any  ade- 
quate explanation  why  the  deed  of  this  property  was  inten- 
tionally (as  defendant  swears)  taken  in  the  name  of  her 
son,  if  it  were  from  the  first  also  intended  that  it  should 
be  absolutely  and  entirely  hers. 

Again,  the  Brethour  farm  is  sworn  by  witnesses  for  de- 
fendant to  have  been  worth  not  more  than  $2,500  to 
$3,000  in  1891;  the  Oakville  property  was,  I  find  upon  the 
evidence,  worth  about  $3,500.  On  the  former  the  mother 
had  a  charge  for  maintenance,  which  was  also  charged  on 
the  more  valuable  Homestead  famr,  where  she  had  a  right 
of  residence  as  well.  Her  counsel  in  argument  estimated 
the  proportion  of  her  maintenance  which  the  Brethour  farm 
should  bear  as  three-eighths,  the  Homestead  farm  being  in 
this  view  chargeable  with  the  provision  made  for  her  resi- 
dence, and  also  with  five-eighths  of  the  cost  of  her  main- 
tenance. So  that,  if  defendant's  story  of  the  arrangement 
should  be  accepted  in  its  entirety,  upon  the  exchange  of  a 
mere  three-eighths  of  her  maintenance  during  her  widow- 
hood (exclusive  of  the  provision  for  residence)  upon  a  pro- 
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perty  worth  $2,500  to  $3,000,  she  obtained  the  fee  simple 
in  a  property  worth  $3,500. 

Looking  at  the  whole  evidence,  and  weighing  as  best  I 
can  all  the  probabilities,  I  have  reached  the  conclusion  that 
the  daughter,  Mrs.  Chisholm,  correctly  stated  the  arrange- 
ment made  in  1891,  when  she  said  that  the  agreement  was 
that  her  mother  should  have  in  the  Oakville  property  the 
same  interest  which  she  had  formerly  in  the  Brethour  farm, 
namely,  a  charge  of  maintenance  upon  it  jointly  with  the 
Homestead  farm,  to  the  exclusion  of  provision  for  her  resi- 
dence, which  was,  by  her  husband's  will,  charged  expressly 
upon  the  Homestead  farm.  In  this  view,  the  niaKing  of  the 
deed  of  the  Oakville  property  to  Miles  H.  Smith — wholly 
inexplicable  upon  defendant's  own  story — is  quite  readily 
understood.  His  conveyance  to  his  mother  in  1896,  with  its 
recital  that  the  title  had  been  vested  in  him  by  mistake, 
falsified  by  defendant's  evidence,  I  cannot  regard  as  aught 
else  than  an  attempt  on  the  part  of  Miles  H.  Smith  and  his 
mother  to  defeat  whatever  claim  plaintiff — with  whom  Smith 
had  then  finally  broken — might  make  to  dower  out  of  this 
property. 

I,  therefore,  find  plaintiff  entitled  to  dower  out  of  the 
Oakville  property,  subject  to  the  right  of  defendant  to  a 
charge  for  maintenance  thereon,  to  the  extent  to  which  she 
had  a  similar  charge  under  her  husband's  will  upon  the 
Brethour  farm,  and  also  subject  to  any  claim  which  defen- 
dant may  have  for  permanent  improvements  made  by  her 
upon  the  Oakville  property,  to  priority  for  which,  it  was 
conceded  by  counsel  for  plaintiff  at  the  trial,  defendant  is 
entitled.     .     .     . 

[Judgment  accordingly,  with  a  reference  to  a  Master.] 

Plaintiff  having  succeeded  in  establishing  her  right  to 
dower,  but  only  subject  to  a  charge  in  favour  of  defendant, 
which  plaintiff  did  not  admit — in  the  exercise  of  my  discre- 
tion, I  allow  to  plaintiff  one-half  of  her  costs  of  this  action 
down  to  and  inclusive  of  judgment,  to  be  paid  her  by  defen- 
dant.    Further  directions  and  subsequent  costs  reserved. 
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Britton,  J.  November  24th,  1906. 

TRIAL. 

PEEST  V.  PREST. 

Lunatic — Moneys  Expended  in  Maintenance  of  Lunatic  not  so 
found  —  Right  to  Recover  —  Ahility  to  Contract  —  Neces- 
mries — Evidence, 

Action  to  recover  moneys  expended  by  plaintiff  in  the 
care  and  maintenance  of  defendant,  a  supposed  lunatic,  tried 
without  a  jury  at  Belleville. 

E.  G.  Porter,  Belleville,  for  plaintiff. 

Malcolm  Wright,  Belleville,  for  defendant. 

Britton,  J. : — Plaintiff  and  defendant  are  brothers.  De- 
fenflant  is  the  owner  of  a  farm  of  55  acres  .  .  .  but  he 
has  not  done  any  work  worth  mentioning  upon  his  farm 
or  elsewhere  for  a  score  of  years.  The  father  of  plaintiff 
and  defendant  has  been  dead  about  20  years.  Defendant 
became  more  or  less  incapable  during  the  lifetime  of  his 
father.  After  the  father's  death,  defendant  lived  with  and 
was  cared  for  by  his  mother  and  brother  John,  and  by  John 
after  the  mother's  death.  About  1st  July,  1896,  John  re- 
moved from  Huntingdon,  and  Mrs.  Wiggins,  a  sister,  took 
charge  of  defendant.  About  the  middle  of  April,  1898,  an 
arrangement  was  made  by  Mrs.  Wiggins  for  defendant,  or 
by  defendant  himself,  with  plaintiff,  that  plaintiff  would 
take  defendant's  farm  and  maintain  defendant.  It  is  not 
pretended  that  any  promise  by  defendant  to  pay  for  his 
maintenance  arises  by  implication,  which  as  between  stran- 
gers would  arise.  It  is  a  case  in  which  an  agreement  must 
be  proved.  ...  It  is  not  suggested  that  plaintiff  was 
either  able  or  willing  to  take  care  of  and  maintain  defen- 
dant without  compensation,  but  it  is  alleged  that  there  was 
the  express  bargain  or  arrangement  between  Mrs.  Wiggins, 
with  the  approval  of  other  members  of  the  family,  on  the 
one  side,  and  plaintiff  on  the  other,  that  plaintiff  should 
simply  get  the  use  of  defendant's  farm  for  the  care  and 
service  rendered  to  defendant. 
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The  case  is  not  at  all  like  or  governed  by  Redmond  y. 
Eedmond,  27  U.  C.  E.  220,  or  Her  v.  Her,  9  0.  R.  551,  or 
similar  cases. 

Plaintiff  says  Mrs.  Wiggins  did  propose  that  he  should 
take  defendant's  farm  and. maintain  defendant..  Plaintiff 
was  at  first  unwilling  to  take  defendant  at  all.  Afterwards, 
upon  a  full  consideration  of  the  matter,  and  after  talking 
about  it  with  his  family,  and  after  defendant  came  to  plain- 
tiff and  said  to  plaintiff,  ''  Go  in  and  work  the  place  and 
you  will  get  your  pay,'*  plaintiff  consented. 

Defendant  did  not  improve  in  health;  he  became  more 
troublesome ;  the  health  of  plaintiff's  wife  was  menaced  by 
the  work  put  upon  her;  so  about  April,  1906,  plaintiff  took 
steps  to  have  defendant  placed  in  the  Rockwood  hospital 
for  the  insane,  where  he  now  is. 

Plaintiff  gave  evidence  that  what  he  and  his  family  did 
for  defendant  was  worth  $1  a  day,  and  he  claims  $300  a 
year  for  the  8  years.  Against  that  he  is  willing  to  credit 
$50  a  year  for  the  use  of  the  farm,  which,  according  to  the 
evidence  of  plaintiff  and  his  witnesses,  is  only  of  the  valne 
of  from  $1,200  to  $1,500. 

I  am  of  opinion  that  defendant  had  suflScient  mental 
capacity,  at  the  time  of  his  going  into  plaintiff's  family  to 
reside,  to  know  that  he  was  to  pay  plaintiff  for  what  plaintiff 
did.  I  think  that  defendant  now  knows  that  he  was  taken 
care  of  by  plaintiff  at  his,  defendant's,  expense.  Defendant 
was  not  imposed  upon  by  anything  plaintiff  did.  Plaintiff 
does  not  set  up  any  hard  and  fast  bargain  as  to  amount. 
Plaintiff,  if  entitled,  is  entitled  only  to  what  is  reasonable 
for  the  services  rendered.  Defendant  was  of  weak  mind, 
unable  to  take  care  of  himself,  but  he  was  not  a  lunatic  so 
found  or  declared  in  any  proceeding.  Plaintiff  knew  all 
about  defendant,  and  could  not  be  heard  in  any  attempt  to 
enforce  any  executory  contract  which  was  not  for  defen- 
dant's benefit.  This  case  differs  from  cases  cited  in  which 
the  action  was  against  a  person  in  fact  insane,  but  where 
plaintiff  had  no  knowledge  of,  and  no  reason  to  suppose  the 
existence  of,  insanity.  Defendant  was  subject  to  insane  de- 
lusions. ...  He  was  sane  upon  certain  subjects;  he 
had  lucid  intervals.  I  do  not  think  defendant's  delusions 
were  sufficient  to  avoid  a  contract  to  pay  what  was  reason- 
able for  his  maintenance.       Labour  and  monev  were  ex- 
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pended  for  protection  of  defendant's  person  and  estate :  see 
Pollock  on  Contracts,  7th  ed.,  pp.  91,  92;  Williams  v.  Went- 
jrorth,  5  Beav.  325;  Jenkins  v.  Morris,  14  Ch.  D.  674;  Mac- 
donald  v.  Grout,  16  Gr.  37. 

Apart  from  the  question  of  defendant's  competency  to 
contract,  the  facts  seem  to  bring  this  case  within  the  deci- 
sion of  He  Khodes,  44  Ch.  D.  94,  to  the  extent  at  least  of 
the  proposition  that  ^'wherever  necessaries  are  supplied  to 
a  person  who,  by  reason  of  disability,  cannot  himself  con- 
tract, the  law  implies  an  obligation  on  the  part  of  such  a 
person  to  pay  for  such  necessaries  out  of  his  own  property.'' 
But,  if  no  competency  to  contract,  or  if  competency  and  no 
contract,  a  further  question  presents  itself.  Defendant 
owned  a  farm;  the  income  from  it  might  be  regarded  as 
sufiBcient  for  his  maintenance.  If  not  in  fact  sufficient,  was 
the  deficiency  provided  in  labour  and  food  and  raiment 
under  circumstances  from  which  an^  implied  obligation  would 
arise?  .  .  .  The  care  was  a  day-by-day  service — ^an  ex- 
penditure of  time  and  money  by  plaintiff  for  defendant — 
which,  I  think,  was  necessary. 

There  is  no  way  of  coipputing  or  arriving  at  the  value 
with  anything  like  mathematical  accuracy,  but  I  think  there 
is  a  way  of  doing  so  without  injustice  to  defendant.  I  find 
that  what  plaintiff  did  was  reasonably  necessary,  and  no 
more  than  was  reasonably  necessary,  for  defendant's  care — 
so  plaintiff  is  entitled  to  recover  in  this  action. 

Plaintiff's  statutory  declaration  furnished  to  the  medi- 
cal superintendent  at  Rockwood,  to  the  effect  that  he,  plain- 
tiff, did  what  he  did  for  defendant  out  of  pity  for  him  can 
hardly  be  urged  against  plaintiff.  The  declaration  must  be 
taken  as  a  whole.  Plaintiff  claims  in  it  $1  a  day,  and  I 
think  plaintiff  meant  that  he  would  not  even  for  $1  a  day 
do  what  he  did  for  defendant  unless  moved  by  pity  so  to  do. 

One  dollar  a  day  is  an  unreasonable  amount,  in  the  cir- 
cumstances. The  amount  must  in  some  way  be  considered 
according  to  defendant's  means  and  station  in  life.  The 
care  of  him  was  disagreeable  work,  no  doubt,  and  it  became 
increasingly  so,  but  $1  a  day  would  soon  absorb  defendant's 
farm  and  put  him  upon  the  public.  I  think  the  supposed 
yearly  value  of  defendant's  property  on  15th  April,  1808, 
may  be  taken  as  a  fair  estimate  of  the  amount  to  be  paid  to 
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plaintiff.  Defendant's  farm  as  a  farm  should  be  woiili  $75 
a  year  and  taxes.  The  house  as  a  residence,  when  plaintifl'o 
care  of  defendant  commenced,  brought  $6  a  month.  .  .  . 
If  the  house  could  have  been  rented  for  $72  a  year,  that 
together  with  $75  for  the  farm,  making  in  all  $147  a  year, 
would  be  reasonable  compensation  to  plaintiff.  Care  for  8 
years  at  $147  a  year,  $1,176.  Plaintiff  must  be  charged  with 
amount  received  from  house  rent,  $108,  and  9  years'  use  of 
farm  at  $75  a  year,  $675,  in  all  $783,  which,  deducted  from 
$1,176,  leaves  $393. 

Judgment  for  plaintiff  for  $393  with  costs. 


MacMahon,  J.  November  24th,  1906. 

Trial. 

DAET  V.  QUAID. 

Promissory  Note — Action  on — Defence  of  Non  Fecit — Ccm- 
sideration — Purchase  Price  of  Horse — Finding  as  to  Sig- 
natures— Knowledge  of  Nature  of  Document  Signed  — 
Af/rcement  Admittedly  Signed — Reference  to  Notes — Holder 
in  Due  Course. 

Action  on  a  promissory  note  for  $666  and  interest,  tried 
without  a  jury  at  Chatham. 

L.  J.  Eeycraft,  Eidgetown,  for  plaintiff. 

M.  Wilson,  K.C.,  and  W.  E.  Gundy,  Chatham,  for  de- 
fendant. 

MacMahon,  J. : — The  action  is  brought  on  a  promissory 
note,  of  which  the  following  is  a  copy:  ''Dunlop,  January 
31,  1905.  On  the  Ist  of  April,  1906,  for  value  received,  I 
promise  to  pay  E.  Hamilton  and  John  HawtKome  or  order 
six  hundred  and  sixty-six  dollars  ($666.00),  at  the  Bank 
of  Commerce,  Goderich,  with  interest  at  the  rate  of  six 
per  cent,  per  annum.*'  This  was  signed  by  Eobert  Quaid, 
Burt  Quaid,  Albert  Quaid,  Fred  Quaid,  James  Scott,  anJ 
John  Quaid,  the  defendants. 
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This  note  is  the  first  of  3  promissory  notes  for  an  equal 
amount,  signed  by  defendants,  and  said  to  represent  the 
price  of  a  Percheron  stallion  purchased  from  the  payees  of 
the  note,  through  their  agent,  Greorge  H.  L.  Watterworth. 

Defendants  plead  non  fecerunt;  that  plaintiff  is  not  a 
holder  for  value;  that  defendant  agreed  to  take  shares  in 
the  horse  then  in  possession  of  Watterworth  as  agent  for 
Hamilton  and  Hawthorne,  said  shares  as  a  matter  of  form 
being  fixed  at  $200  each,  and  that  the  horse  was  to  be  left 
in  possession  of  defendant  Robert  Quaid,  and  the  price  was 
to  be  paid  out  of  the  earnings  of  the  horse,  33  per  cent, 
whereof  each  year  was  to  be  handed  over  to  Hamilton  & 
Hawthorne  until  the  horse  in  that  way  paid  for  himself. 

Hamilton  &  Hawthorne  deposited  in  the  Molsons  Bank 
at  Ridgetown  the  above  notes  and  others  aggregating 
$60,000,  being  what  are  called  syndicate  notes  or  notes 
given  by  several  persons  who  had  joined  in  the  purchase 
of  btallions  from  them.  Such  of  these  as  plaintiff  wished 
to  purchase  were  offered  by  Hamilton  to  hhn,  and  he  made 
a  selection  of  $20,000  of  the  notes,  for  which  he,  on  21st 
September,  1906,  paid  $17,860.  He  is  a  holder  in  due 
course.     .     .     . 

Robert  Quaid  is  a  farmer  .  .  .  and  defendants  Burt, 
Albert,  and  Fred  Quaid  are  his  sons;  John  Quaid  is  his 
nephew;  and  James  Scott  is  a  farmer.     .     .     . 

Robert,  Burt,  and  Fred  Quaid  were  examined  for  dis- 
covery on  29th  September,  1906,  and  there  was  at  that  time 
an  inclination  on  the  part  of  each  to  deny  his  signature  to 
the  note.  Robert  said  it  looked  like  his  signature;  thought 
it  was  his  signature;  but  he  never  signed  a  note,  and  what 
he  did  sign  was  a  paper  about  18  inches  long,  which  Watter- 
worth represented  as  an  agreement  wherc»by  they  were  to 
have  the  use  of  the  horse  for  3  years,  and  were  to  give  33 
per  cent,  of  what  the  horse  made  during  that  time,  when 
they  were  to  become  the  owners  of  it.  When  asked  if  he 
signed  more  than  one  document,  he  answered:  "I  think  we 
signed  three  of  these  agreements  for  one,  two,  and  three 
years.'^  When  shewn  the  note,  he  said :  "  The  writing  part 
was  not  there,  but  whether  1  looked  it  over  or  not  I  can^t 
say,  but  I  was  listening  to  him  as  I  am  to  you  now.  He 
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(Watterworth)  hands  me  the  paper  and  he  says,  •  Put  down 
your  name  there/  and  I  did/'  Question  45:  "Was  there 
no  writing  in  the  body  of  this  (the  note)  when  you  signed 
it?''     A.     "No. 

At  the  trial  he  said  he  saw  a  horse  at  the  London  Fair 
that  Watterworth  had,  who  asked  him  if  he  could  not  take 
a  share  in  a  horse,  saying  he  would  put  one  in  the  neigh- 
bourhood, and  the  horse  would  pay  for  himself  out  of  what 
he  would  earn;  that  during  the  signing  of  the  papers  one 
of  the  boys  asked  if  one  of  the  papers  was  a  note,  and  Wat- 
t('i\v()]'tli  replied,  "  Xo  note  about  it;"  and  that  Watterworth 
read  over  the  agreement  to  them,  and  they  signed  three 
agreements — "  We  signed  two  agreements  and  an  insurance 
policy."     ... 

[The  learned  Judge  here  summarized  the  evidence  of 
the  other  defendants,  which  was  similar  to  that  of  Robert 
Quaid,  and  continued :] 

i  find  that,  after  bargaining  about  the  horse  in  Robert 
Quaid's  house,  the  three  notes  were  signed  there  by  Robert 
Quaid  and  his  three  sons,  and  two  days  afterwards  by  John 
Quaid  at  his  father's  house,  and  by  James  Scott,  who  direct- 
ed his  son  Robert  to  sign  for  him. 

That  night,  after  tlie  notes  were  signed  by  Robert  Quaid 
and  his  sons,  Watterworth  gave  to  Robert  Quaid  this  guar- 
antee: "Dunlop,  Jan.  31st,  1905.  For  consideration  of 
$2,000  we  hereby  guarantee  the  Percheron  stallion  Munster 
(5332  h)  to  foal  50  per  cent,  of  the  mares  bred  to  said  stal- 
lion during  the  season  of  1905,  and  with  proper  manage- 
ment if  said  stallion  does  not  comply  with  said  guarantee 
we  hereby  agree  and  bind  ourselves  to  furnish  another  stal- 
lion of  the  same  value.  If  said  stallion  is  in  as  good  health 
and  as  sound  as  when  sold  to  the  company  at  or  on  the  pre- 
mises of  owners  free  of  charge  to  them.  Hamilton  & 
Hawthorne."     .     .     . 

On  3rd  February,  1905,  on  Watterworth's  return  to  Rob- 
ert Quaid's  house,  he  gave  him  the  following  certificate, 
which  Robert  Quaid  said  he  read  over  on  the  morning  of 
the  4th:  "Dunlop,  February  3rd,  1905.  This  is  to  certify 
that  Robert  Quaid  has  purchased  2i  shares  of  $500  in  the 
Percheron  stallion  Munster  (6332  h)  from  Hamilton  ft 
Hawthorne,  and  settled  for  the  same." 


DART  V.   QUAID.  (^^^ 

A  like  certificate  for  each'  of  the  following  was  left  . 
.  .  .  at  Robert  Quaid's  house;  Robert  B.  Quaid  (Burt), 
2  shares,  $400;  Thomas  F.  Quaid  (Fred),  2  shares,  $400; 
James  A.  (Albert),  2i  shares,  $500. 

A  certificate  was  sent  by  Watterworth,  dated  3rd  Feb- 
ruary,  from    London     .     .     .     addressed    to   John   Quaid 

A  certificate  was  on  the  same  day  either  sent  to  James 
Scott  or  left  at  Robert  Quaid^s  for  him,  certifying  that  he 
had  purchased  one-half  share  at  $100. 

The  note  sued  on  and  the  other  two  notes  signed  by 
defendants  are  all  cut  exactly  the  same  size — 8  inches  wide 
by  4  inches  deep — and  evidently  bound  in  a  book  with  the 
counterfoils  attached,  and  perforated  to  enable  the  blank 
notes  to  be  readily  detached.  The  bodies  of  the  notes  are 
in  good  clear  type,  the  names  of  the  payees,  *^  R.  Hamilton 
and  John  Hawthorne,*'  being  in  capitals.  The  blanks  for 
the  place  where  made,  the  date  when  payable,  the  amount 
of  the  note,  and  the  place  where  payable,  are  all  filled  in 
in  large  and  extremely  legible  writing. 

Defendants  said  that  all  the  documents  they  signed  were 
18  inches  long,  while  the  three  notes  are  4  inches  in  length 
or  depth,  and  were  never  any  longer.  If  defendants,  or  any 
of  them,  had  looked  while  signing,  it  was  impossible  that 
they  should  not  have  seen  and  recognized  that  what  they 
were  signing  were  promissory  notes.  If  they  did  not  look, 
they  were  guilty  of  negligenrc',  ami  tlicrofore  liable  to  a 
holder  in  due  course. 

It  strikes  me  that  the  story  about  not  knowing  that 
what  they  were  signing  were  notes  representing  the  price 
of  the  stallion,  was  an  afterthought.  They  received  the 
guarantee  in  which  the  price  of  the  horse  is  mentioned  as 
being  $2,000.  Then  the  certificates  left  with  or  for  the 
purchasers  shew  that  the  shares  held  by  tliern  aip.onnt  in 
the  aggregate  to  $2,000. 

On  8th  February,  1005,  Hamilton  &  Hawthorne  wrote 
to  Robert  Quaid  saying  that  they  had  been  informed  by 
Watterworth  that  he  (Quaid)  had  purcha.^ed  tlie  stallion 
"  Munster,^^  and  they  considered  that  he  had  bought  the 
best  stock  horse  they  imported  last  fall.  Robert  Quaid  an- 
swered this  letter  on  21st  February,  saying  he  was  well 
satisfied  with  the  horse.       He  did  not  replv  saving — as  he 
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should  have,  were  it  the  truth — "  We  did  not  purchase  your 
stallion,  but  we  entered  into  an  agreement  with  Mr.  Watter- 
worth  by  which  we  are  to  have  the  stallion  for  3  years,  aod 
he  IS  to  be  paid  for  out  of  his  earnings  during  that  period." 

At  the  trial  Watterworth  said  that  the  agreement  which 
defendants  had  sworn  to  as  being  signed  by  them  he  sent 
to  Hamilton  &  Hawthorne.  .  .  .  The  agreement  is 
on  a  printed  form,  the  blanks  left  being  filled  in  with  the 
class  of  horse,  the  name  of  the  stallion,  the  pedigree  num- 
ber, and  the  price  of  the  stallion,  which  is  twice  written 
and  twice  in  figures. 

This  agreement,  which  is  about  8  inches  in  length  and 
4  in  width  (across  the  width  of  the  paper  being  printed  the 
agreement,  containing  15  lines,  which  could  be  read  in  half 
a  minute),  was,  I  find,  signed  by  the  6  Quaids  who  signed 
the  note  sued  on,  and  also  has  the  name  of  James  Scott, 
which,  I  assume,  is  the  signature  made  by  himself  at  James 
Quaid^s  house. 

The  agreement  is  as  follows:  "For  the  purchase  of  a 
stallion  horse  to  be  held  in  Dunlop  and  surrounding  towns 
and  their  vicinity,  I  hereby  agree  to  pay  the  amount  sub- 
scribed opposite  my  name  for  the  Percheron  stallion  ^  Mun- 
ster '  (5332  h)  to  be  purchased  from  Hamilton  &  Haw- 
thorne, Simcoe,  Ont.,  providing  two  thousand  dollars,  $2,- 
000,  is  subscribed  for,  or  otherwise  this  agreement  shall 
be  null  and  void,  said  amount  of  two  thousand  dollars  ($2,- 
OOO)  to  be  paid  in  3  joint  notes  of  equal  amounts,  payable 
in  one,  two,  and  three  years  from  1st  April,  1905,  with 
interest  at  the  rate  of  6  per  cent,  per  annum,  or  to  be  paid 
in  cash  at  the  option  of  the  subscribers  on  completion  of 
this  subscription  list.  Dated  at  Dunlop  this  31st  day  of 
Jan.,  1905.^' 

The  6  names  were  signed  below,  and  opposite  each  was 
placed  an  amount,  $500,  $400,  or  $100,  the  six  amounts 
aggregating  $2,000.     .     .     . 

I  have  no  doubt  that  Watterworth  said  that  the  horse 
would  easily  pay  for  himself  in  3  years,  for  he  told  the 
•Quaids  they  could  say  they  had  a  stallion  worth  $2,000, 
which  would  secure  patronage  where  the  owners  of  other 
:and  less  priced  stallions  would  fail.  That  is  how  the  large 
revenue  was  to  be  derived  from  the  stallion.  But  Watter- 
worth denied  making  the  statements  sworn  to,  that  no  notes 
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were  to  be  given,  and  that  defendants  were  not  to  pay 
nnless  they  got  the  money  out  of  the  stallion^s  service.  I 
credit  Watterworth's  evidence  because  the  contract  signed 
by  defendants  supports  it,  the  guarantee  given  by  Watter- 
worth  in  the  name  of  his  principals  supports  it,  and  the 
certificates  left  with  or  sent  to  defendants  support  it. 

Each  of  the  defendants  signed  4  documents,  and  the 
agreement  they  did  sign,  and  the  only  one  they  signed,  is 
the  one  agreeing  to  purchase  the  stallion  for  $2,000,  and 
to  give  3  promissory  notes  for  the  price.  .  .  .  And  the 
certificates  left  and  sent  by  Watterworth  on  3rd  February, 
1905,  correspond  with  the  contract.     .     .     . 

These  defendants  are  all  intelligent  farmers,  and  I  can- 
not, in  the  face  of  the  documentary  evidence  produced,  cre- 
dit the  statements  made  by  them  that  they  signed  these 
notes  without  knowing  what  they  were  signing.  If  they 
did  sign  without  looking  and  knowing,  they  were  grossly 
negligent,  and  Foster  v.  Mackinnon,  L.  E.  4  C.  P.  704,  and 
Lewis  V.  Clay,  14  Times  L.  K.  149,  relied  on  by  counsel  for 
defendants,  do  not  apply. 

Judgment  for  plaintiff  for  $666  with  interest  and  costs. 


November  24th,  1906. 

/  divisional  court. 

SELKIRK  GAS  AND  OIL  CO.  v.  ERIE  EVAPORATING 

CO. 

Contract — Supply  of  Oas — Fixing  Rale — Oral  Agreement  — 
Conversations — Evidence. 

Appeal  by  plaintiffs  from  judgment  of  County  Court  of 
Haldimand  in  an  action  tried  by  the  County  Court  Judge 
without  a  jury. 

Plaintiffs  were  a  company  supplying  natural  gas.  De- 
fendants were  about  to  start  business  within  the  field  of 
operations  of  plaintiffs.  One  Grece  was  the  manager  of 
defendants,  and  had  full  authority  to  make  a  contract  with 
plaintiff.     One  J.  W.  Holmes  was  the  officer  of  plaintiffs 
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whose  duty  it  was  to  make  contracts  with  intending  consu- 
mers of  gas.  And  these  two  did  make  a  contract  for  the 
supply  of  gas  by  plaintiffs  to  defendants  for  the  season  of 
1905.     So  far  the  parties  agreed. 

This  action  was  brought  to  recover  13  cents  per  thou- 
sand. The  defendants  alleged  that  the  price  agreed  upon 
was  6  cents  per  thousand. 

The  County  Court  Judge  found  in  favour  of  defend- 
ants, and  plaintiffs  appealed. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton. 

J.,  RiDDELL,  J. 

W.  H.  Blake,  K.C.,  for  plaintiffs. 

W.  T.  Henderson,  Brantford,  for  defendants. 

KiDDELL,  J.  (after  setting  out  the  facts  as  above) : — The 
one  issue  seems  to  be,  what  was  the  contra<?t  that  immedi- 
ately was  made? 

The  learned  Judge  has  found  in  favour  of  defendants, 
upon  evidence  which  counsel  for  plaintiffs  upon  the  appeal 
admits  is  consistent  with  his  finding. 

A  reading  of  the  evidence  convinces  me  that  no  other 
decision  could  reasonably  have  been  come  to. 

The  facts  are  chronologically  as  follow.  In  May,  1905, 
Grece  applies  to  plaintiffs  for  free  gas.  On  5iGth  June  a 
meeting  of  the  directors  of  the  plaintiffs  is  held  at  which 
a  rate  for  gas,  13  cents  per  thousand,  is  fixed  by  the  direc- 
tors. At  this  meeting  the  owner  of  the  business,  the  real 
defendant,  is  present.  There  is  no  pretence  of  any  con- 
trace  having  been  made  at  this  meeting.  On  7th  August, 
1905,  Holmes  tells  Grece  that  he  does  not  think  Grece  will 
get  free  gas  by  means  of  the  subscription  list  that  is  being 
circulated  to  help  defendants,  but  thinks  it  will  cost  him 
6  cents,  and  possibly  only  5  cents.     No  contract  yet. 

On  12th  August,  1905,  another  meeting  of  the  board  of 
directors  of  plaintiffs  is  held,  at  which  Grece  is  present, 
when  a  rate  of  13  cents  and  18  cents  is  spoken  of,  and 
Grece  says  to  the  board,  "  If  gas  is  going  to  cost  that.  1  can 
burn  coal  clieajier.''     He  i.s  then  told  that  he  could  see  Mr. 
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Holmes,  and  he  would  give  him  a  rate  that  would  not  hurt 
him.     No  contract  so  far. 

A  few  days  later  Grece  meets  Holmes,  and  this  is  his 
•  account  of  the  interview  and  subsequent  events :  "  A  few 
^  days  later  I  again  met  Mr.  Holmes.  I  was  alone,  and  asked, 
^  Is  there  anything  further  in  regard  to  gas  ?'  And  he  said : 
'  No,  nothing  more  than  I  have  told.  I  can't  tell  you 
exactly,  but  I  will  guarantee  it  will  not  cost  more  than  6 
cents.'  I  said,  ^  If  6  cents  is  satisfactory  to  the  company, 
I  will  use  it.'  Holmes  said,  ^It  is  all  right,  you  needn't 
worry.'  Nothing  more  said  about  the  gas  until  the  meter 
wab  read  by  Mr.  Abrahart  in  the  fore  part  of  October. 
Mr.  Holmes  made  connection  ready  for  me,  and  I  laid  pipe 
and  connected  myself,  and  I  began  using  gas  about  23rd 
September,  1906." 

This  is  the  contract  sued  upon,  and  is  the  only  contract 
anywhere  alleged. 

1  cannot  understand  how  there  can  be  any  doubt  that 
such  evidence  amply  justified — if,  indeed,  it  did  not  compel 
— the  learned  Judge  to  find  as  he  did. 

Appeal  dismissed  with  costs. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Falconbridge,  C.J.,  also  concurred. 


Garrow,  J. a.  November  24th,  1906. 

c.A. — chambers. 

CITY  OF  HAMILTON  v.  HAMILTON,  GRIMSBY,  AND 
BEAMSVILLE  R.  W.  CO. 

Court  of  Appeal — Leave  to  Appeal  from  Judgment  at  Trial — 
Extension  of  Time — Mistake  of  Solicitor, 

Motion  by  defendants  for  leave  to  appeal  directly  to  the 
Court  of  Appeal  from  the  judgment  at  the  trial  with  a  jury 
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before  Meredith,  C. J.,  when  damages  were  assessed  against 
defendants  at  $7^500,  and  to  extend  the  time  for  appealing. 

J.  Dickson^  Hamilton,  for  defendants. 

W.  A.  H.  Duff,  Hamilton,  for  plaintiffs. 

Garrow,  J.A. — Without  regard  to  the  merits — ^the  ques- 
tion being  simply  one  of  damages — I  think  leave  should  be 
granted.  Judgment  was  delivered  only  on  11th  October 
last,  and  within  30  days  all  the  necessary  steps  to  perfect 
an  appeal  to  this  Court  were  taken,  if  such  an  appeal  had 
lain  without  consent  and  without  leave,  as  was  apparently 
the  mistaken  idea  of  defendants^  solicitors.  The  amount 
is  large.  There  was  an  undoubted  right  to  go  to  the  Divi- 
sional Court,  or  to  come  to  this  Court  on  consent  or  by 
leave.  Defendants  have  satisfied  me  of  their  bona  fide 
desire  and  intention  to  prosecute  an  appeal,  and  in  the  cir- 
cumstances they  should  be  relieved  from  the  consequences 
of  the  mistake  into  which  the  solicitor  fell  in  not  observing 
that  consent  or  leave  was  necessary.  But  they  should  of 
course  pay  the  costs  of  this  application  and  of  the  other 
proceedings  taken  by  plaintiffs  in  consequence  of  the  mis- 
take, in  any  event  of  the  action.  Leave  to  appeal  granted 
and  time  extended  for  60  days  from  11th  October. 


TH  b 

ONTARIO  Weekly  reporter 

l(TO  AND  INOLUDINO  DEOBMBER  1ST,  1906). 

Vol.  VIII.       TORONTO,  DECEMBER  6,   1906.       No.  19 
Cartwright,  Master.  November  26th,  1906. 

V 

CHAMBERS. 

MILLER  V.  BAYES. 

Venue — Motion  to  Change — Convenience —  Expense  —  Speedy 
Trial — Residence  of  Parties  and  Solicitors — Costs. 

Motion  by  plaintiff  to  change  the  venue  from  Sault  Ste. 
Marie  to  North  Bay. 

W.  N.  Ferguson,  for  plaintiff. 

W.  E.  Middleton,  for  defendant. 

The  Master: — This  case  comes  under  Rule  529,  (b). 
The  facts,  which  are  not  in  dispute,  are  as  follows.  The 
parties  and  their  witnesses  (with  one  or  two  exceptions)  all 
reside  at  Webbwood  ...  a  station  on  the  Canadian 
Pacific  Railway  distant  from  Sault  Ste.  Marie  131  miles  and 
from  North  Bay  127  miles.  The  train  facilities  are  about 
equal  to  either  town.  It  is  said  that  defendant  has  one  wit- 
ness who  lives  at  Massey,  which  is  a  little  nearer  to  Sault 
Ste.  Marie  than  to  North  Bay.  The  number  of  witnesses 
is  not  given  by  either  party.  The  only  thing  else  to  remark 
is  that,  contrary  to  the  rule,  the  affidavit  on  defendant's 
behalf  is  made  by  the  solicitor  and  not  by  the  client:  see 
Leach  v.  Bruce,  9  0.  L.  R.  380,  4  0.  W.  B.  491.  It  also 
states  that  the  sheriff  or  his  deputy  from  Sault  Ste.  Marie 
will  be  a  necessary  witness  and  will  have  to  come  nearly 
26  miles.  This  would  cost  about  $20. 
▼OL.  vin.  o.w.R  NO.  19—60 
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The  ground  on  which  plaintiff  relies  is  that  if  the  venue 
is  changed  the  action  can  be  tried  at  the  ensuing  non-jury 
sittings  at  North  Bay  which  begin  on  10th  December  next. 
If  the  ordinary  time  is  chosen  for  the  next  sittings  at  Sault 
Ste.  Marie,  it  will  not  be  held  before  the  early  part  of  June. 

Now,  in  the  present  case  we  have  it  admitted  that  the 
solicitors  of  both  parties  live  at  Sudbury,  which  is  nearly 
60  miles  nearer  to  North  Bay  than  to  Sault  Ste.  Marie. 
There  will  be  no  difference  in  expense,  except  in  regard  to 
the  sheriff.     .     .     . 

In  these  circumstances,  I  think  the  order  should  pro- 
perly be  made,  following  Mercer  Co.  v.  Massey-Harria  Co.,  16 
P.  E.  171,  which  is  a  case  very  similar  in  its  facts.  The 
fact  of  an  earlier  trial  was  considered  a  reason  of  weight  by 
the  Chancellor  in  McArthur  v.  Michigan  Central  E.  W.  Co., 
16  P.  E.  77,79.     .     .     . 

[Beference  also  to  Servos  v.  Servos,  11  P.  E.  135.] 

It  is  not  stated  what  the  sheriff  is  to  prove.  Perhaps 
plaintiff  can  safely  make  such  admissions  as  will  render  his 
attendance  unnecessary.  If  this  cannot  be  done,  then  the 
extra  expense  of  the  trial  at  North  Bay  (if  any)  will  be  costs 
to  defendant  in  any  event. 

The  costs  of  the  motion  will  be  in  the  cause  as  usual- 


Magee,  J.  November  26th,  1906. 

WEEKLY  COURT. 

mcfaelan  v.  geeenock  school  TEUSTEES. 

Public  Schools  —  Change  in  School  Site  —  Expenditure  of 
Money  —  Special  Meeting  of  Ratepayers  —  TaJcing,  PoU  — 
Bight  of  Farmers'  Sons  to  Vote — Public  Schools  Act — If^ 
junction — Motion  for  Judgment. 

Motion  for  an  interim  injunction. 

G.  H.  Kilmer,  for  plaintiff. 

A.  W.  Ballantyne,  for  defendants. 

Magee,  J.: — The  injunction  is  asked  upon  the  ground 
that  the  special  meeting  of  ratepayers  called  by  the  trustees 
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to  consider  the  new  school  site  selected  by  them,  decided 
against  its  adoption,  and  that  meeting  having  so  decided 
there  was  no  power  to  hold  a  poll,  and  that  at  the  polling 
the  adoption  was  carried  by  reason  of  persons  entered  on 
the  assessment  roll  only  as  "  farmers'  sons  "  being  allowed 
to  vote  in  its  favour. 

The  present  Public  Schools  Act  is  ch.  39  of  the  statutes 
of  1901  (1  Edw.  VII.  ch.  39),  which  has  not  been  amended 
in  any  respect  affecting  this  question. 

The  difficulty  arises  over  the  use  of  the  word  "rate- 
payer" in  the  24th  section  as  to  changing  site,  and  its 
definition  in  sec.  2,  which  does  not  include  "  farmers'  sons,'' 
and  the  fact  that  by  sec.  13  not  only  every  ratepayer,  but 
"  every  person  qualified  to  vote  as  a  farmer's  son  under  tjie 
Municipal  Act,"  is  entitled  to  vote  at  any  election  for  school 
trustee  or  on  any  school  question  whatever.  The  plaintiff 
urges  that  only  ratepayers  as  defined  in  sec.  2  are  entitled 
to  be  heard  under  sec.  34.  The  defendants  say  that  under 
sec.  13  and  sub-sec.  4  of  sec.  15  the  votes  of  farmers'  sons 
were  properly  received. 

The  present  Act  is  in  these  respects  the  same  as  the 
Pubhc  Schools  Act  of  1896  (59  Vict.  ch.  70),  which  consoli- 
dated the  Public  Schools  Act  to  that  date.  In  the  previous 
consolidating  Act  of  1891  (54  Vict.  ch.  55)  no  such  diffi- 
culty arose.  "  Ratepayer  "  was  there  defined  as  at  present, 
but  .there  was  no  provision  as  to  farmers'  sons:  see  sees.  2, 
15,  16,  22,  64,  66.  The  Act  of  1896  introduced  the  provi- 
sion enabling  "  farmers'  sons  "  to  vote,  and  altered  the  form 
of  declaration  required  to  be  made  by  a  voter  at  the  poll  so 
that  it  could  be  made  by  that  class,  and  also  qualified  them 
if  resident  to  be  trustees:  see  sees.  2,  9,  14,'  31.  It  would 
thus  seem  as  if  their  qualification  to  vote  or  to  be  a  trustee 
was  an  innovation  in  1896.  But  going  back  to  the  Public 
Schools  Act  in  the  Revised  Statutes  of  1887,  ch.  225,  in  sec. 
2  the  word  "  ratepayer  "  was  at  that  time  defined  as  includ- 
ing "any  person  entered  on  the  assessment  roll  as  a 
farmer's  son,"  and  in  sec.  21  the  voter  could  declare  him- 
self qualified  as  a  farmer's  son.  The  Act  of  1896  was  there- 
fore merely  a  return  to  the  policy  of  allowing  that  class 
to  vote  which  had  been  omitted  or  discarded  in  1891. 

The  words  used  in  sec.  13  of  the  present  Act  are  very 
broad,  and  give  the  right  to  vote  "  at  any  election  for  school 
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trustee  or  on  any  school  question  whatsoever."  But  for  the 
plaintiff  it  is  urged  that  see.  34  of  the  present  Act  deals 
with  a  specific  matter,  and  the  specific  course  therein  pointed 
out  should  be  followed,  and  that  the  word  "  ratepayer  "  used 
should  only  have  the  meaning  expressly  given  to  it  by  sec. 
2,  and  especially  as  it  deals  with  a  question  of  important 
outlay,  the  burden  of  which  will  fall  on  that  class.  Without 
considering  whether  the  franchise  was  not  conferred  on 
them  because  they  do  in  fact  bear  the  incidence  of  taxation, 
though  not  property  owners,  a  reference  to  that  section  of 
the  Act  may  enable  us  to  get  at  the  intention  of  the  legis- 
lature. 

Although  the  right  of  voting  is  conferred  on  "  farmers' 
sons,''  they  are  not  mentioned  in  the  Act  anywhere  but  in 
sees.  13  and  15.  Elsewhere  the  reference  is  only  to  "  rate- 
payers,'' and,  although  farmers'  sons  are  expressly  given  the 
right  to  vote  at  elections  of  trustees,  yet  sec.  14  only  directs 
a  meeting  of  ratepayers  for  such  an  election,  and  sec.  15 
directs  the  secretary  to  enter  in  the  poll  book  the  names  of 
the  "ratepayers"  offering  to  vote.  To  hold  that  because 
only  the  word  "ratepayers"  is  used,  the  intention  ex- 
pressed in  sec.  13  shall  not  be  given  effect  to,  would  mani- 
festly carry  us  too  far  and  render  that  section  wholly  nuga- 
tory. If  then  in  sec.  15,  sub-sec.  2,  the  word  "  ratepayers  " 
does  not  exclude  farmers'  sons^  it  will  require  some  other 
argument  to  make  it  so  restrictive  in  sec.  34. 

Section  2  only  defines  the  meaning  of  the  wprd  "rate- 
payer," "unless  a  contrary  intention  appears."  In  my 
view,  a  contrary  intention  does  appear  where  the  word  is 
used  in  relation  to  those  who  have  the  right  to  vote,  and 
there  it  must  be  taken  to  include  all,  or  rather  not  to  ex- 
clude any,  having  such  right.  It  may  not  be  necessary  to 
give  the  same  interpretation  to  it  where  it  is  not  a  matter 
of  voting,  but  only  a  matter  of  requirement,  or  demand,  as, 
for  instance,  petitioning  for  union  of  school  sections,  calling 
a  meeting  of  ratepayers,  or  requiring  the  calling  of  a  meet- 
ing of  trustees,  or  perhaps  demanding  a  poll. 

A  narrower  construction  of  see.  34  is  perhaps  also  open, 
which  does  not  any  more  accord  with  the  plaintiff's  view. 
The  trustees  are  to  call  a  special  meeting  of  the  ratepayers. 
If  at  such  meeting  school  questions  are  to  be  voted  on,  and 
farmers'  sons  have  the  right  to  vote  on  all  such  questions. 
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they  must  be  at  liberty  to  attend  the  meeting.  It  is  not 
necessary  for  the  trustees  to  call  a  meeting  of  ratepayers 
and  farmers^  sons.  The  meeting  of  ratepayers  being  called, 
under  the  Act  the  farmers'  sons  have  the  right  to  be  present 
and  are  bound  by  the  notice.  Then  the  meeting  being  so 
called^  no  change  of  school  site  shall  be  made  without  the 
consent  of  "the  meeting/'  that  is,  of  those  authorized  to 
attend  it. 

In  the  rural  school  sections  it  is  apparently  the  inten- 
tion of  the  legislature  that  questions  shall  be  disposed  of  as 
quickly  and  with  as  little  inconvenience  to  those  who  are 
interested  as  possible.  Section  15  allows  a  poll  to  be  de- 
manded by  any  two  ratepayers  at  any  meeting  for  the  elec- 
tion of  trustees  or  the  settlement  of  any  school  question, 
and  the  poll  is  to  be  forthwith  granted  by  the  chairman,  and 
apparently  proceeded  with  at  once,  and  the  chairman  and 
secretary  are  to  count  up  the  votes  and  announce  the  result. 
If  the  question  submitted  be  adopted,  the  chairman  so  de- 
clares it,  and  in  case  of  a  tie  he  gives  the  casting  vote.  The 
voting  is  apparently  part  of  the  meeting  as  much  so  as 
voting  at  a  meeting  of  shareholders  of  a  company,  and  in- 
tended to  go  on  at  once  when  the  poll  is  granted.  The 
annual  meetings  commence  at  10  a.m.  (sec.  14),  and  the  poll 
closes  at  4  p.m.  (sec.  15),  and  a  copy  of  the  minutes  and 
of  the  poll  book  must  be  sent  to  the  inspector. 

If  farmers'  sons  are  to  be  given  the  right  to  vote  on  all 
school  questions,  they  must  have  the  right  to  attend  the 
meetings,  whether  there  is  a  poll  or  not,  for  voting  need  not 
be  by  a  poll  unless  demanded  (sec.  15  (1)),  and  it  is  the  con- 
sent of  the  majority  of  the  meeting  which  is  required. 

But  then  it  is  said  that  the  provisions  of  sec.  15  as  to  a 
poll  do  not  apply  to  a  question  of  change  of  school  site 
under  sec.  34,  but  only  to  the  annual  meetings  referred  to 
in  sec.  14.  It  is  urged  in  behalf  of  this  contention  that 
under  sec.  15  there  must  be  a  chairman  to  grant  a  poll  and 
announce  the  result,  and  a  secretary  to  prepare  the  poll 
book  and  enter  the  votes,  and  that  it  is  only  in  sec.  14  that 
a  chairman  and  secretary  are  spoken  of.  But  sec.  15  ex- 
pressly refers  to  any  meeting,  and  sub-sec.  3  of  sec.  14 
authorizes  a  chairman  and  secretary  "  at  any  school  meet- 
ing." In  the  Act  of  1891  that  sub-section  was  a  separate 
section  (sec.   19),  and  the  mere  re-arrangement  does  not 
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afford  sufficient  reason  to  restrict  th6  meaning  of  the  words 
employed. 

It  is  also  argued  that,  as  sec.  34  requires  the  appoint- 
ment of  arbitrators  "  then  and  there/'  it  cannot  be  intended 
that  there  should  be  a  poll.  But  the  fact  that  the  polling 
is  part  of  the  meeting  is  a  sufficient  answer  to  that  objec- 
tion, though  indeed  it  implies  that  the  voters  shall  remain 
till  the  close  of  the  poll  so  as  to  take  part,  if  necessary,  in 
choosing  an  arbitrator. 

Another  objection  to  the  poll  was  that  it  was  granted 
on  the  demand  of  two  persons,  one  of  whom,  William  Alex- 
ander, was  a  farmer's  son,  and  not  a  ratepayer.  It  is  said 
on  the  other  side  that  he  is  a  ratepayer.  The  only  docu- 
mentary evidence  offered  is  not  conclusive.  Whether  he 
comes  within  the  definition  of  ratepayer  in  sec.  2  makes,  I 
think,  no  difference.  It  appears  from  the  affidavit  of 
Eobert  Eussell,  filed  on  behalf  of  the  plaintiff,  that  the 
poll  was  granted  by  the  chairman  on  a  show  of  hands,  so 
that  apparently  the  chairman  did  not  act  only  upon  the 
demand  made  by  two  persons,  but  also  upon  the  desire  of 
the  majority  of  the  meeting.  No  objection  upon  this  score 
was  made  at  the  time,  nor  any  objection  made  to  the  in- 
spector within  20  days,  as  prescribed  by  sec.  15. 

As  I  consider  that  the  poll  was  proper  and  a  part  of  the 
special  meeting,  and  that  farmers'  sons  were  entitled  to 
vote,  the  plaintiff's  objections  to  the  result  of  the  vote  fail, 
and  I  am  unable  to  grant  the  injunction  on  the  grounds  on 
which  it  was  asked,  against  the  change  of  site  or  removal 
or  completion  of  the  school.     .     .     . 

I  refuse  the  motion,  with  costs  in  the  cause  to  defen- 
dants, unless  the  trial  Judge  otherwise  directs.  I  may  say 
that  I  have  dealt  with  the  matter  as  I  have  because  it  was 
practically  a  question  of  construction  of  the  statute,  on 
which  the  evidence  at  the  trial  could  throw  no  additional 
light.  If  the  parties  desire  it  may  be  turned  into  a  motion 
for  judgment. 

The  parties  consenting  that  the  motion  for  injunction 
herein  be  turned  into  a  motion  for  judgment,  the  action 
is  dismissed  with  costs  (including  the  costs  of  the  motion 
for  injunction),  for  the  reasons  given,  for  the  refusal  of  the 
injunction  asked  for. 
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November  26th,  1906. 

DIVISIONAL  COURT. 

Be    WILSON    AND    TOEONTO    GENEKAL    TRUSTS 
CORPOEATION. 

Surrogate  Court  —  Jurisdiction  —  Reopening  Order  Made  on 
Passing  Executors'  Accounts  —  Fraud  or  Mistake  —  Con. 
Rule  6^2  not  Applicable — Inherent  Jurisdiction — Ecclesi- 
astical Courts  —  Statutory  Courts  —  Surrogate  Judge  — 
Persona  Designata — Courts  of  Record. 

Appeal  by  the  widow  of  Sir  Adam  Wilson  from  an  order 
of  the  Judge  of  the  Surrogate  Court  of  the  County  of  York, 
made  in  the  following  circumstances. 

The  Toronto  General  Trusts  Corporation,  as  successors 
of  the  Trusts  Corporation  of  Ontario,  were  the  executors  of 
the  will  of  Sir  Adam  Wilson,  deceased,  bearing  date  22nd 
June,  1891,  and  letters  probate  of  the  will  were  granted 
to  the  corporation  on  15th  February,  1892. 

An  application  having  been  made  to  the  Surrogate  Judge 
by  the  executors  for  the  auditing  and  passing  of  their 
accounts,  and  for  fixing  the  compensation  to  be  allowed 
them  for  their  care,  pains,  and  troul^le,  and  time  expended 
in  or  about  the  estate,  and  the  Surrogate  Judge  having 
audited  and  passed  the  accounts,  and  fixed  the  compensa- 
tion to  the  executors,  in  the  presence  of  counsel  for  the 
appellant  (the  widow),  on  3rd  January,  1905,  an  order  was 
made  by  which  it  was  found:  (1)  that  the  total  amount 
which  had  come  into  the  hands  of  the  executors  down  to 
and  including  30th  June,  1903,  was  $95,890.34;  (2)  that  the 
total  amount  of  the  revenue  from  the  estate  which  bad  come 
to  the  hands  of  the  executors  to  the  same  date  was  $42,- 
630.43;  (3)  that  the  executors  had  properly  paid  out  and 
disbursed  to  the  same  date  out  of  capital  $21,189.63,  and 
out  of  revenue  $86,329.93  in  due  course  of  administration, 
and  that  the  balance  in  their  hands  on  the  same  date  was 
$31,001.21;  (4)  that  down  to  the  same  date  the  executors 
had  made  investments  out  of  capital  on  mortgages  on  real 
estate  and  stock,  and  that  on  the  same  date  there  was  out- 
standing on  theso  investments  $24,306.67;  (5)  that  the  assets 
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of  the  estate  on  30th  June,  1903,  were  those  set  out  in  a 
schedule  to  the  order. 

The  compensation  to  the  executors  was  fixed  by  the 
order  at  $6,890,  which  sum,  together  with  the  costs  of 
auditing  and  passing  the  accounts  and  fixing  the  compensa- 
tion was  directed  to  be  allowed  and  paid  out  of  capital,  and, 
after  deducting  these  amounts,  the  amount  remaining  in  the 
hands  of  the  executors  was  found  to  be  $23,952.41. 

On  7th  February,  1906,  the  appellant  (the  widow)  pre- 
sented to  the  Judge  of  the  Surrogate  Court  a  petition  in 
which  she  alleged  that  she  had  recently  for  the  first  time 
been  informed  "  that  an  item  of  $1,200  was  charged  against 
the  trust  estate  in  these  accounts  as  of  14th  August,  1897, 
for  the  purchase  of  stock  in  the  Scramble  Gold  Mining  Com- 
pany;" that  she  had  no  knowledge  of  the  purchase,  and 
never  authorized  it;  that  the  stock  is  of  no  value;  that  no 
certificate  for  the  stock  is  held  by  the  executors;  and  that 
the  register  of  the  company  shews  that  no  stock  was  ever 
issued  to  the  estate  of  the  testator  or  to  her;  and  that  this 
sum  of  $1,200  was  debited  against  the  estate  by  the  execu- 
tors in  fraud  of  the  estate  and  of  the  petitioner. 

It  was  further  alleged  in  the  petition  that  the  executors 
had  used  money  of  the  estate  and  lent  it  and  received  in- 
terest on  it  to  a  much  larger  amount  than  they  had  credited 
the  estate  with,  and  had  made  a  profit  out  of  their  trust 
which  the  estate  had  not  received  or  been  credited  with;  that 
the  executors  had  from  time  to  time  charged  the  estate  with 
interest  on  overdrawn  balances  at  a  much  higher  rate  than 
that  at  which  they  had  obtained  the  money,  and  had  taken 
to  their  own  use  and  benefit  the  difference  between  the 
lower  and  the  higher  rate  of  interest;  that  in  the  inventory 
there  appeared  an  item  shewing  as  an  asset  a  mortgage 
from  one  J.  Thompson  for  $1,000,  which  did  not  appear  to 
be  accounted  for  in  the  accounts  filed  m  the  Surrogate 
Court;  that  among  the  assets  of  the  estate  which  came  to 
the  hands  of  the  executors  was  a  mortgage  from  one  Brock 
for  $37,400,  covering  about  210  lots;  that  nearly  all  the  lots, 
including  all  the  best  locations,  had  been  sold  by  the  execu- 
tors, and  yet  that  the  indebtedness  on  the  mortgage  still 
stood  at  $40,000;  that  the  executors,  without  consulting  the 
petitioner,  had  sold  a  residence  and  lands  belonging  to  the 
estate,  worth  upwards  of  $10,000,  for  $5,000;  tnat  the  estate 


BE  WILSON  AND  TORONTO  GENERAL  TRUSTS  CORP.  679 

had  been  grossly  mismanaged  by  the  executors,  and  that  this 
mismanagement  should  have  been  taken  into  consideration 
had  the  attention  of  the  Court  been  directed  thereto  when 
fixing  the  compensation;  that  the  executors  had  received 
moneys  by  way  of  commission  or  rebates  from  insurance 
and  estate  agents,  and  had  kept  them  for  their  own  use; 
that  large  and  excessive  sums  were  spent  by  the  executors 
in  necessary  and  expensive  litigation,  unauthorized  by  the 
petitioner,  and  that  these  sums  had  been  charged  to  the 
estate;  that  the  petitioner  was  not  notified  of  the  proceed- 
ings before  the  Surrogate  Judge,  and  was  not  present  or 
represented  thereat,  and  the  solicitor  for  the  executors 
wrongfully  assumed  to  represent  her. 

The  prayer  of  the  petition  was  that  the  order  of  5th 
January,  1905,  should  be  set  aside  and  the  accounts  re- 
opened and  further  investigated  by  the  Surrogate  Court, 
without  reference  to  the  order. 

After  a  protracted  and  expensive  inquiry  before  the 
Surrogate  Judge,  he  made  an  order  on  11th  June,  1906,  giv- 
ing leave  to  the  petitioner,  upon  the  next  passing  of  the 
accounts  of  the  respondents,  to  charge  them  with  $48.87, 
"  being  the  sum  of  $30  in  respect  of  the  purchase  of  Scram- 
ble Gold  Mining  Company^s  stock,''  with  interest  thereon, 
and  $32  for  commission  or  rebates  received  by  the  respon- 
dents in  respect  of  insurance  on  properties  belonging  to  the 
estate,  with  $8  for  interest  on  that  sum,  and  dismissed  the 
petition  with  costs  to  be  taxed  as  between  solicitor  and 
client  and  paid  by  the  petitioner  to  the  respondents. 

The  appeal  was  from  that  order. 

F.  E.  Hodgins,  K.C.,  and  D.  T.  Symons,  for  the  peti- 
tioner, appellant. 

G.  F.  Shepley,  K.C.,  and  J.  H.  Moss,  for  the  respon- 
dents, objected  that  there  was  no  jurisdiction  in  the  Sur- 
rogate Judge  to  vacate  his  order  of  5th  January,  1903,  or 
to  re-open  the  accounts. 

The  argument  was  confined  to  the  objection,  the  argu- 
ment upon  the  merits  being  postponed. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Anglin,  J.),  was  delivered  by 
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Meredith,  C.J.: — The  jurisdiction  of  the  Surrogate 
Court  was  rested  by  counsel  for  the  appellant  upon  two 
propositions :  (1)  that  there  is  inherent  jurisdiction  in  every 
Court  to  vacate  an  order  which  has  been  made  by  mistake 
or  has  been  procured  by  the  fraud  of  the  party  who  has 
obtained  it;  (2)  that  Con.  Eule  642  applies  to  the  Surrogate 
Court,  and  gives  the  jurisdiction  to  the  Surrogate  Court,  if 
it  has  not  inherent  jurisdiction. 

Dealing  first  vrith  the  second  proposition,  I  am  of  opin- 
ion that  Con.  Rule  642  cannot  be  invoked  to  support  the 
jurisdiction  of  the  Surrogate  Court.     .     .     . 

The  Rule  is  taken  from  Order  330  of  the  General  Orders 
of  the  Court  of  Chancery  of  1868,  and  that  Order  was  sub- 
stantially a  re-enactment  of  sees.  17  and  18  of  Order  9  of 
the  General  Orders  of  1853.  By  this  latter  Order  bills  of 
review,  bills  in  the  nature  of  bills  of  review,  bills  to  im- 
peach decrees  on  the  ground  of  fraud,  bills  to  suspend  the 
operation  of  decrees,  and  bills  to  carry  decrees  into  opera- 
tion, were  abolished,  and  for  the  bill  of  review  was  sub- 
stituted a  rehearing  of  the  cause,  and  for  the  other  bills  the 
proceeding  by  petition  which  is  now  provided  for  by  Con. 
Rule  642. 

The  Con.  Rule  must,  I  think,  be  treated  as  substituting 
the  proceeding  by  petition  for  the  practice  of  filing  such 
bills  as  were  abolished  by  the  General  Order  of  1853,  and 
must,  therefore,  be  confined  to  cases  in  which,  under  the 
former  practice,  such  relief  as  is  mentioned  in  the  Con.  Rule 
could  be  obtained  by  one  or  other  of  such  bills. 

So  interpreting  the  Con.  Rule,  it  can  have  no  applica- 
tion to  such  a  case  as  that  to  which  the  appellant  seeks  to 
apply  it — the  setting  aside  of  an  order  of  the  Surrogate 
Court  made  on  passing  the  accounts  of  an  executor.    .    .    . 

I  am,  however,  of  opinion  that  the  Surrogate  Judge,  act- 
ing as  the  Surrogate  Court,  has  inherent  jurisdiction  to  set 
aside  an  order  which  he  has  been  induced  to  make  by  the 
fraud  of  the  party  who  has  obtained  it,  and  also  to  set  aside 
or  vary  an  order  which  he  has  made  by  mistake,  though 
not,  however,  to  correct  errors  which  he  has  made  in  the 
judicial  determination  of  any  question  upon  which  he  has 
actually  passed. 
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That  "  the  Surrogate  Courts  of  the  province  are  invested 
with  the  authority  and  jurisdiction  over  executors  and  ad- 
ministrators and  the  rendering  by  them  of  inventories  and 
accounts  conferred  in  England  on  the  Ordinary  under  21 
Hen.  VIII.  ch.  5,  except  in  so  far  as  the  same  may  have 
been  revoked  by  subsequent  legislation  or  Rules,  was  held 
by  the  Court  of  Appeal  in  Cunnington  v.  Cunnington,  2  0. 
L.  E.  511,  518,  and  by  Divisional  Court  in  In  re  Russell,  8 
0.  L.  E.  481,  3  0.  W.  R.  926. 

It  is  open  to  question  whether  this  authority  and  juris- 
diction was  derived  from  the  statute  of  Henry  or  was  pos- 
sessed and  exercised  by  the  Ecclesiastical  Courts  in  England 
long  before  that  enactment :  see  Telford  v.  Morrison,  2  Ad- 
dams  319.  But,  however  that  may  be,  the  result  is  the  same 
as  to  the  Surrogate  Courts  of  this  province. 

No  question  such  as  arose  in  In  re  Russell  was  presented 
on  the  passing  of  the  accounts  of  the  respondents,  for  no 
attempt  was  then  or  is  now  made  by  the  appellant  to  charge 
the  respondents  with  assets  that  were  not  included  in  the 
inventory  brought  into  the  Surrogate  Court  by  them,  the 
contest  being  as  to  the  administration  of  assets  which  are 
admitted  by  the  respondents  to  have  come  to  their  hands. 

It  is,  I  think,  clear  therefore  that  the  Surrogate  Judge 
had  jurisdiction,  in  dealing  with  the  accounts  brought  in  by 
the  respondents,  to  inquire  into  and  determine  all  of  the 
matters  and  questions  which  are  dealt  with  in  the  appel- 
lant's petition  to  re-open  the  accounts,  had  they  been  raised 
before  him  at  that  time. 

It  is  also,  I  think,  clear  that  the  acts  of  the  Surrogate 
Judge  in  passing  the  accounts  were  those  of  the  Court,  and 
not  of  the  Judge  as  persona  designata.  In  Cunnington  v. 
Cuiinington,  in  In  re  Russell,  and  in  In  re  Williams,  31  0. 
B.  406,  they  were  so  treated. 

The  accounts  to  be  dealt  with  are  spoken  of  in  sec.  72 
of  the  Surrogate  Courts  Act  as  accounts  filed  in  the  Sur- 
rogate Court,  and  the  approval  of  the  Judge  referred  to  in 
the  section  must  mean,  I  think,  the  approval  of  the  Judge 
sitting  as  the  Court,  that  is,  of  the  Court.     .     .     . 

That  the  Surrogate  Courts  are  not  statutory  courts  hav- 
ing only  those  powers  which  are  in  terms  conferred  upon 
them  by  the  Surrogate  Courts  Act,  follows,  I  think,  from 
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.     .    .     Grant  v.  Great  Western  R.  W.  Co.,  7  C.  P.  438, 
and    .     .     .     Cunnington  v.  Cunnington.     .     .     . 

There  remains  to  be  considered  the  question  whether  the 
Ecclesiastical  Courts  had  jurisdiction  and  authority  to  grant 
such  relief  as  was  sought  by  the  appellant  in  the  Surrogate 
Court.     .     .     . 

[Reference  to  Harrison  v.  Mitchell,  Pitzgibbon  303;  In 
re  Brick's  Estate,  15  Abbott  P.  R.  12;  Sipperly  v.  Baucns, 
24  N.  Y.  46.] 

In  In  re  Brick's  Estate,  at  p.  36,  Mr.  Justice  Daly  says: 
"  I  have  pointed  out,  so  far  as  it  is  shewn  by  the  authority 
of  adjudged  cases,  the  extent  to  which  these  Courts  have 
exercised  this  limited  power,  and  the  whole  may  be  summed 
up  briefly  in  the  statement  that  they  may  undo  what  has 
been  done  through  fraud  or  upon  the  supposition  that  they 
had  jurisdiction  ...  or  correct  mistakes,  the  result  of 
oversight  or  accident.  .  .  .  These  are  all  powers  exist- 
ing of  necessity  and  indispensable  to  the  administration  of 
justice,  under  which  may  be  embraced  any  other  exercise 
of  jurisdiction  of  a  like  nature  or  character."     .     .    . 

It  is  further  to  be  observed  that  the  Surrogate  Courts 
of  ibis  province  are  courts  of  record  (R.  S.  0.  1897  ch.  59, 
sec.  3),  and  therefore  possess  the  broad  general  powers  to 
review  and  correct  their  proceedings  spoken  of  by  Mr.  Jus- 
tice Daly  as  being  possessed  by  courts  of  record,  which  is 
an  additional  reason  for  holding  that  the  Surrogate  Courts 
are  possessed  of  the  authority  and  jurisdiction  which  I  would 
attribute  to  them. 

The  preliminary  objection  must,  therefore,  in  my  opin- 
ion, be  overruled;  but  I  must  not  be  understood  as  deter- 
mining that  all  or  any  of  the  matters  referred  to  in  the 
petition  disclose  a  case  for  the  exercise  by  the  Surrogate 
Court  of  the  authority  and  jurisdiction  which,  in  my  opiniou, 
were  vested  in  it. 

I  refer  also  to  Gibson  v.  Gardner,  7  0.  W.  R.  474,  8  0. 
W.  R.  526,  and  to  Prudham  v.  Phillips,  referred  to  in  a 
note  to  the  Duchess  of  Kingston's  case,  20  How.  St.  Tr-  355, 
479. 
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Cartwright,  Master.  November  27th,  1906. 

chambers. 
VAN  KOUOHNET  v.  TORONTO  TOWEL  SUPPLY  CO. 
Discovery — Examination    of    Servant    of    Defendant — Con. 
Rules  4S9  (a),  UOy  Ul- 

Motion  by  plaintiff  for  an  order  allowing  him  to  examine 
ioT  discovery,  "  in  place  of  and  on  behalf  of  defendant/'  one 
Cowan,  a  servant  of  defendant,  whose  real  name  was  Harvey 
C.  Wheeler,  and  who  resided  in  Boston,  U.S.A.,  but  carried 
on  business  in  Toronto  under  the  name  of  the  Toronto 
Towel  Supply  Co.  The  statement  of  claim  alleged  that 
plaintiff  was  injured  by  a  collision  with  a  horse  and  waggon 
of  defendant,  driven  by  Cowan. 

F.  J.  Roche,  for  plaintiff. 

J.  A.  McEvoy,  for  defendant. 

The  Master: — No  authority  was  cited  for  the  motion. 
Rules  439  (a),  440,  and  441,  are  the  only  ones  which  allow 
the  examination  for  discovery  of  any  other  person  than  a 
litigant.    Cowan  does  not  come  under  any.  of  them. 

So  strictly  are  the  Rules  construed  that  where  a  defend- 
ant resides  abroad  he  can  only  be  examined  on  commission: 
see  Lefurgey  v.  Great  West  Land  Co.,  7  0.  W.  R.  738.  In 
the  case  of  a  foreign  corporation,  no  such  examination  can 
be  had:  see  Perrins  v.  Algoma  Tube  Co.,  8  0.  L.  R.  634, 
4  O.  W.  R.  289. 

Motion  dismissed;  costs  to  defendant  in  the  cause. 


Cartwright,  Master.  Novejoer  28th^  1906. 

chambers. 

CANADIAN  GENERAL  ELECTRIC  CO.  v.  KEYSTONE 
CONSTRUCTION  CO. 

Costs — Motion  for  Better  Affidavit  on  Production  of  Docu- 
ments —  Production  of  Document  Sought  —  Costs  of 
Motion. 

Motion  by  plaintiffs  for  an  order  requiring  defendants 
to  file  a  further  affidavit  on  production  of  documents. 
G.  F.  McFarland,  for  plaintiffs. 
J.  E.  Jones,  for  defendants. 
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The  Master: — Plaintiffs  claim  damages  for  a  breach  of 
contract.  Defendants  allege,  among  other  defences,  that 
they  were  induced  into  the  contract  by  plaintiffs^  represen- 
tations that  their  plan  was  "  the  most  economical  and  effec- 
tive electric  lay-out  known  to  modem  engineering,  and  at 
the  lowest  possible  cost/'  and  that,  on  finding  both  these 
assertions  to  be  untrue,  they  repudiated  and  cancelled  their 
contract  with  plaintiffs. 

The  president  of  the  defendant  company  was  examined 
on  4th  October.  It  was  admitted  that  a  contract  had  been 
made  by  defendants  with  another  company.  The  president 
had  not  that  contract  with  him,  but  agreed  to  leave  it  with 
defendants'  solicitors,  so  that  plaintiffs  could  see  it.  This 
was  not  done  promptly,  and  on  3rd  November  plaintiffs' 
solicitors  wrote  asking  for  its  production.  On  6th  Novem- 
ber defendants'  solicitors  replied  that  they  would  "endea- 
vour to  procure  it  and  let  you  have  it  as  soon  as  we  can 
obtain  it." 

Plaintiffs  were  anxious  to  go  to  trial  at  the  present 
non-jury  sittings  at  Toronto,  and  on  23rd  November  served 
notice  of  the  present  motion.  ...  On  the  day  following 
the  contract  had  reached  defendants'  solicitors,  before  the 
receipt  by  them  of  the  notice  of  motion.  The  contract  was, 
therefore,  in  the  hands  of  plaintiffs'  solicitors  before  the 
return  of  the  motion;  so  that  the  only  question  for  decision 
is  as  to  the  proper  disposition  of  the  costs. 

As  to  this  neither  side  was  prepared  to  make  any  con- 
cession. .  .  .  Defendants'  contention  was  that  the  con- 
tract was  not  relevant  to  the  issue,  and  that  production  was 
only  given  of  grace  and  not  as  of  right.  This  I  cannot  agree 
with.  The  allegation  in  the  statement  of  defence  above 
mentioned  makes  it  important  for  plaintiffs  to  see  if  the 
price  to  be  paid  thereunder  by  defendants  is  less  than  it  was 
to  have  been  under  their  contract.  Then,  in  the  circum- 
stances, it  cannot  be  said  that  the  motion  was  precipitate, 
when  over  two  weeks  had  gone  by  without  any  word  from 
the  other  side,  and  when  the  sittings  was  drawing  to  a  close. 

The  costs  cannot  be  given  to  defendants  unless  it  can  be 
said  that  the  motion  was  vexatious  and  inexcusable.  This 
cannot  be  truly  said,  though  it  might  have  been  better  to 
have  given  a  day's  or  two  days'  notice  before  moving. 
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Looking  at  it  now  from  the  other  side,  can  it  be  said 
that  the  costs  should  be  to  plaintiffs  in  any  event.  This 
is  the  extreme  measure  of  what  is  usnally  given  on  Chambers 
motions,  and  is  the  penalty  of,  so  to  say,  contumacious  or  un- 
explained default,  or  if  some  glaring  and  inexcusable  irre- 
gularity. Neither  of  these  charges  can  be  made  against  de- 
fendants. It  would  seem  that  the  solicitors  had  been  prac- 
tising on  easy  terms,  and  this  is  not  to  be  discouraged  by 
imposing  penalties  whenever  any  little  slip  or  oversight 
takes  place. 

Viewing  this  matter  under  all  the  circumstances,  I  think 
the  proper  disposition  of  the  motion  will  be  to  dismiss  ii) 
without  costs  to  either  party. 


Meredith,  C.J.  November  29th,  1906. 

0HAMBER8. 

Ee  GOODERHAM. 

Administrator  pendenie  Lite — Powers  of  High  Court  and  Sur- 
rogate Court  as  to  Appointment  of  —  Removal  of  Cause 
from  Surrogate  Court  into  High  Court, 

Motion  by  the  persons  named  in  what  was  propounded  in 
the  Surrogate  Court  of  the  County  of  York  as  the  will  of 
Sarah  K.  Qooderham,  and  which  was  contested  by  the  re- 
spondent, to  remove  the  contestation  into  the  High  Court, 
and  for  the  appointment  of  an  administrator  of  the  estate 
pendente  lite. 

W.  H.  Blake,  K.C.,  for  the  applicants. 

H.  E.  Rose,  for  the  respondent. 

Meredith,  C.J. : — A  case  is  made  out  for  the  removal  of 
the  cause  into  the  High  Court,  and  an  order  may  go  for  its 
removal,  but  an  administrator  pendente  lite  cannot  be  ap- 
pointed upon  this  application.  The  only  authority  which 
the  Court  has  to  appoint  an  administrator  pendente  lite  is 
that  conferred  upon  it  by  the  Surrogate  Courts  Act;  sec.  56 
of  which,  as  interpreted  by  the  Court  of  Appeal  in  Beatty 
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V.  Haldan,  4  A.  R.  239,  give^  jurisdiction  to  the  High  Court, 
where  an  action  is  pending  in  it  touching  the  validity  of 
the  will  of  any  deceased  person,  to  appoint  such  an  adminis- 
trator; and  it  may  be  that,  by  force  of  sec.  35,  where  a 
cause  is  removed  into  the  High  Court  under  sec.  34,  the 
Court  has  the  same  jurisdiction  vested  in  it.  Such  an  order 
should  not,  however,  be  made  until  the  cause  has  been  re- 
moved into  the  High  Court.  In  Beatty  v.  Haldan  the  order 
was  made  in  an  action  instituted  in  the  High  Court,  and  in 
Bergin  v.  Leclair  (not  reported)  an  action  had  been  insti- 
tuted in  the  High  Court,  and  the  questions  raised  in  the 
Surrogate  Court  were  directed  to  be  tried  in  that  action. 

Order  made  removing  matter  into  High  Court. 


Magee,  J.  November  29th,  1906. 

WEEKLY   COURT. 

MUEPHY  V.  BRODIE. 

Costs — Mortgage  Action — Executors — Trustee — Redemption  — 

Set-^ff, 

Hearing  on  further  directions  and  as  to  costs. 
F.  E.  Hodgins,  K.C.,  for  plaintiff. 
W.  H.  Blake,  K.C.,  for  defendants. 

Magee,  J. : — This  action  was  a  consolidation  of  two  ac- 
tions, the  first  brought  by  the  late  Margaret  Stuart  against 
John  L.  Murphy,  and  the  second  by  John  L.  Murphy  against 
Hugh  Brodie. 

In  the  consolidated  action  Mr.  Murphy  claimed  repay- 
ment by  defendant  Brodie  and  the  executor  of  Margaret 
Stuart's  will  of  $2,123.27,  paid  by  him  on  a  mortgage  and 
judgment  in  favour  of  J.  T.  McLaughlin,  and  also  claimed 
against  the  executor  $314  due  by  Mrs.  Stuart  to  him  for 
rent,  taxes,  etc.  By  counterclaim  the  executor  alleged  that 
the  mortgage  to  McLaughlin  for  $2,900  and  the  mortgage 
to  Mrs.  Murphy  for  $600,  were  each  for  too  large  a  sum,  and 
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included  unreasonable  interest  and  bonus  to  the  mortgagees, 
and  that  the  former  improperly  included  $200  for  profes- 
sional charges  and  disbursements  of  plaintiff,  and  that  plain- 
tiff had  omitted  to  apply  the  rents  and  profits  in  reduction 
of  the  interest  on  the  mortgagees,  and  the  counterclaim 
asked  that  plaintiff  be  ordered  to  convey  the  land  to  the 
executor  on  payment  of  the  amount  properly  due  on  the 
mortgages. 

At  the  trial  the  action  was,  as  against  defendant  Brodie, 
dismissed  with  costs;  the  mortgages  to  McLaughlin  and  Mrs. 
Murphy  were  declared  to  be  securities  for  only  $700  and 
$500  respectively,  with  interest,  thus  striking  out  large 
bonuses  allowed  the  mortgagees  by  plaintiff;  and  accounts 
were  directed;  and  on  payment  to  plaintiff  of  any  amount 
found  due  him  a  conveyance  to  defendant  was  ordered;  and 
further  directions    and  costs  were  reserved. 

After  the  trial  the  property  was  sold  by  plaintiff,  with 
the  consent  of  all  parties,  and  $3,183.79  received  therefrom 
by  plaintiff.  It  is  by  reason  of  this  amount  that  the  Master 
reports  a  balance  of  $719.85  owing  from  him.  But  for  that 
sale  there  would  have  been  a  large  sum  due  to  plaintiff. 

The  report  shews  that  at  the  date  of  the  issue  of  the 
writ  of  BTunmons  in  Stuart  v.  Murphy,  22nd  October,  1901, 
$340.29  was  owing  to  plaintiff  Murphy,  besides  his  account 
for  professional  services  and  disbursements,  which  was  only 
reduced  by  taxation  from  $200  to  $197.62.  This  would  be 
in  addition  to  the  sum  of  $300  and  interest  owing  to  Mr. 
Brodie,  for  whom  plaintiff  was  ^o  that  extent  trustee. 

On  2nd  May,  1902,  when  the  original  action  of  Murphy 
V.  Brodie  was  commenced,  there  was  owing  to  plaintiff 
$778.88  additional,  of  which  $727.12  was  principal  and  in- 
terest allowed  as  properly  paid  on  the  McLaughlin  mortgage. 

At  the  time  of  the  order  for  consolidation  there  was  a 
further  sum  of  $133.97  due  to  him. 

All  these  sums  were  irrespective  of  any  moneys  due 
from  Mrs.  Stuart  for  rent,  taxes,  etc.,  which  indeed,  if  paid 
to  plaintiff,  would  have  gone  to  reduce  his  claim.  Owing 
to  the  sale  it  was  not  by  the  parties  considered  necessary 
for  the  Master  to  inquire  or  report  as  to  those.  As  the 
action  was  dismissed  as  against  defendant  Brodie,  plaintiff 
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should  not,  as  against  the  executor,  have  any  costs  of  the 
original  action  of  Murphy  v.  Brodie  before  or  of  the  con- 
solidation order. 

Tn  the  original  action,  Stuart  v.  Murphy,  there  was  al- 
leged against  the  defendant  therein  improper  conduct  in  tak- 
ing the  deed  in  his  own  name,  and  also  in  mortgaging  and 
making  repairs  and  improvements.  Apart  from  that,  it  was 
an  action  for  redemption  in  eflEect,  but  without  tender  or 
offer  of  payment.  Those  charges  were  only  sustained  by 
the  reduction  of  the  amounts  of  two  mortgages.  The  re- 
ductions were,  however,  substantial,  and  the  arrangements 
which  rendered  them  necessary  were  spoken  of  as  extraor- 
dinary by  the  learned  Chief  Justice  who  tried  the  consoli- 
dated action.  In  view  of  those  arrangements,  Mr.  Murphy 
should  not  be  allowed  costs  before  or  of  the  consolidation 
order  in  Stuart  v.  Murphy,  nor  should  the  estate  of  Mrs. 
Stuart,  in  view  of  the  claim  she  put  forward. 

Since  the  consolidation  the  action  has  practically  been, 
as  against  the  executor,  a  mortgagee's  action,  in  which  the 
mortgagee  has  recovered  the  larger  portion  of  his  claim, 
and  was  not  at  the  trial  deprived  of  costs. 

Plaintiff  Murphy  should  have  his  costs  after  the  con- 
solidation order  down  to  and  including  the  trial  judgment, 
except  in  so  far  as  the  same  were  increased  by  the  attempt 
to  support  the  disallowed  claims  on  the  two  mortgages.  The 
executor  should  have  his  costs  down  to  and  including  the 
trial,  in  so  far  as  the  costs  of  defence  were  increased  by  the 
resistance  to  those  disallowed  claims. 

I*laintiff  should  also  have  the  costs  of  the  reference  and 
the  subsequent  costs  of  the  action.  I  assume  that  the 
Master  has  dealt  with  the  expenses  of  sale. 

The  amount  $719.85  found  by  the  Master  as  being  in 
plaintiff^s  hands,  it  has  been  agreed  by  the  parties,  shall  be 
reduced  by  $25,  leaving  $694.85.  He  is,  so  far  as  is  shewn, 
still  trustee  for  defendant  Brodie  to  the  extent  of  $300  and 
interest.  The  exact  amount  does  not  appear,  but  counsel 
can  probably  agree  upon  it.  If  not,  it  may  be  necessary  to 
have  proof  or  inquiry. 

Plaintiff's  costs  on  the  basis  stated  will  be  taxed  and 
those  of  the  executor  to  the  extent  mentioned,  and  the 
latter  set  off  pro  tanto  against  the  former.  The  difference 
between  the  excess  of  plaintiff's  costs  and  the  above  sum  of 
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$694.85  shall,  if  in  favour  of  plaintiff,  be  payable  to  him 
by  the  defendant  executor  forthwith  after  the  taxation,  and 
to  be  levied  de  bonis  et  terris  testatoris  et  si  non  de  bonis 
propriis. 

If  the  difference  be  against  plaintiff,  he  shall  be  liable 
to  pay  the  same,  with  interest  from  the  date  of  the  report 
to  be  calculated  at  5  per  cent,  per  annum,  unless  to  the 
satisfaction  of  the  registrar  it  is  shewn  that  the  $694.85 
or  a  greater  portion  of  the  proceeds  of  sale  have  been  set 
apart  on  special  deposit  in  a  chartered  bank  at  interest,  or 
otherwise  set  apart  by  agreement  of  the  parties,  and  in  such 
ease  at  the  rate  of  interest  actually  earned,  as  fixed  by  the 
registrar.  The  amount  shall  be  payable  by  plaintiff  to  de- 
fendant Brodie  to  the  extent  of  the  amount  due  him,  and 
any  surplus  shall  be  payable  to  the  executor.  If  there  be 
not  enough  to  pay  defendant  Brodie,  it  may  be  necessary  to 
make  inquiry  as  to  the  rents,  taxes,  etc.,  due  by  Mrs.  Stuart, 
and  it  may  be  spoken  to. 

The  judgment  should  be  without  prejudice  to  any  rights 
of  defendant  Brodie  against  his  co-defendant  or  Mrs. 
Stuart's  estate,  if  he  be  not  paid  in  full. 


MuLocK,  C.J.  November  29th,  1906. 

WEEKLY   COURT. 

Ee  EOBINSOX  AIS^D  VILLAGE  OF  BEAMSVILLE. 

Municipal  Corporations — Local  Option  By-law — Motion  to 
Quash — Technical  Objections  —  Suhstantial  Compliance 
with  Statute — Delay  in  Moving — Discretion — Refusal  to 
Quash. 

Motion  by  Robinson  to  quash  a  local  option  by-law 
passed  by  the  council  of  the  village  of  Boamsville  on  27th 
February,  1906. 

C.  H.  Pettit,  Grimsby,  for  applicant. 

A.  Mills  and  W.  E.  Raney,  for  the  village  corporation. 

MuLOCK,  C.J. : — Various  objections  are  taken  to  the 
validity  of  the  law.     It  was  contended  that  there  was  dis- 
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regard  of  many  of  the  preliminary  steps  required  by  the 
statute,  both  in  connection  with  the  publication  of  the  by- 
law and  the  voting  thereon.  It  was  conceded  by  the  ap- 
plicant that  it  could  not  be  shewn  that  the  irregularities 
complained  of  affected  the  result.  The  voting  took  place 
on  19th  February;  the  by-law  was  carried  by  a  majority  of 
6,  109  voting  for  and  103  against  it. 

At  the  Bar  it  was  stated  that  the  population  of  Beams- 
ville  was  between  800  and  900.  As  to  the  objection  that 
the  by-law  was  insufficiently  advertised,  it  is  impossible  to 
suppose  that  in  a  small  and  compact  community  like  the 
village  in  question,  the  fact  that  the  voting  was  to  take 
place  at  the  appointed  time  was  not  fully  known  to  the 
electorate.  The  fact  of  212  votes  in  all  having  been  cast 
establishes  this  point  clearly.  It  is  said  thiat  there  were  in  all 
293  names  on  the  voters^  list,  but  many  of  these  would 
doubtless  represent  absentees,  or  persons  whose  names  ap- 
peared more  than  once  on  the  lists.  The  actual  total  vote 
cast  is  a  large  number  out  of  a  total  population  under  900. 
Without  expressing  any  opinion  as  to  whether  the  publica- 
tion was  had  in  strict  compliance  with  the  statutory  re- 
quirements, it  was  evidently  sufficient  to  accomplish  the 
object  of  the  Act,  namely,  to  give  the  electorate  due  notice 
of  the  pending  election.  The  by-law  was  passed  by  the 
council  on  27th  February,  1906.  The  minutes  shew  that  it 
was  passed  on  22nd  February,  but  I  am  satisfied  from  the 
evidence  that  the  entry  of  this  by-law  on  the  minutes  of 
22nd  February,  instead  of  27th  February,  was  an  error  on 
the  part  of  the  clerk. 

No  steps  were  taken  to  quash  the  by-law  until  8th  Octo- 
ber, and  no  satisfactory  explanation  of  the  delay  is  forth- 
coming. The  by-law  on  its  face  is  good,  the  objections  to 
its  validity  having  reference  to  matters  outside  of  the  by- 
law. In  such  a  case  it  is  discretionary  with  the  Court  to 
exercise  its  authority  to  quash  a  by-law  on  summary  appU- 
cation:  Re  Bolton  and  Town  of  Peterborough,  16  TJ.  C.  B. 
389. 

The  by-law  was  carried  by  a  majority  of  6,  and  there 
does  not  appear  to  have  been  an  intentional  disregard  of  the 
formalities  required  to  be  observed  by  the  municipality  In 
connection  with  such  voting.  On  the  contrary,  the  voting 
appears  to  have  been  conducted  in  accordance  with  the 
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principles  laid  down  in  the  Municipal  Act,  and  the  result 
does  not  appear  to  have  been  aflfected  by  any  disregard  of 
formalities  called  for  by  the  Act. 

In  the  course  of  an  able  argument  Mr.  Pettit,  for  the 
petitioner,  admitted  that,  on  account  of  the  long  interval 
between  the  time  of  votiog  and  preparing  the  material  in 
connection  with  this  application,  it  was  difficult  to  obtain 
satisfactory  evidence  on  many  matters,  the  subject  of  his 
objections.  If  prompt  action  had  been  taken,  this  difficulty 
would  not  have  arisen. 

Where  a  by-law  of  this  nature  has  engaged  the  attention 
of  a  municipality,  and  been  duly  carried  and  gone  into  effect, 
a  motion  to  quash  should  be  promptly  made.  It  is  not  in 
the  public  interest  that  uncertainty  as  to  conditions  affect- 
ing the  liquor  traffic  should  exist  for  any  considerable  period 
of  time.*  In  this  instance  for  nearly  8  months  no  attack  was 
made  upon  the  by-law;  then  this  motion  was  launched,  and 
now,  for  the  first  time,  is  argued.  Should  the  by-law  be  set 
aside  on  a  technicality,  it  might  be  impossible  to  have  an- 
other submitted  to  the  electors  at  the  approaching  municipal 
elections,  which  would  not  have  been  th^  case  had  the 
petitioner  acted  with  greater  promptitude.  No  one  having 
for  nearly  8  months  moved  against  the  by-law,  it  may  be 
assumed  that  there  is  no  strong  public  opinion  against  it. 
On  account  of  this  delay,  the  Court  should,  I  think,  decline 
to  consider  any  of  the  objections  in  question,  none  of  which, 
so  far  as  I  see,  are  meritorious,  and  refuse  to  quash  the 
by-law,  which  is  legal  on  its  face. 

This  motion  should  be  dismissed  with  costs. 


Mabee,  J.  November  29th,  1906. 

TRIAL. 

ANDERSON  v.  ROSS. 

Covenant — Restraint  of  Trade — Termination  of  Partnership — 
Covenant  not  to  Carry  on  Similar  Business  —  Carrying 
on  Business  as  Agent  or  Manager  for  Another. 

Action  for  a  partnership  account.  Counterclaim  for  dam- 
ages for  breach  of  a  covenant  in  the  partnership  articles. 

F.  H.  Keef er.  Port  Arthur,  for  plaintiff. 

U.  Cassels,  K.C.,  and  W.  F.  Langworthy,  Port  Arthur, 
for  defendant. 
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Mabee,  J.: — The  parties  agreed  at  the  trial  upon  a 
referee  who  was  to  take  the  accounts  of  the  partnership, 
and  consent  minutes  were  filed  disposing  of  that  branch  of 
the  action. 

Plaintiff  and  defendant  had  entered  into  an  agreement 
in  May,  1904,  whereby  defendant  admitted  plaintiff  into 
partnership  with  him  in  the  jewelry  business  at  Port 
Arthur.  The  terms  of  the  partnership  are  fully  set  out. 
The  last  paragraph  of  the  agreement  is  as  follows :  "  12. 
From  and  after  the  determination  of  this  partnership,  the 
said  Anderson  shall  not  engage  in  or  be  interested  in, 
directly  or  indirectly,  any  business  in  the  town  of  Port 
Arthur  competing  or  interfering  with  the  business  of  the 
said  Koss,  and  the  said  Anderson  covenants  and  agrees  that 
her  husband,  the  said  Adam  C.  Anderson,  shall  not,  after 
the  determination  of  this  partnership,  carry  on  or  engage 
or  be  interested,  directly  or  indirectly,  in  any  business  in  the 
town  of  Port  Arthur  which  shall  compete  or  interfere  with 
the  business  of  the  said  fioss.^^ 

At  the  time  this  agreement  was  entered  into,  the  hus- 
band, Adam  C.  Anderson,  was  largely  in  debt,  and  judgments 
were  outstanding  against  him,  so  the  partnership  agreement 
was  made  with  his  wife,  Evangeline  M.  Anderson,  the  plain- 
tiff, who  by  it  agreed  that  her  huj^band,  Adam  C.  Anderson, 
should  devote  his  whole  time  and  attention  to  the  business, 
and  no  charge  was  to  be  made  against  the  firm  for  his  ser- 
vices. 

Upon  the  termination  of  the  agreement,  one  D.  F. 
Burke  purchased  a  jewelry  business  that  had  been  carried  on 
in  Port  Arthur  under  the  name  of  the  Port  Arthur  Jewelry 
Company,  and  engaged  Adam  C.  Anderson  to  manage  it. 
Mr.  Burke  is  not  a  jeweller;  he  says  that  he  is  at  the  store 
3  or  4  times  a  day,  and  that  Andersqp  looks  after  it  a?  a 
jeweller.  Anderson  says  he  manages  it,  and  is  paid  $175 
per  month;  that  he  has  no  money  invested  in  it,  nor  has  his 
wife;  that  he  learned  defendant's  private  marks  upon  his 
goods  and  the  persons  from  whom  he  bought  while  with 
him,  and  that  he  has,  since  connected  with  Mr.  Burke's 
business,  purchased  similar  goods  from  some  of  the  same 
firms  defendant  dealt  with.  Wesley  Henders  says  that  An- 
derson is  in  charge  of  the  Port  Arthur  Jewelry  Company, 
and  has  a  couple  of  boys  there  under  him.     Herbert  Green- 
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land,  who  sold  the  business  to  Mr.  Burke,  says  that  the 
negotiations  for  sale  all  took  place  at  Anderson's  house; 
that  he  (Anderson)  was  always  present;  and  that,  so  far  as 
he  knew,  Anderson  was  carrying  on  the  business. 

T  have  no  reason  to  doubt  the  statement  of  Mr.  Burke 
that  the  business  belongs  to  him,  and  that  Anderson  has 
no  money  invested  in  it,  and  it  remains,  therefore,  to  con- 
sider whether  this  state  of  facts  puts  the  wife  in  breach  of 
her  covenant  that  the  husband  should  not  "carry  on  or 
engage  or  be  interested,  directly  or  indirectly,  in  any  busi-* 
ness  in  Port  Arthur  which  shall  compete  or  interfere  with 
the  business  of  the  said  Eoss." 

Defendant  .  .  .  counterclaims  for  damages  for 
breach  of  this  covenant,  and  his  evidence  is  to  the  effect 
that  the  jewelry  business  which  Anderson  is  now  managing 
is  upon  the  opposite  corner  to  his,  and  that  it  interferes  with 
and  has  injured  his  business. 

Prior  to  the  partnership  Anderson  had  been  in  the  whole- 
sale jewelry  business  in  Toronto,  and  his  knowledge  of  the 
retail  business  and  the  local  conditions  connected  with  it  at 
Port  Arthur  was  gained  while  he  was  with  defendant  under 
the  partnership  agreement  between  his  wife  and  defendant. 

It  was  contended  for  plaintiff  that  there  was  no  breach; 
that  the  covenant  was  only  against  the  husband  being  en- 
gaged in  or  carrying  on  a  business  of  his  own,  or  in  which 
he  had  some  financial  interest,  and  could  not  be  read  tO' 
prevent  him  working  for  another  upon  salary  or  for  wages. 

Is  it  open  to  Anderson  to  engage,  as  he  has  done,  to 
manage  this  business  as  the  agent  of  Mr.  Burke,  without  a 
breach  of  the  wife's  covenant?  In  most  of  the  cases  in  our 
own  Courts  the  covenants  coming  in  question  expressly 
extended  to  prevent  the  covenantor  from  acting  as  the  agent 
of  another  in  the  particular  trade  or  business  covered  by 
the  agreement:  see  Cook  v.  Shaw,  25  0.  K.  124;  Wicher  v. 
Darling,  9  0.  E.  311;  Turner  v.  Burns,  24  0.  E.  28;  Parnell 
V.  Dean,  31  0.  E.  517. 

On  Eoper  v.  Hopkins,  29  0.  E.  580,  the  covenant  was 
wider  than  the  one  in  question  in  this  action.     ... 

It  is  stated  in  vol.  29  of  the  Am.  &  Eng.  Encyc.  of  Law, 
at  p.  859,  that  a  covenant  not  to  carry  on  a  certain  trade  is 
broken  where  the  covenantor  does  so  as  the  agent  or  man- 
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ager  or  employee  of  another^  and  many  American  and  some 
English  cases  are  cited.  .  .  They  cannot  all  be  regarded 
as  supporting  in  entirety  the  rule  as  stated;  indeed  many 
of  them  are  clearly  distinguishable.  On  the  other  hand, 
in  Allen  v.  Taylor,  19  W.  E.  35,  the  words  were,  "  exercise 
and  carry  on  a  trade,"  and  it  was  held  that  this  meant  to 
carry  it  on  upon  the  defendant's  own  account.  This  case 
was  discussed  in  Palmer  v.  Mallet,  36  Ch.  D.  at  p.  422, 
where  Cotton,  L.J.,  said:  "^Cjtrrying  on  a  trade'  implies, 
to  my  mind,  that  the  person  engaged  in  it  is  engaged  in  it 
qua  trade,  that  is  to  say,  as  a  trade  producing  profit  or  loss 
which  is  to  be  shared  by  him,  and  that  is  not  the  case  if  he 
is  merely  a  salaried  assistant."  It  is  true  that  this  was  by 
way  of  distinguishing  Allen  v.  Taylor.     .     .     . 

[Reference  also  to  Hawlinson  v.  Clarke,  14  M.  &  W.  187; 
Tabor  v.  Blake,  61  N.  H.  83;  Jones  v.  Heavens,  4  Ch.  D. 
636.] 

I  think  the  weight  of  authority  is  in  favour  of  the  posi- 
tion contended  for  by  plaintiH,  and  that  the  engagement  of 
the  husband  as  the  manager,  at  a  salary,  of  the  business  of 
Mr.  Burke,  is  not  a  breach  of  the  covenant. 

It  was  not  argued  that  there  could  be  any  injunction,  and 
damages  only  were  claimed. 

In  the  view  I  have  taken,  the  counterclaim  must  be  dis- 
missed with  costs. 


November  29th,  1906. 
divisional  court. 
BEX  V.  McARTHUR. 

Justices  of  the  Peace  —  Conviction  —  Liquor  License  Act  — 
Weight  of  Evidence — Review  on  Motion  to  Quash — Con- 
duct of  Magistrates — Costs. 

.  Motion  by  defendant  to  make  absolute  a  rule  nisi  to  quash 
«•  conviction  for  selling  intoxicating  liquor  without  a  license, 
Contrary  to  the  Liquor  License  Act. 

The  motion  was  heard  by  Falconbridge,  C.J.,  Brixton, 

J.,  RiDDELL,  J. 

G.  H.  Kilmer,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  magistrates  and  com- 
plainant. 


REX  V.  McAETHUR,  G95 

BiDDELL,  J.: — A  number  of  objections  taken  were  dis- 
posed of  on  the  argument,  one  of  which  should  be  men- 
tioned in  view  of  its  bearing  upon  the  question  of  costs. 

The  evidence  having  been  given  before  two  justices  of 
the  peace,  they  retired  to  consider  their  decision.  Before 
announcing  it  they  sent  for  and  were  closeted  with  the  pri- 
vate prosecutor,  the  license  inspector,  for  a  period  variously 
estimated  at  from  15  minutes  to  an  hour  or  more.  As  all 
three  swear  that  nothing  was  discussed  or  mentioned  except 
the  amount  of  costs  to  which  the  witnesses  were  entitled,  we 
thought  this  was  not  sufficient  to  quash  tlie  conviction. 
But  the  circumstance  was  suspicious  and  much  to  be  de- 
precated. Magistrates  should  remember  that  while  the  most 
important  thing  is  for  them  to  be  impartial  and  right,  it 
is  not  much  less  important  that  litigants  and  the  public 
generally  should  believe  in  their  impartiality  and  rectitude. 
I  think  that  conduct  of  this  kind  should  not  be  passed  over 
without  comment,  and  that  it  is  sufficient  to  deprive  the 
magistrates  and  inspector  of  costs. 

Decision  was  reserved  that  we  might  consider  how  far 
the  evidence  justified  a  conviction. 

It  has  long  been  the  rule,  in  this  Division  at  least,  that 
if  there  were  any  evidence  upon  which  a  conviction  could  be 
based,  the  Court  would  not  consider  the  weight  of  evidence. 
As  it  has  been  suggested  that  this  rule  has  been  relaxed,  I 
have  gone  over  the  cases  with  care,  and  have  come  to  the 
conclusion  that  the  rule   should  be   reaffirmed.     .     .     . 

[Eeference  to  liegina  v.  Green,  12  P.  R.  373,  375;  In 
re  Trepanier,  12  S.  C.  E.  Ill,  129;  Rex  v.  Wilkes,  12  0.  L. 
B.  264,  266,  7  0.  W.  R.  854;  Regina  v.  Bowman,  2  Can. 
Grim.  Cas.  410;  Rex  v.  Daun,  12  0.  L.  R.  227,  235,  8  O.  W. 
B.  ITS.] 

The  fact  that  no  appeal  lies  from  the  decision  of  the 
justices  makes  no  difference.  Where  the  legislature  has, 
of  set  purpose  or  otherwise,  omitted  to  give  an  appeal,  we 
cannot  supply  the  omission. 

I  cannot  find  that  any  case  lays  down  principles  leading 
to  a  different  conclusion. 

The  analysis  of  the  evidence,  then,  being  qualitative  and 
not  quantitative,  it  is  clear  that  the  conviction  should  stand. 
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Wakefield  testifies  as  follows:  ".  .  .  Was  in  Mc- 
Arthur^s  place  twice  on  12th  July.  Called  there  in  the 
morning  and  had  a  drink;  supposed  it  was  lager  beer.  I 
know  what  heer  is;  would  not  swear  positively  it  was  beer, 
hut  to  the  hest  of  my  knowledge  and  belief  it  was  beer. 
I  think  it  was  paid  for,  but  do  not  know  who  paid  for  it 
Iced  water  was  not  mentioned  there  in  my  presence.  I  saw 
change  was  given.  Saw  several  glasses  on  what  I  took  for 
the  bar  or  counter.  I  picked  one  of  the  glasses  up  and  drank 
the  contents.  I  did  not  see  where  it  was  taken  from.  There 
was  a  keg  of  beer  in  the  other  rig,  and  it  reached  there 
just  ahead  of  us.  Both  rigs  contained  Orangemen  going  to 
Paisley  to  attend  the  celebration.  The  keg  referred  to  was 
not  taken  out  of  the  rig  at  McArthur's  to  the  best  of  my 
knowledge. 

There  is  enough  here  to  justify  the  magistrates  in  find- 
ing that  a  sale  had  been  made  to  Wakefield  in  violation  of 
the  Act. 

Bule  discharged  without  costs. 

Falconbridoe,  C.J.,  and  Britton,  J.,  gave  reasons  in 
writing  for  the  same  conclusion. 


XovEMBER  29th,  1906. 

DIVISIONAL  COURT. 

WALKERVILLE  BREWERY  CO.  v.  KNITTLB. 

Costs — Action  by  Execution  Creditors  for  Declaration  that 
Land  Subject  to  Execution — Class  Suit — Payment  of  Ex- 
ecution Creditors'  Claim — Disposition  of  Costs, 

Appeal  by  the  plaintiffs  from  the  judgment  of  Teetzel, 
J.,  dismissing  without  costs  an  action  brought  by  execution 
creditors  of  John  Knittle,  deceased,  against  his  widow,  for 
a  declaration  that  certain  lands  conveyed  to  her  in  her 
husband's  lifetime  were  in  reality  his  propei*ty  and  exigible 
under  plaintiffs^  execution. 

W.  R.  Smyth,  for  plaintiffs. 

I.  Grenizen,  Petrolia,  for  defendant. 
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The  Court  (Boyd,  C,  Magee,  J.,  Mabee,  J.),  postponed 
the  determination  of  the  appeal  for  a  certain  period  in 
order  to  allow  the  defendant  to  pay  the  plaintiffs'  claim, 
which  she  did. 

The  judgment  of  the  Court  was  delivered  by 

Boyd,  C.  : — In  this  case,  after  trial  had  before  Teetzel, 
J.,  he  dismissed  the  action  without  costs.  There  were  rea- 
sons why  he  might  well  adopt  this  course  as  to  costs.  Plain- 
tiffs now  seek  to  vacate  the  result  of  the  trial  and  have  a 
new  trial.  We  could  not  grant  this  except  on  the  usual 
terms  as  to  payment  of  costs  of  the  futile  trial.  But  at  our 
suggestion  we  gave  opportunity  to  defendant  to  settle  the 
claim  of  the  creditors  who  sue,  and  this  has  been  done  as 
reported  to  us.  This  payment  of  the  creditors  who  sue  re- 
presentatively is  an  end  of  the  action  if  made  before  judg- 
ment: Driffil  V.  Ough,  ante  496.  It  would  leave  only  the 
costs  incurred  up  to  the  date  of  payment  to  be  disposed  of. 
It  does  not  appear  to  be  of  use  to  have  further  argument  as 
to  this  matter  of  costs.  I  think  substantial  justice  will  be 
done  by  letting  each  party  answer  his  own  costs.  And  that 
will  be  the  judgment  of  the  Court:  no  costs,  and  the  suit 
is  ended  by  payment. 


MacMahon,  J.  November  30th,  1906. 

.     TRIAL. 

nARVISOX  V.  CORNELL. 

Master  and  Servant — Contract  of  Hiring — Covenant  hy  Ser- 
vant not  to  Enter  into  Similar  Employment  at  Terminr 
ation  of  Engagement — Oppressive  and  Void  Contract — 
Wrongful    Dismissal — Damages  —  Evidence — A  dmissibU- 

i*y- 

Action  by  defendant's  former  employer  to  recover  dam- 
ages for  an  alleged  breach  by  defendant  of  a  covenant  con- 
tained in  the  contract  of  hiring,  and  counterclaim  by  defend- 
ant against  plaintiff  for  breach  of  the  contract  by  dismissal 
of  plaintiff. 

C.  A.  Hasten,  for  plaintiff. 

W.  H.  Blake,  K.C.,  for  defendant. 
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MacMahon,  J. : — Defendant  prior  to  entering  the  service 
of  plaintiff  had  been  employed  in  driving  a  laundry  waggon 
in  the  city  of  Hamilton.  About  5th  September,  1905,  plain- 
tiff, a  tea  merchant  in  Hamilton,  then  owning  two  delivery 
waggons  for  use  in  his  business  of  selling  and  delivering  tea 
in  and  about  Hamilton,  employed  defendant  as  driver  and 
to  sell  and  deliver  tea  on  one  of  the  routes. 

On  2nd  October  defendant  entered  into  a  written  agree- 
ment to  act  as  salesman  and  delivery  clerk  for  plaintiff  for 
12  months,  for  which  he  was  to  be  paid  $10  a  week  and  a 
commission  of  12  per  cent,  on  cash  collected  over  $75  per 
week,  providing  the  average  was  continued  for  the  month. 

The  following  clause  was  contained  in  the  agreement: 
"  And  I,  the  said  party  of  the  second  part  (defendant),  do 
hereby  agree  and  do  accept  the  position  of  representative 
salesman  and  delivery  clerk  for  the  term  of  12  calendar 
months  from  the  date  of  the  agreement,  and  do  solemnly 
promise,  and  by  virtue  of  my  signature  below  and  in  the 
presence  of  two  witnesses  whose  names  appear  at  the  foot  of 
this  agreement,  that  upon  the  expiration  of  this  agreement, 
or  its  termination  at  any  time  for  whatsoever  reason,  not  to 
enter  into  the  employ  of  any  party  or  parties  engaged  in  the 
sale  of  tea,  or  house  to  house  sale  of  tea,  in  the  province  of 
Ontario,  for  the  space  of  12  calendar  months  from  the  ex- 
piration of  this  agreement,  nor  enter  into  any  partnership 
with  any  party  or  parties  directly  or  indirectly  engaged  in 
the  tea  business  as  before  specified  in  the  said  province  of 
Ontario,  nor  to  myself  commence  the  business  of  selling  tea 
on  my  own  account  in  the  said  province  of  Ontario  for  the 
space  of  12  calendar  months  from  the  expiration  of  this 
agreement  for  whatever  reason." 

Defendant  continued  in  the  employment  of  plaintiff  for 
48  weeks,  his  average  wages  during  that  time  being  $15.11 
a  week.  Early  in  August,  1906,  plaintiff's  business  was 
turned  into  a  limited  liability  company  .  .  .  and  plain- 
tiff   ..     .    was  appointed  general  manager  and  treasurer. 

A  few  days  before  27th  August,  plaintiff  called  defendant 
into  the  .  .  .  company's  shop,  and  read  over  to  him  an 
agreement  which  he  desired  him  to  sign,  whereby  he  was  to 
enter  the  service  of  the  .  .  .  company  for  a  period  of 
12  months  from  the  date  of  the  document  (blanks  being  left 
for  the  date),  on  the  same  terms  and  conditions  as  those 
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upon  which  defendant  had  been  employed  by  plaintiff,  with 
the  exception,  defendant  said,  that  the  agreement  as  read 
to  him  provided  for  payment  to  him  of  10  per  cent,  instead 
of  12  per  cent,  commission.  Defendant  said  he  would  re- 
quire to  consider  it  ...  On  27th  August  .  .  .  de- 
fendant said  he  would  sign  it  if  his  wages  were  increased  by 
$2  per  week.  This  plaintiff  refused  to  give.  Plaintiff  then 
said  he  had  instructions  from  the  president  of  the  company 
not  to  let  a  driver  go  out  unless  he  signed  the  contract. 
Defendant  then  went  outside  to  the  delivery  waggon  and 
asked  plaintiff  if  he  was  discharged.  x\ccording  to  plaintiff, 
his  answer  was,  "  No,  not  discharged,  but  I  have  no  further 
work  for  you.^'  The  evidence  of  John  W.  EUitt  (a  stock- 
holder in  the  company)  and  of  defendant  is,  that  what 
plaintiff  said  was,  that  he  had  instructions  from  the  presi- 
dent not  to  let  a  driver  go  out  unless  he  signed  the  contract. 
This  I  regard  as  the  true  version  of  what  took  place. 

Defendant  accepted  that  as  a  dismissal,  and  I  find  that 
he  was  justified  in  so  doing.  He  then  procured  employment 
in  connection  with  a  similar  business  in  Hamilton. 

Defendant,  at  the  time  he  signed  the  agreement  of  2nd 
October,  1905,  was  just  18  years  old,  and  he  said  that  before 
signing  he  asked  plaintiff  what  the  meaning  of  the  clause 
commencing  "not  to  enter  into  the  employment  of  any 
party ,^^  etc.,  was,  and  he  said  that  plaintiff  told  him  that  it 
did  not  matter  much,  and  on  that  he  signed  the  agreement. 
That  statement  remained  uncontradicted  by  plaintiff,  so  it 
must  be  taken  that  the  assurance  was  given  to  defendant 
that  that  part  of  the  contract  was  not  of  any  moment. 

Defendant,  about  6th  September,  1906,  purchased  from 
one  Martin  Sickle  a  small  tea  business  in  Hamilton.  .  .  . 
Plaintiff  obtained  an  injunction  on  15th  September,  and 
defendant's  shop  was  closed  for  about  a  fortnight,  when 
the  injunction  was  dissolved. 

The  business  that  plaintiff  had  in  Hamilton  was  not 
an  extensive  one,  being  carried  on  at  first  with  two  waggons, 
and  after  a  time  a  third  waggon  was  employed  in  the  ser- 
vice. The  territorial  scope  of  the  business  was  not  wide, 
being  30  miles  to  the  east,  at  Dunnville,  20  miles  to  the 
south,  at  Caledonia,  and  7  or  8  miles  to  the  north,  at  Water- 
down;  and  it  was  in  contemplation  to  extend  as  far  west 
as  Brantford,  a  distance  of  about  30  miles.     .     .     . 
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[Reference  to  Harner  v.  Graves,  7  Bing.  735;  Mallom 
V.  May,  11  M.  &  W.  667;  Nordenfelt  v.  Maxim  Xordenfelt 
Guns  and  Ammunition  Co.,  [1894]  A.  C.  535;  Leather  Cloth 
Co.  V.  Lorsant,  L.  R.  9  Eq.;  Rousillon  v.  Rousillon.  14  Ch. 
D.  at  p.  369;  Underwood  v.  Baker,  [1899]  1  Ch.  300; 
Badische  Anilin  und  Soda  Fabrik  v.  Schott,  [1892]  3  Ch. 
487;  Haynes  v.  Doman,  [1899]  2  Ch.  at  p.  24.] 

If  a  person  in  the  same  business  were  to  give  evidence 
as  to  what  precautions  were  required  in  order  to  protect  his 
business,  he  would  be  stating  what  he  couceived  would  be  a 
reasonable  contract  for  the  protection  of  his  interests;  and 
it  is  in  relation  to  that  that  a  witness  is  precluded  from  ex- 
pressing an  opinion. 

Evidence  was  tendered  as  to  contracts  entered  into  by 
a  tea  merchant  in  Montreal  with  his  salesman  and  delivery 
clerk,  where  the  business  was  extended  to  Ottawa,  Kingston, 
and  other  places  in  Ontario  far  distant  from  Montreal.  The 
evidence  was  also  tendered  of  Mr.  Whaley,  the  president  of 
the  Ocean  Blend  Tea  Co.  of  Toronto.  ...  I  rejected 
the  evidence  in  each  case  because  the  nature  and  magni- 
tude of  the  trade  conducted  by  these  establishments  would 
be  no  guide  as  to  what  is  customary  or  what  precautions 
would  be  required  in  a  small  business  like  plaintiff's.    .    .    . 

Not  only  was  the  territory  over  which  plaintiif's  business 
was  carried  on  very  restricted,  but  the  sales  were  very  lim- 
ited ;  so  that,  in  my  view  of  the  evidence,  it  would  be  pre- 
posterous to  hold  that  the  clause  complained  of  in  the  agree- 
ment was  necessary  for  the  protection  of  plaintiff's  interests, 
and  it  is  therefore  oppressive  and  void. 

Action  dismissed  with  costs.  Damages  of  defendant  on 
his  counterclaim  assessed  at  $200,  and  judgment  against 
plaintiff  for  that  sum  with  costs. 


November  30ih,  1906. 
divisional  court. 
REX  V.  SPELLMAN. 
Police  Matjistraie — Jvrisdirfion — City  Magistrate  —  Appoint- 
ment  of  Magistrate  for  County— Conviction — Motion  to 
Quash, 

^Motion  by  defendant  to  quash  liis  conviction  by  I).  W. 
Dumble,  police  magistrate  for  the  city  of  Peterborough,  for 
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selling  intoxicating  liquor  without  a  license,  in  the  village 
of  Lakefield,  in  the  county  of  Peterborough,  upon  the 
ground  that  the  magistrate  had  no  jurisdiction. 

The  motion  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Mabee,  J. 

J.  Haverson,  K.C.,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Britton,  J. :— On  31st  August,  1906,  at  the  city  of  Peter-/ 
borough,  defendant  was  convicted  by  D.  W.  Dumble,  as 
police  magistrate  for  the  city  of  Peterborough  and  for  the 
county  of  Peterborough,  of  selling  intoxicating  liquor  at 
Lakefield,  in  that  county,  without  having  a  license  to  sell. 
Spellman  was  fined  $100. 

The  objection  strongly  pressed  by  counsel  for  defendant 
was  that  Dumble  had  no  jurisdiction  to  try  the  accused  for 
the  offence,  because  (a)  he  is  not  police  magistrate  for  the 
county,  and  (b)  as  police  magistrate  fox  the  city  he  had  no 
jurisdiction  to  try  a  man  for  an  offence  committed  in  the 
county  outside  of  the  city,  there  being  a  police  magistrate 
for  the  county,  and  in  this  instance  Dumble  was  not  acting 
because  of  the  illness  or  absence  or  at  the  request  of  that 
county  police   magistrate. 

Dumble  was  appointed  a  police  magistrate  for  the  then 
town  of  Peterborough  on  25th  November,  1882.  He  ttill 
holds  the  office  for  the  city  of  Peterborough — that  is  con- 
ceded. His  appointment  as  police  magistrate  for  the  town 
was  authorized  by  R.  S.  0.  1877  ch.  72. 

The  statute  41  Vict.  ch.  4,  sec.  9,  authorized  the  appoint- 
ment of  a  police  magistrate  for  a  county,  etc.,  and  on  22nd 
April,  1886,  Dumble  was  appointed  a  police  magistrate  for 
the  county  of  Peterborough.  This  sec.  9  was  carried  into 
B.  S.  0.  1887  as  sec.  9  of  ch.  72. 

In  1885,  by  45  Vict.  ch.  17,  sec.  1,  provision  was  made 
for  the  appointment  of  a  salaried  police  magistrate  for  the 
county  after  the  passing  of  a  resolution  by  the  county  coun- 
cil afBrming  the  expediency  of  such  appointment.  This 
authority  is  continued  by  R.  S.  0.  1887  ch.  72,  sec.  8,  and 
by  K.  S.  0.  1897  ch.  87,  sec.  15. 
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George  Edmison  was  appointed  a  police  magistrate  for 
the  county  of  Peterborough  on  30th  July,  1889.    .    .    . 

The  appointment  of  George  Edmison  cannot,  'ii  the  cir- 
cumstances, be  considered  to  be  in  any  way  "  in  the  place 
and  stead  "  of  Dumble,  and  so  Dumble^s  appointment  for 
the  county  is  not  revoked. 

But,  further,  I  agree  with  the  argument  for  the  Crown 
that  Dumble,  as  police  magistrate  for  the  city,  and  adjudi- 
cating in  the  present  case,  was  within  his  jurisdiction. 

The  powers  given  to  the  police  magistrate  for  a  town  or 
city  by  R.  S.  0.  1877  ch.  72,  sees.  4  and  7,  are  continued  by 
R.  S.  0.  1897  ch.  87,  sees.  27  and  30. 

By  sec.  27  Dumble  is  ex  oflScio  a  justice  of  the  peace  for 
the  whole  county  of  Peterborough. 

By  sec.  30,  sitting  as  a  police  magistrate  he  has  power 
to  do  alone  whatever  is  authorized  by  any  statute  in  force 
in  Ontario,  within  the  legislative  authority  of  the  province, 
to  be  done  by  two  or  more  justices  of  the  peace,  and  he  has 
that  power  while  acting  anywhere  within  the  county  for 
which  he  is  ex  officio  a  justice  of  the  peace. 

My  opinion  is  confirmed  by  sec.  360.     .     .    . 

The  inference  is  that  a  police  magistrate  for  a  town  or 
city  has  jurisdiction  in  the  county  and  outside  of  what 
may  l)e  called  his  limits,  if  he  chooses  to  exercise  it,  although 
he  is  not  bound  to  do  so.  Section  17  does  not,  I  think,  re- 
strict the  action  of  a  police  magistrate.  Section  20  is  re- 
strictive, but  only  to  police  magistrates  appointed  for  county 
or  district  or  part  of  a  county  or  district.  Hunt  q.  t.  t. 
Shaver,  22  A.  K.  202,  emphasizes  the  distinction  created  by 
statute  between  a  police  magistrate  when  acting  either  as 
such  or  as  ex  officio  justice  of  the  peace. 

The  conviction  should  be  affirmed'  without  costs. 

Falconbridge,  C.J.,  gave  reasons  in  writing  for  the  aamfi 
conclusion,  referring  to  Smyth  v.  Latham,  9  Bing.  692,  710; 
Robertson  v.  Freeman,  22  U.  C.  E.  298. 

Mabee^  J.,  concurred. 
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November  30th,  190C. 
C.A. 
REX  V.  BURE. 

Criminal  Law — Stduction  of  Oirl  under  16 — Evidence — Cor- 
roboraiion — Acquittal  —  Appeal  by  Crown  —  New  Trial — 
Criminal  Code,  sec.  7^6. 

Case  stated  by  the  acting  Chairman  of  the  General  Ses- 
sions of  the  Peace  for  the  county  of  Kent,  pursuant  to  the 
direction  of  the  Court  of  Appeal,  under  sec.  743  of  the 
Criminal  Code. 

The  accused  was  placed  on  trial  at  the  sittings  of  the 
General  Sessions  of  the  Peace  for  Kent  in  June,  1906,  at 
which  the  junior  Judge  of  the  County  Court  was  presiding  as 
Chairman. 

The  indictment  charged  that  the  accused  seduced  and 
had  illicit  intercourse  with  a  girl  of  previously  chaste  char- 
acter above  the  age  of  14  years  and  under  the  age  of  16 
years,  not  being  his  wife. 

The  girl  testified  to  acts  of  illicit  intercourse  between 
her  and  the  accused,  and  other  witnesses  were  examined  for 
the  purpose  of  corroborating  her  testimony. 

At  the  conclusion  of  the  evidence  for  the  Crown,  the 
Chairman  ruled  that  there  was  not  the  corroboration  re- 
quired by  sec.  684  of  the  Criminal  Code,  and  he  withdrew 
the  case  from  the  jury,  and  directed  the  accused  to  be  dis- 
charged. 

The  question  submitted  was  whether  the  rulmg  was 
right. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

J.  E.  Cartwright,  K.C.,  for  the  Crown. 

0.  L.  Lewis,  Chatham,  for  the  accused. 

Moss,  C.J.O.: — ^TJnder  sec.  684  a  person  accused  of  an 
offence  of  the  nature  charged  in  this  case  is  not  to  be  conr 
TOL.  nn.  o.w.B.  NO.  19—52 
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victed  upon  the  evidence  of  one  witness  unless  such  witness 
is  eorrohorated  in  some  material  particular  by  evidence 
implicating  the  accused. 

This  does  not  necessarily  make  it  incumbent  upon  the 
Crown  to  adduce  testimony  of  another  or  other  witnesses 
to  the  acts  charged.  To  do  so  would  be  virtually  to  render 
a  conviction  impossible  in  the  majority  of  cases  like  the 
present.  It  is  enough  if  there  be  other  testimony  to  facts 
from  which  the  jury,  or  other  tribunal  trying  the  case, 
weighing  them  in  connection  with  the  testimony  of  one  wit- 
ness, may  reasonably  conclude  that  the  accused  committed 
the  act  with  which  he  is  charged. 

In  this  case  it  was  shewn  that  the  accused  was  seen  tak- 
ing improper  liberties  with  the  girl  on  more  than  one  occa- 
sion^ and  that  he  had  on  at  least  two  occasions  expressed  a 
strong  desire  for  seraal  intercourse  with  her. 

And  there  was  also  given  in  evidence  a  statement  made 
by  him  after  the  alleged  offence  from  which  it  might  not 
unreasonably  be  inferred  that  he  had  availed  himself  of  the 
opportunity  afforded  him  through  the  absence  from  home 
for  some  days  of  the  girl's  parents,  during  which  he  was  left 
in  charge  of  the  house  where  the  girl  and  her  young  brothers 
and  sisters  were. 

These  matters  were  material  to  the  charge,  and  pointed 
to  the  accused  as  the  perpetrator  of  the  offence,  and  thej 
should  not  have  been  withdrawn  from  the  jury. 

The  answer  to  the  question,  therefore,  should  be  in  the 
negative,  and,  under  all  the  circumstances  of  the  case,  a 
new  trial  should  be  directed. 

It  may,  however,  be  pointed  out  that  sec.  746  of  the  Code 
does  not  make  it  obligatory  on  the  Court  to  direct  a  new 
trial  in  every  case  which  comes  before  it  under  the  jurisdic- 
tion conferred  by  the  Code. 

The  language  of  the  section  is  permissive,  and  the  Court, 
in  addition  to  the  other  powers  conferred  upon  it,  is  enahled 
to  make  such  other  order  as  justice  requires.  The  matter 
is  left  to  the  Court  to  exercise  its  discretion  in  each  ^^ase  as 
the  circumstances  seem  to  require. 

It  follows  that  there  can  be  no  general  rule,  aud  the 
Court  ought  not,  in  any  one  case,  to  attempt  to  lay  clown 
what  considerations  should  govern  in  another.     The  ^^" 
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siderations  influencing  the  exercise  of  discretion  in  one  class 
of  cases  may  differ  materially  from  those  affecting  it  in 
another  class.  Especially  may  this  be  so  in  cases  where  the 
accused  has  been  discharged,  and  the  Crown  is  appealing. 
There  the  same  considerations  as  would  govern  where  the 
accused  has  been  convicted,  and  is  the  appellant,  would  not 
necessarily  be  applicable:  Rex  v.  Karn,  5  0.  L.  E.  704,  2 
O.  W.  R.  335. 

Having  regard  to  the  nature  of  the  offence  and  the  cir- 
cumstances under  which  it  has  been  sworn  it  was  committed, 
the  present  case  is  one  in  which  the  discretion  should  be 
exercised  in  such  manner  as  to  afford  the  Crown  an  oppor- 
tunity of  once  more  putting  the  law  in  motion  against  the 
accused,  if  it  thinks  fit  to  do  so. 

OsLER,  Garrow,  Maclaren,  and  Meredith,  JJ.A.,  con- 
curred; OsLER  and  Meredith,  JJ.A.,  giving  reasons  in 
writing. 


November  30th,  1906. 

C.A. 

BALDOCCHI  V.  SPADA. 

Bankruptcy  and  Insolvency  —  Transfer  of  Ooods  by  Insol- 
vent io  Creditor  —  Preference  —  Presumption — Rebuttal  — 
Absence  of  Fraudulent  Intent — Actual  Advance  of  Money, 

Appeal  by  plaintiffs  from  judgment  of  Britton,  J.,  at 
the  trial  (7  0.  W.  E.  325)  dismissing  an  action  brought  by 
creditors  of  defendant  Spada  to  set  aside  a  transfer  of  cer- 
tain goods  by  defendant  Spada  to  defendant  Garborino, 
upon  the  ground  that  such  transfer  was  made  with  intent 
to  give  to  defendant  Garborino  a  fraudulent  preference  over 
the  other  creditors  of  defendant  Spada. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

R.  McKay  and  G.  Grant,  for  plaintiffs. 

J.  Tytler  and  R.  G.  Smythe,  for  defendant  Garborino. 
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Garrow,  J.A.  : — The  facts  are  very  fully  set  forth  in  the 
careful  and  well  reasoned  judgment  of  Britton,  J.,  and,  ap- 
proving, as  1  do,  of  his  conclusions,  I  have  very  little  to  add. 

The  main  question  was  one  of  fact,  namely,  did  Garbor- 
ino  know,  or  should  he  have  inferred  from  the  facts  and 
circumstances  within  his  knowledge,  that  Spada  was  insol- 
vent at  the  time  the  impeached  transaction  was  entered  into, 
No  doubt  Spada  knew,  and  he  may  have  intended  to  prefer 
his  old  friend  and  fellow-countryman,  but  his  knowledge  and 
intention  alone  are  not  suf&cient. 

Upon  the  question  of  Garborino^s  knowledge  or  lack  of 
knowledge  much  depended  upon  whether  Garborino's  own 
evidence  was  believed  or  not,  in  other  words,  upon  his  credi- 
bility. Britton,  J.,  evidently  regarded  him  as  credible,  and 
based  his  conclusions  of  fact  upon  that  assumption.  Under 
these  circumstances,  it  is  not,  I  think,  open  to  an  appellate 
court  to  reverse  his  findings  unless  it  clearly  appears  either 
that  the  facts  deposed  to  are  in  themselves  insufficient  in 
law  to  constitute  a  good  defence,  or  that  unwarranted  in- 
ferences have  been  drawn  from  indirect  facts,  or  other 
apparent  error  committed  in  reaching  the  conclusion  in  ques- 
tion. In  my  opinion,  none  of  these  appear.  I  have  read 
carefully  the  evidence,  and  I  would,  I  think,  have  reached 
the  same  conclusions  as  those  of  the  learned  Judge  at  the 
trial.  Kegard  must  be  had  to  the  whole  course  of  dealing, 
and  not  to  the  few  isolated  remarks,  after  the  event,  which 
fell  from  defendant  Garborino  in  his  examination,  about 
feeling  "  funny  "  and  "  afraid."  They  were  both  Italians, 
Garborino  at  least  with  an  imperfect  knowledge  of  English. 
Spada  had  begun  as  a  dealer  in  fruits  in  a  small  way  in  the 
western  part  of  the  city,  and  had  prospered  until  he  had  an 
extensive  wholesale  shop  and  business  much  nearer  the  busi- 
ness centre.  Garborino  was  in  a  somewhat  similar  line  of 
business,  but  in  a  much  smaller  way.  He  appears  through- 
out to  have  had  the  utmost  confidence  in  Spada.  He  had 
proved  this  before  the  transaction  in  question  by  making  to 
him  from  time  to  time  very  considerable  loans,  amounting  in 
all  to  $2,500,  without  asking  or  obtaining  any  security;  and 
the  readiness  with  which  he  concurred  in  Spada's  suggested 
mode  of  carrying  out  the  transaction  now  in  question  shews 
that  his  confidence  had  not  been  impaired.  Spada's  business 
was  then  to  all  appearances  as  flourishing  as  ever.    It  was 
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no  unusual  thing  for  a  business  man,  importing  large  quan- 
tities of  merchandise  from  foreign  countries,  to  require  at 
times  to  borrow  money,  or  even  to  hypothecate  warehoused 
goods.  He  saw  Spada  make  a  large  deposit  at  the  Imperial 
Bank  to  release  that  bank's  warehouse  receipt,  and  may  well 
have  thought  that,  with  the  aid  of  the  $1,900  which  he  was 
to  advance,  Spada's  chief  liabilities  would  be  satisfied.  The 
matter  was  gone  about  very  deliberately.  There  was  no 
apparent  haste,  no  solicitors  were  employed.  There  was  no 
pressure  or  urging  on  the  part  of  Garborino,  except  that  he 
very  naturally  wished  to  have  matters  so  arranged  that  his 
own  money  deposited  in  the  Dominion  Bank  might  be  re- 
leased. These  and  other  circumstances,  all  consistent,  all 
go  to  shew  that  at  least  defendant  Garborino  believed  he  was 
dealing  with  a  perfectly  solvent  debtor,  in  no  real  financial 
difficulty  whatever,  and  had  on  his  part  certainly  no  actual 
intent  in  what  was  being  done  to  obtain  a  preference  over 
Spada's  other  creditors. 

And,  in  my  opinion,  there  was,  in  addition,  an  actual 
bona  fide  advance  of  the  $1,900,  within  the  meaning  of  sec. 
3,  sub-sec.  1,  of  E.  S.  0.  1897  ch.  147,  sufficient  to  sustain 
the  transaction,  as  was  apparently  also  the  opinion  of  Brit- 
ton,  J.,  although  he  preferred  to  rest  his  judgment  upon  the 
other  grounds.  See  Campbell  v.  Eoche,  18  A.  E.  646,  21 
S.  C.  E.  645. 

Moss,  C.J.O.,  OSLER  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  dissented  for  reasons  given  in  writing. 


November  30th,  1906. 

C.A. 

PAEADIS  V.  NATIONAL  TEUST  CO. 

Contract — Sale  of  Railway  Charter — Share  of  Promoter  in 
Proceeds — Remuneration  for  Services — Amount  Fixed  hy 
,  Referee — Quantum  Meruit — Evidence. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(7  O.  W.  E.  766)  reversing  judgment  of  Teetzel,  J.,  at  the 
trial,  dismissing  the  action. 
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Defendants  were  executors  of  the  will  of  one  Ernest 
Albert  Bremner,  who  died  on  21st  June,  1903.  The  action 
was  to  recover  from  the  estate  the  sum  of  $4,000  in  respect 
of  certain  dealings  and  transactions  between  plaintiff  and 
Bremner.  The  trial  Judge  dismissed  the  action  without 
costs.  The  Divisional  Court  reversed  the  judgment  of  the 
trial  Judge  and  awarded  plaintiff  $2,000  and  costs,  with 
liberty  to  amend  his  pleadings  as  he  might  be  advised,  in 
view  of  the  evidence  at  the  trial.  Defendants  appealed  and 
asked  that  the  judgment  of  the  trial  Judge  should  be  re- 
stored. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ. A. , 
W.  H.  Blake,  K.C.,  for  defendants. 
C.  A.  Moss  and  Featherston  Aylesworth,  for  plaintiff. 

Garrow,  J. A. : — .  .  .  At  the  trial  Teetzel,  J.,  asked 
counsel  for  plaintiff  this  question :  "Are  you  endeavouring 
to  prove  some  right  of  action  or  indemnity  outside  of  these 
two  documents  ?'  '*  To  which  counsel  replied,  "  No,  my 
Lord,  outside  of  the  two  documents,  and  the  award  or  ap- 
praisement.^' And  this  formulation  of  plaintiff's  claim  was, 
in  my  opinion,  after  a  perusal  of  the  whole  case  and  without 
regard  to  the  strict  form  of  the  pleadings,  an  entirely  proper 
one,  for  I  think  it  entirely  out  of  the  question  to  construct 
out  of  the  vague  and  highly  unsatisfactory  evidence  as  to 
conversations  with  Bremner  and  Armstrong  an  additional 
oral  agreement  of  any  kind.  The  thing  which  plaintiff  had 
to  sell  and  which  Bremner  desired  to  acquire  was  plaintiffs 
interest  in  the  charter  as  one  of  the  incorporators  and  pro- 
visional directors.  By  the  first  of  the  two  documents  plain- 
tiff assigned  this  interest  to  Bremner  for  the  expressed  con- 
sideration of  $100,  and  his  share  in  the  30  per  cent,  interest 
to  be  divided  among  the  provisional  directors,  but,  in  addi- 
tion, by  the  terms  of  the  second  document  of  contemporane- 
ous execution  if  not  of  date,  he  was  also  to  get  such  addi- 
tional consideration  as  might,  under  the  terms  of  that  docu- 
ment, be  fixed  by  Mr.  Armstrong.  And  this  second  docu- 
ment should,  I  think,  be  read  with  the  telegram  at  once 
sent  by  Bremner  to  Armstrong  apprising  him  of  what  had 
been  done,  put  in  at  the  trial  by  plaintiff.  The  second  docu- 
ment speaks  of  "  the  basis  *'  that  might  be  approved  of  by 
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Mr.  Armstrong,  and  the  telegram  adds  the  term  "inside 
basis,  approved  by  you/'    .     .     . 

Plaintiff's  oral  testimony  practically  agrees  with  the 
terms  of  the  telegram,  that  what  was  really  agreed  upon  was 
that  he  should,  notwithstanding  the  assignment,  be  put  upon 
the  inner  circle,  or  inside  basis,  with  Bremner  and  others 
who  comprised  the  circle,  to  such  extent  as  should  be  ap- 
proved by  Mr.  Armstrong. 

It  is  not  difficult,  in  the  circumstances,  to  assign  a  mean- 
ing to  these  terms,  "inside  circle  or  basis.''  Indeed  they 
almost  speak  for  themselves.  The  parties  were  dealing  with 
ihat  very  peculiar  property,  if  it  can  be  called  property  at 
all,  a  railway  charter.  They  had  no  means  to  build  the  rail- 
way itself  nor  any  intention  to  do  so.  But  what  they  did 
intend  to  do,  as  the  evidence  shews,  was  to  turn  over  the 
charter,  for  a  price,  to  capitalists  who  might  build;  and  the 
price  would,  when  received,  be  shared  in  by  those  on  the 
"  inside  basis."  And,  in  my  opinion,  what  was  referred  to 
Mr.  Armstrong,  and  all  that  was  referred  to  him,  was  to 
fix  what  portion  or  proportion  of  the  proceeds  of  a  sale, 
which  woidd  be  going  to  those  in  the  inner  circle,  should  go 
to  plaintiff.  If  nothing  was  received,  he  would,  of  course, 
get  nothing.  If  something,  then  he  would  get  such  share  as 
might  be  awarded  either  before  or  after  a  sale  by  Mr.  Arm- 
strong. 

The  evidence  is,  that  nothing  was  received,  or  rather  it 
might  with  better  propriety,  perhaps,  be  put  thus.  Plain- 
tiff, upon  whom  rested  the  burden  of  proof,  has  not  proved 
that  Bremner  received  anything  for  the  charter.  So  that, 
even  if  plaintiff  obtained  from  Mr.  Armstrong  such  an  award 
as  he  had  power  to  make,  which,  in  my  opinion,  he  has  not, 
his  action  must  for  this  reason  have  failed. 

No  doubt,  plaintiff  has  been  in  a  way  hardly  dealt  with. 
He  has  in  a  large  and  public  spirited  way  expended  both 
time  and  a  very  considerable  sum  of  money  upon  what  is 
called  the  tote  road.  But  a  tote  road,  however  useful  to 
settlers  and  others  going  in,  is  not  a  railway,  nor  even  a 
necessary  adjunct  to  a  railway.  And  in  any  event  that  tote 
road  is  as  much  plaintiff's  as  it  ever  was.  Bremner  did  not 
by  the  transaction  in  question  acquire  it,  not  apparently  at 
any  time  desire  to  do  so.  On  the  other  hand,  the  evidence 
shews  that  plaintiffs  actual  expenditure  in  connection  with 
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obtaining  the  charter  was  trifling,  his  whole  claim  upon  the 
ground  of  expenditure  practically  resting  upon  his  tote  road 
expenditure.  Considerations  such  as  these  induce  me  to 
think  that  a  keen  business  man  like  Mr.  Bremner  could  not 
have  been  so  foolish  as  to  entertain,  much  less  to  counten- 
ance, such  extravagant  demands  for  plaintiff^s  share  in  the 
charter  as  those  now  put  forward  by  plaintiflE  and  appar- 
ently acquiesced  in  by  Mr.  Armstrong,  to  judge  by  his  so- 
called  award. 

The  appeal  should  be  allowed,  and  the  judgment  of  Teet- 
sel,  J.,  restored,  plaintiflE  paying  the  costs  of  the  appeal  to 
the  Divisional  Court  and  to  this  Court. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER  and  Maclaren,  JJ.A.,  concurred. 

Moss,  C.J.O.,  dissented,  agreeing  with  the  opinion  of 
the  Divisional  Court,  for  reasons  stated  in  writing. 


November  30th,  1M6. 

C.A. 

SCHWOOB  V.  MICHIGAN  CENTRAL  B.  R.  CO. 

Master  and  Servant  —  Injury  to  Servant  and  Conse^juefU 
Death — Negligence — Common  Law  Liability  —  Worbnen^s 
Compensation  Act — Defect  in  Engine — Repair —  Inspection 
— Reasonable  Care — Person  Intrusted  with  Duty  of  ProvO' 
ing  Proper  Appliances  —  Findings  of  Jury  —  /nforpf^^' 
Hon  of — Refusal  to  Orant  New  Trial. 

Appeal  by  defendants  from  judgment  of  Teetzel,  X,  ** 
the  second  trial  of  this  action,  refusing  a  nonsuit  and 
directing  judgment  to  be  entered  for  plaintiff  for  $9,000 
damages  as  assessed  by  the  jury.  The  judgment  of  a  tt^' 
sional  Court  directing  the  new  trial  is  reported  in  5  0.  W.  B. 
157,  9  0.  L.  R.  86,  and  was  affirmed  by  the  Court  of  Appeal: 
6  0.  W.  R.  630,  10  0.  L.  R.  647.     The  action  was  brought  by 
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the  widow  and  administratrix  of  the  estate  of  Robert 
H.  Sehwoob,  deceased,  to  recover  damages  for  his  death, 
while  in  the  employment  of  defendants  as  a  locomotive 
fireman,  from  injuries  received  by  the  drawing  out  from 
the  hot  water  tank  on  which  the  deceased  was  employed,  of 
one  of  the  hot  water  tubes  or  pipes,  with  the  result  that  hot 
water  and  steam  escaped  in  large  quantities  and  scalded 
the  deceased.  Defendants  pleaded  that  no  negligence  was 
shewn  and  no  liability  existed  at  common  law  nor  under  the 
Workmen^s  Compensation  Act. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

I.  P.  Hellmuth,  K.C.,  and  D.  W.  Saunders,  for  defen- 
dants. 

T.  W.  Crothers,  St.  Thomas,  for  plaintiff. 

Osler,  J. A. : — .  .  .  The  evidence  fails  to  make  out  a 
case  of  common  law  liability  on  the  part  of  the  company. 

The  judgment  may,  however,  be  supported  for  damages 
under  the  Workmen^s  Compensation  Act,  if  the  findings  of 
the  jury,  either  by  themselves  or  read  with  the  learned 
Judge^s  charge  and  with  facts  proved  or  admitted  and  not 
denied,  come  up  to  wh^t  is  required  by  that  Act  in  order  to 
fix  liability  upon  an  employer.  Upon  the  whole  I  think 
they  do. 

The  case  was  very  fully  and  carefully  explained  to  the 
jury  in  the  Judge^s  charge,  and  the  difference  between  the 
liability  of  the  employer  at  common  law  and  under  the 
statute  pointed  out  to  them.  It  is  very  evident  that  they 
meant,  if  they  could  possibly  do  so,  to  fasten  upon  the 
defendants  that  ground  of  liability  which  would  enable  them 
to  assess  the  damages  at  large.  That  result  cannot  stand, 
but  certain  of  the  findings  may  be  referred  to  to  support  the 
judgment  for  the  reduced  sum  recoverable  on  the  narrower 
ground. 

They  found  that  the  death  of  the  plaintiff's  husband  was 
caused  by  reason  of  a  defect  in  the  condition  or  arrangement 
of  the  locomotive  on  which  he  was  working.  Their  answer 
to  the  second  question,  as  to  what  such  defect  consisted  in, 
y&  that  the  defect  occurred  by  the  defendants  "  not  supply- 
ing proper  inspection,"  and,  as  want  of  inspection,  unless 
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there  was  some  existing'  defect  which  inspection  would  have 
disclosed,  is  not  defect,  or,  by  itself,  negligence,  the  answer 
is  not  very  intelligible  until  it  is  remembered  that  the  only 
defect  about  which  the  contest  was  waged  throughout  the 
trial  was  that  the  tubes  of  the  engine  had  not  been  pro- 
perly belled,  and  in  the  conversation  which  took  place  be- 
tween the  trial  Judge  and  the  jury,  after  they  had  brought 
in'  their  answers  to  the  first  set  of  questions,  this  is  made 
clear.  They  all  agreed,  they  said,  that  the  defect  which 
caused  the  accident  was  that  the  belling  of  the  tube  had  not 
been  properly  done,  adding  that  there  should  have  been  some 
inspection  which  would  have  discovered  it. 

The  answers  to  questions  3  to  6  may  be  passed  over; 
indeed,  it  may  be  more  properly  said  that  the  jury  left  these 
questions  unanswered  by  referring  in  each  instance  to  their 
answer  to  question  2,  as  making  it  unnecessary  to  give  speci- 
fic answers,  their  finding  as  to  the  ground  of  liability  resting 
upon  that.  After  the  discussion  referred  to,  the  jury,  in 
answer  to  further  questions  founded  upon  it,  said  that 
there  was  a  defect  in  the  way  the  tube  was  fixed  in  the 
boiler  by  Jeffers  at  the  time  it  was  put  in,  and  that  this 
defect  was  that  it  was  not  properly  belled.  Beading  these 
answers  with  the  answer  to  the  first  question  and  the  dis- 
cussion referred  to,  a  case  for  liability  under  sec.  3  (1)  of  the 
Act  is  made  out,  subject  to  the  qualification  of  sec.  6  (1) 
being  also  established,  namely,  that  JeflEers,  the  person  from 
whose  negligence  the  defect  in  the  locomotive  arose,  was  a 
person  who  had  been  intrusted  by  the  defendants  with  the 
duty  of  seeing  that  its  condition  was  proper.  There  is  no 
dispute,  there  was  none  throughout  the  whole  course  of  the 
trial,  and  the  Judge  in  his  charge  referred  to  it  again  and 
again,  that  JeflEers  was  the  person  in  the  employ  of  defen- 
dants who  was  so  intrusted.  We  have  it,  therefore,  estab- 
lished that  the  death  of  plaintiflF^s  husband  was  caused  by  a 
defect  in  the  condition  of  the  locomotive  on  which  he  was 
working;  that  this  defect  consisted  in  the  improper  way  in 
which  JeflEers  fixed  the  tubes  in  the  boiler  of  the  locomotive; 
and  that  he  was  the  person  who  had  been  intrusted  by  de- 
fendants with  the  duty  of  having  this  properly  done,  in  other 
words,  the  duty  of  seeing  that  the  condition  of  the  locomo- 
tive was  proper.  This  is  all  that  is  necessary  to  fulfil  the 
requirements  of  the  Act  in  such  a  case  as  the  present. 
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I  am  unwiUiug  to  send  the  case  down  for  a  third  trial 
withont  any  prospect  of  a  different  result,  if  by  any  reason- 
able interpretation  of  the  answers  of  the  jury,  read  in  the 
light  of  the  charge  and  the  admitted  facts,  this  can  be  avoid- 
ed. If  I  have  been  unduly  swayed  by  this  consideration  I 
must  leave  it  for  a  higher  tribunal  to  say  so. 

See  Jamieson  v.  Harris,  35  S.  C.  R.  625;  Tooke  v.  Ber- 
geron, 27  S.  C.  R.  667;  Moore  v.  Grand  Trunk  R.  W.  Co.;  in 
the  Supreme  Court  of  Canada,  not  reported,  and  of  which 
the  ground  of  decision  is  not  yet  known. 

The  judgment  should,  therefore,  be  varied  and  the  re- 
recovery  limited  to  the  alternative  amount  found  by  the 
jury  ($3,240),  the  method  of  arriving  at  which  was  not  com- 
plained of. 

There  will  be  no  costs  of  the  appeal,  success  being 
divided. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  agreed,  for  reasons  given  in  writing, 
that  plaintiff  could  not  recover  at  common  law,  but  was 
of  opinion  that  there  should  be  a  new  trial,  limited  to  the 
claim  under  the  Workmen^s  Compensation  Act. 


November  30th,  1906. 

C.A. 

Re  McKENNA  AND  TOWNSHIP  OF  OSGOODE. 

Municipal  Corporations  —  Drainage  —  Petition  for  Drainage 
Scheme — Report  of  Engineer — Delay  in  Making — Death  of 
Petitioners  meanwhile  —  Extensions  of  Time  by  Council 
after  Tims  Expired  —  Invalidity  of  Report  —  By-law 
Founded  thereon — Powers  of  Council — Provisions  of  Drain^ 
age  Act — Conditions. 

Appeal  by  the  township  corporation  from  the  report  of 
the  Drainage  Referee,  made  in  a  proceeding  instituted  by 
notice  of  motion  for  an  order  to  set  aside  and  declare  void 
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a  petition  for  a  scheme  of  drainage,  the  report  of  the  en- 
gineer of  the  township,  and  the  resolution  of  the  council 
adopting  the  report,  and  the  by-law  in  reference  to  the 
scheme  which  was  provisionally  adopted  by  the  township. 

The  Referee  allowed  the  motion  and  restrained  the  cor- 
poration of  the  township  from  proceeding  with  the  drainage 
work  set  forth  in  the  engineer's  report. 

The  township  corporation  appealed,  contending  that  the 
Referee's  decision  should  be  reversed. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

M.  Wilson,  K.C.,  for  appellants. 

F.  R.  Latchford,  K.C.,  for  respondents. 

Moss,  C.J.O. : — The  record  of  the  proceedings  before  the 
Referee  discloses  a  case  with  some  features  which  are  un- 
usual, if  not  wholly  exceptional,  in  a  drainage  case.  A  pro- 
posal by  a  farmer  named  O'Connor  to  provide  drainage  for 
his  farm  of  125  acres,  by  a  ditch  constructed  under  the  pro- 
visions of  the  Ditches  and  Watercourses  Act,  seems  to  have 
developed  and  expanded  into  a  scheme  of  drainage  which 
involves  some  23,000  acres  of  land  and  an  expenditure  of 
over  $13,000. 

The  township  engineer,  to  whom  O'Connor's  requisition 
under  the  Ditches  and  Watercourses  Act  was  referred,  con- 
cluded, as  the  result  of  a  friendly  meeting,  that  no  drainage 
scheme  could  be  carried  out  under  the  Ditches  and  Water- 
courses Act,  because  it  would  involve  an  expenditure  of  more 
than  $1,000.  Thereupon  he  prepared  a  petition  for  drain- 
age of  an  area  comprising  between  700  and  800  acres  of 
land  under  the  Drainage  Act,  and  handed  it  to  O'Connor 
to  procure  signatures.  The  signatures  of  7  persons,  form- 
ing, it  is  said,  a  majority  of  the  owners  entitled  to  petition 
in  respect  of  the  area,  were  affixed  to  the  petition,  and  so 
signed  it  was  presented  to  the  township  council  in  August, 
1900,  and  a  by-law  was  then  passed  appointing  the  engineer 
to  make  an  examination  and  report.  No  report  was  made 
until  25th  February,  1905,  and  no  excuse  is  shewn  for  the 
delay  except  a  statement  of  the  engineer  that  he  was  unable, 
owing  to  press  of  other  work  and  lack  of  assistance,  to  pro- 
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ceed  with  the  examination  of  the  area  involved.  His  report 
was  considered  by  the  council  on  25th  March,  1905,  and 
was  referred  back  to  the  engineer  to  amend.  The  amended 
jeport  was  made  on  1st  June,  and  adopted  by  the  council  on 
the  20th  of  the  same  month,  and  on  26th  July  following  the 
by-law  was  provisionally  adopted. 

Before  the  first  report  was  presented  to  the  council,  two 
of  the  original  7  petitioners  had  died.  Those  of  the  remain- 
ing 5  who  attended  the  meeting  of  the  council  at  which  the 
report  was  read  on  25th  March,  1905,  were  amazed  to  dis- 
cover the  magnitude  of  the  proposed  scheme  and  the  ex- 
pense which  it  involved.  They  would  have  been  willing  to 
drop  proceedings  or  to  withdraw  from  the  petition  but  for 
the  provisions  of  the  Drainage  Act,  which,  in  that  event, 
would  impose  upon  them  the  engineer's  costs  and  other  ex- 
penses connected  with  procuring  the  report.  The  total 
expenses  were  so  large  that  it  was  apparent  that  it  would  be 
a  saving  to  them  to  allow  the  scheme  to  be  carried  through 
and  bear  their  share  of  the  assessment.  But  the  applicants, 
who  were  not  petitioners,  or  interested  in  the  area  described 
in  the  petition,  but  are  owners  of  land  situate  in  the  vicinity 
of  the  drain  as  it  extends  from  the  place  of  commencement 
towards  its  final  outlet,  and  are  assessed  for  benefit  and  for 
outlet  liability,  were  dissatisfied  and  took  action  before  the 
Drainage  Eeferee. 

The  chief  points  in  dispute  on  the  appeal  were  whether, 
having  regard  to  the  area  described  in  the  petition,  the  peti- 
;tion  was  to  be  deemed  sufiSciently  signed  when  the  council 
adopted  the  engineer's  report  and  provisionally  passed  the 
by-law;  whether  the  report  was  one  that  could  be  sustained, 
having  regard  to  the  lapse  of  time  between  the  appointment 
of  the  engineer  and  the  making  of  his  report;  and  whether 
the  by-law  could  properly  provide  for  work  in  a  natural 
stream,  with  well  defined  banks,  which  was  made  the  outlet 
of  the  drain.  The  commencement  of  the  drain  was  about 
4  miles  from  the  point  where  it  entered  the  natural  channel. 

It  appears  that  the  engineer  did  nothing  within  the  first 
6  months  after  his  appointment.  By  sec.  9  (8)  of  the  Drain- 
age Act,  the  council  is  empowered  to  extend  the  time  for  the 
engineer  making  his  report,  providing  it  is  satisfied  that 
owing  to  the  nature  of  the  work  it  was  impracticable  to  do 
it  within  the  6  months.     There  were  a  number  of  exten- 
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sions  granted,  but  several  of  them  were  after  the  extended 
time  had  expired,  so  that  there  were  periods  when  the  engi- 
neer had  no  authority  or  right  to  proceed  with  the  work,  and 
the  council  did  not  act  upon  the  right  given  it  by  sub-sec. 
(9)  of  sec.  9,  to  procure  another  engineer  to  go  on  with  the 
work. 

These  facts  raise  the  important  question,  whether  there 
was  a  valid  report  upon  which  the  council  could  lawfully 
pass  a  by-law  for  the  performance  of*  the  work  and  the  im- 
position of  the  assessments  provided  for  by  the  report. 

The  obvious  intent  of  the  Drainage  Act  is  that  work  to 
be  performed  under  its  provisions  shall  be  proceeded  with 
and  brought  to  a  termination  with  reasonable  expedition. 
The  nature  of  the  injury  from  which  relief  is  sought  de- 
mands that  there  shall  be  no  unreasonable  delay  in  supplying 
the  remedy  which  the  owners  of  the  lands  to  be  benefited 
are  seeking. 

To  unduly  delay  ...  is  almost  certain  to  prove  a 
serious  prejudice,  not  only  on  account  of  the  withholding  of 
the  remedy,  but  because  of  the  inevitable  changes  in  the  title 
and  proprietorship  of  the  lands  in  the  area  described  in  the 
petition  which  lapse  of  time  is  almost  certain  to  bring  about. 
It  is  the  duty  of  the  council  of  the  municipality,  once  it  has 
undertaken  the  prosecution  of  the  drainage  scheme  peti- 
tioned for,  to  see  that  it  is  proceeded  with  as  promptly  as 
the  circimistances  of  the  case  permit,  and  to  allow  no  undue 
delay  on  the  part  of  the  engineer  in  making  and  filing  his 
report. 

This  would  be  their  duty  apart  from  any  legislation.  But 
sec.  9  (8)  of  the  Drainage  Act  provides  that  "  the  report  of 
the  engineer  shall  be  filed  within  6  months  after  the  filing 
of  the  petition;  provided  that  upon  the  application  of  the 
engineer,  the  time  for  filing  the  report  may  be  extended 
froTii  time  to  time  for  additional  periods  of  6  months,  when 
the  council  is  satisfied  that,  owing  to  the  nature  of  the  work, 
it  was  impracticable  for  the  report  of  the  engineer  to  be 
completed  within  the  time  limited  by  law.'^  The  time  lim- 
ited by  law  is  6  months  from  the  filing  of  the  petition.  If 
an  engineer  fails  to  file  his  report  within  that  time,  and  there 
be  no  further  action  of  any  kind  on  the  part  of  the  council, 
the  petition  of  necessity  falls  to  the  ground.  But  this  result 
may  bo  averted  in  one  of  two  ways — either  the  council,  if 
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satisfied  that  owing  to  the  nature  of  the  work  it  was  im- 
practicable for  the  report  to  be  co^ipleted  within  the  time 
limited,  may  under  sub-sec.  (8)  extend  the  time,  or  it  may, 
under  sub-sec.  (9),  employ  another  engineer  to  make  the 
necessary  report. 

The  power  of  extension  given  can  only  be  exercised, 
however,  under  the  condition  described  in  sub-sec.  (8).  It 
is  a  limited  power  to  extend  for  good  cause.  It  is  dependent 
upon  inability  of  the  engineer  owing  to  the  nature  of  the 
work,  not  upon  dilatoriness  or  supineness  on  his  part. 

In  this  case  there  is  no  pretence  that  there  was  any  good 
cause  for  the  council  assuming  to  extend  the  time.  Their 
actions  shew  that  very  plainly.  And  the  engineer's  only 
excuse  was,  as  before  stated,  press  of  other  work  and  lack 
of  assistance.  The  council,  therefore,  had  no  power  and 
no  right  to  assume  to  extend  the  time  beyond  that  limited 
bj  law.  Moreover,  when  they  did  assume  to  make  exten- 
sions, the  engineer  allowed  the  periods  so  given  to  expire, 
and  there  were  times  when  there  was  no  authority  whatever 
to  the  engineer.  The  petition  then  lapsed  and  could  only 
be  revived,  if  at  all,  by  the  council  employing  another  en- 
gineer. But  this  was  never  done.  It  is  said  that  by  again 
assuming  to  extend  the  time  for  the  engineer  they  in  effect 
employed  another  engineer.  But  to  so  hold  would  be  to 
countenance  a  direct  violation  of  the  law,  and  to  deprive  the 
petitioners  and  others  interested  in  the  drainage  scheme  of 
the  protection  given  by  sub-sees.  (8)  and  (9)  of  sec.  9.  If 
the  council  may  without  any  excuse  or  reason  retain  the 
services  of  a  dilatory  engineer  for  years  after  he  could  and 
should  have  made  his  report,  they  may  retain  him  until  all 
the  petitioners  have  died  or  left  the  area  proposed  to  be 
benefited,  or  have  from  other  causes  lost  all  interest  in  the 
prosecution  of  the  scheme. 

The  proper  conclusion  is,  that  when  the  report  was 
made  the  petition  was  not  on  foot,  and  there  was,  therefore, 
no  warrant  to  the  council  for  adopting  the  report  or  found- 
ing a  by-law  upon  it. 
.  it  would  appear  a  very  extraordinary  thing  that  a  pro- 
ceeding of  this  kind,  which,  from  its  very  nature,  demands 
expedition,  should  be  allowed  to  remain  untouched  for  a 
period  of  nearly  0  years,  and  then,  when  the  circumstances 
have  changed  in  several  important  respects,  be  brought  for- 
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ward  in  the  form  of  a  scheme  of  the  magnitude  of  l.at  p.o- 
posed  by  the  report  and  by-law.  The  delay,  whit.i  is  un- 
excused  and  inexcusable,  and  the  change  of  circumstances^ 
should  have  furnished  the  council  with  suificient  reasons  for 
not  permitting  the  matter  to  proceed  further.  If  there  is 
to  be  a  drainage  scheme  such  as  is  proposed,  it  surely  ought 
to  be  initiated  at  the  instance  not  of  the  few  persons  upon 
whose  petition  this  large  scheme  has  been  promulgated,  but 
upon  the  petition  of  a  fair  majority  of  those  who  are  pro- 
posed to  be  assessed  for  benefit.  They  are  the  persons  who 
will  be  vitally  interested  in  its  performance. 

One  remarkable  feature  of  the  report  is  that  it  seems  to 
shew  that  the  scheme  now  proposed  to  be  carried  out  is  not 
one  which  will  materially  assist  the  parties  to  the  petition, 
but  is  directed  to  the  drainage  of  a  diJBEerent  area.  The  re- 
port states  that  "  on  looking  at  the  assessment  plan  A,  it 
will  be  apparent  that  a  large  area  of  low  land  is  at  present 
without  sufficient  drainage,  and  it  is  with  a  view  to  improve 
this  land  and  adjoining  properties,  which  are  at  present 
submerged  for  the  greater  part  of  the  year,  that  the  present 
drainage  system  is  proposed.^' 

It  surely  ought  to  be  the  case,  if  the  proposed  scheme 
is  really  for  the  purpose  of  improving  this  large  area  of 
low  land,  that  the  owners,  who  are  interested  in  that  pro- 
ject, should  be  the  persons  to  say  whether  or  not  they  desire 
such  a  scheme;  and  certainly  the  parties  to  the  present  peti- 
tion should  not  be  held  responsible  for  a  scheme  which  has 
so  far  exceeded  their  intentions. 

The  report  and  by-law  should  not  be  allowed  to  stand; 
and,  that  being  so,  it  is  not  necessary  to  deal  with  the  other 
matters  urged  in  support  of  the  Referee's  decision,  though 
it  is  not  to  be  assumed  that  they  are  considered  of  no 
weight. 

Whether  the  petition  ought  to  be  deemed  suflSciently 
signed  or  not  can  be  of  little  importance,  for  it  can  hardly 
be  supposed  that  the  council  of  the  township  would,  under 
the  circumstances,  assume  to  procure  another  report  and 
proceed  with  another  scheme  founded  upon  that  petition. 

The  appeal  should  be  dismissed  with  costs. 
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OsLER  and  Meredith^  JJ.A.^  each  gave  reasons  in  writ- 
ing for  the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  also  concurred. 


Brixton,  J.  December  1st,  1906. 

TRIAL. 

ANTOINE  V.  BUNCOMBE. 

Negligence — Druggist — Sale  of  Liniment  Containing  Poison — 
Neglect  to  Label  as  Poison — Warning  to  Purchaser — Death 
of  Purchaser  by  Drinking — Liability  of  Druggist — Action 
under  Fatal  Accidents  Act — Expectation  of  Benefit. 

Action  by  Mary  Antoine  for  damages  for  the  death  of 
her  husband,  Nicholas,  and  her  son  Job,  she  alleging  that  the 
death  of  each  was  occasioned  by  the  negligence  of  defen- 
dant, a  druggist  residing  in  St.  Thomas,  in  selling  to  Nicho- 
las Antoine  a  bottle  of  poison  without  labelling  the  bottle 
or  notifying  the  purchaser  that  the  contents  were  poisonous. 

A.  G.  Chisholm,  London,  for  plaintiff. 

J.  C.  Judd,  London,  and  A.  Grant,  St.  Thomas,  for  de- 
fendant. 

Britton,J.  : — Nicholas  Antoine  was  an  Indian  belonging 
to  the  Oneidas  and  residing  upon  the  reserve  near  St 
Thomas.  On  Saturday  4th  November,  1905,  Nicholas,  his 
son  Job,  and  another  Indian  named  Cornelius  went  into  the 
city  of  St.  Thomas.  Nicholas  seems  to  have  procured  two 
bottles,  and  from  one  or  both  of  these  bottles  the  three 
drank,  and  shortly  afterwards  became  seriously  ill,  and  all 
three  died.  Job  died  on  Sunday  6th  November,  Nicholas 
on  Monday  6th,  and  Cornelius  on  Tuesday  7th.  An  inquest 
was  held  upon  the  remains  of  Job  Antoine,  and  a  post  mor- 
tem was  had,  with  the  result  that  the  cause  of  death  was 
ascertained  by  Dr.  McNeil  as  being  the  taking  into  the 
stomach  of  "  some  narcotic  irritant.'^    Dr.  McNeil  said  that 

▼OL.  vin.  o.w.B.  NO.  19  -  53 


720  ^BE  ONTARIO  WEEKLY  REPORTER, 

*'  wood  alcohol "  or  "  Columbian  spirits/*  as  wood  alcohol  is 
called,  when  purified  or  deodorized,  would  produce  the  con- 
dition found  in  the  case  of  Job  Antoine.  There  was  no 
post  mortem  in  the  case  of  Nicholas  Antoine,  but,  as  his 
death  occurred  in  circumstances  similar  to  Job's,  I  am  war- 
ranted in  drawing  the  inference  that  death  was  from  a  Hke 
cause. 

It  is  charged  that  defendant  sold  to  Nicholas  on  4th 
November,  1905,  two  bottles  of  something  used  as  a  Hni- 
ment,  the  principal  ingredient  of  which  was  wood  alcohol, 
and  that  these  bottles  were  so  sold  without  labelling  them 
as  containing  poison,  and  without  notifying  Nicholas  that 
the  bottles  did  contain  poison. 

The  case  was  entered  for  trial  at  London,  and  upon  its 
being  called  plaintiflE  asked  for  and  obtaineileave  to  amend 
her  statement  of  claim  by  alleging  that  her  deceased  hus- 
band and  her  son  were  in  the  habit  of  buying  whisky  at 
defendant's  drug  store,  and  that  Nicholas  Antoine  went  on 
4th  November,  1906,  for  the  purpose  of  getting  whisky,  and 
defendant  sold,  instead  of  whisky,  a  bottle  of  poison,  that  is 
to  say,  the  bottle  of  Columbian  spirits  or  wood  alcohol,  and 
that  this  was  so  sold  without  labelling  the  bottle  or  notify- 
ing Nicholas  that  the  contents  were  poisonous,  and  that 
Nicholas,  believing  that  the  bottle  contained  whisky  .  .  .  , 
drank  of  the  contents  and  gave  to  his  son  Job,  with  the 
result  above  stated.  The  trial  was  adjourned  and  the  case 
transferred  to  St.  Thomas. 

There  is  not  evidence  sufficient  to  support  plaintiff's  alle- 
gation. The  evidence  put  in  by  plaintiff  is  that  Nicholas 
and  Job  were  together  on  the  day  named  near  defendant's 
drug  store ;  that  Nicholas  went  into  the  store  and  came  out ; 
that  Nicholas  and  Job,  or  one  of  them,  had  two  botltes  in 
an  old  house  in  or  near  St.  Thomas.  Evidence  was  given 
of  what  defendant  said  at  the  inquest,  that  he  had  on  4th 
November  sold  two  bottles  like  those  produced.  He  admitted 
that  he  sold  two  bottles  of  liquid,  not  as  whisky,  nor  to  be 
consumed  as  such,  but  to  be  used  as  a  liniment. 

The  evidence  of  the  Dockstaders  was  given  with  a  view 
to  discrediting  defendant,  but  they  did  not  testify  to  any- 
thing that  was  done  on  the  day  in  question,  or  that  would 
impute  negligence  or  any  wilful  act  of  defendant  which 
caused  the  death  of  either  husband  or  son  of  plaiatiff. 
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Certain  answers  of  defendant  upon  his  examination  for 
discovery  which  were  put  in  do  not  establish  anything 
against  defendant  beyond  a  possible  suspicion  that  if  the 
deceased  Nicholas  was  the  person  to  whom  defendant  sold 
the  liniment,  he,  being  an  Indian,  might  be  tempted  to 
drink  a  medicine  or  preparation  consisting  mainly  of  spirits. 

Defendant  called  a  witness  named  Kelitza  Harris,  who 
was  present  when  defendant  sold  a  bottle  of  liniment  to  an 
Indian  on  4th  November,  1905.  From  the  account  she  gave 
of  the  transaction,,  I  believe  that  Indian  was  Nicholas  An- 
toine.  She  says  defendant  said  to  the  Indian,  ''  Be  sure 
you  don^t  drink  this,  it  would  poison  you,"  and  the  Indian 
replied,  "Me  no  drink  it,  me  rub  it,"  and  by  his  motions 
indicated  how  and  where  he  would  rub.  Mrs.  Harris  seemed 
a  truthful  woman.  Her  manner  was  good,  her  evidence 
clear.  She  gave  a  reason  for  remembering  the  day  and 
circumstance. 

Comment  was  made  upon  defendant  not  giving  evidence. 
He  was  examined  at  great  length  for  discovery ;  he  gave  evi- 
dence at  the  inquest.  His  counsel  did  not  think  it  neces- 
sary to  call  him;  I  cannot  say  they  were  wrong. 

This  preparation  is  not  one  of  those  mentioned  in  the 
schedule  to  the  Pharmacy  Act,  K.  S.  0.  1897  ch.  179,  as  one 
requiring  to  be  labelled  "  poison." 

As  to  Job,  plaintiff  did  not  shew  that  she  had  any 
pecuniary  interest  in  his  life.  She  had  no  reasonable  ex- 
pectation of  any  support  from  him,  so  far  as  appeared. 

The  action  must  be  dismissed;  defendant  does  not  ask 
for  costs. 


Boyd,  C.  December  1st,  1906. 

TRIAL. 

THOMSON  V.  MACDONNELL. 

Life  Insurance — Assignment  of  Policy — Assignee  for  Value — 
"  Beneficiary  " — Insurance  Act  —  Identification  of  Policy 
— Equ itable  Bight — Creditors. 

Action  by  the  assignee  of  a  policy  of  life  insurance,  to 
recover  the  amount  paid  by  the  insurers  upon  the  death  of 
the  assured  to  the  defendant  as  trustee. 
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Boyd,  C: — There  is  no  defence  raised  as  to  the  policy 
not  l>oing  assignable,  or  that  it  can  only  be  assigned  iu  some 
particular  manner,  or  that  delivery  of  the  policy  or  notice 
of  its  being  assigned  before  death  should  be  proved.  De- 
fendant submits  his  rights  to  the  Court — he  holding  the 
moneys  which  the  company  have  paid,  deducting  a  claim 
of  the  company  which  arose  before  notice  of  the  assignment 
reached  the  insurance  company. 

The  only  matter  to  be  considered  is  whether  there  has 
been  in  law,  upon  the  above  state  of  the  pleadings,  a  suffi- 
cient assignment  of  the  policy  to  entitle  plaintiff  to  the 
balance  of  the  proceeds  held  by  defendant. 

The  statute  R.  S.  0.  1897  ch.  203,  sec.  151  (5),  declares 
that  nothing  in  the  Act  as  to  particular  methods  of  assign- 
ment shall  be  held  to  interfere  with  the  right  of  any  person 
(insured)  ...  to  assign,  a  policy  for  the  benefit  of  any 
one  or  more  beneficiaries  in  any  mode  allowed  by  law. 
*'  Beneficiary "  is  to  include  every  person  entitled  to  the 
insurance  money,  and  the  assigns  of  any  person  so  entitled: 
sec.  2  (34.) 

In  this  case  the  deceased  person  insured  borrowed  $2,000 
from  the  plaintiff,  and  as  security  gave  him  a  writing  under 
his  own  hand  stating  that  "for  collateral  security  I  have 
placed  aside  and  assigned  to  you  a  policy  of  insurance  in 
the  Standard  Life  Company  for  similar  amount.^' 

The  policy  now  in  question  is  for  $2,000,  and  is,  no 
doubt,  sufficiently  identified  by  this  description. 

By  this  writing,  which  is  operative  as  an  assignment  of 
the  policy,  I  think  plaintiff  became  as  assignee  "the  bene- 
ficiary ''  for  whose  benefit  the  assignment  was  made,  within 
the  meaning  of  sec.  151  (5).  The  written  assignment  was 
for  valuable  consideration,  and  its  effect,  as  against  the  de- 
ceased and  his  representative,  is  to  pass  the  equitable  right 
and  title  to  the  policy  to  plaintiff.  Other  creditors  cannot 
claim  as  against  plaintiff,  for  they  can  take  no  higher  rights 
than  the  debtor  himself  had  at  the  time  of  his  death :  Neal 
V.  Neal,  2  C.  &  K.  672. 

Judgment  should  go  for  the  payment  of  the  fund  in  hand 
to  plaintiff,  less  defendant's  .costs  to  be  taxed  as  between 
solicitor  and  client. 
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Meredith,  C.J.  October  26th,  1906. 

TRIAL. 

INDEPENDENT  COKDAGE  CO.  OF  ONTAKIO  v.  THE 

KING. 

Crown  —  Contract  —  Inspector  of  Prisons  —  Employment  of 
Prisoners  in  Manufacture  of  Binder  Twine —  Construction 
of  Contract — Assignments  of  Contract — Extensions  of  Time 
—  Modifications  —  Ratification  of  Original  Contract  hy 
Resolution  of  Legislative  Assembly  —  No  Ratification  of 
Assignments  and  Extensions — Effect  of  Resolution — Force 
of  Act  of  Legislature — Authority  of  Executive  Government 
of  Province — Orders  in  Council — Change  in  Rates  of  Pay- 
ment— Retroactivity — Commission  —  Interest  —  Insurance 
— Accounts. 

y 

Petition  of  right  presented  to  the  High  Court  of  Justice 
for  Ontario  by  the  suppliants,  an  incorporated  company, 
shewing : — 

1.  That  one  Patrick  Louis  Connor  on  25th  September, 
1895,  entered  into  an  agreement  in  writing  with  the  in- 
spector of  prisons  and  public  charities  for  Ontario  to  manu- 
facture binder  twine  in  the  cordage  building  at  the  central 
prison  in  the  city  of  Toronto. 

2.  That  Connor  assigned  all  his  interest  in  the  agreement 
to  one  Field,  by  consent  of  the  Lieutenant-Governor  in 
council,  and  that  Field  subsequently,  with  a  like  consent, 
assigned  all  his  interest  in  the  agreement  to  the  suppliants. 

3.  That  Connor  and  Field  carried  out  the  terms  of  their 
agreement  with  the  inspector,  and  all  matters  between  the 
inspector  and  Connor  and  Field  were  settled  and  adjusted. 

4.  That  in  1897  the  cordage  building  at  the  central 
prison  was  destroyed  by  fire,  together  with  the  machinery 
for  the  manufacture  of  twine  contained  therein,  and  the 
manufacture  of  cordage  was  necessarily  suspended  for  a 
period  of  more  than  a  year. 

5.  That  thereupon  it  became  necessary,  to  provide  new 
machinery  for  the  operation  of  the  plant,  and  on  28th  Oc- 
tober, 1898,  a  new  agreement  was  entered  into  between  the 
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inspector  and  the  suppliants,  which  agreement  was  in  writ- 
ing, and  was  approved  by  the  Lieutenant-Governor  in  coun- 
cil, and  laid  upon  the  table  of  the  House  of  Assembly  in  due 
course. 

6.  That  thereupon  the  suppliants,  acting  upon  the  tenns 
of  the  agreement,  advanced  large  sums  of  money  for  the 
purpose  of  purchasing  and  installing  new  machinery  and 
plant,  as  provided  by  the  terms  of  the  agreement  (to  which 
the  suppliants  prayed  to  refer),  and  after  the  installation 
of  such  machinery  continued  the  manufacture  of  binder 
twine  and  cordage  from  year  to  year  until  the  termination 
of  the  contract  on  Ist  October,  1905. 

7.  That  by  a  further  agreement  dated  25th  August, 
1904,  the  agreement  was  extended  for  a  further  period  of 
5  years,  upon  certain  conditions  set  out. 

8.  That  by  the  last  mentioned  agreement  it  was  pro- 
vided that  "  if  at  any  time  it  shall  be  deemed  expedient  to 
resume  the  plant  on  government  account,  the  contract  may 
be  terminated  by  the  inspector  on  1st  November  in  any 
year,  by  giving  6  months'  notice  thereof  in  writing.'' 

9.  That  the  inspector,  presuming  to  act  under  this  agree- 
ment, gave  the  suppliants  notice  terminating  the  agreement 
on  1st  November,  1905. 

10.  That  all  matters  of  account  between  the  suppliants 
and  the  inspector  were  adjusted  in  December,  1902,  up  to 
and  including  30th  September,  1902,  and  a  balance  was  then 
shewn  to  be  due  and  owing  to  the  inspector  on  current  ac- 
count, of  $5,084.96,  which  amount  was  paid  by  the  suppli- 
ants to  the  inspector  in  full  settlement  thereof. 

11.  That  in  1903  the  accounts  were  adjusted  again  up 
to  and  including  30th  September,  1903,  when  a  balance  on 
current  account,  was  due  by  the  suppliants  to  the  inspector 
of  $1,206.87,  which  amount  was  paid  by  the  suppliants  to 
the  inspector  and  accepted  in  full  satisfactioi*. 

12.  That  in  1904  there  was  a  similar  settlement  of  ac- 
count between  the  suppliants  and  the  inspector  up  to  and 
including  30th  September,  1904,  when  a  balance  was  shewn 
to  be  due  by  the  suppliants  to  the  inspector  of  $674.89  on 
current  account,  which  amount  was  paid  by  the  suppliants 
to  the  inspector  and  accepted  by  him  in  full  settlement 
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13.  That  the  suppliants  operated  the  cordage  plant  from 
30th  September,  1904,  until  1st  November,  1905,  and  there 
was  due  by  the  suppliants  to  the  inspector  on  current  ac- 
count, in  respect  of  such  operation  during  that  period 
$1,686.42. 

14.  That  the  settlement  in  1902  shewed  a  balance  due  by 
the  inspector  to  the  suppliants  in  respect  of  advances  made 
for  the  purchase  of  machinery,  plant,  etc.,  of  $30,705.71. 

15.  That  the  settlement  in  1903  shewed  that  the  in- 
spector was  indebted  to  the  suppliants  in  respect  of  such 
advances  in  $26,319.75. 

16.  That  the  settlement  in  1904  shewed  that  the  in- 
spector was  indebted  to  the  suppliants  in  respect  of  such 
advances  in  $17,910.68. 

17.  That  the  balance  which  the  suppliants  were  entitled 
to  on  30th  September,  1905,  in  respect  of  such  advances, 
amounted  to  $9,903.10. 

18.  Deducting  from  the  balance  of  $9,903.10,  the  sum  of 
$1,686.42  due  by  the  suppliants  to  the  inspector  on  current 
account,  leaves  the  inspeqtor  indebted  to  the  suppliants  in 
the  sum  of  $8,216.68. 

19.  That  the  suppliants,  under  the  terms  of  the  agree- 
ments referred  to,  deposited  $5,000  in  the  Canadian  Bank 
of  Commerce,  Toronto,  to  the  credit  of  the  inspector  and  the 
Provincial  Secretary,  as  a  guarantee  to  insure  the  perform- 
ance by  the  suppliants  of  the  terms  of  the  agreement. 

The  prayer  of  the  petition  was  that  the  suppliants  might 
be  declared  entitled  to  receive  the  balance  of  $8,216.68,  with 
interest  from  30th  September,  1905,  and  the  sum  of  $5,000 
with  accrued  interest,  and  costs  of  suit. 

The  Attorney-General  for  Ontario,  on  behalf  of  His 
Majesty,  delivered  a  statement  of  defence  and  counterclaim 
as  follows : — 

1.  All  admissions  made  herein  are  made  for  the  purposes 
of  this  suit  only. 

2.  The  Attorney-General  for  Ontario,  on  behalf  of  His 
Majesty,  admits  the  statement  contained  m  paragraph  1  of 
the  petition  of  right,  the  agreement  of  25th  September, 
1905,  being  as  follows  (setting  it  out.) 
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3.  This  agreement  was  duly  ratified  by  resolution  of  the 
Legislative  Assembly  of  Ontario  on  26th  March,  1896,  such 
resolution  being  as  follows:  "  That  this  House  doth  ratify 
an  agreement  laid  before  this  House  by  command  of  His 
Honour  the  Lieutenant-Governor,  bearing  date  the  25th  day 
of  September,  1896,  and  expressed  to  be  made  between  the 
inspector  of  prisons  and  public  charities  and  Patrick  Lonia 
Connor  regarding  the  manufacture  of  binder  twine  in  the 
central  prison/' 


4.  By  the  terms  of  the  agreement  and  its  sub 
ratification  the  same  became  and  was  in  all  respects  an 
agreement  between  the  respondent  and  Connor,  of  the  same 
force  and  effect  as  if  it  had  been  embodied  in  a  statute  of 
the  province  of  Ontario,  or  had  been  entered  into  by  the 
respondent  in  pursuance  of  and  in  strict  conformity  to  a 
statute  of  the  said  Assembly,  and  the  same  became  a  contract 
binding  upon  the  Crown  with  the  privity  and  consent  of  the 
said  Assembly. 

5.  The  Attorney-General  for  Ontario  submits  to  this 
Court  that  the  same  could  not  be  altered,  amended,  varied, 
or  added  to,  by  any  act  of  the  Crown,  unless  and  until  the 
same  had  been  authorized  by  a  similar  privity  and  assent 
of  the  said  Assembly. 

6.  The  assignments  mentioned  in  paragraph  2  of  the 
petition  are,  if  the  same  were  made  with  the  assent  of  the 
Lieutenant-Governor  in  council,  and  only  in  so  far  as  they 
were  merely  assignments  of  the  said  original  contract,  ad- 
mitted by  the  Attorney-General  for  Ontario  for  the  re- 
spondent. 

7.  The  Attorney-General  for  Ontario  alleges  that  the 
said  assignments  merely  transferred  to  the  several  assignees 
the  rights  and  obligations  of  Connor,  unaltered  and  un- 
affected by  any  act  of  the  inspector  or  any  act  of  the  Crown 
unauthorized  by  the  terms  of  the  original  contract. 

8.  The  Attorney-General  for  the  respondent  admits  the 
occurrence  of  the  fire  alleged  in  paragraph  4  of  the  petition 
of  right,  and  that  manufacture  under  the  original  agreement 
was  suspended  for  about  the  period^  mentioned,  but  denies 
that  the  fire  altered  in  any  respect,  with  regard  to  machinery 
or  otherwise,  the  relations  of  the  Crown  and  the  contractor. 
The  machinery  alleged  to  have  been  put  in  by  the  suppliants 
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was  the  rope-making  machinery  provided  for  in  paragraph 
4  of  the  original  contract,  and  was  paid  for  by  the  Crown. 

9.  So  far  as  the  agreement  of  28th  October,  1898,  alleged 
in  paragraph  5  of  the  petition,  merely  gave  effect  to  the 
provisions  of  clause  4  of  the  original  agreement,  and  did  not 
alter,  vary,  or  depart  therefrom,  but  no  further,  the  re- 
spondent is  content  to  be  bound  thereby. 

10.  The  Attorney-General  for  the  respondent  denies  the 
extension  of  the  agreement  alleged  in  paragraph  7  of  the 
petition,  except  so  far  as  the  same  could  and  did  operate 
under  clause  14  of  the  original  contract,  and  further  says 
that  the  extensions  could  not  and  did  not  take  effect  till  Ist 
October,  1900. 

11.  The  Attorney-General  for  the  respondent  denies  the 
statement  contained  in  paragraph  9  of  the  petition,  and 
alleges  that  the  agreement  then  in  fcfrce,  namely,  the  origi- 
nal contract,  was  duly  terminated  pursuant  to  the  terms  of 
the  same. 

12.  The  Attorney-General  for  the  respondent  denies  the 
adjustments,  settlements,  and  balances  alleged  in  paragraphs 
10,  11,  12,  13,  14,  15,  16,  17,  and  18  of  the  petition,  or  that 
the  same  were  valid,  legal,  or  binding  on  or  due  from  the 
Crown,  or  that  payments  therein  alleged  were  made  by  or 
with  due  authority,  or  that  they  are  binding  upon  the  Crown. 

13.  The  Attorney-General  for  the  respondent  denies 
that  any  sum  whatever  is  due  to  the  suppliants,  and  asks 
that  the  petition  be  dismissed  with  costs. 

By  way  of  counterclaim  the  Attorney-General  for  the 
respondent,  repeating  the  allegations  aforesaid,  alleges  that 
there  is  due  by  the  suppliants  to  the  Crown,  upon  a  proper 
taking  of  accounts  under  the  original  contract,  and  un- 
affected by  the  allowances,  charges,  and  changes  purporting 
to  be  given  and  made  under  unauthorized  and  illegal  orders, 
adjustments,  and  alleged  settlements,  and  alleges  that  the 
suppliants  obtained  and  used  the  services  of  prisoners  in  the 
central  prison  in  excess  of  the  number  to  which  they  were 
entitled  under  the  contract,  without  paying  or  allowing  for 
the  value  of  their  services  $69,844.03,  and  is  willing  to  allow 
against  the  same  the  $6,000  referred  to  in  parasrraph  19  of 
the  petition,  and  the  sum  of  $13,025.79,  being  the  actual 
cost  of  the  manufactured  and  unmanufactured  material  on 
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the  prison  premises  used  in  the  mannf  acture  of  binder  twine 
pursuant  to  paragraph  8  of  the  original  contract,  and  there 
remains  due  by  the  suppliants  to  the  Crown  $51,818.24,  for 
which  the  Attorney-General  for  the  respondent  claims  judg- 
ment with  costs. 

The  suppliants  delivered  a  reply  in  which  they  alleged 
that  by  an  order  in  council  approved  by  the  Lieutenant- 
Governor  on  27th  May,  1902,  it  was  provided :  first,  that  the 
charge  to  the  contractor  for  repairs  in  keeping  the  twine  and 
cordage  machinery  in  running  order,  be  at  the  fixed  rate  of 
$1.25  per  ton  on  gross  output  of  the  factory;  second,  that 
the  charge  made  against  William  Field  for  silent  time  dur- 
ing the  term  of  his  contract  be  remitted;  third,  that  the 
contracting  company  continue  to  be  charged  on  the  gross 
weights  of  the  factory  products,  as  they  are  put  up  and  pre- 
pared for  shipping;  fourth,  that  any  charges  made  against 
William  Field  during  the  term  of  his  contract  for  shortage 
on  the  daily  output  of  4  tons  per  day  be  remitted,  and  that 
no  charge  be  made  against  the  contracting  company  for  such 
shortage,  should  any  have  occurred,  until  after  1st  June, 
1901.  The  suppliants  denied  that  they  were  indebted  as 
alleged  by  the  respondent,  and  asserted  a  lien  for  the  balance 
claimed  in  the  petition  upon  the  machinery  supplied  at  the 
request  of  the  respondent. 

The  agreement  of  25th  September,  1895,  was  made  be- 
tween the  inspector  of  prisons  and  public  charities  for  On- 
tario, called  "  the  inspector,"  for  and  on  behalf  of  Her 
Majesty,  by  virtue  of  sec.  30  of  the  Act  respecting  the  Cen- 
tral Prison,  of  the  first  part,  and  Patrick  Louis  Connor, 
called  "  the  contractor,"  of  the  second  part,  and  was  in  part 
as  follows: — 

1.  The  government  of  the  province  of  Ontario  shall  pro- 
vide a  cordage  plant  with  the  main  line  shafting  in  the 
cordage  building  maintained  in  motion,  as  now  installed  at 
the  central  prison  of  Ontario,  but  made  equal  to  a  capacity 
to  turn  out  4  tons  or  over  of  binder  twine  per  day  of  1^ 
hours,  running  550  feet  to  the  pound,  and  prison  labour  to 
operate  it,  taking  the  material  as  it  enters  and  until  it  leaves 
the  prison,  but  limited  to  an  average  of  not  more  than  one 
prisoner  for  each  130  pounds  of  twine  made  for  all  purpose^^ 
the  prisoners  supplied  to  perform  the  labour  to  be  abl^ 
bodied  men,  who,  after  having  entered  on  the  work,  s^*^ 
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contintie  in  the  employment  till  the  expiration  of  their  re- 
spective sentences. 

2.  The  government  shall  give  to  the  contractor  the  use 
of  the  following  portions  of  the  central  prison:  the  general 
railway  facilities  of  the  prison;  the  main  room  in  the  base- 
ment under  the  broom  shop  for  storage  of  twine,  fibre,  and 
supplies;  the  whole  of  the  cordage  ship,  except  the  rooms  on 
the  ground  floor  at  the  north  end,  etc.;  the  use  of  all  ma- 
chines contained  in  the  said  cordage  shop  for  manufacturing 
binder  twine. 

3.  The  contractor,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  hereby  agrees:  first,  that  he  will, 
commencing  with  the  pulleys  on  the  main  line  shafting 
which  transmit  power  direct  to  each  distinctive  machine,  and 
at  his  own  cost,  keep  all  belting  and  machinery  in  good  re- 
pair, being  granted  for  this  purpose  the  facilities  of  the 
prison  machine  shop,  to  be  used  with  prison  labour  only,  but 
to  pay  at  the  rate  of  $1  per  day  for  the  prison  labour,  which 
shall  include  the  use  of  machinery  and  tools;  second,  at  all 
times,  at  his  own  cost,  to  provide  all  expert  labour  and 
instructors  necessary  in  manufacturing,  and  to  supervise  and 
instruct  the  prisoners  in  the  work  required  of  them  in  oper- 
ating the  plant,  and  likewise  to  provide  and  deliver  to  the 
central  prison  cordage  shop  all  material  necessary,  and  to 
manufacture  from  manilla  hemp,  or  from  such  other  fibre 
as  the  inspector  and  contractor  may  agree  upon,  not  less 
than  4  tons  of  twine  on  each  working  day  that  the  full  ratio 
of  prisoners  specified  are  provided;  third,  to  pay  for  all 
twine  and  rope  manufactured  under  the  provisions  of  this 
contract  the  sum  of  82^  cents  per  100  pounds  on  the  gross 
weight  of  the  bales  or  coils  of  twine  or  rope  as  it  comes  from 
the  machine,  and  to  pay  the  amount  to  the  bursar  of  the 
central  prison  on  the  20th  day  of  each  month  as  the  account 
is  rendered  therefor.     .     .     . 

12.  If  at  any  time  it  shall  be  deemed  expedient  to  re- 
sume operating  the  plant  on  government  account,  the  con- 
tract may  be  terminated  by  the  inspector  on  1st  November 
in  any  year,  by  giving  3  months*  notice  thereof  in  writing, 
and  by  paying  the  actual  cost  of  any  merchantable  binder 
twine  in  stock  made  under  the  contract,  and  for  unmanu- 
factured stock  useful  in  the  manufacture  of  good  merchant- 
able binder  twine,  then  on  hand  at  the  expiry  of  the  notice. 
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with  10  per  cent,  advance  thereon,  but  no  addition  shall  be 
made  to  the  unmanufactured  stock  after  the  serving  of  the 
said  notice,  except  as  may  be  required  to  keep  the  plant  in 
operation  for  a  period  not  longer  than  30  days  after  the 
date  for  terminating  the  contract. 

13.  The  contractor  shall  take  over  at  cost  all  the  manu- 
factured twine  and  binder  twine  material  on  hand  at  the 
time  of  entering  upon  the  contract;  the  twine  at  a  price  to 
be  arrived  at  the  same  as  is  provided  in  making  up  the 
selling  price  of  twine  by  the  contractor,  and  the  unmanu- 
factured material  at  invoice  prices  with  cost  of  delivery  at 
the  prison  added. 

14.  This  contract  shall,  subject  to  the  herein  contained 
provisions  as  to  default  and  resumption  l)y  the  government, 
be  in  force  from  1st  October,  1895,  until  1st  October,  1900, 
renewable  for  a  further  period  of  5  years,  provided  the 
Lieutenant-Governor  in  council  considers  it  in  the  public 
interest  that  such  further  period  should  be  granted.    .    .    • 

17.  The  contractor  shall  not  assign  this  agreement  or 
sublet  the  same  without  the  consent  of  the  Lieutenant- 
Governor  in  council. 

18.  It  is  distinctly  understood  that  this  agreement  is  not 
entered  into  by  the  inspector  in  his  personal  capacity,  but  is 
binding  upon  him  and  his  successors  as  a  corporation  sole  by 
virtue  of  sec.  38  of  R.  S.  0.  1887  ch.  238. 

19.  It  is  expressly  agreed  that  this  contract  and  every- 
thin<r  therein  contained  shall  be  void  and  of  no  effect  unless 
the  same  is  ratified  by  resolution  of  the  Legislative  Assembly 
of  Ontario  at  its  next  session ;  and  should  there  be  a  failure 
to  ratify,  all  material  as  provided  by  clause  12  hereof  then 
on  the  prison  premises  belonging  to  the  contractor  shall  be 
taken  over  by  the  inspector. 

Provided  always  that  anything  obtained  or  done  under 
the  said  contract  shall  nevertheless  be  paid  for  in  accordance 
with  the  terms  hereof. 

The  agreement  was  under  the  hand  and  seal  of  Connor 
and  under  the  hand  and  corporate  seal  of  the  inspector. 

The  cause  was  tried  by  Meredith,  C.J.,  without  a  jury, 
at  Toronto,  on  25th  and  26th  October,  1906. 

G.  C.  Gibbons,  K.C.,  and  C.  A.  Moss,  for  the  suppliants. 
F.  E.  Hodgins,  K.C.,  for  the  respondent. 
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Meredith,  C.J.  (at  the  conclusion  of  the  evidence  and 
argument) : — This  case  has  been  argued  upon  what  is  the 
rule  as  to  Parliamentary  practice,  and  as  to  the  undoubted 
rule  that  no  money  can  be  paid  out  of  the  consolidated  rev- 
enue, except  after  its  appropriation  by  Parliament  for  the 
particular  purpose.  With  those  considerations  I  have  noth- 
ing to  do  in  this  case;  I  have  simply  to  determine  whether, 
upon  the  facts  as  proved,  there  is  a  liability  on  the  part  of 
the  province  to  the  suppliants,  and  it  will  remain  open  to 
the  executive  and  Parliament  to  take  such  action  with  regard 
to  that  as  in  their  judgment  may  seem  proper.  As  I  under- 
stand that  matter,  any  answer  of  the  Court  would  be  wholly 
inoperative,  so  far  as  any  payment  to  the  suppliJtnts  of  the 
amount  found  due  is  concerned,  unless  Parliament  shall 
appropriate  the  money  for  that  purpose. 

It  is  not  necessary,  I  think,  for  the  purpose  of  the  case, 
to  determine  whether  Mr.  Hodgins's  argument  that  the 
original  contract  with  Connor,  having  been  ratified  by  vote 
of  the  Legislative  Assembly,  had  the  force  of  an  Act  of 
Parliament,  is  sound  or  not. 

The  circumstances  under  which  the  contract  of  1898  were 
entered  into  were  these.  The  Connor  Company  had  a  con- 
tract which  had  not  then  expired.  In  some  way  both  gentle- 
men who  were  idtimately  interested  in  this  incorporated 
company,  who  are  the  suppliants,  had  made  arrangements 
for  taking  over  this  contract  and  the  benefit  to  be  derived 
from  it.  A  person  by  the  name  of  Field,  acting  for  the 
promoters  of  the  company,  had  been  admitted.  Connor  had 
gone  out,  and  Field  had  been  admitted  to  carry  on  the  busi- 
ness. He  had  carried  it  on  for  several  months,  and  ulti- 
mately the  company  was  incorporated. 

Now,  it  is  to  be  borne  in  mind  that  there  was  no  obliga- 
tion on  the  part  of  the  province  to  enter  mto  this  contract. 
They  were  in  no  way  bound  to  confirm  any  contract  between 
these  parties.  It  is  therefore,  I  think,  obvious  that  that 
agreement  must  be  treated  as  a  new  one  between  the  new 
partners,  incorporating,  it  is  true,  most  of  the  provisions 
of  the  old  agreement,  but  modified  to  some  extent.  It  would 
be  an  extraordinary  thing  morally  that  where  a  number  of 
persons  in  the  position  of  promoters  of  this  company  enter 
into  negotiations  with  the  government,  upon  the  faith  of 
which,  according  to  the  evidence  of  Mr.  Hobbs,  they  under- 
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take  obligations  which  they  would  not  have  entered  into 
but  for  the  new  agreement — the  modifications  (as  they  are 
called)  of  the  old  agreement — it  is  obvious,  it  seems  to  me, 
that  it  would  be  impossible  to  say  that  it  would  not  be  un- 
just that  the  government  should  recede  from  the  agreement 
that  was  then  entered  into.  Therefore,  I  think  the  case  is 
not  one  in  which  any  difficulty  (if  there  be  any  difficulty  at 
all)  would  arise  by  reason  of  the  original  agreement  having 
been  sanctioned  by  the  House,  and  therefore,  as  Mr.  Hod- 
gins  contends,  having  the  force  of  an  Act  of  the  legislature. 

Then,  if  that  be  so — if  this  is  to  be  treated  as  a  new 
agreement — I  have  no  doubt  whatever  that  it  was  within 
the  authority  of  the  executive  government  of  the  province. 
The  government  had  charge  o(  this  prison.  It  was  part  of 
the  policy  of  the  province  that  the  prison  labour  should  be 
utilized.  One  of  the  very  objects  of  the  erection  of  the 
prison  was  to  avoid  what  had  taken  place  in  the  past — pris- 
oners idling  in  the  county  gaols  —  and  to  provide  a  place 
where  their  labour  should,  to  some  extent,  at  all  events,  be 
made  remunerative,  and  relieve  the  general  public  from 
the  burden  of  their  maintenance.  Therefore  it  seems  to  me 
that  it  was  completely  within  the  authority  of  the  executive 
government  to  enter  into  such  an  agreement  as  the  first 
agreement  with  Connor,  and  the  second  also,  although  the 
ratification  by  Parliament  was  in  no  sense  necessary  to  give 
contractual  validity  to  the  document.  It  was,  no  doubt, 
submitted  to  the  Assembly,  because  it  was  an  important  part 
of  the  administration  of  the  public  service  of  the  country, 
and  the  government  should  be  desirous  that  Parliament 
should  state  its  approval  of  the  kind  of  policy  that  it  was 
adopting,  before  that  policy  was  given  effect  to.  Therefore 
this  agreement  provides  that  it  shall  not  go  into  operation 
until  it  has  been  submitted  to  Parliament.  Parliament  has 
ratified  its  terms.  Then,  if  I  am  right  in  that  view,  it  gets 
rid  of  all  the  difficulties  in  the  case  raised  by  the  Crown 
except  those  relating  to  the  orders  in  council. 

1  am  entirely  unable  to  follow  the  argument  of  counsel  for 
the  Crown  with  regard  to  that  matter.  If  it  was  competent 
for  the  Crown  to  make  the  agreement,  surely  if  in  the  work- 
ing out  of  that  airreeniont  it  became,  in  the  judgment  of  the 
advii>ers  of  the  Crown,  desirable  that  modifications  should 
be  made  in  the  terms  of  the  contract,  it  was  within  the 
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power  of  the  executive  government  to  make  those  changes. 
It  is  not  necessary,  in  the  view  I  take  of  the  contract,  to 
say  anything  further  on  that  question,  but  it  seems  to  me 
that,  even  if  this  agreement  had  the  effect  of  a  contract — ^if , 
in  working  out  its  terms  relating  to  the  repairs  (which 
provided,  it  is  true,  that  the  repairs  should  be  borne  by  the 
contractor,  but  also  provided  that  they  should  be  done  in 
the  central  prison  and  done  by  the  prisoners,  the  materials 
and  the  prisoners'  time  being  charged  for),  it  was  found 
that,  according  to  the  report  of  the  inspector,  it  caused  fric- 
tion,'and  was  very  difficult  to  carry  out — it  was  competent 
for  the  Crown  and  the  contractors  to  modify  it.  In  the 
course  of  the  discussion  of  the  case  it  had  been  pointed  out 
that  there  is  a  great  deal  of  difficulty  in  determining  what 
the  exact  meaning  of  the  language  is,  it  being  that  the 
materials  are  to  be  paid  for  and  charged  for  at  the  rate  of 
$1  per  day  for  the  prison  labour.  As  I  understand  it,  al- 
though it  does  not  appear  in  the  inspector's  report  that  that 
was  dealt  with  by  him,  the  view  of  the  contractors  was  that 
that  meant  $1  for  all  the  prisoners  that  were  employed,  and 
that  the  view  on  the  other  side  was,  that  it  was  $1  per  day 
for  each  prisoner  who  was  employed  in  making  these  repairs. 
I  think  it  was  perfectly  competent  to  make  that  modifica- 
tion in  the  detail  of  the  agreement,  not  altering  the  essen- 
tial terms  of  it  at  all,  still  leaving  the  contractors  to  bear 
the  expense  of  the  repairs,  relieving  the  province  of  the 
necessity  of  keeping  track,  in  the  way  it  had  been  doing,  of 
the  materials  and  of  the  prison  labour,  and  of  the  conflicts 
and  disputes  as  to  the  amount  of  time  and  the  amount  of 
material  employed,  and  possibly  too,  as  the  evidence  in- 
dicates, as  to  what  came  within  the  definition  of  the  term 
"  repairs.'^  There  was  then  substituted  for  that  arrange- 
ment a  provision  by  which,  in  lieu  of  the  one  I  have  just 
referred  to,  the  contractors  were  to  pay  a  dollar  and  a 
quarter  for  each  ton  of  the  output  of  the  factory. 

I  may  as  well  refer  at  this  point  to  another  position 
taken  by  Mr.  Hodgins;  that  the  provision  with  regard  to 
that  was  not  retrospective.  The  evidence  is,  that,  after  that 
modification  was  provided  for,  instructions  were  given  to  the 
central  prison  officers  to  recast  the  accounts  from  the  be- 
ginning on  that  basis,  and  that  was  done.  Whether,  on  the 
construction  of  the  document,  that  was  its  meaning:,  it  is 
not  necessary  to  consider.     That  arranp^emont  was  made. 
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and  the  transaction  was  carried  out  on  that  basis  between 
the  parties,  and  it  is  now  entirely  too  late  to  rai^^e  the  ob- 
jection and  ask  that  all  that  has  been  done  shjvild  be  re- 
opened and  changed. 

Objection  is  taken  to  the  item  of  commission.  It  ap- 
pears that  under  the  terms  of  the  agreement  machinery  was 
to  be  purchased.  The  contractors,  the  supphants,  were 
directed  or  authorized  by  the  government  to  purchase 
the  machinery  required  for  the  use  of  the  factory  which 
was  being  leased,  or  which  it  was  permitting  the  con- 
tractors to  use  in  the  central  prison,  and  it  was  agreed 
that  there  should  be  paid  to  them  5  per  cent,  as  a  com- 
mission for  their  trouble  and  expense  in  arranging  and 
looking  up  the  machinery  and  in  making  the  contracts  for 
it.  I  have  no  doubt  from  the  evidence  that  that  was  a  fair 
and  reasonable  agreement.  The  amount  was  but  a  few 
hundred  dollars,  perhaps  $300  or  $400  more  than  it  was 
sworn  was  actually  expended  for  travelling,  to  say  nothing 
of  the  time  which  was  employed  in  travelling  throughout 
the  United  States  and  in  Europe  making  investigations  with 
a  view  to  securing  the  best  kind  of  plant  for  the  purpose 
required.  It  is  true  that  there  is  nothing  in  the  contract 
that  says,  that  that  is  to  be  paid  for  by  the  Crown  ulti- 
mately. The  provision  is  as  to  the  cost.  Surely  it  is  no 
violent  straining  of  the  language  of  the  agreement  to  in- 
clude 5  per  cent,  that  was  paid  to  W.  R.  Hobbs  &  Co.— not 
charged  by  the  suppliants  themselves — as  part  of  the  cost 
of  the  purchase  of  the  machinery. 

Then  there  is  objection  taken  also  to  the  charges  that 
have  been  made,  and  have  been  allowed  in  respect  of  the 
expenses  of  Berry  and  those  of  some  others  who  were  em- 
ployed, as  the  parties  treated  them  throughout  the  accounts, 
in  the  installation  of  the  new  plant.  I  think  that  objection 
entirely  fails  also.  Upon  the  evidence  it  was  necessary  that 
an  expert  should  be  got  from  abroad.  Possibly  the  govern- 
ment might  not  have  succeeded  in  getting  the  expert  the 
suppliants  got.  They  had  such  relations  with  the  Plymouth 
Company,  the  largest  manufacturers,  it  is  said,  on  this  side 
of  the  water,  at  all  events,  in  this  line  of  articles,  that  they 
were  able  to  get  from  them  the  services  of  one  of  their 
employees,  and  to  get  (although  this  does  not  bear  upon 
this  branch  of  the  case),  free  of  charge,  specifications  for 
the  new  machine.     A  man  of  the  name  of  Berry  was  em- 
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ployed  at  $4  a  day,  and,  according  to  the  testimony  of  Mr. 
Hobbs  (which  is  uncontradicted),  during  the  whole  of  the 
time  that  he  was  there,  and  for  which  his  salary  has  been 
charged,  he  was  looking  after  the  installation  of  the  ma- 
chinery. It  is  pointed  out  that  the  installation  of  the 
machinery  did  not  mean  simply  the  fastening  of  the  machines 
(if  they  had  to  be  fastened),  but  castings  had  to  be  made 
from  a  wooden  model,  and  complicated  arrangements  had 
to  be  made  for  the  purpose  of  enabling  the  plant  to  be  put 
in  proper  running  order.  There  is  nothing  that  I  heard  that 
would  justify  the  disallowance  of  any  part  of  the  charge 
that  is  made  for  the  disbursements  to  Mr.  Berry,  and  noth- 
ing has  been  adduced  which  would  justify,  I  think,  even  if 
it  were  open  to  me  to  do  so,  the  charges  in  respect  of  the 
other  persons  who  were  employed  about  the  same  job. 

Then  objection  is  taken  to  two  other  matters  that  are 
not  covered  by  the  terms  of  the  agreement  or  by  any  order 
in  council.  One  is  the  question  of  interest.  It  is  said  that 
interest  has  been  charged  on  one  side,  and  has  not  been 
allowed  upon  the  other,  and  that  there  should  have  been  a 
considerable  credit  on  interest  account  to  the  province.  The 
exact  amount  appears  from  the  statements  which  Mr. 
Brown,  one  of  the  officers  of  the  audit  department,  pre- 
pared for  a  calculation  made  by  him.  It  is  a  sufficient  an- 
swer to  that  position,  I  think,  to  say  that  interest  is  not 
something  that  the  parties  are  entitled  to  as  of  right.  The 
question,  under  our  statute,  in  transactions  between  party 
and  party  where  it  is  payable  is  whether  the  money  in  re- 
spect of  which  it  is  charged  is  payable  upon  a  particular  day, 
and  on  certain  other  circumstances  not  applicable  to  this 
case  And  also  it  is  usual  for  a  jury  to  allow  interest.  Now, 
in  this  case  the  practice  throughout  in  the  transactions  be- 
tween the  parties  was  not  to  compute  the  interest  in  the 
way  the  Crown  now  seeks  to  have  it  computed.  The  pro- 
vincial auditor  did  not  deal  with  the  accounts  on  that  basis. 
I  think  it  is  impossible!  to  say  that  that  can  be  undone,  and 
a  charge  for  interest,  such  as  the  Crown  now  seeks  to  make, 
can  be  allowed. 

With  regard  to  the  item   of  insurance,  there   accom- 
panied the  agreement  a  memorandum  written  by  Mr.  Dewart, 
who  was  acting  for  the  company,  in  which  he  pointed  out 
▼OL.  vm,  o.w.R  NO.  19  -64 
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that  there  were  certain  matters  which  were  understood  be- 
tween the  parties  and  not  embodied  in  the  agreement,  and 
he  desired  to  have  an  assurance  from  the  inspector  that  they 
were  matters  that  were  arranged  between  the  Crown  and 
the  contractors,  although  they  were  not  inserted  in  the 
agreement.  One  of  these  was  a  provision  that  there  should 
be  insurance  upon  joint  account.  Now,  the  machinery  that 
was  purchased  and  put  into  the  prison  by  the  contractors 
had  been  insured,  and  the  premiums  of  insurance  had  been 
from  time  to  time  allowed  in  the  settlement  between  the 
oflScers  of  the  Crown  and  the  contractors.  It  was  argued 
by  Mr.  Hodgins  that  there  was  no  right  to  make  that  settle- 
ment— that  the  property  was  really  the  property  of  the  con- 
tractors —  that  it  was  an  insurance  for  their  benefit  I 
think  that  is  altogether  too  narrow  a  view  to  take  of  it 
Although  in  form  it  was  their  property,  although  in  form 
they  had  purchased  and  the  government  was  to  re-purchase, 
yet  the  transaction  was  in  substance  an  advance  by  the  con- 
tractors of  the  money  required  to  purchase  the  machinery. 
The  province  paid  6  per  cent,  interest  upon  the  amount 
from  time  to  time  remaining  due  on  account  of  the 
purchase  money  by  deducting  certain  payments  which 
had  been  made  depending  upon  the  output  and  in  reference 
to  a  probable  output.  Substantially,  I  think,  that  was  a 
purchase  by  the  government,  and  it  was  certainly  not  in- 
equitable that  the  insurance  upon  that  property  should  be 
borne  by  the  government.  It  was  not  a  thing  that  would 
wear  out  in  the  time  during  which  the  agreement  was  to  be 
on  foot;  it  was  something  of  a  permanent  nature;  and  it 
would  be  necessary  for  the  government  to  have  it  after  the 
agreement  came  to  an  end,  in  the  event  of  its  continuing 
the  work  or  making  with  others  a  similar  contract.  The 
government  throughout  has  recognized  that  right  It  has 
allowed  the  contractor  that  insurance  in  all  the  accounts 
that  have  been  passed.  It  is  entirely  too  late  to  raise  an 
.  objection  to  that  item. 

The  observation  I  have  made  with  regard  to  the  interest 
and  the  insurance  are  applicable  to  the  other  matters. 

Accounts  were  furnished  from  time  to  time  and  balances 
struck.  Not  accounts  simply  furnished  by  the  Cordage 
Company  and  accepted  by  the  government,  but  accounts 
were  furnished,  and,  after  proper  checking,  entered  in  the 
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books  of  the  central  prison.  These  were  treated  as  the  ac- 
counts between  the  parties,  as  evidencing  the  condition  of 
matters,  and  the  substance  of  what  was  done  was  that  the 
disbursements  which  are  now  attacked,  which  the  suppliants 
were  making,  were  periodically  settled  by  the  Crown  by  the 
deduction  of  them  from  the  gross  indebtedness  on  account 
of  the  rental  (if  it  may  be  so  called)  which  the  suppliants 
were  to  pay.  Even  in  the  case  of  private  individuals  it 
would  be  impossible  to  disturb  a  transaction  of  that  kind — 
no  fraud,  no  concealment,  the  persons  acting  at  arm's 
length — and  it  seems  to  me  an  extraordinary  proposition  to 
ask  the  Court  to  review  the  discretion  which  has  been  ex- 
ercised by  the  Crown  in  regard  to  these  matters,  and  to  sub- 
stitute its  own  view  of  what  ought  to  have  been  done  under 
the  circumstances. 

I  have  nothing  to  do  with  the  policy  of  these  matters. 
That  is  a  matter  that  is  wholly  outside  of  this  inquiry. 
These  are  matters  for  the  executive  government  of  the  pro- 
vince to  deal  with.  The  remedy,  if  anything  was  wrong, 
is  to  be  found  by  Parliament  acting,  and  ultimately  by  going 
to  the  final  court  of  appeal — the  people  of  the  province. 

I  think  that  disposes  practically  of  all  the  matters  that 
have  been  discussed  except  the  matter  of  a  payment  for 
prisoners  in  excess  of  those  that,  under  the  terms  of  the 
contract,  the  contractors  were  entitled  to,  and  who  were 
engaged  in  the  work.  By  the  terms  of  the  contract  each 
prisoner  would  turn  out  130  pounds  in  a  working  day.  Of 
course,  if  that  had  been  found  practicable,  the  result  would 
have  been  that  a  much  less  number  of  men  would  have  been 
required  for  the  purpose  of  turning  out  the  output  which 
went  from  the  work.  But  it  is  manifest  from  the  corre- 
spondence, and  from  the  evidence  of  the  inspector,  that  at 
the  outset  it  was  found  it  was  entirely  impracticable  to  get 
prison  men  to  do  that  amount  of  work,,  and  deductions  were 
made  from  time  to  time,  with  protests  on  the  one  side  by  the 
inspector,  and  demands  on  the  other  from  time  to  time  for 
more  men.  It  never  occurred  to  anybody  that  any  charge 
should  be  made  in  respect  of  the  additional  men.  That 
item  of  the  claim  was  not  very  strenuously  opposed  by  Mr. 
Hodgins,  I  fancy.  He  appealed  to  some  very  general  words 
of  the  agreement ;  but  it  seemed  to  me  that  he  had  not  very 
much  faith  in  that  branch,  at  all  events,  of  the  claim  which 
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has  been  set  up.  I  think  it  is  impossible  to  come  to  the 
conclusion  that  those  general  words  amount  to  a  covenant— 
an  agreement  entitling  the  Crown  to  be  paid  for  the  addi- 
tional men  at  the  rate  of  50  cents  per  day  or  at  any  other 
rate — and  that  the  circumstances  entirely  rebut  any  infer- 
ence that  there  was  an  implied  contract  on  the  part  of  the 
suppliants  to  pay  for  the  service  of  the  additional  men  on  a 
quantum  meruit. 

Now,  while  I  have  said  it  is  not  necessary,  in  my  view,  to 
determine  the  large  legal  question  which  has  been  argued 
by  Mr.  Hodgins,  and  argued  very  ably,  still  I  have  a  very 
strong  opinion  upon  the  point,  and,  if  it  were  necessary  for 
the  determination  of  the  case,  I  would  not  hesitate  to  deter- 
mine it  upon  that  opinion. 

I  entirely  disagree  with  the  view  that  the  assent  hy  the 
House  of  Assembly  to  the  contract,  or  the  resolution  of  the 
House  ratifying  the  contract,  made  the  contract  or  gave  to 
the  contract  the  force  of  a  statute  of  the  province.  It  may 
well  be,  although  you  may  have  to  search  in  ancient  times 
to  find  them,  that  there  are  instances  of  Acts  of  Parliament 
where  the  assent  of  the  Crown  has  preceded  the  action  of 
the  other  constituent  bodies  in  the  legislature,  instead  of 
their  following  it,  as  is  the  usual  practice.  Well,  it  would 
be  straining  the  line  of  decisions  upon  which  Mr.  Hodgins 
bases  his  argument  to  apply  them  to  what  has  been  done  in 
this  case.  There  was  no  idea  of  passing  an  Act  of  Parlia- 
ment. The  forms  of  procedure  which  are  adopted  in  the 
passing  of  an  Act  were  entirely  omitted.  A  bill  is  intro- 
duced and  read  three  times.  It  has  to  pass  through  all 
these  stages  before  it  finally  becomes  the  ultimate  action 
of  the  Assembly.  Nothing  of  that  kind  was  done  here.  The 
contract  is  laid  upon  the  table  of  the  House.  Notice  of 
motion  is  given  that  upon  a  certain  day  the  Minister  in 
charge  will  move  a  resolution  approving  of  and  ratifying 
the  contract.  I  do  not  think  this  had  any  of  the  elements 
at  all  of  an  Act  of  Parliament,  and,  as  I  have  said,  there  was 
no  intention  on  the  part  of  anybody  that  it  should  have.  It 
was  simply  an  assent  —  not  constitutionally  necessary,  I 
think — an  assent  on  the  part  of  the  Assembly  to  a  contract 
which  the  executive  government  of  the  province  had  en- 
tered into,  and  had  stipulated  should  not  become  operative 
until  that  assent  had  been  obtained. 
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Nor  am  1  able  to  agree  that,  even  if  the  resolution  had 
the  effect  for  which  Mr.  Hodgins  contends,  it  would  not  have 
been  open  for  the  executive  government  to  have  modified 
the  terms  of  the  agreement.  I  think  it  is  impossible  to  come 
to  the  conclusion  that  with  an  agreement  such  as  that,  cov- 
ering a  period  of  years  in  which  the  working  out  of  it  might 
shew  that  modifications  in  minor  details  were  necessary,  or 
where,  as  did  happen,  the  machinery  might  be  destroyed  by 
fire  and  new  conditions  arise,  the  whole  of  the  machinery 
of  the  central  prison,  as  far  as  this  industry  was  concerned, 
was  to  be  paralyzed  until  the  legislature  could  he  called  upon 
to  deal  with  the  matter. 

Although  the  argument  ab  inconveniente  is  always  a 
strong  one,  I  simply  mention  that  incidentally.  I  think  it 
was  quite  open  to  the  executive  government  to  make  the 
modifications  they  did  make. 

It  is  also  to  be  observed  that  although,  as  Mr.  Hodgins 
YBTY  properly  pointed  out,  it  was  an  option  that  the  con- 
tractors had  to  supply  the  additional  machinery,  they  had 
to  supply  it  at  their  own  expense  under  the  terms  of  the 
contract.  But  what  if  the  time  arrived  when  the  contractors 
said,  "Although  we  have  this  option  we  are  not  going  to 
exercise  it,  but  it  is  in  our  interest  and  in  your  interest  that 
this  additional  machinery  be  installed  ?  "  Were  matters  to 
stand  still?  Was  there  to  be  no  power  in  the  executive 
.  government  to  enter  into  an  agreement  by  which  that  could 
be  done?  I  think  not.  I  think,  if  the  argument  that  has 
been  adduced  on  the  part  of  the  Crown  in  this  case  were 
given  effect  to,  the  executive  government  wotdd  be  shorn 
of  many  powers  that,  in  my  judgment,  it  possesses,  and  be 
very  much  hampered  in  carrying  on  the  business  of  the 
province. 

I  repeat  I  have  nothing  to  do  with  discussing  the  ques- 
tion of  the  policy,  or  whether  the  agreement  was  a  judicious 
agreement  to  enter  into.  These  are  matters  for  the  legis- 
lature and  the  people,  not  for  the  Court. 

Judgment  was  pronounced  declaring  plaintiffs  entitled 
to  payment  of  the  full  amount  of  their  claim  with  interest 
and  costs,  and  dismissing  the  counterclaim  with  costs. 
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Scott,  Local  Master.  November  28th,  1906. 

ghakbebs. 

CAMPBELL  V.  CLUFF. 

Parties — Joinder  of  Defendants — Cause  of  Action — Pkading 
— Negligence. 

Motion  by  defendants  the  Corporation  of  the  City  of 
Ottawa,  for  an  order  requiring  plaintiff  to  elect  against 
which  of  the  defendants  he  will  proceed. 

The  case  set  up  by  the  statement  of  claim  was  that  the 
defendants  the  Cluffs  were  the  owners  of  the  Gilmour  Hotel 
which  was  destroyed  by  fire  on  14th  September  last,  leaving 
the  front  wall,  abutting  on  Bank  street,  standing  to  a  height 
of  40  feet,  and  on  9th  October  this  wall  fell  to  the  street, 
injuring  the  plaintiff,  who  was  lawfully  travelling  along  the 
street. 

Paragraphs  7  and  8  read  as  follows: — 

7.  The  defendants  were  well  aware  of  the  dangerous 
condition  of  the  said  wall,  and  of  the  fact  that  its  condition 
rendered  the  said  street  or  highway  unsafe  for  travel  and 
out  of  repair,  but,  nevertheless,  wrongfully  and  negligently 
permitted  the  said  wall  to  remain  in  the  condition  as  afore- 
said, and  the  said  street  or  highway  to  remain  out  of  repair. 

8.  Under  and  pursuant  to  a  by-law  of  the  defendant  cor- 
poration known  as  by-law  1079  (and  certain  amendments 
thereto)  the  defendant  corporation  had  power,  by  its  duly 
appointed  officers  in  that  behalf,  to  take  down  and  remove 
the  said  wall,  and  to  put  the  said  street  or  highway  into 
a  proper  state  of  repair,  and  the  defendant  corporation  was 
in  duty  bound  to  do  so,  but,  notwithstanding  the  said  by-la^ 
and  its  duty  as  aforesaid,  the  defendant  corporation  wrong- 
fully and  negligently  permitted  the  said  wall  to  remain 
standing  as  aforesaid/' 

A.  E.  Fripp,  Ottawa,  for  defendant  corporation. 

W.  Greene,  Ottawa,  for  defendants  the  Cluffs. 

G.  F.  Henderson,  Ottawa,  for  plaintiff. 
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The  Local  Master: — ^With  the  question  of  whether  or 
not  as  a  matter  of  law  a  good  cause  of  action  is  shewn^  I 
have  nothing  to  do.  It  will  be  seen  that  what  is  complained 
of  is  that  defendants — all  the  defendants — wrongfully  and 
negligently  permitted  the  wall  to  remain  in  a  dangerous  con- 
dition. It  is  assumed  to  have  been  the  duty  equally  of  the 
owners  and  of  the  corporation  to  have  removed  it,  though 
the  duty  is  rested  in  each  case  on  a  different  basis.  The 
Cluffs  are  said  to  be  liable  as  owners  of  the  property,  pre- 
sumably on  the  principle  of  Eylands  v.  Fletcher.  The  al- 
leged liability  of  the  corporation  is  put  on  two  grounds,  first, 
non-repair  of  the  highway,  and,  secondly,  a  duty  said  to 
have  been  assumed  by  the  passage  of  the  by-laws  referred  to. 

I  have  carefully  examined  all  of  the  numerous  cases  cited 
on  the  argument.  Cases  of  the  class  of  Sadler  v.  Great 
Western  R.  W.  Co.,  [1895]  2  Q.  B.  688,  [1896]  A.  C.  450, 
McGillivray  v.  Township  of  Lochiel,  8  0.  L.  R.  454,  4  0. 
W.  R.  193,  Hinds  v.  Town  of  Barrie,  6  0.  L.  R.  656, 
2  O.  W.  R.  995,  and  Grandin  v.  New  Ontario  S.  S. 
Co.,  6  0.  W.  R.  553,  where  the  parties  sought  to  be 
joined  were  alleged  to  have  been  guilty  of  separate 
and  distinct  acts,  which  combined  either  to  bring  about 
or  to  augment  the  damage,  have  no  application,  nor 
do  either  cases  against  directors  and  their  companies 
or  cases  arising  out  of  contracts  afford  much  assist- 
ance. The  case  most  near  in  circumstances  to  the  present 
one  is  Bain  v.  City  of  Woodstock,  6  0.  W.  R.  601;  but  I 
think  there  is  a  clear  distinction  between  the  two.  There, 
as  pointed  out  by  the  Master,  the  wrongful  placing  of  the 
lumber  on  the  highway  by  the  Patricks,  and  the  breach  of 
their  statutory  duty  to  remove  it  on  the  part  of  the  cor- 
poration, were  not  only  quite  distinct  causes  of  action,  but 
did  not-even  arise  at  the  same  time.  Here  the  act,  or  rather 
omission,  complained  of,  on  the  part  of  the  Cluffs  and  of 
the  city  corporation,  is  identical,  though  the  duty  in  the 
one  case  depends  on  a  different  principle  from  that  in  the 
other.  In  Hinds  v.  Town  of  Barrie,  6  0.  L.  R.  656,  at  pp. 
661-662,  Mr.  Justice  Osier,  after  pointing  out  that  the  lan- 
guage of  the  Rtde  is  embarrassing  and  calculated  to  mislead 
a  litigant  and  to  promote  delay  and  expense,  says:  "  Prob- 
ably the  phrase  '  cause  of  action '  is  not  to  be  strictly  read 
in  its  former  technical  sense,  so  that  where  persons  have 
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been  parties  to  a  common  act  .which  has  caused  d&ma^  ^ 
the  plaintiff,  they  may  be  joined  in  the  same  action,  thwig^ 
the  nature  and  extent  of  the  relief  to  which  he  may  be  ^^' 
titled  against  them  is  different/'  Here  the  causes  of  action, 
though  technically  different,  are  practically  identical,  ^ 
the  nature  and  extent  of  the  relief  sought  is  also  identical. 
If  the  words  of  Mr.  Justice  Osier  have  any  application  at  all, 
it  must  be  to  a  case  like  the  present. 

The  motion  will  therefore  be  dismissed,  but,  as  the  ^tbc- 
tice  is  by  no  means  clear,  the  costs  should,  I  think,  be  itt 
the  cause. 
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Vol.  VIII.     TORONTO,  DECEMBER  13,   1906.       No.  20 
Meredith,  C.J.  Novemkeb  218T,  1906. 

WEEKLY  COURT. 

Re  LEAHY  AND  VILLAGE  OF  LAKEFIELD. 

MunicipaJ  Corporations — LoccU  Option  By-law — Motion  to 
Quash — Objections — Voting — Notices — Character  of  Type 
— Posting — Public  Places — Tenants  Voting  without  Right 
— Effect  on  Majority — Refusal  to  Swear  Voter — Undue 
Influence  —  Bribery  —  Coercion  —  Boycotting — Proof  of 
Offences — Promise  to  Erect  Building  in  Village. 

Motion  by  one  Leahy,  a  ratepayer,  to  quash  a  local  option 
by-law  of  the  village  of  Lakefield. 

D.  0.  Cameron  and  0.  A.  Langley,  Lakefield,  for  the 
applicant. 

W.  E.  Raney,  for  the  village  corporation,  was  not  called 
npon. 

i 
Meredith,  C.J. : — I  do  not  think  it  is  necessary  to  hear 
you  in  this  case,  Mr.  Raney.    I  think  all  the  objections  to  the 
by-law  fail. 

The  objection  to  the  notices  that  they  were  put  in  too 
small  type  and  not  posted  in  4  of  the  most  public  places,  as 
required  by  sec.  338  of  the  Municipal  Act,  is  not  made  out 
upon  the  material.  The  evidence  shews  that  notices  were 
put  up  in  6  places,  and  the  evidence  in  opposition  to  the 
application  says  that  they  were  put  in  the  places  which  were 
the  most  public. 

VOL.  VIII.  O.W.R.   NO.  20 — 55 
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It  would  be  a  most  unfortunate  thing  if  the  Court  was 
to  set  aside  a  by-law  simply  because  the  notice  was  not 
written  in  large  enough  characters  or  printed  in  large  enough 
type ;  and  that  where  there  has  been  a  substantial  compliance 
with  the  Act,  and  an  honest  intention  to  put  up  the  notices  in 
four  of  the  most  public  places,  the  Court  should  interfere 
with  what  had  been  done  and  set  aside  the  by-law  because,  on  a 
hypercritical  examination  of  the  circumstances,  it  might  be 
found  that  one  of  these  places  was  perhaps  not  to  be  in- 
cluded in  the  category  of  being  one  of  the  most  public  places. 

The  objection  must  be  overruled. 

Then  with  regard  to  the  other,  which  is  the  only  substan- 
tial ground  of  objection.  There  was  a  majority  of  41  in 
favour  of  the  by-law,  out  of  a  vote  of  323.  It  is  said  that 
6  tenants  voted  who  had  no  right  to  vote,  because  iiiey  had 
not  been  resident  within  the  municipality  for  one  month 
before  polling  day.  That  is  not  controverted,  and  no  doubt 
these  5  tenants  improperly  voted,  and  if  a  sufficient  number 
of  such  tenants  to  have  affected  the  result  had  voted,  although 
it  is  impossible  to  tell  which  way  they  voted,  it  would  have 
been  necessary  to  set  aside  the  by-law.  However,  if  all 
the  5  votes  were  struck  off,  that  would  result  only  to  reduce 
the  majority  to  36. 

I  think  the  refusal  to  swear  one  voter,  Miss  Graham,  is 
not  made  out  upon  the  material;  and,  even  if  it  were,  1 
should  not  think  that  would  be  a  ground  for  quashing  the 
by-law. 

Then  with  regard  to  the  undue  influence,  briber}',  coer- 
cion, and  boycotting,  which  is  alleged  to  have  been  shewn, 
it  has  to  be  borne  in  mind  that  a  by-law  such  as  this  dif- 
fers very  much  from  an  electoral  contest. 

in  an  electoral  contest  the  candidate,  in  promoting  his 
own  election,  one  may  say,  is  a  party,  and  he  is  affected,  of 
course,  by  his  own  acts  and  by  the  acts  of  his  agents  which 
are  in  violation  of  the  law. 

In  the  case  of  a  by-law  which  is  submitted  to  the  electors 
for  the  voting  yt*a  or  nay  upon  it,  the  laws  applicable  to 
elections  of  members  of  a  municipal  council  or  a  Legisla- 
tive Assembly  do  not  obtain,  and  therefore  it  is  provided 
by  sec.  381  that  '*  any  by-law  the  passage  of  which  has  been 
procured  through  or  by  any  means  of  any  violation  of  the 
provisions  of  sees.  245*  and  246  of  this  Act,  shall  be  liable 


RK  LEAHY  AND   I  ILLAGE  OF  LAKEFIELD.  745 

to  be  .quashed  upon  an  application  made  in  conformity  with 
the  provisions  hereinbefore  contained." 

That  is  the  authority  which  is  conferred  upon  the  Court 
to  quash  a  by-law  upon  a  summary  application ;  and,  as  has 
been  seen,  if,  by  means  of  a  violation  of  the  two  sections  re- 
ferred to,  the  passing  of  the  by-law  has  been  procured,  the 
Court  may  quash  the  by-law. 

Now,  turning  to  sees.  245  and  246:  sec.  245  deals  with 
and  defines  bribery,  and  sec.  246  defines  undue  influence. 

The  only  class  of  acts  charged  which  would  come  within 
sec.  246  is  the  alleged  boycotting,  and  I  am  not  satisfied  upon 
the  evidence  that  boycotting  is  made  out. 

The  affidavit  of  Mr.  Manning  has  not  been  drawn  in  such 
a  way  as  to  lead  one  to  the  conclusion  that  it  can  be  relied 
upon.  It  is  not  a  fair  affidavit.  He  does  not  put  forward 
anyiihing  which  the  opponents  of  this  application,  the  sup- 
porters of  the  by-law,  could  answer.  The  general  allegation 
that  he  has  heard  persons  supporting  the  by-law  make  cer- 
tain statements  as  to  withdrawing  trade,  and  his  belief  that 
that  influenced  votei-s,  even  though  there  had  been  no  direct 
contradiction  of  it,  is  an  unsatisfactory  way  of  proving  the 
charge  made,  and  I  am  unable  upon  that  evidence  to  come  to 
the  conclusion  that  acts  in  the  nature  of  a  boycott,  such 
as  to  justify  the  quashing  of  the  by-law,  are  shown  to  have 
]}eon  committed. 

In  regard  to  the  alleged  bribery,  it  is  said  that  the  Rev. 
Mr.  Campbell,  in  supporting  the  by-law,  made  statements, 
and  that  others  made  statements,  publicly  and  to  individual 
voters,  that  the  temperance  party,  as  it  is  called — those  who 
were  promoting  tlie  by-law — had  provided  a  fund  of  some 
thousands  of  dollars  with  which  they  intended  to  erect,  in 
the  event  of  the  by-law  being  passed,  a  building  to  be  used 
as  a  temperance  hotel,  and  that  in  connection  with  it  there 
would  be  stables  free  for  the  use  of  those  desiring  that  accom- 
modation, and  that  there  would  also  be  in  connection  with  the 
hotel  a  free  reading-room  and  games. 

Now,  assuming  all  that  to  be  proved — there  is  no  con- 
tradiction of  it— one  must  look  at  what  the  character  of  the 
voting  was,  and  what  the  question  before  the  electors  was; 
and  one,  at  the  threshold,  will  see  that  the  argument  upon 
the  one  side  would  probably  be:  If  you  pass  this  by-law, 
you  are  going  seriously  to  injure  the  business  interests  of  the 
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town;  when,  as  has  followed  the  passing  of  such  by-lawB 
in  other  places,  the  taverns  are  closed,  farmers  will  not  come 
here,  and  so  you  will  be  directly  injuring  yourselves  by  pass- 
ing such  a  by-law.  Apparently,  the  temperance  party,  who 
were  interesting  themselves  in  having  the  local  option  by-law 
passed,  had  from  their  friends  secured  a  sum  of  money 
which  they  intended  to  apply,  in  the  event  of  the  by-law  being 
passed,  in  a  certain  way,  that  is,  the  way  already  mentioned. 
Xow,  all  that  was  done  was  to  make  public  the  fact  that  that 
fund  was  ready  to  be  used  in  the  event  of  the  by-law  being 
passed.  There  was  no  other  purpose  for  the  fund.  That  dis- 
tinguishes the  case  very  much  from  the  cases  which  have  been 
relied  upon  by  counsel  for  the  applicant. 

Possibly  it  may  be  said  that  it  was  not  a  legitimate  aign- 
ment  to  be  used ;  I  do  not  know  that  it  can  be  said  even  that 
what  was  done  was  ethically  wrong,  and  I  certainly  think  it 
cannot  be  said  it  was  bribery.  There  was  no  personal  advan- 
tage promised  to  any  one.  At  the  most  only  an  indirect  ad- 
vantage would  be  derived  by  persons  living  within  the  muni- 
cipality from  having  such  an  hotel  within  its  limits,  with  the 
free  facilities  that  were  intended  to  be  provided  in  the  event 
of  the  by-law  being  passed. 

I  do  not  think  any  of  the  cases  require  me  to  hold  that 
what  was  said  constituted  bribery. 

It  was  not  any  benefit  to  any  individual  voter.  The 
argument  was  that  the  passing  of  the  by-law  would  be  a  fin- 
ancial benefit  to  the  whole  community;  but,  even  if  teehni- 
oally  that  comes  within  the  provisions  of  the  statute,  I  think 
ihe  applicant  has  failed  to  make  out  a  case  within  sec.  381. 

I  am  not  at  all  satisfied  that  the  by-law  was  procured  by 
means  of  any  such  statements  or  promises. 

As  I  have  already  pointed  out,  the  majority  in  favour  of 
the  by-law  was  41,  from  which  there  are  to  be  deducted  5 
tenant  voters,  leaving  36. 

After  searching  the  whole  of  this  village,  all  that  the 
applicant  has  been  able  to  procure  is  an  affidavit — not  from 
electors  who  say  they  were  influenced — but  from  a  man  who 
probably  was  an  active  opponent  of  the  by-law,  who  says  that 
two  persons  told  him  that  they  were  influenced  by  the  prom- 
ises made  by  the  promoters  of  the  by-Ia>V. 
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I  think  the  applicant  has  not  satisfied  the  onus,  resting 
upon  him  under  the  section,  to  shew  that  this  by-law  was 
procured  by  the  promises,  if  these  were  promises  amounting 
to  bribery,  within  the  meaning  of  sec.  245. 

The  application  therefore  fails  and  must  be  dismissed 
with  costs. 


Caetwkight,  Master.  December  3rd.  1906. 

chambers. 

WOODEUFF  CO.  v.  COLWELL. 

Pleading — Counterclaim — Motion  to  Strike  out — Irrelevancy 
— Company — Parties — Joinder  of  Plaintiffs — Costs. 

Motion  by  plaintiffs  to  strike  out  defendant's  counter- 
claim. 

W.  E.  Middleton,  for  plaintiffs. 

C.  A.  Moss,  for  defendant. 

The  Master: — The  main  facts  of  this  case  appear  in  a 
report  of  a  previous  motion,  ante  302.  On  12th  November 
the  statement  of  claim  was  delivered.  The  relief  asked  for 
is  to  have  defendant  restrained  from  acting  as  manager  of 
the  plaintiff  company  or  dealing  in  any  way  with  their  assets, 
and  to  have  him  deliver  over  the  books  and  documents  and 
assets  of  the  company,  and  account  for  his  dealings  with  the 
p.ame,  and  for  damages  sustained  by  the  company  through 
defendant's  alleged  misconduct. 

No  relief  of  any  kind  is  asked  by  the  Woodruffs  personally. 
The  point  was  not  raised  on  the  argument ;  but  I  do  not  see 
why  the  Woodruffs  joined  as  plaintiffs.  No  doubt,  in  this  way 
they  give  the  best  proof  of  good  faith,  as  they  thereby  render 
themselves  liable  for  costs  and  to  give  discovery.  But  having 
control  of  the  company,  on  whose  behalf  they  allege  that  the 
action  is  brought,  it  would  not  seem  necessary  to  have  had 
individual  plaintiffs.  See  Saskatchewan  Land  and  Invest- 
ment Co.  V.  Leadley,  4  0.  W.  R.  39,  378;  International 
Wrecking  Co.  v.  Murphy.  12  P.  R.  423. 
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On  27th  November  defendant  delivered  his  statement  of 
defence,  together  with  a  connterclaim,  which  does  not  ask 
any  relief  against  the  company,  who  are  not  made  parties  to 
it.  It  is  directed  solely  against  the  Woodruffs,  and  is  based 
on  an  agreement  made  between  them  and  defendant  in  April 
last.  Defendant  asks  a  declaration  that  he  is  entitled  to  the 
56  shares  held  by  them;  that  the  agrement  may  be  rectified 
if  necessary,  to  conform  to  the  true  agreement  of  the  parties; 
and  that  the  Woodruffs  be  restrained  from  further  inter- 
meddling or  interfering  with  defendant  in  the  management 
of  the  company^s  affairs. 

All  the  plaintiffs  have  moved  to  strike  out  this  counter- 
claim. 

For  the  motion  it  was  pointed  out  that  the  action  was 
really  one  by  the  company,  and  is  brought  not  by  the  Wood- 
ruffs personally,  but  as  members  of  a  class.  Counsel  relied 
on  Macdonald  v.  Carrington,  4  C.  P.  D.  28,  and  Stroud  v. 
Lawson,  [1898]  2  Q.  B.  44,  which  latter  case  shews  tiiat 
the  W;oodruffs  could  not  bring  an  action  on  behalf  of  the 
whole  body  of  the  shareholders  and  unite  with  it  a  claim  made 
by  them  personally.  From  this  it  would  follow  that  the 
counterclaim  would  be  improper ;  or  else  the  defendant  should 
have  moved  against  the  statement  of  claim.  On  the  other 
hand,  it  was  contended  that  the  real  controversy  is  between 
the  Woodruffs  and  Colwell,  the  question  being,  who  is  entitled 
to  the  control  of  the  company? 

Assuming  that  this  is  so,  it  does  not  follow  that  this 
question  can  be  decided  in  this  way.  The  5th  paragraph  of 
the  statement  of  defence  seems  to  set  up  the  same  matter,  as 
it  denies  that  the  Woodruffs  "  are  stockholders  or  directors, 
or  that  they  have  any  status  or  right  to  interfere  in  the 
management  of  the  said  company."  But,  as  no  facts  are 
there  stated  as  supporting  this  contention,  the  meaning  m*? 
be  different.  If  it  is  the  same  contention  that  is  made  by 
the  counterclaim,  then  it  will  be  before  the  Judge  at  the 
trial,  who  will  give  such  effect  to  it  as  may  be  proper  after 
hearing  the  plaintiff's  case. 

The  counterclaim  must  be  struck  out,  but,  as  it  ^^ 
perhaps  invited  by  the  unnecessary  joinder  of  the  Woodruffs 
as  plaintiffs,  the  costa  of  this  motion  will  be  in  the  cause. 
If  defendant  desires  to  do  so,  he  may  amend  his  statement  of 
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defence,  in  which  case  this  will  be  embodied  in  the  order. 
But  I  do  not  wish  to  be  understood  as  suggesting  the  need  of 
any  amendment. 


Mab.ee,  J.  December  3rd,  1906. 

TRIAL. 

CARRICK  V.  McCUTCHEON. 

Vendor  and  Purchaser — Written  Offer  of  Option  to  Purchase 
Land — Oral  Acceptance — Refusal  of  Vendor  to  Carry  out 
— Offer  not  under  Seal — Consideration — Finding  of  Jury 
— Taking  Unfair  Advantage — Mistake  as  to  Title — Statute 
of  Frauds — Registry  Law — Commission — Breach  of  Conr 
tract — Damages — Loss  of  Profits  on  Resale, 

Action  to  recover  damages  for  breach  by  defendant  of  his 
agreement  to  sell  land  to  plaintiff  at  the  price  of  $12,000. 

H.  Cassels,  K.C.,  for  plaintiff. 

M.  J.  Kenny,  Port  Arthur,  for  defendant. 

Mabee,  J.: — On  23rd  May,  1906,  defendant  gave  to 
plaintiff  the  following  option: — 

"  In  consideration  of  $1.00,  the  receipt  of  which  is  hereby 
acknowledged,  I  hereby  give  L.  J.  Carrick  a  30  day  option 
upon  my  Cumberland  street  property,  having  a  frontage  of  33 
feet,  first  south  of  Park  on  Cumberland,  for  the  sum  of 
$12,000,  less  5  per  cent,  commission,  payable  $2,000  cash  and 
$2,000  yearly  till  balance  is  paid,  together  with  interest  at  8 
per  cent.'' 

Plaintiff  orally  accepted  this  option  on  the  morning  of 
24th  May. 

The  option  was  not  under  seal,  and  defendant  contended 
that  the  one  dollar  paid  by  plaintiff  to  him  at  the  time  had 
not  in  fact  been  paid  as  the  consideration  for  the  option, 
but  was  a  loan  by  plaintiff  to  him.  The  jury  found  that  the 
dollar  had  not  been  lent,  but  had  been  paid  as  the  con- 
sideration for  the  option.  Plaintiff  stated  that  at  the  time 
he  obtained  this  offer  from  defendant  he  had  in  fact  sold  the 
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land  to  one  Roice  for  $14,000,  and  afterwards,  on  9th  June, 
Roice  signed  an  agreement  to  purchase  at  that  sum.  It  was 
not  contended  at  the  trial  that  the  land  had  not  in  fact  been 
sold  to  Roice,  and  the  bona  fides  of  the  sale,  or  of  the 
written  agreement,  was  not  attacked. 

Defendant  stated  at  the  trial  that  on  the  evening  of  23rd 
May,  after  he  had  signed  the  option,  he  learned  that  he 
had  only  a  life  estate  in  the  land ;  and  that,  subject  to 
that  estate,  his  daughter  was  the  owner.  He  also  stated 
that  he  told  plaintiff  on  the  morning  of  the  24th  that 
he  had  made  a  mistake,  and  that  plaintiff  told  him,  at  that 
time,  that  he  (plaintiff)  had  sold  the  property.  Defendant 
says  he  was  satisfied  with  the  price,  and  that  he  thought  he 
had  the  power  to  sell.  Plaintiff  tendered  a  deed  and  mort- 
gage, in  the  former  joining  the  daughter  as  one  of  the 
grantors,  it  is  stated,  although  the  deed  was  not  put  in. 
The  option  makes  no  provision  for  a  mortgage,  but  no  ob- 
jection was  taken  at  the  time  of  the  tender,  and  the  refusal 
to  convey  was  not  put  upon  the  ground  that  a  deed  could 
not  be  called  for  until  payment  in  full  of  the  purchase 
money. 

The  defence  was  put  upon  the  grounds,  first,  that  the 
option,  not  being  under  seal,  and  no  consideration  passing, 
was  not  binding — the  finding  of  the  jury  disposes  of  that 
ground  of  defence;  second,  that  plaintiff  took  an  unfair 
advantage  of  defendant  while  he  was  confused;  third,  that 
defendant  was  under  the  mistake  that  he  was  the  owner  of 
the  property;  fourth,  the  Registry  Act  and  the  Statute  of 
Frauds. 

I  find  that  plaintiff  did  not  take  any  advantage  of  defen- 
dant, and  that  the  latter  was  in  no  way  confused  at  the  time 
he  signed  the  offer.  The  price,  defendant  admits,  was  t 
good  one,  and  he  finds  no  fault  with  it. 

I  do  not  think  defendant  was  under  any  mistake  a?  to 
the  position  of  the  title;  he  had  the  will  in  his  possession; 
he  had  been  collecting  the  rents  for  yeart^ ;  and  I  have  no 
hesitation  in  finding  that  he  was  perfectly  aware  of  the  posi- 
tion in  which  it  stood,  and  only  takes  this  ground  now  in 
order  to  avoid  his  contract.  I  do  not,  however,  think  that 
would  be  the  effect,  even  had  defendant  been  under  the 
alleged  mistake. 
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The  Statute  of  Frauds  is  pleaded  because,  it  is  said,  it 
was  arranged  that  a  mortgage  should  be  given,  and  that  was 
not  embodied  in  the  agreement  or  offer.  I  do  not  think  that 
is  a  good  ground  of  defence.  Plaintiff  is  able  to  make  out 
his  case  by  producing  defendant's  written  offer,  and  proving 
its  acceptance,  and  I  do  not  think  that,  because  plaintiff 
stated  in  cross-examination  that  there  had  been  some  discus- 
sion about  a  deed  and  mortgage,  that  invalidates  the  agree- 
ment.    .     .     . 

[Queen's  College  v.  Jayne,  10  0.  L.  R.  319,  5  0.  W.  R. 
666.  distinguished.] 

Here  the  terms  all  appear  in  the  writing;  $2,000  is  to 
be  paid  in  cash  and  $2,000  yearly  with  interest  at  8  per 
cent.;  and  -because  the  parties  may  have  arranged  or  dis- 
cussed that  these  deferred  payments  should  be  secured  by 
a  mortgage,  if  defendant  gave  a  deed,  I  do  not  think  the 
contract  would  therefore  become  non-enforceable. 

Defendant  contended  that  plaintiff  was  limited  in  his 
right  to  damages  to  the  expense  incurred  by  him  in  search- 
ing title,  etc.  I  find  the  fact  to  be  that  when  the  agree- 
ment was  signed  by  Roice  to  purchase  for  $14,000,  plaintiff 
expected  defendant  to  carry  out  his  agreement.  Defendant 
did  not  on  the  24th,  or  at  any  time  prior  to  the  Roice  sale, 
inform  plaintiff  that  he  could  not  convey — he  only  asked  for 
delay  until  the  return  of  his  daughter,  and  I  do  not  think 
there  was  anything  to  indicate  to  plaintiff  before  he  sold  to 
Roice  that  there  would  be  any  trouble  about  making  title, 
and  he  was  of  opinion  all  along  that  upon  the  daughter's 
return  the  matter  would  be  carried  out.  Defendant  has 
never  asked  his  daughter  to  join  in  the  conveyance.  He 
says  he  told  her  that  if  she  did  not  sign  the  deed  of  her 
own  free  will  he  would  never  ask  her.  I  have  no  doubt 
defendant  could  make  title  to  plaintiff  by  merely  asking  the 
daughter  to  join  in  the  deed.  She  is  living  with  and  being 
supported  by  him,  and  it  is  clear  that  she  is  carrying  out 
the  tacit  wish  of  defendant  by  not  joining  in  .the  deed. 

The  matter  was  not  argued  at  the  trial,  but  it  is  not  en- 
tirely clear,  upon  a  perusal  of  the  will  of  defendant's  de- 
ceased wife,  that  it  is  necessary  for  the  daughter  to' join  in 
the  deed. 

I  thought  during  the  trial  that  the  provision  in  the 
option  about  the  commisr^ion  of   5  per  cent,   might   affect 
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plaintiff's  rights,  but  defendant  stated  at   the  trial  that 
plaintiff  was  not  in  any  way  acting  as  his  agent  in  the  matter. 

Judgment  for  plaintiff  for  $2,600  with  costs. 


December  3rd,  1906. 

divisional  court. 

BENNER  V.  DICKENSOX. 

Negligence — Injury  to  Animal — Fences — Failure  to  Shew 
Cause  of  Injury — Nonsuit — Contractor  for  Building  of 
Fence  along  Right  of  Way  of  Power  Company. 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Wentworth,  of  13th  June,  1906,  dismissing  the  action  with 
costs.  The  plaintiff,  a  farmer  of  Saltfleet  township,  sold 
a  right  of  way  across  his  property  to  the  Toronto  and  Nia- 
gara Power  Co.  The  defendant,  as  contractor  for  the  btiM- 
ing  of  the  fence  along  the  right  of  way,  pulled  down  a  cross-  . 
fence  on  plaintiff's  farm,  and  left  it  in  such  a  condition  that 
a  horse  belonging  to  plaintiff  got  entangled  in  the  wire  fence 
and  was  killed.  This  action  was  brought  to  recover  the 
value  of  the  horse.  Defendanjt  set  up  that  the  injury  was 
the  result  of  the  negligence  of  plaintiff  in  not  keeping  up 
fences  and  gates  and  in  not  keeping  a  proper  watch  and 
control  over  his  horse. 

W.  M.  McClemont,  Hamilton,  for  plaintiff. 

J.  G.  Farmer,  Hamilton,  for  defendant. 

The  judgment  of  the  Court  (Boyd,  C,  MAGf^E^  J' 
Mapee,  J.),  was  delivered  by 

Mabee.  J. :— The  initial  difficulty  of  plaintiff  is  that  he 
failed  to  shew  that  his  horse  got  entangled  in  the  fetice  in 
the  manner  alleged.  He  says :  "  We  suppose  as  he  went  do^ 
he  caught  his  hind  foot  in  the  fence  and  struggled  to  ?^^ 
up;"  it  is  not  put  higher  than  this:  there  are  no  facts  p^^^ 
in  evidence  upon  which  the  jury  could  pass  upon  this  tbeo/J 
of  the  accident.     The  manner  in  which  the  horse  got  cflO^'^* 
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in  tlie  fence  is  then  left  entirely  to  conjecture.  The  second 
diflBctdty  is  that  there  is  no  evidence  upon  which  a  jury 
could  find  that  the  fence  was  dangerous.  It  is  true  that 
«tome  persons  give  their  opinion  that  the  strands  of  the  wire 
are  too  close  together,  but  the  point  for  consideration  is  as 
to  the  legal  liability  of  the  defendant  upon  the  undisputed 
fact  as  to  the  mode  of  construction  of  the  fence.  Under 
the  special  Act  of  incorporation  the  power  company  were 
compelled  to  fence  in  the  same  way  that  a  railway  company 
must  fence.  The  result  of  plaintiff's  contention  would  be 
that  railway  companies  would  be  liable  for  negligence  in 
erecting  fences  similar  to  the  one  complained  of  here,  in  the 
event  of  the  happening  of  a  like  accident.  The  fence  in 
itself  is  safe,  and  the  mere  fact  of  its  being  possible  for  a 
horse  to  get  his  foot  caught  fast  between  the  strands  of 
wire  is  no  evidence  that  the  fence  is  in  itself  dangerous — the 
same  might  happen  in  the  case  of  the  ordinary  rail  fence, 
board  or  picket  fence. 

The  case  as  put  at  the  trial  was  that  the  horse  was  rolling 
when  his  foot  caught  in  the  wire,  and  the  whole  argument 
of  plaintiff's  counsel  at  the  trial  proceeded  upon  that  fact. 
There  is  no  evidence  whatever  of  this,  nor  is  there  any  evi- 
dence of  the  condition  of  the  ground,  or  of  the  horse,  from 
which  an  inference  might  be  drawn  that  he  was  rolling  when 
the  accident  happened. 

The  County  Court  Judge  was  of  the  opinion  that  the 
evidence  did  not  disclo.se  any  facts  upon  which  a  finding  of 
negligence  against  defendant  could  be  upheld,  and  in  this,  I 
think,  he  was  right,  and  the  nonsuit  was  proper. 

The  appeal  should  be  dismissed  with  costs. 


Garrow,  J.A.  December  3rd,  1906. 

c.a. — chambers. 

PRESTOX  V.  TOROXTO  R.  W.  CO. 

Appeal  to  Privy  Council — Amount  in  Controverffij — Original 
Claim  for  $5,000  Damages — Abandonment  of  all  in  Ex- 
cess of  $1,000 — Fixing  Amount  in  Controversy. 

Application  by  defendants  to  allow  security  on  an  appeal 
to  the  Privy  Council  from  the  judgment  of  the  Court  of 
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Appeal  (ante  504)  affirming  an  order  of  a  Divisional  Court 
ordering  a  new  trial. 

Plaintiff  claimed  in  his  statement  of  claim  $5,000  as 
damages  for  injuries  received  in  a  collision  with  a  street 
car  operated  by  defendants'  servants.  At  the  trial  before 
the  Chancellor  and  a  jury,  the  defendants'  motion  for  a  non- 
suit was  granted,  and  the  action  dismissed  with  costs,  but 
by  agreement  the  damages  were  fixed  at  $1,000  in  case  an 
appellate  court  should  hold  plaintiff  entitled  to  recover.  A 
Divisional  Court  reversed  the  judgment  at  the  trial,  SLnd 
ordered  a  new  trial,  unless  the  defendants  consented  to 
judgment  for  $1,000.  Defendants  did  not  consent,  and  the 
judgment  actually  issued  simply  directed  a  new  trial,  and 
that  defendants  should  pay  the  costs  of  the  previous  trlsl 
and  of  the  appeal. 

Defendants  then  appealed  to  the  Court  of  Appeal,  and 
the  appeal  was  dismissed  with  costs.  They  now  sought  to 
appeal  to  the  Privy  Council. 

L.  G.  McCarthy,  K.C.,  for  defendants. 

Shirley  Denison,  for  plaintiff. 

Garrovv,  J.A.:— Section  1  of  E.  S.  0.  1897  ch.  48  gives  a 
right  of  appeal  to  the  Privy  Council  where  the  matter  in 
controversy  exceeds  the  sum  or  value  of  $4,000. 

On  this  application  plaintiff,  by  his  counsel,  alleges,  and 
supports  his  allegation  by  an  affidavit  made  by  plaintiff,  that 
he  is  not  now  claiming  more  than  the  $1,000  agreed  upon 
at  the  trial,  which  he  regarded  as  having  been  agreed  npon 
for  all  purposes,  in  lieu  of  the  amount  originally  demanded 
in  the  statement  of  claim,  and  undertakes  to  amend  the 
statement  of  claim,  if  necessary,  to  so  limit  his  claim. 

A  plaintiff  in  a  superior  court  may  at  any  stage,  in  my 
opinion,  abandon  a  part  of  his  claim,  and  upon  such  aban- 
donment only  the  remainder  can  be  said  to  be  in  controversy. 
I,  therefore,  think  that  whether  the  agreement  as  to  dam- 
ages at  the  trial  had  the  permanent  effect  contended  for  by 
plaintiff  or  not,  I  must  regard  his  abandonment  before  me 
of  all  claim  in  excess  of  $1,000  for  damages,  and  conse- 
quently must  refuse  this  application. 


HE  DOMISWS  BANK  AND  KENNEDY.  755 

The  order  may  recite  the  abandonment  of  all  damages 
in  exees8  of  $1,000,  which  will,  I  suppose,  be  sufficient  with- 
out a  formal  amendment  of  the  statement  of  claim. 

The  costs  should,  I  think,  be  costs  in  the  cause. 


Cartwright,  Master.  December  4th,  1906. 

chambers. 
Re  dominion  BANK  AND  KENNEDY. 

Interpleader — Moneys  on  Deposit  in  Bank — Death  of  De- 
positor— Will — Judgment  Establishing — Rights  of  Exji^u- 
tor — Adverse  Claim  under  Agreement. 

Motion  by  the  Dominion  Bank  for  an  interpleader  order. 

W.  B.  Milliken,  for  the  bank. 

L.  V.  McBrady,  K.C.,  for  James  Kennedy,  a  claimant, 
opposed  the  motion. 

W.  A.  Baird,  for  Robert  Kennedy,  a  claimant,  supported 
the  motion. 

The  Master: — The  present  motion  is  an  outcome  of  the 
litigation  as  to  the  will  and  estate  of  the  late  David  Kennedy, 
father  of  the  above  claimants. 

After  a  prolonged  trial  his  will  was  declared  valid,  and 
probate  has  been  granted  to  James  H.  Kennedy.  This  deci- 
sion has  been  submitted  to,  and  that  question  is  res  judicata 
so  far  as  these  claimants  are  concerned. 

Together  with  the  action  referred  to,  there  was  tried 
another  brought  to  set  aside  certain  conveyances  of  realty 
belonging  to  David  Kennedy,  and  made  by  his  son  J.  H. 
Kennedy,  under  a  power  of  attorney. 

The  trial  Judge  set  aside  those  conveytmces.  From  this 
decision  an  appeal  has  been  taken  and  is  now  standing  be- 
fore the  Divisional  Court.  I  understand  that  it  has  not 
been  heard  because  the  evidence  has  not  been  furnished. 

In  that  action  it  was  set  up  as  a  defence  that  the 
impeached  conveyances  were  made  in  pursuance  of  an 
agreement  dated  17th  October,  1905,  and  made,  as  alleged, 
l>etween  the  father  and  his  children,  that  his  estate  should 
be  equally  divided  between  them.  The  trial  Judge  has 
found   that  no  such   binding  agreement   was   made.     But, 
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until  the  action  is  finally  disposed  of,  the  question  is  still 
open.  If  the  appeal  should  succeed  even  to  the  extent  of 
a  new  trial  being  ordered,  the  final  determination  of  the 
action  may  be  somewhat  remote. 

Besides  the  real  property,  the  deceased  had  standing  to 
his  credit  in  the  Dominion  Bank  about  $20,000.  On  27th 
January  last  the  two  claimants  went  to  the  bank  with  a 
cheque  signed  by  both  for  $20,000  so  as  to  have  this  sum 
placed  to  their  joint  credit.  This  would  seem  to  have  been 
in  pursuance  of  the  alleged  agreement,  but  for  some  reason 
the  transfer  was  not  made.  On  14th  December,  1905,  J. 
H.  Kennedy  had  instructed  the  bank  that  all  cheques  given 
under  his  power  of  attorney  were  to  be  countersigned  by 
Eobert,  which  explains  the  joint  signature  of  the  cheque 
for  $20,000. 

Had  that  arrangement  continued,  the  present  motion 
might  not  have  been  necessary.  But  on  20th  September 
last  the  present  manager  of  the  branch  in  which  the  money 
was  deposited  transferred  it  to  the  credit  of  J.  H.  Kennedy, 
as  executor  of  the  will  of  his  late  father,  who  died  on  17th 
February  last,  and  whose  will  was  admitted  to  probate  on 
12th  September  following.  On  4th  October  the  solicitor? 
for  Kobert  notified  the  manager  that  no  part  of  the  $20,000 
must  be  paid  out  without  their  client's  consent,  and  he 
himself  three  weeks  later  sent  a  similar  notice.  On  25th 
October  the  appeal  in  the  will  action  was  withdra\^Ti,  and 
nuxt  day  the  solicitors  of  the  executor  demanded  that  the 
bank  should  honour  his  cheques  in  spite  of  any  notice  or 
claim  from  Kobert  to  the  contrary. 

Thereupon  the  bank,  on  2nd  November,  notified  Eobert 
that  they  would  hand  the  money  to  the  executor  unless  he 
got  some  order  to  the  contrary  at  once.  At  the  same  time 
the  executor's  solicitors  were  informed  of  this  letter,  as  well 
as  Eobert 's  solicitors,  and  the  bank's  solicitors  at  the  same 
time  stated  that  they  would  advise  the  bank  to  honour  the 
executors  cheques  after  Cth  November.  Against  this  both 
the  claimants  objected,  and  threatened  suit.  Finally,  after 
hearing  from  Mr.  Horsey,  who  was  the  manager  at  the 
branch  in  question  in  January  last,  of  his  recollection  of 
what  took  place  on  that  occasion,  the  present  motion  was 
launched,  and,  as  no  agreement  could  be  arrived  at  between 
the  claimants,  it  came  on  for  argument  on  30th  Xovember. 
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A  similar  motion  was  made  in  Re  Bank  of  Toronto  and 
Dickinson,  ante  323,  where  the  authorities  are  cited.  For 
the  reasons  given  there,  I  think  the  motion  should  be 
granted. 

So  long  as  the  question  of  the  validity  of  the  agreement 
for  equal  division  is  in  doubt,  the  right  of  the  executor  to 
the  money  is  not  fully  established.  The  decision  in  Ken- 
nedy V.  Hill  only  establishes  the  validity  of  the  will  as  hav- 
ing b^en  made  while  the  testator  was  of  testamentary  capa- 
city, and  without  undue  influence.  It  would,  in  any  case, 
be  operative  perhaps  as  to  the  legatees  other  than  testator's 
children.  l>ut,  however  that  may  be,  the  bank  would  be  in 
peril  if  they  paid  out  the  money  to  the  executor  under  the 
present  circumstances.  No  doubt,  they  have  paid  out  part 
of  the  money  since  20th  September.  The  dates  of  such 
pa^'ments  have  not  been  given.  But,  as  costs  and  taxes  were 
payable  out  of  the  estate  under  the  judgment  of  the  trial 
Judge,  and,  as  promi)t  payment  would  be  for  the  l)enefit  of 
the  beneficiaries,  whoever  they  may  ultimately  be  found 
to  Ije,  I  do  not  think  this  should  prejudice  the  bank's  appli- 
cation. Indeed,  it  would  be  in  the  interests  of  all  parties 
that  all  future  payments  necessary  for  the  preservation  of 
the  estate  should  be  consented  to  by  them  pendente  lite. 
If  this  is  done,  it  would  be  more  convenient  that  the  bank 
should  retain  the  money  if  willing  to  do  so.  If  I  am  right 
in  thinking  that  the  only  ground  of  Robert's  claim  is  the 
agreement  to  divide  equally,  there  will  be  no  necessity  to 
direct  any  issues  at  present,  as  that  will  ])e  determined  in 
ihe  pending  action. 

An  undertaking  or  recital  to  this  effect  should,  in  that 
ease,  be  inserted  in  the  order.     .     .     . 


Degember  4th.  1906. 
divisional  court. 
CLARKE  V.  rXIOX  STOCK  TXDERWRITING  CO.  OF 
PETERBOROUGH. 

Promissory  Notes — Action  on — Defences — Absence  of  Con- 
sideration— Plaintiff  not  Bona  Fide  Holder  for  Value — 
Collateral  Contract — Oral  Evidence — New  Trial, 

Appeal  by  defendants  from  judgment  of  Falconbuidoe, 
C.J.,  at  the  trial,  in  favour  of  plaintiff  in  an  action  upon  two 
promissory  notes. 
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H.  £.  Rose^  for  defendants. 

G.  H.  Watson,  K.C.,  and  S.  T.  Medd,  Peterborough,  for 
plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Maobe,  J.,  Mabke, 
J.),  was  delivered  by 

Mabee,  J. : — Plaintiff  claims  recovery  from  defendants  of 
$7,000,  being  the  amount  of  two  promissory  notes  for  $3,000 
and  $4,000,  dated  21st  August,  1905,  payable  to  Archibald 
Johnson  or  order,  2  and  5  months  respectively  after  date,  and 
indorsed  by  him,  without  recourse,  to  plaintiff.  Defendants 
set  up  several  defences,  the  effect  of  which  was  that  they 
had  never  received  any  value  for  the  notes,  and  that  plain- 
tiff was  not  a  bona  fide  holder  for  value.  It  is  clear  that  the 
case  has  not  been  fully  tried  out,  and  the  facts  connected 
with  the  transaction  are  not  before  the  Court.  The  case  at 
the  trial  went  off  on  the  pleadings,  which,  in  some  respecte, 
raise  matters  that  probably  would  form  no  answer  to  plain- 
tiff's claim.  The  Chief  Justice  of  the  King's  Bench  offered  to 
hear  all  the  evidence,  notwithstanding  the  position  the  plead- 
ings were  in,  but  counsel  for  plaintiff  insisted  that  the  pro- 
posed defences  were  not  open  to  defendants,  and  judgment 
went  for  the  sum  claimed.  Many  cases  were  cited  upon  this 
appeal  to  shew  that  the  terms  of  a  promissory  note  cannot 
be  contradicted,  and  the  authorities  are  clear  that  oral  evid- 
ence cannot  be  given  to  shew  a  contemporaneous  agreement 
that  the  note  should  not  be  paid,  or  should  be  renewed  or  the 
like.  The  defendants  contended  that  the  notes  were  delivered 
«is  receipts,  or  as  evidence  of  certain  stock  in  the  Henderson 
Roller  Bearing  Company  having  been  transferred  to  them 
for  sale,  that  they  had  never  received  value  for  tha  notes, 
and  that  the  plaintiff,  a  clerk'  in  the  office  of  the  plaintiff's 
solicitors,  was  not  a  holder  for  value.  It  may  be  that  the 
maker  of  a  note  cannot  give  evidence  that  the  note  was  given 
as  a  receipt,  but  I  think  it  is  open  to  him  to  shew  that  it 
was  given  without  consideration,  and  then  if  he  is  able  to 
establish  that  the  plaintiff  stands  in  no  better  position  than 
the  payee,  he  makes  out  his  defence. 

In  the  latter  part  of  paragraph  5  of  the  defence  it  ^^ 
alleged  that  plaintiff  is  not  the  bona  fide  holder,  and  p8^' 
craph  6  alleges  that  no  value  was  received  by  defendants  for 
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the  note ;  evidence  has  not  yet  been  given  upon  either  of  these 
defences. 

The  matter  was  further  confused  at  the  trial  by  an  agree- 
ment for  sale  of  the  stock  in  question  by  plaintiff  to  E.  C. 
Howson,  one  of  the  defendant  partnership,  and  the  defend- 
ants were  denied  the  opportunity  of  shewing  that  the  stock 
had  not  been  in  fact  transferred  under  that  agreement,  or 
that  it  had  not  been  acted  upon,  or  had  been  abandoned- 
This  agreement  was  prior  to  the  giving  of  the  notes,  was  not 
between  the  parties  to  this  action,  and  the  date  of  payment 
mentioned  in  the  agreement  is  different  from  the  dates  of 
maturity  of  the  notes.  I  think  it  was  open  to  defendants  to 
shew  all  the  facts  connected  with  the  transaction  in  ques- 
tion upon  the  record  as  it  stood,  without  any  amendment,  the 
issue  being  simply  as  above  indicated,  nor  do  I  think  the  giv- 
ing of  such  evidence  would  offend  against  any  of  the  auth- 
orities. All  the  defendants  were  endeavouring  to  do  was  to 
assert  that,  although  they  gave  the  notes,  yet  no  stock  was 
transferred  to  them,  or  other  consideration  given  therefor, 
that  the  alleged  agreement  was  not  acted  upon  or  was  aban- 
doned; if  they  could  establish  this,  and  couple  with  it  the 
fact  that  plaintiff  was  really  the  payee  of  the  note,  and  suing 
for  him,  as  they  allege  in  their  defence,  the  result  might  have 
been  different. 

The  defendants  may  not  be  able  to  establish  any  of  these 
things,  but  they  have  not  yet  had  the  opportunity. 

The  judgment  should  be  set  aside,  and  a  new  trial  had. 
The  defendants  may  amend  if  they  desire.  The  costs  of  the 
last  trial  will  be  reserved  for  disposition  at  the  next  trial, 
but  defendants  must  pay  plaintiff's  costs  of  opposing  this* 
appeal. 


Bkitton.  J.  December  5th,  1906, 

TRIAL.  • 

BYERS  V.  KIDD. 

Costs — Defamation — Verdict  for  Defendant — Depriving  De- 
fendant of  Costs — Discretion — Rule  IISO — Good  Cause. 

Action  for  defamation,  tried  with  a  jury  at  Peterborough. 

R.  F.  McWilliams,  Peterborough,  for  plaintiff. 

D.  O'Connell,  Peterborough,  for  defendant. 
yoL.  viii.  o.w.K.  NO.  20    56 
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Britton,  J. : — Under  circumstances  mentioned  below  the 
jury  found  for  defendant.  Defendant  asked  for  cost^.  and 
the  question  was  reserved. 

I  am  of  opinion  that  defendant  should  not  get  <-ofta. 
In  exercising  a  discretion  to  deprive  defendant  of  costs,  1  am 
acting  under  Rule  1130,  and  therefore  not  called  upon  to  find 
what  would  necessarily  be  "  good  cause  "  within  the  meaning 
of  decisions  under  the  English  Order  LX  V.  To  find  "  good 
cause ''  within  that  Order,  it  was  held  in  Jones  v.  Curling, 
13  Q.  B.  D.  262,  that  there  must  be  facts  shewing  that  it 
would  be  more  just  not  to  allow  the  costs  to  follow  the 
event.  I  think  there  are  facts  here,  although  not  such  as 
in  Jones  v.  Curling,  establishing  good  cause. 

Apart  from  that,  it  must  be  conceded  at  once  that  the  dis- 
cretion should  not  be  arbitrarily  exercised,  should  not  be  exer- 
cised "  by  chance  medley,  nor  by  caprice,  nor  in  temper:" 
Huxley  v.  West  London  Extension  R.  W.  Co.,  IT  Q.B.D.  373, 
376.  There  must  be  some  reason  reasonably  satisfactory  to  the 
Judge  for  depriving  a  person  who  has  the  verdict  of  the 
jury  of  the  benefit  or  indemnity  that  usually  results  from 
such  verdict. 

I  find  in  this  case  what  satisfies  me  that  the  discretion 
as  to  costs  should  be  exercised  against  defendant.  Defend- 
^tut's  conduct  provoked  litigation  when  the  dispute  would 
probably  have  ended  with  the  termination  of  proceedings 
before  a  justice  of  the  peace.  Defendant  after  the  first  alter- 
cation assaulted  the  plaintiff.  He  admitted  the  assault,  and 
was  fined  for  it.  Up  to  this  point  he  had  apparently  been 
accusing  plaintiff  only  upon  the  authority  of  what  had  been 
said  by  a  person  named  Campbell.  After  defendant  had 
heard  plaintiff's  denial  of  cutting  coal  bags  of  defendant's, 
and  after  defendant  knew  that  Campbell  had  taken  back  what 
he  said,  and  called  it  "  a  joke,''  defendant  said  to  plaintiff, 
"  Campbell  told  me  you  cut  the  coal  bags,  and  if  it  comes  to 
that  I  can  prove  that  you  cut  the  coal  bags.'' 

It  is  true  that  the  jury  found  for  defendant,  and  it  may  be 
argued  that  they  found  that  defendant  did  not  use  this 
language.  I  think  defendant  did  use  this  language,  and  it 
is  not  necessarily  going  behind  the  verdict  for  me,  for  the 
])urpose  of  determining  the  question  of  costs,  to  so  find. 
That  language  had  a  good  deal  to  do  with  bringing  this  ac- 
tion to  trial. 
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Again  it  appeared  before  me  that  there  were  negotiations 
for  settlement,  and  defendant  agreed  to  pay  part  of  plain- 
tiff's costs;  plaintiff  agreed  to  accept  such  settlement,  and 
defendant  refused  to  carry  it  out. 

Again,  the  jury  came  in,  and,  instead  of  rendering  a  ver- 
dict, said  '*  No  bill — each  party  to  pay  half  the  costs."  They 
were  told  to  find  for  plaintiff  or  defendant  upon  the  issue. 
After  considerable  time  in  deliberating  they  again  came  in 
and  said,  "  Verdict  for  defendant,  the  costs  of  the  Court  to 
be  equally  divided  by  the  plaintiff  and  the  defendant.^' 

The  jury  upon  being  sent  back  by  the  County  Court 
Judge,  who,  for  the  purpose  of  taking  the  verdict,  acted  for 
me,  returned  later  with  the  verdict  for  defendant. 

The  decision  of  the  jury,  if  the  discretion  had  been  with 
them,  instead  of  the  Judge,  would  have  been  as  now  rendered 
by  me. 

For  these  and  other  reasons,  1  think  the  judgment  should 
be  for  defendant  without  costs. 


December  5th,  1906. 

divisional  court. 

ALLAN  V.  McLEAN. 

Bankruptcy  and  Insolvency — Preference — Chattel  Mortgage 
— Actiial  Advance  by  Third  Person — Money  Applied  on 
Insolvent's  Debt — Creditor's  Knowledge  of  Insolvency — 
Absence  of  Knowledge  by  Third  Person. 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  ante 
223,  in  favour  of  plaintiff,  assignee  for  the  benefit  of  the 
creditors  of  George  R.  Levagood,  in  an  action  to  set  aside  a 
chattel  mortgage  made  by  Levagood  to  defendant  McLean 
for  $560,  as  fraudulent  and  void  as  against  the  creditors. 
Levagood  started  a  piano  business  in  Guelph  in  1904,  and 
opened  an  account  with  the  defendants  the  Traders  Bank, 
iiis  account  being  overdrawn,  and  the  bank  pressing  for  pay- 
ment, defendant  McLean  advanced  money  upon  a  chattel 
mortgage  made  by  Levagood,  who  handed  the  money  over  to 
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the  bank.  The  trial  Judge  found  that  the  loan  was  made  at 
the  instance  of  the  bank  manager,  for  the  purpose  of  raising 
a  sum  of  money  to  pay  oif  Levagod's  indebtedness  to  the 
bank;  that  McLean  knew  the  purpose  for  which  the  loan  was 
made ;  that  the  whole  transaction  was  carried  through  at  the 
instance  and  for  the  benefit  of  the  bank ;  and  that  Levagood 
was  insolvent  at  the  time.  He  assigned  to  plaintiff  5  days 
later. 

W.  M.  Douglas,  K.C.,  for  defendants  the  Traders  Bank. 

X.  Jeffrey,  Guelph,  for  defendant  McLean. 

J.  J.  Drew,  Guelph,  for  plaintiff. 

The  judgment  of  the  Court  (Anglin,  Magee,  Mabze, 
JJ.),  was  delivered  by 

Mabee,  J. : — The  result  of  this  case  must  depend  entirely 
upon  the  findings  of  fact  by  the  learned  trial  Judge.  He 
finds  that  the  manager  of  the  bank  believed  Levagood  upon 
the  eve  of  insolvency;  that  McLean  allowed  himself  to  be 
u.sed  without  question  by  the  manager  of  the  bank  for  the 
purpose  of  raising  the  money  to  pay  off  Levagood's  debt  to  the 
bank ;  that  it  was  not  the  ordinary  case  of  a  debtor  applying 
for  a  loan  in  the  usual  way,  obtaining  that  loan,  and  making 
application  of  it  as  he  sees  fit,  but  that  it  was  a  case  where  the 
intent  of  the  parties  was  that  a  loan  should  be  made  for 
the  special  benefit  of  the  bank,  with  the  knowledge  that  if 
the  security  had  been  made  directly  to  the  bank  it  would 
have  been  void  as  against  the  other  creditors  of  Levagood; 
that  the  advance  was  not  made  bona  fide  to  Levagood,  but 
wa§  made  for  the  bank ;  and  that  the  mortgage  had  the  neces- 
sary effect  of  defeating  and  delaying  the  other  creditors 
of  Levairood.  The  mere  repetition  of  these  findings  must 
dispose  of  this  appeal  adversely  to  the  defendants.  The  case 
is  taken  entirely  outside  the  facts  in  Gibbons  v.  Wilson,  17 
0.  "R.  290.  The  transaction  there  was  sustained  inasmuch 
as  there  had  been  a  bona  fide  advance,  the  mortgagee  knowing 
nothing  about  the  insolvency  of  the  mortgagor,  why  the 
inonoy  was  wanted,  or  how  it  was  to  be  applied.  Here  th»^ 
finding  is  that  the  advance  was  not  bona  fide ;  that  the  money 
was  to  go  to  the  bank  in  order  that  it  might  gain  a  prefer- 
ence over  the  other  creditors  of  Levagood ;  and  that  that  was 
the  only  object  of  the  transaction.     It  is  true  that  the  Judge 
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finds  that  McLean  was  not  aware  of  Levagood's  insolvency, 
but  the  finding  that  he  allowed  himself  to  be  used  ''  without 
question"  for  the  purpose  of  raising  the  money  to  work  a 
preference  to  the  bank,  is,  in  effect,  a  finding  that  he  inten- 
tionally refrained  from  making  inquiry. 

Unless  all  the  findings  are  to  be  overturned,  and  it  was 
not  even  contended  that  we  should  do  that,  the  result  is 
inevitable. 

Appeal  dismissed  with  costs. 


December  5th,  1900. 

DIVISIONAL  COURT. 

Re  TAYLOR  v.  REID. 

Division  Court — Territorial  Jurisdiction — Contract — Statute 
of  Frauds — Cause  of  Action — Where  Arising — Sale  of 
Goods — Acceptance — Place  of  Delivery — Prohibition. 

Appeal  by  plaintiff  from  order  of  Teetzel,  J.,  ante  623, 
prohibiting  the  1st  Division  Court  in  the  county  of  York 
from  further  proceeding  with  a  plaint  for  the  recover}^  of  $45, 
the  price  of  a  frock  coat  made  by  plaintiff  in  Toronto  and 
sent  to  defendant  in  Belleville,  upon  the  ground  that  the 
whole  cause  of  action  did  not  arise  within  the  territory  of 
the  1st  Division  Court  in  the  county  of  York. 

The  appeal  was  heard  by  Falconbridge.  C.J.,  Britton, 

J.,   RlDDELL,   J. 

A.  R.  Clute,  for  plaintiff. 
Grayson  Smith,  for  defendant. 

BiDDELL,  J. :_  ...  It  was  contended  by  Mr.  Clute 
(1)  that  it  was  not  necessary  to  prove  acceptance  as  part  of 
the  cause -of  action,  and  (2)  that,  even  if  it  were  necessary  to 
prove  acceptance,  letters  written  by  defendant  from  Belleville 
and  received  by  plaintiff  at  Toronto  constitute  an  acceptance 
in  Toronto. 
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As  to  the  first  point,  the  position  taken  was  that  the 
contract  is  the  cause  of  action,  and  the  only  cause  of  action, 
and  acceptance  is  merely  evidence  of  the  existence  of  the 
contract.  This  position  must  needs  he  taken  hy  plaintiff  if 
he  desires  to  avoid  the  result  of  the  decision  of  this  Court  in 
Be  Doolittle  v.  Electrical  Maintenance  and  Construction  Co., 
3  0.  L.  E.  460,  1  0.  W.  R.  202.  In  that  case  it  was  pointed 
out  that  "  cause  of  action  "  means  "  every  fact  that  is  mater- 
ial to  be  proved  to  entitle  the  plaintiff  to  succeed — every  fact 
which  the  defendant  would  have  a  right  to  traverse,"  as 
distinguished  from  mere  evidence  necessary  to  prove  such 
fact. 

I  think  this  contention  cannot  prevail.  It  seems  now  to 
be  settled  law  that  a  contract  to  which  the  17th  section  of 
the  Statute  of  Frauds  applies  is  not  void  ipso  f aco  because  the 
formalities  of  the  Act  may  not  have  been  complied  with — 
the  contract  is  still  a  contract,  but  is  not  enforceable  against 
the  will  of  the  contracting  party:  Bailey  v.  Sweeting,  9  C.  B. 
N.  S.  843,  per  Williams,  J.,  at  p.  869,  and  Willes,  J.,  at  p. 
861 ;  Brittain  v.  Rossiter,  11  Q.  B.  D.  123,  per  Brett,  L.J., 
at  p.  127,  and  Thesiger,  L.J.,  at  p.  132 ;  Maddison  v.  Alder- 
son,  8  App.  Cas.  417,  per  Lord  Blackburn,  at  p.  488. 

Indeed,  the  modern  doctrine  supports  the  contention  of 
counsel  for  the  defendant  in  Leaf  v.  Turton,  10  M.  &  W. 
393,  where  it  was  decided  that  it  was  bad  pleading  and  made 
the  defendant  open  to  a  successful  special  demurrer  to  plead 
specially  that  the  provisions  of  sec.  17  had  not  been  com- 
plied with.  At  p.  395.  Parke,  B.,  says  to  counsel,  *'You 
say  the  effect  of  the  plea  is  to  admit  a  good  contract  at  the 
common  law,  but  to  avoid  it  on  the  ground  of  the  requisi- 
tions of  the  statute  ?"    To  which  counsel  answered,  "  Yes.'' 

No  doubt,  some  of  the  older  cases  made  a  distinction  be- 
tween the  4th  section,  which  they  hold  merely  rendered  the 
contract  unenforceable,  and  the  17th  section,  which  they 
held  made  the  contract  absolutely  void. 

^fnoh  of  the  old  learning  upon  this  has  now  become  obso- 
lete. The  history  and  evolution  of  the  doctrines  may  be 
traced  by  the  curious  in  such  decisions  as  Laythwaite  v.  Bry- 
ant, 2  Bing.  1^.  C.  735;  Cxmningham  v.  Roots,  2  M.  &  W. 
248 ;  Johnson  v.  Dodgson,  ib.  653 ;  Elliott  v.  Thomas,  3  M.  * 
W.  170;  Butteman  v.  Hayes,  5  M.  &  W.  456;  Eastwood  ▼. 
Kenyon,  11  A.  &  E.  438,  5  M.  &  W.  462   (n.)  ;  Pricker  v. 
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Tomlinson,  1  M.  &  6.  772,  per  Maule,  J.;  Reade  v.  Lambe^ 
6  Ex.  130;  Leroux  v.  Brown,  12  C-  B.  801. 

But,  even  when  such  was  considered  to  be  the  effect  of  the 
17th  section,  it  was  held,  under  the  strict  system  of  pleading 
then  in  vogue,  that  where  a  plaintiff  declared  upon  a  con- 
tract within  the  statute,  he  must  prove  the  acceptance  or 
whatever  act  it  was  which  took  the  case  out  of  the  statute, 
and  this  without  a  special  plea  setting  up  the  statute  as  a 
defence.  Such  a  plea,  we  have  seen,  was  struck  out  on  a 
special  demurrer. 

And  under  our  present  system  of  pleading  in  the  High 
Court,  suppose  a  contract  set  up  in  the  statement  of  claim 
on  its  face  within  the  statute,  the  defendant  admitting  the 
contract,  but  pleading  simply  the  statute,  can  it  be  doubted 
that  plaintiff  could  not  succeed  without  proving  something 
to  take  the  case  out  of  the  statute?  As  at  present  advised,  I. 
think  the  defendant  should  plead  thus  in  such  a  case;  and  if 
he  did  not  admit  the  contract  upon  his  pleading,  he  should  be 
obliged  to  pay  the  costs  of  proving  it,  if  established  at  the 
trial. 

Plaintiff  then  must  in  this  case  prove  not  only  the  con- 
tract, but  also  something  in  the  way  of  acceptance,  that  the 
contract  may  be  "  allowed  to  be  good." 

As  to  the  second  point,  what  was  relied  upon  as  consti- 
tuting acceptance  were  certain  letters  written  by  defendant 
in  Belleville  and  received  by  plaintiff  in  Toronto.  These 
letters  are,  beyond  question,  good  evidence  of  an  acceptance 
sufficient  to  take  the  case  out  of  the  statute,  but  they  are 
only  evidence  from  which  acceptance  may  be  inferred,  and  are 
not  the  acceptance  itself.  Whether  mere  words  can  ever  con- 
stitute an  acceptance,  as  seems  to  be  denied  in  some  of  the 
American  cases,  we  need  not  decide;  these  letters  clearly 
cannot  be  considered  an  acceptance:  and  the  acceptance 
they  tend  to  establish  took  place  in  Belleville. 

The  case  is,  therefore,  brought  within  the  decision  in  the 
Doolittle  case. 

Appeal  dismissed  with  costs. 

Brittox,  J.,  gave  reasons  in  writing  for  agreeing  with 
the  decision  of  Teetzel,  J. 

Falconbridge,  C.J.,  agreed  that  the  appeal  should  be 
dismissed  with  costs. 
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Be  ONTARIO  MEDICAL  ACT. 

Statutes — Ontario  Medical  Act — Construction — "  Pradmg 
Medicine  " — Use  of  Drugs  or  other  Substances— Applica- 
tion of  Statute  to  Christian  Scientists  and  Others— ^^l<^^^^^ 
for  Protection  of  Public — Reference  of  Question  by  /^'Vu- 
tenant'Oovernor  in  Council  under  R.  S,  0.  1897  ch.  Si — 
Question  of  Provincial  Concern — Scope  of  Aci'-Jurisdi^C' 
tion  of  Court — Application  of  Existing  Law—Authoiity 
of  Decided  Cases. 

Case  stated  by  the  Lieutenant-Governor  of  Ontario  by 
order  in  council  of  24th  April,  1906,  passed  pursuant  to 
R.  S.  0.  1897  ch.  84,  for  hearing  and  consideration  by  the 
Court  of  Appeal. 

The  question  stated  was  as  follows: 

"  Ought  it  to  be  held  upon  the  true  interpretation  of 
sec.  49  of  the  Ontario  Medical  Act,  R.  S.  0.  1897  ch-  H^^ 
that  a  person  not  registered  under  that  Act,  undertaking  or 
attempting  for  reward  to  cure  or  alleviate  disease  doe?  not 
practise  medicine  within  the  meaning  of  that  section  na®^^5 
because  the  remedy  advised,  prescribed,  or  adniinistered  by 
him  does  not  involve  the  use  or  application  of  any  i^i  °^ 
other  substance  which  has  or  is  supposed  to  have  the  pr^P" 
erty  of  curing  or  alleviating  disease,  that  is  to  say,  ^^  ^ 
words  *^  to  practise  medicine ''  in  the  said  section  mean  to 
attempt  to  cure  or  alleviate  disease  by  the  use  of  drugs,  etc., 
or  do  they  include  cases  in  which  the  remedy  or  treatnien 
advised,  prescribed,  or  administered,  does  not  involve  the  nse 
of  drugs  or  other  substances  which  have  or  are  suppo^ 
have  the  property  of  curing  or  alleviating  disease?'* 

The  case  was  head  on. the  18th  and  19th  September,  1^^^^ 
by  Moss,  C.J.O.,  Osler.  Garrow.  Maclarex.  and  Mebe^^^"' 
JJ.A. 

W.  Nesbitt,  K.C.,  and  H.  S.  Osier,  for  the  College  ^^ 
Physicians  and  Surgeons  of  Ontario. 

S.  H.  Blake,  K.C.,  and  J.  E.  Day,  for  the  Osteopath»8^^ 
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H.  Cassels,  K.C.,  and  E.  S.  Cassels,  for  the  First  Church 
of  Christ  Scientists. 

W.  M.  Hall,  for  other  Christian   Scientists. 

Tile  Court  answered  the  question  as  follows: — 

"That  each  case  must  depend  or  be  determined  on  its 
own  circumstances;  but  dependent  upon  the  facts  in  each 
case  there  may  be  a  practising  of  medicine  which  does  not 
involve  the  use  of  drugs  or  other  substances  having  or  sup- 
posed to  have  the  property  of  curing  or  alleviating  disease." 

The  following  opinions  were  certified  to  the  Lieutenant- 
Governor. 

Moss,  C.J.O. : —  .  .  .  Before  dealing  with  the  ques- 
tion, it  is  necessary  to  consider  shortly  an  objection  raised  to 
the  power  of  the  Lieutenant-Governor  in  council  to  refer 
it.  It  is  said  that  it  not  within  the  scope  of  the  authority 
to  refer  conferred  by  the  Act,  and  that  it  is  not  within  the 
competency  of  this  Court  under  the  Act  to  make  answer  to  it. 

The  power  of  the  legislature  to  confer  the  most  ample 
authorit}'  to  refer  to  the  Court  questions  of  the  widest  and 
most  extensive  character  can  scarcely  be  doubted.  And  that 
the  exercise  of  such  power  has  not  been  deemed  incompatible 
with  the  working  of  responsible  government  is  shewn  by 
the  fact  that  in  1833  the  Imperial  Parliament,  by  the  3  &  4 
Wm.  IV.  ch.  41,  sec.  4,  empowered  the  Sovereign  to  refer  to 
the  Judicial  Committee  of  the  Privy  Council  "  for  hearing  or 
consideration  any  such  other  matter  as  His  Majesty  shall 
think  fit,"  a  power  which  exists  and  has  been  acted  upon  up 
to  the  present  day ;  and  that  when  the  Supreme  Court  of  Can- 
ada was  established  in  1875,  a  power  similar  to  that  in  respect 
of  the  Privy  Council  was  conferred  on  the  Governor  in  coun- 
cil with  respect  to  the  Supreme  Court:  see  R.  S.  C.  ch.  135, 
sec.  37,  as  amended  by  54  &  66  Vict.  ch.  26,  sec.  4. 

And  legislation  similar  to  R.  S.  0.  1897  ch.  84  has  been 
enacted  by  the  legislatures  of  some  of  the  other  provinces  of 
Canada. 

The  only  question  can  be,  has  the  legislature,  by  the  Act 
in  question,  enabled  the  Lieutenant-Governor  in  council  to 
submit  the  questions  now  before  us? 
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The  words  of  sec.  1  are  very  plain  and  free  from  ambi- 
guity. They  are :  "  The  Lieutenant-Governor  in  council  may 
refer  to  the  Court  of  Appeal  .  .  .  any  matter  which  he 
thinks  fit  to  refer,  and  the  Court  shall  thereupon  hear  or 
consider  the  same.'^  There  is  no  context  to  qualify  or  restrain 
the  usual  and  ordinary  signification  of  this  language.  There 
is  nothing  to  control  the  ordinary  grammatical  meaning  of 
the  words  used.  It  is  true  that  the  title  of  the  Act  is  "  An 
Act  for  expediting  the  decision  of  Constitutional  and  other 
Provincial  Questions.^^  The  once  apparently  well  settled 
rule  that  the  title  is  not  a  part  of  the  statute,  and  ought  not 
to  be  taken  into  consideration  in  construing  it,  seems  not  to 
be  always  strictly  adhered  to  in  recent  times.  The  relaxation 
may  be  due  to  the  modem  practice  of  inserting  in  the  statute 
a  section  enacting  that  it  may  be  cited  by  some  short  titl", 
in  which  case  the  section  may  be  looked  at  as  a  good  general 
description  of  all  that  was  done  by  the  Act:  Wilberforce  on 
Statutes,  2nd  ed.,  p.  205. 

Here,  however,  there  is  no  such  section,  and  the  words 
''  other  provincial  questions  ''  seem  wide  enough  to  incliid'^ 
almost  any  manner  of  question.  The  legislature  was  con- 
tent to  trust  to  the  Lieutenaiit-Grovemor  in  council  to  exer- 
cise a  proper  and  judicious  discretion  in  availing  himself  of 
the  authority  given  him.  The  limitations  must  come  in  that 
way  or  from  legislative  amendment  of  the  statute.  In  a  case 
before  the  Judicial  Committee  a  question  as  to  the  jurisdic- 
tion of  the  Committee  under  sec.  4  of  3  &  4  Wm.  IV.  eh.  41 
was  raised,  and  their  Lordships  held  that  the  only  constnic- 
tion  which  could  be  placed  on  the  words  of  the  section  was  a 
construction  which  should  give  full  and  complete  meaning  to 
them  without  limitation.  Speaking  for  the  Committee.  Dt. 
Lushington  said  further :  "  Xow  these  words  have  already 
been  the  subject  of  some  discussion  before  the  Judicial  Com- 
mittee,and  I  believe  one  or  two  attempts  were  made  in  the 
first  instance  to  impose  a  limitation  upon  them;  but  the 
Judicial  Committee  were  of  opinion,  though  it  did  not  come 
before  the  public,  that  they  were  not  entitled  to  put  any 
liniitation.upon  these  words  in  any  of  the  matters  referred  to 
them  by  the  Crown.  The  same  opinion  is  entertained  by 
their  Lordships  upon  the  present  occasion.  .  .  .  Their  Lo^^* 
ships  are  of  opinion  that  there  is  enough  in  this  reference 
not  merely  to  justify  but  absolutely  to  require  them  ic  pro- 
ceed, because  this  is  referred  to  them  bv  an  order  in  council 
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and  the  order  in  council  which  refers  it  to  them  falls  within 
the  purview  of  the  provisions  of  the  statute  3  &  4  Wm.  IV. 
ch.  41,  sec.  4,  which  enacts  and  prescribes  what  shall  be 
their  duty,  and  in  compliance  with  that  duty  they  must  en- 
tertain the  prayer  of  this  petition  and  hear  it:"  In  re 
Schlumberger,  9  Moo.  P.  C.  1,  at  p,  12. 

It  is  to  be  presumed  that  the  executive,  in  the  exercise  of 
the  authority  vested  in  it  by  the  legislature,  will  be  careful  to 
see  that  only  such  questions  are  referred  as  reasonably  fall 
within  the  purview  of  the  statute,  and  as  are  reasonably  pro- 
per to  be  heard  or  considered  by  a  court  of  law. 

I  am  not  one  of  those  who  are  of  the  opinion  that  the 
Ontario  Medical  Act  is  an  Act  not  passed  in  the  public  inter- 
est. That  it  is  a  public  Act  in  the  fullest  sense  and  not 
merely  a  private  Act  is  shewn  by  its  inclusion  in  the  Ke- 
vised  Statutes.  Its  early  origin  was  due  to  an  intelli.Gfont, 
wise,  and  far-sighted  apprehension  by  the  legislature  oi 
the  policy  of  protecting  tiie  public  from  the  dangers  and  in- 
conveniences arising  from  unskilful  and  unqualified  persons 
assuming  to  practise  as  physicians  and  surgeons.  The  legis- 
lature of  that  early  day  shewed  its  appreciation  of  the  need 
of  thorough  education  in  medicine,  as  in  every  other  depart- 
ment of  knowledge.  Experience  has  proved  that  the  means 
then  adopted  of  requiring  all  persons  desirous  of  so  prac- 
tising to  submit  to  examination  and  obtain  a  license,  were 
undoubtedly  productive  of  benefit  and  advantage  to  the  pro- 
vince. They  have  since  developed  into  the  system  of  study, 
preparation,  and  examination  now  provided  for  by  E.  S.  0. 
1897  ch.  176,  and  it  cannot  be  doubted  but  that  the  public 
at  large  share  very  largely  in  the  advantages  derived  from 
the  presence  in  their  midst  of  a  body  of  learned  and  skilled 
practitioners.  It  is  not  merely  by  what  has  been  and  can  be 
done  in  the  oases  of  individual  patients,  but  (as  has  been  well 
said  by  a  great  modem  physician)  as  much  by  what  ia 
accomplished  in  the  way  of  protection  of  the  public  generally 
against  disease  and  contagion,  that  medicine  proves  itself  a 
great  science  as  well  as  a  delicate  craft. 

And  it  cannot  but  be  in  the  public  interest  to  secure  to  the 
community  the  services  of  persons  accredited  as  they  must  be 
under  the  Ontario  Medical  Act. 

I  think,  also,  that  in  placing  a  construction  on  the  Act 
or  the  section  in  question,  we  are  not  to  have  regard  only  to 
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the  terms  of  the  earlier  Acts  to  the  exclusion  of  the  later, 
and  to  say  that  onl\^  what  may  have  been  understood  aa  in- 
cluded in  the  term  '"  prescribe  for  the  sick "  or  "  practise 
physic  "  or  "  practise  medicine,"  at  the  time  when  they  were 
first  used  in  the  legislation,  shall  be  included,  and  that  all 
else  shall  be  excluded 

By  the  terras  of  the  Interpretation  Act,  sec.  8  (1),  the  law 
is  to  be  considered  as  always  speaking,  and  whenever  any  mat- 
ter or  thing  is  expressed  in  the  present  tense,  the  same  i>  to 
be  applied  to  the  circumstances  as  they  arise,  so  that  effect 
may  be  given  to  each  Act,  and  to  every  part  thereof,  accord- 
ing to  its  spirit,  true  intent,  and  meaning. 

And  in  placing  a  construction  upon  the  part  of  the  Act 
in  question,  we  are  not  to  close  our  eyes  to  the  great  changes 
which  have  taken  place  in  recent  years  in  therapeutic  methods. 
It  is  common  knowledge  that  there  has  been  a  marked 
change,  almost  a  revolution,  in  the  position  assigned  to  drugs 
as  therapeutic  agents.  While  they  are  not  discarded,  their 
use  or  application  is  by  no  means  so  extensive  as  formerly,  and 
the  well  equipped  practitioner  of  to-day  seeks  to  study  thor- 
oughly and  apply  scientifically  a  few  real  medicines  or  healing 
agents,  and  does  not  feel  under  obligation  to  give  any  medi- 
cine in  cases  where  in  earlier  times  he  would  have  considered 
any  treatment  that  dispensed  with  it  unscientific  and  im- 
proper. 

Section  49  ought  not  to  be  read  otherwise  than  in  the  light 
of  considerations  such  as  here  suggested. 

But  when  we  come  to  consider  the  question  referred 
many  difficulties  present  themselves. 

Much  difficulty  in  dealing  with  it  in  a  satisfactory  man- 
ner is  created  by  its  nature  and  frame.  No  facts  are  stated. 
There  is  nothing  but  the  bald  question.  It  is  to  be  borne  in 
mind  that,  in  dealing  with  questions  under  the  statute,  the 
Court  is  not  exercising  its  ordinary  appellate  jurisdiction. 

Dealing  with  the  powers  of  the  Supreme  Court  under  sec. 
37  of  the  Supreme  Court  Act  referred  to  above,  Taschereau, 
J.,  said :  ''  Our  answers  are  merely  advisory,  and  we  have  to 
say  what  is  the  law  as  heretofore  judicially  expounded,  not 
merely  what  is  the  law  according  to  our  opinion.  We  deter- 
mine nothing.  We  are  mere  advisers,  and  the  answers  we  give 
bind  no  one,  not  even  ourselves:"  In  re  Provincial  Fisheries, 
26  S.  C.  R.  at  p.  639. 
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The  words  "  although  advisory  only,"  which  occur  in  sub- 
sec.  6  of  sec.  37,  as  amended,  are  not  in  our  statute,  but 
their  insertion  was  scarcely  necessary.  All  the  other  pro- 
visions of  the  statute  go  to  shew  that  the  opinion  giveni 
is  only  for  the  information  of  the  Lieutenant-Governor  in 
council.  It  is  to  be  certified  to  him,  and  no  judgment  or 
report  in  open  Court  is  delivered.  The  same  practice  is 
observed  in  the  Judicial  Committee:  Safford  &  Wheeler's 
Privy  Council  Practice,  p.  33,  note  (n.)  It  is  not  a  judg- 
ment appealable  to  the  Supreme  Court  of  Canada  in  liiion 
Colliery  Co.  v.  Attorney-General  for  British  Columbia,  27 
S.  C.  E.  637,  a  case  under  a  similar  Act  of  the  legislature  of 
British  Columbia. 

As  I  read  the  Act,  the  Court  is  to  be  guided  in  giving  its 
opinion  by  the  settled  decisions,  and,  unless  in  the  case  of 
conflicting  decisions,  it  is  not  to  pronounce  whether  they 
ought  or  ought  not  to  have  been  decided  as  they  were. 

Therefore,  in  considering  the  question,  regard  must  be  had 
to  the  decided  cases  bearing  upon  it.  Having  regard  to  the 
way  in  which  the  second  part  of  the  question  interprets  the 
first  part,  we  are  asked  to  put  a  legal  interpretation  on  the 
words  "  to  practise  medicine  "  in  sec.  49  of  the  Ontario  Medi- 
cal Act,  which  interpretation  is  to  be  applied  to  every  possible 
kind  of  case  that  may  arise.  We  are  asked  to  say  whetlu^r 
their  meaning  is  to  be  confined  to  treatment  of  illness  or 
disease,  or  whether  their  meaning  extends  to  include  treatment 
which  does  not  involve  the  use  of  drugs  or  similar  therapeutic 
agents.  The  generality  of  the  question  prevents  a  categorical 
answer.  It  would  not  be  possible,  even  by  attempting  a  pro- 
cess of  exclusion,  to  cover  all  cases  that  might  arise.  It  is 
possible  to  say — because  it  has  been  so  decided  by  a  Court 
of  competent  jurisdiction — that  the  defendant  in  the  case  of 
Regina  v.  Stewart,  17  0.  R.  4,  in  doing  what  he  did  in  that 
instance  was  not  practising  medicine.  But,  unless  there  is  a 
concrete  case  with  the  facts  proved  or  known,  how  is  it  pos- 
sible to  say  whether  or  not  the  words  of  sec.  49  are  applicable? 
If  the  answer  given  was  that  if  it  were  shewn  that  a  person 
not  registered  under  the  Ontario  Medical  Act  attempted  to 
cure  or  alleviate  disease  by  methods  and  courses  of  treatment 
known  to  medical  science  and  adopted  and  used  in  their  prac- 
tice by  medical  practitioners  registered  under  the  Act,  or 
advised  or  prescribed  treatment  for  disease  or  illness  such 
as  would  be  advised  or  prescribed  by  the  registered  practi- 
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tioner,  then,  although  what  was  done,  prescribed,  or  admin- 
istered did  not  involve  the  use  or  application  of  any  drug  or 
other  substance  having  or  supposed  to  have  the  property  of 
curing  or  alleviating  disease,  he  might  be  held  to  be  pract- 
tising  medicine  within  the  meaning  of  sec.  49,  it  would  still 
leave  the  matter  to  be  dealt  with  in  a  concrete  case,  in  which 
the  ultimate  decision  must  turn  upon  the  facts  found. 

And  yet,  as  the  case  presents  itself  to  me,  this  is  the  oniy 
way  in  which  the  question  is  capable  of  being  answered  with- 
out, as  I  have  said  before,  endeavouring  by  some  process  of 
exclusion  to  imagine  and  provide  for  all  possible  cases. 

In  the  case  of  the  Lord^s  Day  x\ct  of  Ontario,  I  ventured 
to  remark,  with  reference  to  some  of  the  questions  there  pro- 
pounded, that  to  undertake  to  answer  them  would  be  to 
endeavour  to  give  an  exhaustive  definition  of  "works  of 
necessity,'^or  to  lay  down  a  series  of  abstract  propositior-^  not 
having  application  to  any  particular  case  or  set  or  circum- 
stances, a  thing  dangerous  to  attempt,  and  if  attempted  likely 
to  lead  to  embarrassing  and  probably  mischievous  result* 
when  afterwards  sought  to  be  applied  to  actual  cases:  1  0. 
W.  K.  at  p.  316. 

When  the  same  case  was  before  the  Judicial  Committee 
of  the  Privy  Council,  Lord  Chancellor  Halsbury,  referring  to 
the  questions  other  than  the  first,  said :  "  They  are  questions 
proper  to  be  considered  in  concrete  cases  only;  and  opinions 
expressed  upon  the  operation  of  the  sections  referred  to  and 
the  extent  to  which  they  are  applicable  would  be  worthless 
for  many  reasons.  They  would  be  worthless  as  being  specu- 
lative opinions  on  hypothetical  questions.  It  would  be  con- 
trary to  principle,  inconvenient,  and  inexpedient,  that  opin- 
ions should  be  given  upon  such  questions.  Wliere  they  arise 
they  must  arise  in  concrete  cases  involving  private  righte;  and 
it  would  be  extremely  unwise  for  any  judicial  tril)Uiiai  v^ 
attempt  beforehand  to  exhaust  all  possible  cases  and  facts 
which  might  occur  to  qualify,  cut  down,  and  override  the 
operation  of  the  particular  words,  when  the  concrete  case  is 
not  before  it:'-   [1903]  A.  C.  at  p.  529. 

The  question  referred  in  the  present  instance  is  attended 
by  the  same  difficulties,  dangers,  and  mischiefs.  It  does  not 
permit  of  an  unqualified  affirmative  or  negative  answer,  and 
no  other  answer  can  bo  framed  to  meet  all  the  possible  cases 
and  facts  that  might  occur. 
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OsLER,  J. A.: — The  difi&culty  in  the  way  of  answering 
satisfactorily  questions  submitted  under  the  Act  for  "ex- 
pediting the  decision  of  constitutional  and  other  provincial 
questions  ^^  has  frequently  been  commented  on  by  the  Courts 
which  have  been  invited — or  ordered — to  solve  them.  Gener- 
.ally,  they  are  abstract  questions,  the  answers  to  which  must 
almost  necessarily  be  of  an  academic  or  advisory  character, 
and  practically  not  binding  upon  the  Court  in  a  real  litiga- 
tion. I  may  refer  to  what  I  have  said  on  this  subject  in  Re 
Lord's  Day  Act  of  Ontario,  1  0.  W.  R.  312,  and  other  like 
cases,  and  to  the  observations  of  Lord  Halsbury  in  delivering 
the  opinion  of  the  Judicial  Committee  in  the  j?aiue  raso. 
[1903]  A.  C.  524;  and  to  the  certificate  of  the  Judges  re- 
specting a  Court  Martial  (1760),  2  Eden  371  (Appx.) 

The  question  now  proposed  does  not  admit  of  an  answer 
covering  definitely  and  categorically  all  cases  which  may 
arise  under  sec.  49  of  the  Ontario  Medical  Act,  R.  S.  0.  1897 
eh.  176.  To  practise  medicine  has  long  since  ceased  to  con- 
vey the  idea  that  it  is  confined  to  the  administration  of  drugs, 
nor  do  I  agree  that  this  expression  in  the  Medical  Act  is 
limited  to  so  bald  a  meaning.  To  hold  that  it  is,  would 
be  to  refuse  to  recognize  that  the  thoughts  of  men  in  the 
most  liberal  of  all  the  learned  professions  have  widened  in 
the  past  half  century,  and  to  affirm  that  legislation  has  gone 
backward,  instead  of  keeping  pace  with  the  knowledge  of  the 
times. 

Nevertheless,  we  cannot  say  that  the  profession,  wide  as 
have  been  its  conquests  and  extended  the  scope  of  its  prac- 
tice, has  taken  all  knowledge  of  the  art  of  healing  for  its 
province,  and  therefore  the  question  submitted  (in  its  alter- 
native form)  does  not  admit  of  a  universal  answer  in  the 
affirmative.  We  can  only  say  that  the  words  to  practise 
medicine  may  include  cases  in  which  the  remedy  prescri})ed, 
etc.,  does  not  involve  the  use  of  drugs  or  other  substauces. 
Every  case  must  stand  and  be  determined  upon  its  own  facts 
and  circumstances.  We  cannot  lay  down  a  rule  or  formulate 
an  answer  which  will  include  all.  I  ought  to  add  that  I 
regard  the  Medical  Act  as  one  passed,  as  its  predecessors 
have  been  from  a  very  early  period,  mainly  in  the  interest 
of  the  public,  and  not  for  the  purpose  of  creating  a  close 
professional  corporation.  The  observations  addressed  to  us 
during  the  argument  founded  on  the  latter  assumption,  as 
if  the  present  proceeding  had  been  promoted,  as  certain 


rules  of  equity  are  said  to  have  arisen,  less  from  a  spirit  of 
piety — sc,  public  policy — than  the  love  of  fees,  seem  hardly 
warranted. 

Garrow,  J.A.  :— .  .  .  R.  S.  0.  1897  ch.  84  is  intituled 
"An  Act  for  Expediting  the  Decision  of  Constitutional  and 
other  Provincial  Questions;'*  and,  although  sec.  1  provides 
that  the  Lieutenant-Governor  in  council  may  refer  "any 
matter  '^  which  he  thinks  fit  to  refer,  the  "  any  matter " 
ought,  I  think,  to  be  construed  as  meaning  any  matter  of  a 
constitutional  or  provincial  nature. 

The  question  submitted  is  certainly  not  constitutional, 
and  i  doubt  if  it  can  properly  be  called  provincial,  in  the 
sense  in  which,  in  my  opinion,  that  somewhat  vague  term 
is  used  in  the  statute.  Otherwise  there  is  nothing  to  pre- 
vent a  similar  submission  in  any  case,  however  trivial,  in- 
volving the  construction  of  a  provincial  statute.  This  would, 
of  course,  be  objectionable,  and  would  speedily  bring  the 
statute  into  disrepute.  However,  as  my  doubt  is  add^e^iscd 
more  to  the  policy  of  submitting  them  than  to  the  strict 
power  to  submit,  I  shall  proceed  to  answer  the  question  as 
best  1  can. 

Before  doing  so,  however,  there  are  one  or  two  prelim- 
inary matters.     .     .     . 

First,  what  is  the  general  meaning  and  purpose  of  the 
statute  K.  S.  0.  1897  ch.  176?  Was  its  prime  object  .  .  ■ 
the  protection  of  the  public  against  quackery  in  medicine, 
or  was  it  the,  perhaps,  no  less  laudable  and  entirely  proper 
one  of  organizing  and  protecting  the  profession?    .    .    . 

The  Act  is  intituled  "An  Act  respecting  the  Profession 
of  Medicine  and  Surgery."  Its  history  in  one  form  or  other 
goes  back  for  many  years,  and  sec.  49,  the  section  in  ques- 
tion, has  had  substantially  its  present  form  since  at  lea>t 
1874,  37  Vict.  ch.  30,  sec.  40  (0.),  except  that  the  prohibi- 
tion there  is  against  practising  "  physic,"  etc. — an  unim- 
portant difference,  in  my  opinion.  And  the  plain  object  of 
the  statute,  in  its  various  evolutions  and  developments,  vas, 
I  think,  to  organize  the  profession  of  medicine,  and  to  create 
an  examining  and  licensing  body,  and  to  prohibit  the  un- 
licensed from  practising  in  competition  with  the  licensed, 
and  whatever  protection  the  public  receives  comes  incident- 
ally from  presumably  havinor  under  the  statute  a  learned 


aminations  before  being  admitted  to  practise,  upon  whom 
to  call  when  required.  .  .  .  The  prime  object  of  the 
section  in  question  is  the  protection  of  the  monopoly  of 
practising,  and  not  the  protection  of  the  public  against  the 
quacks  or  unregistered.     .     .     . 

In  my  opinion,  we  are  bound  in  answering  the  question 
to  regard  the  decisions  already  given  upon  the  construction 
of  the  section  in  question.  The  decisions  so  given,  so  far 
as  they  go,  for  they  have  probably  not  covered  the  whole 
ground,  establish  the  law  upon  the  subject,  and  cannot  be 
reviewed  by  us  as  if  this  was  an  appeal  from  them  or  any  of 
them.  If  the  law  as  so  declared  is  wrong,  or  if  from  any 
x^nse  they  are  unsatisfactory,  the  proper  forum  for  their 
reconsideration  is,  of  course,  the  legislature,  where  all 
parties  are  presumably  represented,  and  can  be  properly 
heard,  and  full  justice  done.     .     .     . 

**  Practising  medicine  "  is  not  a  definite  and  finally  estab- 
lished term.  There  is  much  room  for  argument  both  as  to 
what  should  be  called  "  medicine,"  and  as  to  what  should 
be  called  "  practising/'  .  .  .  The  question  asked,  which 
must  always  depend  for  its  proper  and  complete  answer 
upon  the  facts  as  well  as  the  law,  is,  in  my  opinion,  incap- 
able of  a  satisfactory  or  categorical  answer,  yes  or  no,  upon 
the  material  before  us. 

The  nearest  I  can  come  to  it  is  this.  The  term  "  prac- 
tising medicine "  need  not  and  does  not,  in  my  opinion, 
necessarily  involve  only  the  prescribing  or  administering  of 
a  drug  or  other  medicinal  substance,  but  may  well  include 
all  such  means  and  methods  of  treatment  or  prevention  of 
disease  as  are  from  time  to  time  generally  taught  in  the 
medical  colleges  and  practised  by  the  regular  or  registered 
practitioner.     .     .     . 

When  these  words  were  first  used  in  the  statute,  it  is 
probable  that  the  main  reliance  of  the  profession  was  upon 
treatment  by  means  of  drugs.  But  it  is,  I  think,  common 
knowledge  that  drug  treatment  has  at  least  diminished  in 
modern  practice,  and  that  greater  attention  is  being  paid 
to  other  methods,  either  in  addition  to  dnig  treatment  or 
in  substitution  for  it,  such  as  food,  drink,  regulated  exercise, 
fresh  air,  bathing  and  other  uses  of  water,  electricity  in  its 
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various  f  orni&,  massage,  etc. ;  arid,  in  my  opioion,  the  words 
"  practising  medicine  "  may  in  certain  circumstances  include 
these  and  similar  methods  of  treatment  of  disease,  actual 
or  threatened,  as  well  as  the  mere  administration  of  drugs. 

The  difficulty,  however,  is  in  the  practical  application 
of  the  prohibition  to  the  other  methods.  The  thing  prac- 
tised must,  to  be  illegal,  be  an  invasion  of  similar  things 
taught  and  practised  by  the  regular  practitioner;  otherwise  • 
it  does  not  affect  his  monopoly,  and  is  outside  the  statute. 
And  it  must  l)e  practised  as  the  regular  practitioner  would 
do  it,  that  is,  for  gain,  and  after  diagnosis  and  advice.  And 
it  must  be  more  than  a  mere  isolated  instance,  which  is  in- 
sufficient to  prove  a  "  practice :"  see  Apothecaries  Co.  v. 
Jones,  [1893]  1  Q.  B.  89. 

A  patient  may  always  do  his  own  diagnosing  and  buy  and 
use  what  he  chooses  (except  certain  poisons)  upon  himself. 
See  Regina  v.  Howarth,  24  0.  R.  561.  .  .  .  Kegina  v. 
Coulson,  27  0.  R.  59.     .     .     . 

And  if  the  patient  may  legally  go  to  the  druggist  in  such 
circumstances,  he  ought  reasonably  to  be  held  to  be  at  lii>erty 
to  go  to  the  Christian  Scientist,  the  Osteopath,  the  Medical 
p]lectrician,  the  Masseur,  etc.,  and  request,  obtain,  and  pay 
for  the  treatment  which  these  persons  give,  so  long  as  ho 
does  his  own  diagnosing  and  prescribing.  This  is  simply  to 
say,  in  another  form,  that  the  patient  may,  as  he  always, 
so  far  as  I  know,  might,  be  his  own  doctor,  just  as  he  may, 
however  unwisely  in  both  cases,  he  his  own  lawyer.  See 
as  illustrative  cases:  Regina  v.  Stewart,  17  O.  R.  4;  Kegina 
v.  Valleau,  3  Can.  Crim.  Gas.  435.     .     . 

Maclaren,  J.  a.: — We  were  asked  on  behalf  of  the  Col- 
lege to  review  the  cases  in  our  Courts  bearing  upon  the 
question  asked,  from  Regina  v.  Hall,  8  0.  R.  407,  to  Regina 
V.  Coulson,  27  0.  R.  59,  and  to  say  whether  they  were  cor- 
rect ;  and  we  were  urged  particularly  to  say  that  Regina  v. 
Stewart,  17  0.  R.  4,  was  not  good  law.  I  do  not  think  that 
we  can  properly  undertake  .such  a  task.     .     .     . 

As  the  question  has  been  submitted  to  us  by  the  proper 
authority,  and  may  he  said  to  be  a  provincial  question,  as  it 
asks  for  an  interpretation  of  a  provincial  statute  directly 
affecting  a  large  class  of  citizens,  and  indirectly  affecting  the 
whole  community.  I  consider  it  to  be  our  duty  to  answer  it 
as  best  we  can. 
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The  part  of  sec.  49  of  R.  S.  0.  1897  ch.  176  which  we  are 
asked  to  interpret  has  been  on  our  statute  book,  substan- 
tially in  its  present  form,  for  nearly  a  century.  In  the  first 
Act,  50  Geo.  III.  ch.  10,  the  term  used  was  to  •' practise 
physic.'^  This  phrase  was  used  up  to  the  Act  of  1869,  32 
Vict.  45,  when  the  words  used  were  "practise  medicine." 
In  the  Act  of  1874,  37  Vict.  ch.  30,  the  old  words  were 
restored,  but  in  the  revision  of  1877,  ch.  142,  the  words 
"  practise  medicine  "  were  substituted,  and  these  have  been 
retained  in  the  revisions  of  1887  and  1897.  I  think  the 
words  have  been  used  interchangeably  and  as  synonymous, 
although  "  physic  "  may  be  more  suggestive  of  the  use  of 
drugs.     .     .     . 

I  think  we  should  endeavour  to  ascertain  what  was  the 
fair  meaning  of  the  words  "  to  practise  medicine  "  when 
they  were  last  enacted  by  the  legislature.  In  ray  opinion, 
they  were  used  in  their  usual  or  popular  signification.  .  .  . 

[Reference  to  Murray's  New  Oxford  Dictionary,  "  Medi- 
cine.^'] 

Diagnosis  and  the  giving  of  advice  are  usually  important 
elements.  This  appears  in  the  oldest  case  to  which  we  have 
been  referred,  No.  62  in  6  Mod,  (1703.)  Rose,  the  apothe- 
cary who  was  convicted  in  the  Queen's  Bench  of  practising 
physic,  obtained  a  reversal  of  the  judgment  in  the  House 
of  Lords,  as  would  appear  from  the  report,  largely  on  the 
argument  that  he  had  not  given  advice:  5  Bro.  P.  C.  553. 
This  view  is,  in  my  opinion,  strengthened  by  some  words 
which  follow  those  we  are  asked  to  interpret  in  sec.  49  of 
R.  S.  O.  1897  ch.  176.  I  refer  to  the  fact  that  it  is  made 
an  offence  for  an  unregistered  person  to  "  advertise  to  give 
advice  in  medicine."     .     .     . 

Not  only  have  the  changes  which  have  taken  place  in  the 
practice  of  medicine  a  bearing  upon  the  subject,  but  also  the 
minute  specialization  which  has  gone  on  increasingly  of  late 
years.  Many  things  might  be  a  practising  of  medicine 
to-day  that  could  not  have  been  properly  so  described  years 
ago.  This  is  an  additional  reason  why  it  is  difficjilt  for  the 
Court  to  give  a  comprehensive  definition,  so  some  of  these 
matters  could  only  be  determined  by  satisfactory  evidence. 

If,  however,  the  question  submitted  to  us  is  to  be  eate- 
porically  answered,  and  the  word  "  substances  "  is  to  be  in- 
terpreted as  something  of  the  same  nature  as  drugs  on  the 


rule  of  ejusdem  generis,  1  could  have  no  hesitation  in  giving 
a  negative  answer  to  the  first  part  of  the  question  and  an 
altirniative  answer  to  the  last  part  of  the  question  as  to  the 
possibility  of  the  words  ''  to  practise  medicine "'  including 
cases  where  drugs,  etc.,  may  not  be  prescribed  or  admin- 
istered. 

Meredith,  J. A.: — .  .  .  Our  first  duty  is  to  ascer- 
tain what,  if  any,  jurisdiction  the  Court  has  in  the  matter. 
.  .  .  The  question  referred  is  really  whether  Regina  v. 
Stewart,  IT  0.  K.  4,  was  rightly  decided;  and  that  ques^tion 
is  raised  solely  at  the  instance  and  in  the  interests  of  the 
medical  profession  of  Ontario,  under  the  name  and  style 
of  "  The  College  of  Physicians  and  Surgeons  of  Ontario." 
The  province  is  not  directly  interested  in,  and  did  not  pre- 
sent, the  case;  nor  indeed  was  it  at  all  represented  on  the 
argument  of  it.     .     .     . 

The  words  of  the  Act  are  very  broad — "  May  refer  .  .  . 
any  matter  which  he  thinks  fit  to  refer;''  but  obviously  all 
that  the  broadest  meaning  of  the  words  might  cover  cannot 
be  meant.  .  .  .  The  Act  must,  in  my  opinion,  be  re- 
stricted to  (1)  legal  questions,  (2)  respecting  matters  within 
the  jurisdiction  of  the  Court,  and  (3)  of  provincial  concern. 

My  conclusion  .  .  .  is :  (1)  that  there  was  no  power 
to  reler  the  matter  in  question  because  it  was  one  without 
the  jurisdiction  of  this  Court,  or  else  that  the  order  refer- 
ring it  was  improvidently  made,  under  the  mistake  that  the 
question  could  not  be  brought  up  to  this  Court  through  the 
ordinary  channels;  and  (2)  that  there  was  no  power  to  refer 
it  because  it  is  not  a  provincial  question,  but  one  raised  and 
referred  wholly  at  the  instance  and  for  the  benefit  of  the 
Ontario  College  of  Physicians  and  Surgeons. 

But,  as  a  majority  of  this  Court  is  of  a  different  opinion, 
it  becomes  necessary  to  answer  the  question;  and.  in  my 
opinion,  it  should  be  answered  in  accordance  with  the  judg- 
ment of  the  Divisional  Court  in  the  case  of  Regina  v. 
Stewart,  17  0.  R.  4.  first  because  it  was  so  decided  nearly 
18  years  ago,  and  that  decision  has  ever  since  been  deemed 
to  have,  and  has  been  treated  as  having,  settled  the  law 
upon  the  subject,  and  hundreds,  if  not  thousands,  of  re- 
putable persons  have  established  themselves  in  business  on 
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the  faith  of  it  and  under  its  protection,  and  the  legislatui 
not  slow  to  speak  when  its  words  have  been  raisinterprete 
has  given  to  it  the  assent  of  18  years^  silence — if  there  c; 
be  legislative  assent  by  silence;  and  second,  because  th 
ease  was  rightly  decided.     In  my  opinion,  the  word  "  mec 
cine  "  thrice  used  in  the  section  in  question — sec.  49  of  tl 
Ontario  Medical  Act — should  be  given  its  primary  and  pop   • 
lar  meaning,  and  not  the  very  far-reaching  interpretation  tl 
College  contends  for.    If  it  mean  the  art  or  science  of  pr 
serving  and  restoring  health,  in  the  sense  of  wholeness  < 
soundness,  of  body  and  mind,  it  would  include  the  art  < 
surgery,  for  a  broken  limb  is  unsoundness,  just  as  much  i 
disease,  and  would  make  the  use  of  that  word  unnecessai 
and  improper.     So  too,  though  not  altogether  so  plainly,  t\ 
use  of  the  word  midwifery,  which  really  is  the  art  of  pr< 
serving  the  health  of  the  mother  and  child  in  child-birtl 
Some  meaning  ought  to  be  given  to  each  word.    They  shoul 
not  be  treated  as  a  case  of  tautology;  and  the  best  metho 
of  so  doing  is  to  give  to  each  its  popular  —  its  generall 
understood — meaning.     So  treating  them,  each  of  the  thre 
words  has  its  distinct  place;  medicine,  any  substance  use 
for  the  prevention,  healing,  or  alleviation  of  disease;  sui 
ger}*,  the  art  of  healing  or  alleviating  disease  or  injuries  o 
the  body  by  manual  operation;  and  midwifery,  the  art  o 
assisting  women  in  child-birth.     To  most  minds,  the  word 
"  practise  medicine  "  would  mean  practise  the  art  of  heal 
ing  the  sick  by  means  of  medicines  or  drugs;  and  "prac 
tise  surgery^'  would  mean  the  healing  of  injuries  and  dis 
eases  by  surgical  operations;  and  such  was,  speaking  gen 
erally,  in  my  opinion,  the  meaning  of  the  legislature.     li 
not,  if  the  very  widest  meaning  is  to  be  given  to  each  word 
the  dentist,  the  chiropodist,  the  manicure,  and  even  the 
barber,  frequently  brings  himself  within  the  penalty  of  the 
section.     The  section  was  not  intended  to  have  such  a  far- 
reaching  effect.    Every  member  of  the  medical  profession  is. 
or  is  supposed,  and  ought,  to  be  skilled  in  the  use  of  drugs 
or  medicaments — generally  called  medicines — and  use  them 
in  his  practice;  to  the  ordinary  patient  it  is  generally,  if  not 
always,  a  treatment  of  drugs;  that,  in  some  cases,  patients 
may  not  be  given  drugs — ^may  be  required  to  abstain  from 
all  sort«  of  drugs — does  not  alter  the  general  rule,  nor  do 
away  with  the  fact  that  the  practice  of  medicine  by  mem- 
bers of  the  medical  profession  is  largely  a  practice  in  dniffs. 
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It  therefore  seems  dijffieult  to  say  that  one  who  has  nothing 
to  do  with  drugs,  or  one  who  reprohates  their  use  in  sick- 
ness and  in  health,  one  who  would  not  throw  physic  even  to 
dogs,  practises  medicines.  Or  that  the  laying  on  of  hands, 
whether  in  a  devout  manner,  or  after  the  more  robust  fashion 
of  the  "  osteopathist "  or  of  the  "  masseur,"  is  practising 
medicine.  That  is  really  more  like  practising  surgery.  But 
no  question  as  to  that  is  asked.  Or  that  the  healing  of  the 
sick  by  faith  alone  is  an  infraction  of  the  Act. 

If  the  larger  meaning  is  to  be  given  to  the  word  "  medi- 
cine," that  must  now  be  done  by  legislation,  not  by  adjudi- 
cation, or  by  way  of  opinion  under  the  Act  for  expediting 
the  decision  of  constitutional  and  other  provincial  questions. 
And  if  the  public,  and  not  merely  the  medical  profession, 
need  protection  against  *'  Christian  Science,"  "  Osteopathy, ' 
massage,  or  any  other  "  cure,"  it  might  be  better  not  to 
limit  the  penalties  to  those  who  so  practise  for  hire,  gain,  or 
hope  of  reward,  but  extend  it  to  all  who  do  the  wrong,  for 
wrong  it  then  will  be  just  as  much  without  as  with  a  fee. 


Meredith,  C.J.  December  Tth,  1906. 

CHAMBERS. 

CAMPBELL  v.  CLUFF. 

Parties — Joinder  of  Defendanfs — Cause  of  Action — Pleading 
— Negligence, 

Appeal  by  defendants  the  Corporation  of  the  City  of 
Ottawa  from  order  of  local  Master  at  Ottawa,  ante  740,  dis- 
missing a  motion  by  the  appellants  for  an  order  requiring 
plaintiff  to  elect  against  which  of  the  defendants  he  would 
proceed. 

H.  R.  Rose,  for  appellants. 

H.  S.  White,  for  defendants  the  Cluffs. 

H.  M.  Mowat,  K.C.,  for  plaintiff. 

Meredith,  C.J.,  dismissed  the  appeal;  costs  in  the  cause. 

Baines  v.  City  of  Woodstock,  6  0.  W.  R.  601,  10  0.  L.  R 
694,  commented  on. 


I 


MacMahon,  J.  December  7th,  1906. 

TKIAL. 

CARTON  V.  WILSON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific 
Performance — Offer  to  Sell  Land — Absence  of  Consider- 
ation— Right  to  Withdraw  before  Acceptance — Company 
— Service  of  Notice  of  Withdrawal  on  Secretary — Notice 
Addressed  to  Secretary  Personally, 

Action  for  specific  performance  of  an  alleged  contract 
for  the  sale  and  purchase  of  land. 

A.  P.  Poussette,  K.C.,  and  G.  Edmison,  K.C.,  for  plain- 
tiff. 

D.  O'Connell,   Peterborough,  for  defendant. 

MacMahon,  J.: — The  Trent  Valley  Sugar  Provision 
and  Cold  Storage  Company,  Limited,  was  incorporated  un- 
der the  Ontario  Joint  Stock  Companies  Letters  Patent  Act. 
At  a  meeting  of  the  provisional  board  of  directors  of  the 
company,  held  on  23rd  September,  1905,  Mr.  J.  E.  Dixon 
was  by  resolution  appointed  president,  Mr.  A.  P.  Poussette, 
secretary,  and  Messrs.  Edminson  &  Dixon,  solicitors  of  the 
company.  After  appointing  the  officers  of  the  company, 
and  on  the  same  day,  the  directors  passed  by-law  No.  1,  en- 
titled *^\  By-law  to  regulate  the  Affairs  of  the  Company,'' 
to  which  is  attached  the  seal  of  the  company,  attested  by 
J.  E.  Dixon,  the  president,  and  A.  P.  Poussette,  the 
secretary. 

Section  1  of  the  by-law  provides  that  the  affairs  of  the 
company  shall  be  managed  by  5  directors,  of  whom  not  less 
than  3  shall  constitute  a  quorum. 

By  sec.  15,  the  officers  of  the  company  to  be  appointed 
by  the  board  of  directors  shall  consist  of  a  secretary,  man- 
ager, and  such  other  officers  as  the  board  may  deem  advis- 
able. 

On  24th  March.  1906,  Mr.  Poussette,  the  secretary,  and 
George  Cartnij  (the  hii^hjinil  of  tlie  plain! iff),  wlm  iwUhI  a-^ 
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underwriter  for  the  company,  went  together  to  defendant 
and  obtained  from  him  the  following  offer: — 

"  To  the  Trent  Valley  Sugar  Provision  and  Cold  Stor- 
age Company,  Limited:  I  hereby  offer  you  my  property, 
park  lots  Nos.  12  and  13  in  Xo.  14  in  the  11th  concession 
of  North  Monaghan,  at  the  price  of  $6,000,  and  in  the 
alternative  said  park  lot  No.  12  at  the  price  of  $3,000.  Thi? 
offer  is  to  be  open  and  irrevocable  for  6  months  from  the 
date  hereof,  and  subject  to  the  condition  that  I  am  to 
have  the  right  to  take  off  this  year's  crop.  If  the  boimdary 
between  lots  12  and  13  turns  out  to  be  north  of  my  house, 
I  am  to  have  the  land  covered  by  my  house.  Dated  March 
24th,  1906.     Hermon  Wilson.''  ' 

The  offer  not  having  been  accepted,  defendant  on  12th 
September  handed  to  Mr.  A.  P.  Poussotte  the  following 
letter : — 

"A.  P.  Poussette,  Esq.,  K.C.,  Peterborough.  Dear  Sir:— 
Please  take  notic^e  that  the  option  which  I  gave  you  and 
Mr.  George  Carton  last  spring  covering  jand  in  Monaghan 
is  withdrawn.     Hermon  Wilson." 

When  defendant  handed  the  letter  to  Mr.  Poussette,  the 
latter  told  defendant  he  did  not  think  ne  could  withdraw 
the  option.  The  defendant  replied  that  that  was  what  it 
meant.  Mr.  Poussette  then  said  that  Mr.  Carton  would 
be  back  on  Saturday  the  loth,  and  he  would  see  Carton 
about  it,  and  there  would  be  a  meeting  of  the  directors  on 
the  15th,  and  the  option  would  probably  be  dealt  with  at 
that  meeting.  Defendant  told  Poussette  that  while  the  op- 
tion as  to  both  lots  was  withdrawn,  he  would  be  willing  to 
sell  the  company  one  of  them. 

At  the  directors'  meeting  on  the  loth  no  action  was 
taken,  but  at  a  meeting  of  the  directors  on  17th  September 
p  motion  was  carried  that  defendant's  offer  of  both  lots  for 
$6,000  be  accepted,  and  that  he  be  notified  thereof. 

This  further  resolution  was  then  passed  by  the  board:— 

"  That  in  the  event  of  the  company  being  unable  to  pro- 
vide the  necessary  funds  to  take  up  the  option,  the  presi- 
dent and  secretary  are  hereby  authorized  to  assign  the  com- 
pany's right  to  any  person  or  persons  who,  in  their  judg- 
ment, should  have  the  advantage  of  the  option." 

On  19th  September  defendant  was  sent  a  notification 
uncler  the  seal  of  the  company,  attested  by  the  president 
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and  Mr.  Poussette,  as  secretar}',  that  hit  offer  to  sell  the 
lots  at  the  price  mentioned  had  been  accepted. 

The  directors  then  passed  a  resolution  by  which  tlie 
company  agreed  to  assign  to  Charlotte  Carton,  wife  of 
Cieorge  Carton,  and  on  the  same  day  (19th  September)  the 
company,  in  consideration  of  $1,  assigned  to  her  all  their 
rights  and  interests  under  the  offer  and  acceptance,  and  all 
their  right,  title,  and  interest  in  the  lands. 

By  the  action  specific  performance  is  sought  of  what  is 
alleged  by  the  plaintiff  to  be  a  binding  agreement  to  sell. 

Two  questions  arise  for  determination  in  this  case. 
First,  did  the  offer  of  defendant,  by  reason  of  its  contain- 
ing the  words  "  to  be  open  and  irrevocable  for  6  months, ' 
prevent  its  withdrawal  or  revocation  by  defendant  prior  to 
acceptance  within  the  time  limited.  Second,  was  the  service 
of  notice  of  retractation  on  Mr.  Poussette,  the  secretary  of 
the  company,  sufficient  notice? 

As  to  the  first  question,  it  was  admitted,  that  there  was 
no  consideration  moving  from  the  company  to  defendant 
for  the  offer  made  by  him.  And  Mr.  Pollock  in  his  work 
on  Contracts,  6th  ed.,  p.  24,  says:  "An  offer  may  be  re- 
voked at  any  time  before  acceptance  but  not  afterwards. 
For  before  acceptance  there  is  no  agreement,  and  therefore 
the  proposer  cannot  be  bound  to  anything.  So  that,  even 
if  he  purports  to  give  a  definite  time  for  acceptance,  he  is 
free  to  withdraw  his  proposal  before  that  time  has  elapse  L 
He  is  not  bound  to  keep  it  open  unless  there  is  a  distinct 
contract  to  that  effect  founded  on  a  distinct  consideration.'* 

The  words  "  to  be  open  and  irrevocable  for  6  months  " 
cannot,  in  my  opinion,  alter  the  rights  or  power  of  the 
person  making  the  proposal,  for  it  is  not  the  less  a  nudum 
pactum,  although  having  these  words  in  it,  and  is  not  bind- 
ing on  the  promissor.     .     .     . 

[Reference  to  Dickinson  v.  Dodds,  2  Ch.  D.  463 ;  Warner 
V.  Millington,  3  Drew.  523;  Larkin  v.  Gardiner,  27  0.  R. 
123,  and  the  cases  there  cited.] 

As  to  the  second  question.  Consolidated  Rule  159 
reads :  ^HlVhere  a  corporation  is  a  party  to  a  cause  or  mat- 
ter, a  writ  or  summons  or  other  document  may  be  served 
on  the  .  .  .  president  or  other  head  officer  ...  or 
on  the  cashier,  treasurer  or  secretary,  clerk  or  agent,  of 
such  corporation."     .     .     . 
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[lleference  to  Newby  v.  Von  Open,  L.  JR.  2  Q.  B.  at  p. 
296.] 

As  the  Rule  makes  the  services  of  process  on  the  presi- 
dent or  secretary  good  service  on  a  corporation,  service  of 
notice  of  revocation  on  the  secretary  of  the  plaintiff  com- 
pany must  be  good  service. 

It  was  argued  that,  as  the  letter  of  revocation  was  ad- 
dressed "A.  P.  Poussette,  K.C.,"  and  not  to  him  as  secre- 
tary of  the  company,  notice  of  the  revocation  could  not  be 
imputed  to  the  company.  That  argument  appears  to  me  to 
be  far-fetched.  The  letter  of  revocation  refers  to  the 
option  given  to  "  you  "  (Mr.  Poussette)  "  and  George  Car- 
ton/' which  option  was  written  by  Mr.  Poussette,  who  was 
secretary  of  the  company,  and  was  addressed  to  the  com- 
pany, and  Mr.  Poussette  knew  the  letter  of  revocation  was 
intended  for  the  company,  for  when  it  was  delivered  to  hira 
he  said  that  the  question  of  the  option  would  be  brought 
up  at  the  directors'  meeting  on  15th  September,  and  he 
cannot  now  be  allowed  to  say  that  he  did  not  receive  the 
letter  of  revocation  on  behalf  of  the  company,  or  that  its 
receipt  by  hira  was  not  notice  to  the  company. 

As  the  option  was  revoked  before  the  company  passed 
the  resolution  to  accept,  the  company  had  no  right  or  power 
to  assign  the  option  to  plaintiff  (Mrs.  Carton),  and  the  ac- 
tion must  therefore  be  dismissed  with  costs. 


MuLOCK.  C.J.  December  7th,  1906. 


TRIAL. 


GYORGY  V.  DAWSON. 

(Two  Actions.) 

Master  and  F^ervant — Injury  to  Scn^ant  and  Consequent 
Death — Action  under  Fatal  Accidents  Act — Action  Main- 
iainahle  although  Deceased  an  Alien  and  Action  Brovgf^^ 
for  Benefit  of  Aliens  Resident  abroad. 

Actions   to  recover  damages   for  the  deaths  of  Andrew 
Muszkulki  and  Joseph  Gabor,  by  the  alleged  negligence  of  de- 


dents  Act,  by  one  Gyorgy,  who  had  taken  out  letters  of  ad- 
ministration to  the  estate  of  the  two  deceased  men,  for  the 
benefit  of  their  families. 

The  two  actions  were  tried  together  with  a  jury  at  Wel- 
land,  and  resulted,  the  first,  in  a  verdict  for  plaintiff  for  $200, 
and  the  second,  in  a  verdict  for  plaintiff  for  $100.  There- 
upon defendants  moved  to  dismiss  the  actions,  because  the 
deceased  were  aliens,  and  the  beneficiaries  aliens  resident 
abroad. 

F.  W.  Griflaths,  Niagara  Falls,  and  McGuire,  Niagara 
Falls,  for  plaintiff. 

F.  W.  Hill,  Niagara  Falls,  and  T.  F.  Battle,  Niagara 
Falls,  for  defendants. 

MuLOCK,  C.J.: — Andrew  Muszkulki  and  Joseph  Gabor 
were,  at  the  time  of  the  accident  hereinafter  mentioned,  citi- 
zens of  Hungary,  but  resident  in  the  county  of  Welland,  and 
were  employed  by  defendants  to  work  in  a  wheel-pit  on  the 
Ontario  side  of  the  Niagara  river.  When  being  lowered  by 
a  bucket  into  the  pit,  a  chain  which  supported  one  side  of  it 
became  unhooked,  whereby  they  were  thrown  from  the  bucket 
and  instantly  killed.  At  the  time  of  the  accident  Muszkulki 
was  a  married  man  with  one  child,  his  wife  and  child  being 
aliens  resident  in  Hungary,  and  Gabor  was  an  unmarried 
man,  who  left  a  mother,  also  an  alien,  resident  in  Hungary. 

These  actions  are  brought  by  the  administrator  of  the 
two  deceased  men  for  the  benefit,  in  the  one  case  of  the  widow 
and  child,  and  in  the  other  for  the  benefit  of  the  mother. 

The  provincial  laws  being,  as  they  are,  applicable  to  for- 
eigners within  the  province,  the  deceased  if  only  injured  would 
have  been  entitled  to  sue  defendants  in  respect  of  the  injury, 
but  they  were  killed,  and  it  is  contended  that  any  cause  of 
action  arising  under  the  circumstances  in  question  died  with 
them.  The  amendment  to  Lord  Campbeirs  Act,  being  sec. 
2  of  R.  S.  0.  1897  ch.  135,  enacts  as  follows:—"  Where  the 
death  of  a  person  has  been  caused  by  such  wrongful  act, 
neglect,  or  default  as  would  (if  death  did  not  ensue)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  in  such  a  casp  the  person  who 
wonlfl  have  been  liable,  if  death  rliri  not  en»       «ha11  be  liable 
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to  an  action  for  damages  notwithstanding  the  death  of  the  per- 
son injured/^  etc. 

Defendants  in  this  case,  borrowing  the  argument  advanced 
in  Adam  v.  British  and  Foreign  Steamship  Co.,  [1898]  2  Q. 
B.  430,  contend  that  it  is  not  the  policy  of  Parliament  to 
legislate  for  persons  over  whom  it  has  no  control,  either 
in  the  way  of  imposing  burdens  on  them  or  of  conferring 
benefits,  and  that,  in  the  absence  of  an  expression  of  such 
intention,  the  amendment  to  the  Act  does  not  give  a  cause 
of  action  under  the  circumstances  present  in  these  cases. 

The  same  question  came  up  in  Davidson  v.  Hill,  [1901] 
2  K.  B.  606,  which  expressly  overruled  Adam  v.  British  and 
Foreign  Steamship  Co.,  supra.  Davidson  v.  Hill  dealt  with  a 
cause  of  action  arising  under  the  laws  of  the  United  King- 
dom, and  the  reasoning  in  that  case  would  apply  with  still 
greater  force  to  a  cause  of  action  arising  under  the  laws  of  a 
province  of  the  Dominion  of  Canada. 

If  persons  beyond  the  legislative  control  of  the  province  of 
Ontario  are  not  entitled  to  the  benefit  of  the  amendment  to 
Lord  Campbeirs  Act,  then  British  subjects  resident  in  other 
provinces,  equally  with  aliens  resident  in  a  foreign  country, 
would  be  beyond  its  scope.  The  amending  Act  draws  no  dis- 
tinction between  relatives  who  may  be  aliens  resident  abroad 
and  relatives  being  British  subjects  resident  in  another  pro- 
vince, but,  in  general  words,  in  effect  declares  that  if  the 
death  of  a  person  happens  under  circumstances  which  if  he 
had  been  only  injured  would  have  entitled  him  to  maintain 
an  action  for  damages,  the  person  causing  such  death  shall  be 
liable  in  damages  to  the  relatives  of  the  deceased. 

Could  it  be  seriously  contended  that  the  legislature  in- 
tended that  the  amendment  should  not  apply  for  the  benefit  of 
relatives  of  the  deceased  being  British  subjects  resident  in 
another  province?  And  yet  that  would  be  the  necessary 
construction  to  place  upon  the  Act  if  defendants'  contention 
were  to  prevail. 

Following  Davidson  v.  Hill,  I  consider  plaintiffs  entitled 
to  maintain  these  actions. 

During  the  argument  I  expressed  my  surprise  at  the  small- 
ness  of  the  verdicts,  which  I  thought  wholly  inadequate,  and 
counsel  for  plaintiff  thereupon  requested  me  to  state  mr 
views  upon  the  point  when  dealing  with  the  motion.  Inas- 
much as  any  exception  to  be  taken  to  the  verdicts  is  a  mat- 


ter  entirely  for  a  Divisional  Court,  1  do  not  wish  to  add  any- 
thing to  what  I  have  above  stated. 

Let  judgment  be  entered  for  plaintilf  for  the  amount  of 
the  verdicts  in  question,  with  costs  of  action  in  each  case  on 
the  High  Court  scale.* 


December  7th,  1906. 

GREEX  V.  GEORGE. 

Judgment — Issue  as  to  Validity  of  Default  Judgment — 
Motion  to  Set  aside  Judgment  after  15  Years — Service  of 
Writ  of  Summons— '*  Signing  Judgment" — Sufficiency — 
form  of  Judgment — Special  Indorsement  of  Writ — Price 
,  of  Goods  Sold — Stated  Account — Interest — Nullity  of 
Judgment  —  Irregularity  —  Setting  aside  Judgment  — 
Terms. 

Appeal  by  plaintiff  from  judgment  of  Biutton,  J.  (8  0. 
W.  R.  247),  in  so  far  as  in  favour  of  defendant,  upon  the 
trial  of  an  issue  directed  by  an  order  of  the  Master  in 
Chambers. 

C.  Millar  and  C.  McCrea,  Sudbury,  for  plaintiff. 

C.  A.  Moss,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Anglin,  J.),  was  delivered  by 

Anglin,  J. : — The  Master  in  Chambers  directed  this  issue 
to  determine  whether  or  not  plaintiff  is  entitled  to  have  a 
default  judgment  entered  against  him  in  an  action  of  George 
v.  Green  set  aside  and  vacated.  Plaintiff  alleged  (a)  that  he 
had  not  been  served  with  the  writ  of  summons  in  that  action ; 

(b)  that  judgment  was  never  actually  signed  against  him; 

(c)  that  the  judgment  entered  is  a  nullity  because  the  writ 
of  summons  was  not  specially  indorsed.  The  trial  Judge 
found  against  plaintiff  upon  the  question  of  service,  and  it 
is  conceded  that  against  this  finding  plaintiff  cannot  success- 
fully appeal.  On  the  second  point  w;e  expressed  upon  the 
argument  our  concurrence  in  the  view  of  the  trial  Judge 
that  the  signature  upon  the  back  of  the  judgment  by  the 
local  registrar,  under  the  words  "  judgment  signed  6th  Octo- 
ber, 1890,"  was  a  good  and  sufficient  signing  of  judgment. 
Upon  the  third  branch  the  trial  Judge  held  with  plaintiff,  but 
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he  imposed  terms  as  a  condition  of  vacating  the  judgment, 
to  which  plaintiff  is  un wiling  to  submit.  Hence  his  appeal 
on  this  branch,  in  which  he  asserts  his  right  to  have  the 
judgment  vacated  unconditionally. 

The  propriety  of  directing  that  a  question  as  to  the  vaUd- 
ity  of  a  default  judgment,  impugned  because  of  alleged  de- 
fects in  the  indorsement  of  claim  upon  the  writ  of  summons, 
should  be  determined  by  the  trial  of  an  issue,  is  open  to  grave 
doubt.  But,  as  there  was  no  appeal  taken  from  the  Masters 
order,  and  as  the  trial  Judge  has  dealt  with  it,  we  should, 
1  think,  entertain  the  appeal  taken  from  his  judgment. 

The  questions  for  determination  are:  (1)  whether  the 
claim  made  for  interest  vitiates  the  special  indorsement  on 
the  writ  in  the  original  action;  (2)  whether,  if  that  be  so,  th|? 
judgment  entered  for  default  of  appearance  to  such  writ  is  a 
nullity  incapable  of  rectification  by  amendment,  or  merely 
an  irregularity  which  may  now  be  cured  by  directing  that  the 
judgment  be  amended  by  confining  it  to  the  portion  of  the 
claim  which  was  a  proper  subject  of  special  indorsement;  (3) 
whether,  if  the  judgment  be  a  nullity,  the  trial  Judge  had 
power  to  impose  terms  as  a  condition  of  vacating  it.  That  he 
would  have  such  power  if  the  judgment  were  merely  irregular, 
can  scarcely  be  gainsaid. 

The  indorsement  on  the  writ  of  summons  in  George  v. 
Green  is :  **  The  plaintiff's  claim  is  for  the  price  of  goods 
sold  and  delivered  by  plaintiff  to  defendant,  the  account  for 
which  goods  has  been  stated  between  plaintiff  and  defendant 
The  following  are  the  particulars: — 
"1890 

"April  4.  To  balance  due  the  plaintiff  on  an  ac- 
count for  goods  sold  and  delivered  by 
him  to  the  defendants,  and  which  ac- 
count has  been  rendered  by  the  plaintiff 
to  the  defendant  and  admitted  by  him 
to  be  correct  and  stated  between  them, 
and  which  balance  of  account  has  also 
been  rendered  by  the  plaintiff  to  the  de- 
fendant and  admitted  to  be  correct  and 

stated  at  the  sum  of   $'^,389  46 

"  July  29.  To  interest  for  3^  mos.  at  6  per  cent.  45  79 

$2,435  25 


"April  19.  By  cash    $50  00 

"July  29.  By  int.  for  3^  mos.  at  6 

per  cent 83  50  83 


>,384  42'^ 


The  authorities  make  it  clear  that  a  plaintiff  can  specially 
indorse  a  writ  with  a  claim  for  interest,  only  where  such 
interest  is  payable  by  statute,  or  by  contract,  express  or 
implied,  and  that  in  the  latter  case  an  allegation  of  such 
contract  must  form  part  of  the  indorsement. 

The  only  statutory  authority  for  the  claim  of  interest 
made  by  plaintiff  George  is  that  found  in  sec.  113  of  the 
Judicature  Act:  "Interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law,  or  in  which  it  has  been  usual 
for  a  jury  to  allow  it."  There  being  no  allegation  that  the 
balance  claimed  is  payable  at  a  fixed  time  by  virtue  of  a 
written  instrument,  or  of  a  demand  for  payment,  the  case 
is  not  within  sec.  114.  Although  it  may  be  clear  that  in 
actions  upon  stated  accounts  it  has  been  usual  for  juries  to 
allow  interest,  we  are,  I  think,  bound  by  decisions  of  Courts 
of  concurrent  jurisdiction  to  hold  that  interest  upon  stated 
accounts  is  not,  by  virtue  of  sec.  113  above  quoted,  payable 
by  statute  so  as  to  make  it  a  proper  subject  of  special  in- 
dorsement: Solmes  V.  Stafford,  16  P.  K.  78,  83,  85;  Hol- 
lender  v.  Ffoulkos,  ib.  175.  Neither  is  this  a  case  in  which 
interest  was  before  the  Judicature  Act  payable  by  law. 

There  is  no  allegation  in  the  indorsement  of  a  contract 
for  payment  of  interest,  unless  such  contract  be  implied  from 
the  allegation  of  an  account  stated.  No  such  implication 
arises  upon  the  mere  stating  of  an  account,  though  it  may 
arise  if  the  act  of  stating  the  account  is  accompanied  by  an 
agreement  for  immediate  payment :  Chalie  v.  Duke  of  York, 
(5  Ksp.  45;  or  for  payment  at  a  fixed  future  date:  Mount- 
ford  V.  Willis,  2  B.  &  P.  337. 

A  subsequent  demand  for  payment  would  bring  the  case 
within  sec.  114;  and  see  Pinham  v.  Tuckington,  3  Camp.  468. 
But  neither  an  agreement  for  immediate  payment  or  for  pay- 
ment at  a  fixed  future  date,  nor  a  substH}uent  demand,  is 
alleged  in  this  indorsement.  .  .  .  Blaney  v.  Hendrick, 
3  Wils.  205,  is  merely  an  instance  of  a  refusal  by  the  Court  to 
>et  aside  a  verdict  of  a  jury  awarding  interest  as  damages 
upon  an  account  stated.    This  ease  is  not  an  authority  for  the 


proposition  that  such  interest  is  payable  by  law  or  upon  con- 
tract implied,  and  that  a  jury  should  be  instructed  that  they 
must  allow  it. 

Notwithstanding  some  American  decisions  that  an  account 
stated  entitles  the  creditor  to  interest — see  McClelland  v. 
West,  70  Penn.  183,  187;  Case  v.  Hotehkiss,  1  Abb.  App. 
Dec.  (N.Y.)  324,  326;  Patterson  v.  Choate,  9  Wend.  441, 446 
— I  think  the  weight  of  English  authority  is  against  that  pro- 
position, and  that,  in  the  absence  of  an  allegation  that  a 
fixed  time  for  payment  was  agreed  upon  or  that  a  demand  for 
payment  was  subsequently  made,  or  of  an  account  indorsed 
shewing  that  the  parties  had  themselves  in  adjusting  their 
accounts  allowed  interest  upon  balances  outstanding  (Nichol 
V.  Thompson,  1  Camp.  52  n.),  it  cannot  be  said  that  a  credi- 
tor upon  an  account  stated  is  entitled  to  claim  interest  either 
by  law  or  upon  implied  contract,  though  a  jury  might  and 
probably  would  allow  such  interest  as  damages. 

It  follows,  I  think,  that  the  claim  for  interest  made  by 
plaintiff  George  was  not  a  proper  subject  of  special  indorse- 
ment. 

The  judgment  in  George  v.  Green  was  signed  on  6th  Octo- 
ber, 1890.  At  this  time  there  was  not  the  power  of  amend- 
ment of  a  special  indorsement,  upon  motion  for  judgment 
after  appearance,  now  conferred  by  Rule  603  (3).  Prior  to 
this  amendment  of  Eule  603  it  was  held  that  a  plaintiff  seek- 
ing such  summary  judgment  must  come  "  with  all  his  tackle 
in  order:"  Paxton  v.  Baird,  [1893]  1  Q.  B.  139;  and  could 
not  ask  to  have  a  defective  indorsement  made  good  by  amend- 
ment: Clarkson  v.  Dwan,  17  P.  R.  208;  or  be  allowed  ^o 
ti<^n  judgment  for  so  much  of  his  claim  as  was  susceptible 
of  special  indorsement:  Solmes  v.  Stafford,  16  P.  R.  264, 
269,  270;  Wilks  v.  Wood,  [1892]  1  Q.  B.  684,  686.  If  such 
amendment  should  not  fonnerly  have  been  made  on  a  motion 
for  judgment  upon  which  the  defendant  was  represented,  a 
fortiori  it  would  seem  that  it  should  not  have  been  made  to 
cure  a  judgment  entered  against  a  defendant  in  his  absence 
for  default  of  ap])ea ranee.  I  cannot  understand  why,  except 
for  the  special  provision  as  to  default  judgments  to  which 
I  allude  below,  a  plaintiff's  motion  for  judgment  after 
apju'ciramo  \va.s  properly  refused  because  of  a  defect  in  his 
-special  indorsement,  which  he  then  sought  to  cure  ^y 
aT'^endment,  if  a  judgment  entere<l  for  default  of  ap]>ear- 


GREEN  V.  GEORGE.  791 

ance  upon  an  indorsement  similarly  defective  might  be 
amended,  when  challenged  by  defendant,  as  merely  a  curable 
irregularity.  Osier,  J.A.,  in  Clarkson  v.  Dwan,  17  P.  K.  208, 
Miid,  at  p.  215:  "Had  judgment  for  non-appearance  been 
signed,  it  must  have  been  set  aside."     .     .     . 

[Reference  to  Mc Vicar  v.  McLaughlin,  16  P.  R.  450; 
Rogers  v.  Hunt,  10  Ex.  474;  Smurthwaite  v.  Hannay,  [1894] 
A.  C.  at  p.  501.] 

The  default  judgment  depending  upon  an  implied  admis- 
sion, and  such  admission  not  being  presumed  except 
upon  a  special  indorsement  strictly  regular,  the  mo- 
ment it  was  shewn  that  the  indorsement  relied  upon 
was  not  warranted  by  some  Rule  of  Court  which 
authorized  the  special  indorsement  of  writs  of  sum- 
mons, the  whole  foundation  on  which  the  judgment  rested 
was  gone,  and  the  judgment  itself  could  not  stand.  An 
amendment  of  the  indorsement  cannot,  without  a  fresh  ser- 
vice of  the  writ,  import  an  admission  by  defendant  of  plain- 
tiff's claim.  It  clearly  follows,  I  think,  that  a  judgment 
signed  for  default  of  appearance  to  a  writ,  the  indorsement 
upon  which  is  not  a  special  indorsement  authorized  by  the 
Rules  of  Court,  would  be  a  nullity,  and  not  merely  irregular 
and  susceptible  of  cure  by  amendment:  Hoffman  v.  Crerar, 
18  P.  R.  473,  479 ;  Appleby  v.  Turner,  19  P.  R.  145,  149.  I 
have  not  overlooked  the  language  of  Osier,  J.A.,  in  this  lat- 
ter case  in  dealing  with  a  Chambers  motion  for  leave  to 
appeal,  reported  in  19  P.  R.  at  p.  178,  where  he  makes  an 
allusion  to  the  discretion  of  the  Court  to  decline  to  set  aside 
proceedings  where  the  applicant  is  chargeable  with  laches,  but 
it  will  be  noted  that  his  language  is  confined  to  "  objections  of 
irregularity,"  and  affords  no  ground  for  questioning  the 
proposition  that  a  judgment  by  default  "entirely  unwar- 
ranted by  the  practice  is  a  nullity  not  curable  by  delay  or 
acquiescence,"  as  enunciated  by  the  Divisional  Court:  ib., 
p.  148. 

I  have  so  far  dealt  with  the  argument  presented  at  Bar 
in  support  of  the  proposition  that  the  judgment  here  entered 
was  merely  an  irregularity  "and  not  a  nullity,  which  proceeded 
upon  the  assumption  that  a  judgment  for  default  of  appear- 
ance was  in  the  same  position  as  a  judgment  upon  motion 
under  forme;r  Rule  739.    But  this  ignores  altogether  the  pro- 
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was  in  force  when  the  judgment  in  George  v.  Green  waa 
entered.  While  under  Kule  739  the  indorsement  was  re- 
quired to  conform  to  Kule  245,  which  permitted  special  in- 
dorsement "where  the  plaintiff  seeks  only  to  recover  a  debt 
or  liquidated  demand,''  Eule  711  dealt  with  the  case  where 
"  the  writ  is  indorsed  with  a  claim  for  detention  of  goods  and 
pecuniary  damages  or  either  of  them,  and  is  further  specially 
indorsed  with  a  liquidated  demand  under  Rule  245,'^  and 
permitted  the  plaintiff,  in  default  of  appearance  to  such  a 
writ,  to  enter  final  judgment  for  the  liquidated  demand  and 
interlocutory  judgment  for  the  value  of  the  goods  and  the 
damages,  or  the  damages  only,  as  the  case  might  be.  This 
Rule  was  not  carried  into  the  consolidation  of  1897  without 
change — which  may  account  for  its  having  been  overlooked 
by  counsel.  But  Rule  575  of  the  consolidation  of  1897,  if 
applicable,  would  be  wide  enough  to  cover  the  present  case. 

The  effect  of  the  provisions  of  former  Rule  711  is  dis- 
cussed by  Osier,  J.A.,  delivering  the  judgment  of  the  Court 
of  Appeal  in  Solmes  v.  Stafford,  16  P.  R.  264,  at  pp.  270, 
271,  and  its  history  is  outlined  in  Hollender  v.  Ffoidkes,  ib. 
at  p.  177;  and  see  Huffman  v.  Doner,  12  P.  R.  492. 

It  follows  that,  notwithstanding  the  addition  of  a  claim 
for  interest  in  the  nature  of  unliquidated  damages,  final  judg- 
ment might  have  been  rightly  signed  for  the  liquidated  de- 
mand upon  the  account  stated.  As  to  the  rest  of  the  claim, 
the  judgment  should  have  been  interlocutory  only.  Final 
judgment  for  the  whole  claim  entered  in  these  circumstances 
was  not,  in  my  opinion,  a  nullity,  but  was  merely  irregular, 
and,  in  the  circumstances  of  this  case,  terms  were  rightly 
imposed  on  setting  it  aside. 

Plaintiff  Green  was  allowed  by  the  trial  Judge  a  definite 
period  within  which  to  accept  these  terms.  Of  that  indul- 
gence he  failed  to  take  advantage.  He  could  not,  therefore, 
complain  if  his  present  appeal  were  now  to  be  simply  dis- 
missed with  costs.  But  it  may  be  that  if  this  course  can  be 
taken  without  undue  prejudice  to  the  position  of  defendant 
George  it  would  not  be  unfair  still  to  permit  plaintiff  to  de- 
fend the  original  action  upon  the  terms  indicated  by  the 
trial  Judge,  and  such  additional  terms,  if  any,  as  may  seem 
necessary  to  fully  protect  defendant. 
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If  plaintiff  so  desires,  he  may  apply  to  the  Court  for  such 
relief.  TJnless  he  gives  notice  of  such  an  application  within 
one  week,  however,  an  order  will  issue  dismissing  this  appeal 
with  costs. 


Deobmbbr  7th,  1906- 
divisional  court. 
PLBUTY  V.  OEE. 

Negligence — Injury  to  Person  by  Omnibus  in  Highway — Ac- 
tion against  Owner — Relation  between  Driver  and  Owner — 
Master  and  ServarU  or  Bailor  and  Bailee — Question  of 
Pact — Evidence — Inferences — Review  by  Appellate  Court. 

Appeal  by  defendant  from  judgment  of  Judge  of  County 
Court  of  Huron  in  favour  of  plaintiff  in  an  action  for  dam- 
ages for  injuries  sustained  by  her  as  a  result  of  a  carriage  in 
which  she  was  driving  being  run  into  by  an  omnibus  driven 
by  one  Midlen,  who  was,  as  plaintiff  alleged,  the  servant  of 
defendant. 

The  appeal  was  heard  by  Mulock,  C.J.,  Anglin,  J., 
Clute,  J. 

E.  L.  Dickinson,  Goderich,  for  defendant. 
W.  Proudfoot,  K.C.,  for  plaintiff. 

Mulock,  C.J.: — The  defendant  was  a  hotel  keeper  at 
the  town  of  Wingham,  and  obtained  possession  of  a  pair  of 
horses  and  an  omnibus  for  the  transportation  of  passengers 
and  luggage  between  his  hotel  and  the  railway  station.  On 
2nd  October,  1904,  he  entered  into  a  contract  with  a  man 
named  Mullen,  whereby  the  latter  was  given  the  use  of  the 
omnibus  and  horses,  and  was  entitled  to  keep  for  his  own 
use  all  earnings  from  the  omnibus,  in  consideration  of  his 
paying  to  defendant  70  or  75  cents  a  day  for  the  feed  of  the 
horses  and  use  of  the  omnibus,  and  carrying,  by  the  omni- 
bus, free  of  charge,  between  his  hotel  and  the  railway  sta- 
tion, all  persons  patronizing  defendant's  hotel. 

On  the  night  in  question  Mullen  was  driving  the  omni- 
bus to  the  station,  when  he  collided  with  a  carriage  contain- 
ing plaintiff,  whereby  she  was  injured,  and  this  action  was 
brought  to  recover  damages  from  defendant  because  of  the 
injury. 
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It  is  contended  by  plaintiff  that  Mullen,  while  thus  in 
personal  charge  of  the  omnibus,  was  the  servant  of  defen- 
dant, and  that,  therefore,  the  latter  was  responsible  for 
Mullen's  negligence. 

Applying  to  this  case  the  rule  stated  in  Saunders  v.  City 
of  Toronto,  26  A.  R.  265,  the  test  as  to  whether  the  re- 
lationship of  master  and  servant  existed  between  defendant 
and  Mullen  is  whether  defendant  had  the  right  to  exercise 
personal  control  over  Mullen  when  in  charge  of  the  omnibus. 

The  agreement  between  them  is  silent  upon  the  point. 
Nevertheless,  its  true  meaning  is,  I  think,  quite  apparent. 

Defendant's  object  was  to  secure  free  transportation  by 
the  omnibus  for  his  guests.  Mullen  so  understood  it,  and 
agreed  to  furnish  such  free  transportation.  The  attain- 
ment of  that  result  was  the  whole  object  of  defendant,  it 
being  immaterial  to  him  who  drove  the  vehicle,  provided  the 
desired  end  was  attained.  It  was  no  term  of  the  agreement 
that  Mullen  was  to  be  in  personal  charge  of  the  omnibuN 
So  far  as  appears,  it  was  intrusted  to  him  at  his  own  dis- 
cretion, to  be  used  or  remain  idle,  except  that  defendant's 
hotel  should  enjoy  free  service.  Subject  to  this  qualifica- 
tion, for  the  whole  24  hours  of  each  day,  Mullen  was  entitled 
to  the  use  of  the  omnibus  for  his  own  benefit.  The  full 
enjoyment  of  this  right  would  necessarily  have  involved 
changes  of  horses  and  drivers.  Yet  this  right  he  would  not 
have  been  able  to  enjoy  if  he  were  defendant's  servant,  for, 
as  his  servant,  he  would  not,  without  his  authorit}',  which 
he  had  not,  appoint  other  servants  in  his  stead,  or  hire  other 
horses,  on  defendant's  account.  Thus,  regard  for  Mullens 
rights  makes  it  necessary  to  reject  the  contention  that  the 
relationship  of  master  and  servant  existed  between  the 
parties.  Apart,  however,  from  this  illustration  of  the  im- 
possibility of  giving  effect  to  the  agreement  if  Mullen  were 
held  to  be  a  servant,  it  is  to  be  observed  that  the  partie? 
themselves  did  not  stipulate,  and  defendant  never  attempted 
to  control  Mullen,  as  to  the  manner  in  which  he  should  per- 
form his  contract,  nor  did  Mullen  submit  to  defendant's 
directions.  That  Mullen  considered  himself  entitled  to 
manage  the  omnibus  according  to  his  own  uncontrolled  dii- 
.cretion  is  shewn  by  the  fact  that  on  one  occasion,  of  his  own 
motion  and  without  consultation  with  defendant,  he  ap- 
pointed his  son  to  drive  in  his  place.     In  one  respect  only 
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did  defendant  assert  any  right,  namely,  by  requiring  the 
maintenance  of  a  free  omnibus  service  to  his  hotel.  All  the 
acts  of  the  parties  shew  that  their  understanding  of  the 
arrangement  was,  that,  whilst  defendant  was  to  be  entitled 
to  the  free  omnibus  service,  it  was  Mullen's  right  to  ar- 
range the  means  for  the  attainment  of  that  end.  Where 
such  is  the  case,  the  result,  and  not  the  means  of  its  at- 
tainment, being  the  subject  matter  of  the  agreement,  the 
inference  is  that  the  relationship  of  master  and  servant  does 
not  arise:  Goldman  v.  Mason,  2  N.  Y.  Supp.  337;  Hexamer 
V.  Webb,  101  N.  Y.  385.  Whether  Mullen  was  defendant's 
servant  is  a  question  of  fact,  and,  there  being  no  conflict  of 
evidence,  we  are  at  liberty  to  draw  inferences. 

For  these  reasons,  being  of  opinion  that  the  relation  of 
master  and  servant  was  not  established,  and  consequently 
defendant  was  not  responsible  for  Mullen's  negligence,  I  find 
myself,  with  great  respect,  unable  to  agree  with  the  con- 
clusions of  the  trial  Judge,  and  think  this  appeal  should  be 
allowed  with  costs  and  the  action  dismissed  with  costs. 

AxGLiN,  J.,  gave  written  reasons  for  the  same  conclu- 
sion. As  to  the  duty  of  an  appellate  tribunal  to  review  in- 
ferences of  fact  drawn  by  the  trial  Judge,  he  referred  to 
Eussell  V.  Lef rancois,  8  S.  C.  R.  335 ;  Gallagher  v.  Taylor,  5 
S.  C.  R.  368;  Xorth  Perth  Election  Case,  20  S.  C.  R.  331. 
TJpon  the  question  as  to  whether  the  relation  between  de- 
fendant and  Mullen  was  that  of  master  and  servant  or  bailor 
and  bailee,  he  referred  to  Saunders  v.  City  of  Toronto,  26 
A.  R.  265,  270,  272;  Venables  v.  Smith,  2  Q.  B.  D.  279; 
King  V.  London  Improved  Cab  Co.,  23  Q.  B.  D.  281,  283; 
Keen  v.  Henry,  [1894]  1  Q.  B.  292;  King  v.  Spurr,  8  Q.  B. 
D.  104,  105,  108. 

Clute,  J.,  dissented,  for  reasons  stated  in  writing,  in 
the  course  of  which  he  referred  to  Powles  v.  Hider,  6  E. 
&  B.  207;  Venables  v.  Smith,  2  Q.  B.  D.  279;  Laugher  v. 
Pointer,  5  B.  &  C.  547;  Dean  v.  Branthwaite,  5  Esp.  35; 
Sammell  v.  Wright,  5  Esp.  2G3;  Quarman  v.  Burnett,  6  M. 
&  W.  499,  509;  Patten  v.  Rea,  2  C.  B.  N.  S.  606;  Booth  v. 
Mister,  7  C.  &  P.  QQ',  Moreton  v.  Hardern,  4  B.  &  C.  223; 
Waland  v.  Elkins,  1  Stark.  272;  Fromont  v.  Coupland,  2 
Bing.  170;  Roscoe's  X.  P.,  17th  ed.,  p.  763;  Saunders  v.  City 
of  Toronto,  26  A.  R.  at  p.  273;  Stephen  v.  Thurso  Police 


eluded : — 

In  the  present  ease,  I  think  it  eannot  be  doubted  that 
defendant  had  control  over  Mullen  while  he  was  running 
a  free  omnibus  for  defendant's  hotel,  and  the  accident  hav- 
ing occurred  during  this  time,  defendant,  in  my  judgment, 
is  liable,  and  the  appeal  should  be  dismissed  with  costs. 


December  7th,  1906. 
divisional  court. 

GUNTsr  V.  turn:er. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific 
Performance — Title — Recital  in  Deed  more  than  Twenty 
Years  old — Evidence — OniLS. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  dated 
12th  October,  1906,  dismissing  an  action  for  specific  per- 
formance. On  9th  April,  1906,  the  defendant  contracted 
to  sell  to  the  plaintiff  certain  lots  on  the  north  side  of 
Dupont  street  in  the  city  of  Toronto  for  $10,000  cash.  De- 
fendant alleged  that  plaintiff  refused  to  accept  the  title  to 
the  land,  and  neglected  to  carry  out  the  contract  by  the 
time  given  him,  and  that  therefore  the  contract  was  at  an 
end. 

H.  S.  (Jsler,  K.C.,  for  plaintiff. 

C.  H.  Eitchie,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.:— By  the  provision  of  E.  S.  0.  1897  ch.  134, 
sec.  2  (1),  recitals  in  deeds  20  years  old  shall  be  taken  to  be 
sufficient  evidence  of  the  truth  of  the  matter  therein,  unless 
and  except  in  so  far  as  they  are  proved  to  be  incorrect,  and 
sec.  3  extends  the  rule  to  actions,  and  provides  that  the  evi- 
dence of  the  recital  which  is  declared  to  be  sufficient  as 
between  vendor  and  purchaser  shall  be  prima  facie  sufficient 
for  the  purpogee  of  the  action,     There  was  no  evidence  hef« 


given  lo  aispiace  tne  si/atemeui/  in  xne  ueeu  u.a\  tue  graniee 
was  in  1864  administrator  of  his  father's  estate.  The  piece 
of  evidence  adduced  that  Mrs.  Crossley  was  appointed  ad- 
jninistratrix  ad  litem  in  1860  for  a  limited  purpose  in  On- 
tario, does  not  prove  the  statement  as  to  1864  to  he  in- 
accurate or  erroneous.  The  onus  was  on  the  purchaser  to 
shew  a  different  state  of  facts,  and  he  has  failed  to  do  so. 

Appeal  dismissed  with  costs. 


Meredith,  C.J.  December  8th,  1906. 

WEEKLY   COURT. 

Re  gamble. 

WiU — Construction — Death  of  Devisee  before  Testator — Siib" 
ject  of  Devise  Falling  into  Residue — Death  of  One  of  Two 
Residuary  Legatees  and  Devisees — Tenants  in  Common — 
Lapse  as  to  Lands  Devised — Survivor  Entitled  to  Person- 
alty, 

Originating  notice  for  the  determination  of  questions 
arising  upon  the  will  of  Joseph  Gamble. 

H.  Morrison,  Lucknow,  for  the  executors. 

P.  A.  Malcolm8on,Lucknow,  for  Mary  Ann  Carter. 

F.  W.  Harcourt,  for  infants  and  other  persons  repre- 
sented by  him  under  order  of  Britton,  J.,  dated  15th  No- 
vember, 1906. 

Meredith,  C.J.:— The  will  is  dated  8th  March,  1898, 
and  by  it  the  testator  devised  to  his  nephew  Michael  Gamble 
a  farm  in  the  township  of  Kinloss,  and  another  farm  in  the 
same  township  to  his  sisters  Mary  Ann  Carter  and  Cath- 
arine Harboume,  and,  after  bequeathing  a  legacy  of  $300 
to  his  nephew  Wilfred  Gamble  to  be  paid  by  Michael  Gam- 
ble, and  appointing  his  executors,  he  devised  and  bequeathed 
the  residue  of  his  properiy  to  Mary  Ann  Cari;er  and  Cath- 
arine Harboume. 

Catharine  Harboume  died  in  the  testator^s  lifetime,  and, 
by  force  of  sec.  S7  of  the  Wills  Act,  the  undiTided  one-half 
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of  the  Kinloss  farm  to  which  she  would  have  been  entitled 
if  she  had  snrvive^d  the  testator,  is  included  in  the  gift  of 
the  residue. 

The  residue  consists  of  the  Kinloss  farm  and  certain 
personal  property  of  which  the  testator  died  possessed,  and 
the  question  for  decision  is,  whether  the  share  of  the  resi- 
due which  Catharine  Harbourne  would  have  taken  had  she 
survived  the  testator,  lapsed,  and  is  therefore  undisposed 
of,  or  whether  she  and  Mary  Ann  Carter  were  joint  ten- 
ants of  the  subject  of  the  residuary  disposition,  and  the 
survivor,  Mary  Ann  Carter,  is  therefore  entitled  to  the 
whole. 

There  can  be  no  doubt,  I  think,  that  as  to  so  much  of 
the  residue  as  is  real  estate,  the  devisees  would  have  taken 
as  tenants  in  common  had  Catharine  Harbourne  survived 
the  testator:  E.  S.  0.  1897  ch.  119,  sec.  11;  and  it  follow? 
that  as  to  the  undivided  half  devised  to  her  there  was  a 
lapse,  and  it  is  undisposed  of. 

As  to  so  much  of  the  residue  as  consists  of  personalty, 
ihe  residuary  bequest  is  to  the  legatees  as  joint  tenants,  and 
the  survivor  is  therefore  entitled  to  the  whole  of  it. 

'  It  was  suggested  as  leading  to  a  contrary  conclusion  that 
the  blending  together  in  the  residuary  gift  of  the  real  and 
personal  estate  was  an  indication  of  a  contrary  intention, 
within  the  meaning  of  sec.  27  of  the  Wills  Act,  but  I  am 
not  of  that  opinion. 

There  is  no  more  reason  for  thinking  that  this  blending 
indicates  an  intention  that  the  beneficiaries  should  take  in 
the  same  way  as  legatees  of  personal  property  take,  than 
that  it  is  an  indication  that  the  personal  property  should 
go  as  real  estate  which  is  devised  to  two  or  more  persons 
does  under  the  provisions  of  sec.  11  of  R.  S.  0.  ch.  119. 
The  disposition  is  not,  therefore,  taken  out  of  the  ordinary 
rule,  and  the  devise  of  the  real  estate  is  to  the  devisees  as 
tenants  in  common,  and  the  bequest  of  the  personal  pro- 
perty is  to  them  as  joint  tenants.     .     .     . 

Order  declaring  the  true  construction  of  the  will  in  ac- 
cordance with  the  opinion  expressed.  Costs  of  all  parties 
out  of  the  estate,  those  of  the  executors  as  between  solicitor 
and  client. 


TH  b 
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Cartwright,  Master.  December  10th,  1906. 

Meredith,  C.J.  December  11th,  1906. 

chambers. 

CKOWFOKTH  v.  GUMMEIISOX. 

Discovery  —  Order  for  Examination  of  Party  —  Ex  Parte 
Order — Irregularity  as  to  Place  of  Examination  and 
Person  of  Examiner — Setting  aside  Order — Practice. 

Motion  by  defendants  to  set  aside  an  order  obtained  by 
plaintiff  ex  parte,  under  Rule  444,  for  the  examination  for 
discovery  of  the  defendants  at  a  place  other  than  the  county 
town,  and  before  a  person  other  than  those  mentioned  in 
Rule  443. 

Gideon  (irant,  for  defendants. 

B.  F.  Justin,  Brampton,  for  plaintiff. 

The  Master: — It  was  contended  that  there  is  no  pro- 
vision in  Eule  444  requiring  notice,  as  is  the  case  under 
Kule  477.     It  is  not  necessary  to.  decide  this  point.     .     .     . 

The  practice  here  has  always  been  to  make  such  orders 
only  on  notice  just  as  in  a  case  of  a  commission,  which  it 
very  closely  resembles. 

In  both  cases  it  is  necessary,  in  the  interests  of  justice 
and  fairness,  that  where  the  regular  course  is  to  be  departed 
from,  the  opposite  party  should  have  the  fullest  opportunity 
of  seeing  that  what  is  proposed  is  necessary,  or  at  least  con- 
venient, and  of  safe-guarding  himself  against  any  possible 
injury. 

It  is  not  necessary    to    enumerate    the    serious  conse- 
quences that  might  result  from  such  an  order  being  made 
VOL.  vin.  o.w.R.  NO.  21 — 59 
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ex  parte.  They  will  at  once  suggest  themselves.  To  guard 
against  these  it  has  never  been  the  practice,  either  under 
the  Kule  in  question  or  the  analogous  liules  485  and  499. 
to  make  the  order  ex  parte.  Even  where  the  examinatioD 
is  de  bene  esse,  t^ome  ground  of  urgency  is  necessary  to  dis- 
pense with  notice:  see  Baker  v.  Jackson,  10  P.  R.  624,  and 
Holraested  &  Langton,  3rd  ed.,  pp.  708,  709.  See  too  Rule 
357,  as  to  when  orders  may  be  made  ex  parte. 

The  order  must  be  set  aside.  But,  as  the  motion  might 
have  been  made  sooner,  and  as  plaintiff's  solicitor  seems  to 
have  acted  only  with  a  view  to  save  expense  and  possible 
inconvenience  to  defendants,  the  costs  may  be  in  the  cause. 

I  would  suggest  that  defendants  might  agree  to  an  order 
being  made  now  allowing  the  examination  to  be  had  in  the 
same  way  as  directed  by  the  order  in  question,  if  on  inquiry 
they  are  satisfied  that  they  will  not  be  prejudiced  thereby. 

I  have  no  material  which  would  enable  me  to  make  an 
order  now  as  on  a  substantive  application.  As  the  case  is 
set  down  for  trial  next  week,  this  motion  may  throw  it  over 
in  any  case.  However  much  to  be  regretted,  this  is  not  the 
fault  of  defendants. 

Since  the  argument  the  copy  of  the  order,  with  appoint- 
ment indorsed,  has  been  left  with  me.  From  this  it  appear 
that  the  examination  could  not  have  taken  place,  as  the  hour 
for  the  same  is  left  blank. 

Plaintiff  appealed  to  a  Judge  in  Chambers. 

The  same  counsel  appeared. 

Mekeoith,  (\J.,  dismissed  the  appeal  with  ctists  to  de- 
fendants in  any  event. 


MacMahox,  ,1.  December  10th.  1J>0»> 

TRIAL. 

PATTERSON  v.  DART. 

Limitation  of  Actiotis  —  Conveyance  of  Land  —  Se^^urity  — 
Agreement — Defnvlf — Redemption — Sok  by  Puhhc  Auction 
— Poiisession. 

Action  for  redemption,  etc. 

W.  Mills.  Ridgetown,  for  plaintiff. 


PATTERSON  v.  DART,  801 

W.  E.  Gundy,  Chatham,  for  defendant. 

MacMahon,  J.: — The  writ  of  summons  in  this  action 
was  issued  on  29th  June,  1905. 

The  plaintiff,  by  his  statement  of  claim,  seeks  to  redeem, 
asks  for  an  account  of  the  rents  and  profits  received  by  the 
defendant,  and  payment  of  the  balance,  if  any,  in  his  favour. 

On  28th  March,  1893,  the  plaintiff  conveyed  to  the  de- 
fendant lot  1  on  the  north  side  of  Main  street  in  the  town 
of  Kidgetown. 

In  an  action  in  which  the  Molsons  Bank  were  plaintiffs, 
and  Archibald  Patterson  (the  plaintiff),  James  A.  Dart  (the 
defendant),  James  D.  Teetzel,  and  John  Turner,  were  de- 
fendants, which  was  tried  in  November,  1894,  before  Chief 
Justice  Armour,  judgment  was  given  in  favour  of  the 
Molsons  Bank  against  the  defendants  Archibald  Patterson, 
James  A.  Dart,  and  James  D.  Teetzel,  for  $1,493.40  and 
costs,  the  total  being  $1,752.10;  and  also  judgment  for  the 
defendant  Dart  against  the  defendant  Patterson  therein  for 
the  sum  of  $1,857  and  interest  from  7th  November,  1894, 
and  costs  to  be  taxed.  It  was  also  declared  by  the  judg- 
ment that  the  deed  from  plaintiff  to  defendant  was  a  mort- 
gage only,  and  that  plaintiff  was  entitled  to  redeem  on 
payment  to  defendant  Dart  of  the  amount  found  to  be  due 
in  respect  thereof,  and  in  default  a  sale  of  the  lands.  A 
reference  was  directed  to  the  Master  at  Chatham. 

Judgment  was  on  the  17th  April,  1895,  entered  in  that 
action  by  the  Molsons  Bank  against  Patterson,  Dart,  and 
James  D.  Teetzel,  three  of  the  defendants  therein,  for 
$1,752.10;  and  judgment  was  also  on  the  same  day  entered 
in  favour  of  James  A.  Dart  against  Archibald  Patterson 
for  $1,857,  and  interest  from  the  7th  November,  1894,  and 
costs  to  be  taxed. 

The  Molsons  Bank  on  the  15th  May,  1895,  assigned  their 
judgment  against  Patterson,  Dart,  and  Teetzel,  to  David 
Waterworth. 

•  By  an  agreement  under  seal  bearing  date  27th  April, 
1895,  between  the  plaintiff,  of  the  first  part,  and  the  de- 
fendant, of  the  second  part,  the  terms  of  the  judgment  of 
Chief  Justice  Armour  are  recited,  and  it  is  also  therein 
recited  that  there  is  no  dispute  as  to  the  accounts  between 
thorn,  and  that  they  have  agreed  upon  a  period  for  redomp- 
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tion;  and  in  order  to  avoid  th(»  trouble  and  expense  of  a 
reference,  they  mutually  agree  upon  a  statement  of  accounts 
set  out  therein  as  to  advances  made  by  Dart  to  Patterson 
on  account  of  lands  up  to  1st  February,  1895,  and  the  esti- 
mated expenditure  from  1st  February  to  1st  July,  1895,  and 
an  account  of  the  rents  received  by  Dart  up  to  1st  February, 
1895,  and  the  estimated  receipts  from  1st  February  to  let 
July,  1895. 

It  is  then  covenanted  that  "  immediately  after  the  tax- 
ation of  the  costs  payable  by  the  parties  thereto,  the  total 
amount  payable  by  the  party  of  the  first  part  (Patterson) 
to  the  party  of  the  second  part  (Dart)  shall  be  ascertained 
by  computing  the  amounts  paid  out  by  and  allowed  to  the 
party  of  the  second  part  (Dart),  as  set  forth,  including  all 
amounts  which  will  be  necessarily  paid  out  by  him  before 
1st  July,  1895,  and  the  amount  of  the  judgment  above  men- 
tioned, with  costs,  which  it  was  adjudged  should  be  paid  by 
the  party  of  the  first  part  (Patterson)  to  the  party  of  the 
second  part  (Dart),  and  deducting  therefrom  the  amounts 
received  and  which  will  be  received  by  the  party  of  the 
second  part  (Dart)  as  above  mentioned,  as  well  as  the  costs 
of  the  party  of  the  first  part  (Patterson),  payable  to  him 
under  the  judgment,  and  the  said  sum  so  ascertained  to  be 
payable  by  the  party  of  the  first  part  (Patterson)  to  the 
party  of  the  second  part  (Dart),  shall  be  payable  by  the 
party  of  the  first  part  to  the  party  of  the  second  part  not 
later  than  the  1st  day  of  July,  1895." 

"  On  payment  as  above  mentioned  the  party  of  the 
second  part  (Dart)  agrees  to  convey  to  the  party  of  the 
first  part  (Patterson)  the  said  lands,  subject  to  the  mort- 
gage to  the  Canada  Savings  and  Loan  Company  for  $6,000." 

It  is  then  provided  that  in  default  of  payment  by  the 
party  of  the  first  part  (Patterson)  of  the  sum  found  due  on 
or  before  1st  July,  1895,  the  party  of  the  second  part  (Dart), 
without  notice  to  the  party  of  the  first  part,  may  sell  the 
said  lands  by  public  auction  and  convey  and  assure  the  same 
to  the  purchaser.  And  it  is  agreed  that  the  said  property 
shall  be  put  up  at  auction,  subject  to  a  reserve  bid  of  at 
least  $7,700,  and  after  an  advertisement  of  at  least  two 
weeks  in  a  local  paper  and  by  posters,  and  if  there  shall  be 
no  bona  fide  bid  equal  to  or  greater  than  the  sum  of  $7,700 
at  the  said  sale,  then  the  party  of  the  first  part  (Patterson) 
shall  receive  credit  for  the  sum  of  $1,700  upon  his  indebt- 


edness  to  the  party  of  the  second  part  (Dart),  computed  as 
aforesaid,  in  the  first  place  in  extinguishment  of  the  in- 
debtedness with  reference  to  the  said  lands,  and  in  the 
second  place  in  reduction  of  the  amount  of  the  judgment 
of  the  party  of  the  second  part  against  the  party  of  the 
first  part.  And  the  party  of  the  first  part  (Patterson)  shall 
stand  absolutely  debarred  and  foreclosed  of  and  from  all 
equity  of  redemption  in  and  to  the  said  lands.  "  And  these 
presents  shall  be  considered  an  absolute  release  to  the 
party  of  the  second  part  of  all  the  right,  title,  and  interest 
and  equity  of  redemption  of  the  party  of  the  first  part  in 
to  or  6ut  of  the  said  lands  and  premises." 

No  payment  having  been  made  by  Patterson  on  1st  July, 
1895,  in  accordance  with  the  terms  of  the  agreement,  defen- 
dant on  10th  July,  1895,  advertised  by  posters  the  pro- 
perty for  sale  by  public  auction  at  the  Queen's  Hotel,  Ridge- 
town,  on  Monday,  22nd  July,  1895,  at  2  o'clock;  the  adver- 
tisement describing  the  premises  as  being  "  lot  number  1  on 
the  north  side  of  Main  street  in  the  town  of  Ridgetown,  and 
known  as  the  three-storey  brick  block  of  two  stores  now 
occupied  by  H.  M.  Green,  hardware,  and  R.  Davidson,  gents* 
furnishings,  offices,  lodge  rooms,  etc.;  terms  10  per  cent,  on 
day  of  sale,  balance  in  30  days." 

Twenty  of  the  posters  are  sworn  to  have  been  posted  up 
in  conspicuous  places  in  the  town  of  Ridgetown.  And  also 
that  the  following  advertisement  was  inserted  in  the  "  Stan- 
dard "  newspaper  published  in  the  town  of  Ridgetown,  in 
the  issues  of  that  paper  of  the  11th  and  18th  July:  "  There 
will  be  offered  by  public  auction  at  the  Queen's  Hotel, 
Ridgetown,  on  Monday  22nd  July,  at  the  hour  of  2  o'clock, 
that  valuable  property  the  three-storey  block  of  stores  now 
occupied  by  H.  M.  Green  and  R.  Davidson." 

It  was  admitted  by  plaintifl^  that  the  costs  referred  to 
in  the  agreement — which  when  taxed  were  to  be  set  ofiE  as 
therein  provided  —  have  never  been  taxed.  And  he  also 
admitted  that  up  to  the  issuing  of  the  writ  herein  no  de- 
mand had  been  made  by  him  on  the  defendant  for  an  ac- 
count. 

The  property  was  put  up  for  sale  by  auction  as  adver- 
tised, but,  there  being  no  bidders  at  the  upset  price,  it  was 
withdrawn.  And  the  defendant  has  already  credited  the 
plaintiff  with  the  sum  of  $1,700;  and  if  not  already  cred- 
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ited  with  that  amount  he  is  entitled  to  credit  therefor  on 
his  indebtedness  as  provided  by  the  agreement,  and  the 
judgment  will  shew  what  the  balance  is. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  clause 
in  the  agreement  as  to  advertising  the  property  for  sale  had 
not  been  complied  with,  as  the  advertisement  in  the  "  Stan- 
dard "  newspaper  did  not  contain  a  full  description  of  the 
premises,  and  the  property  had  not  been  legally  put  up  for 
sale. 

The  advertisement  in  the  "  Standard  "  did  not  contain 
as  full  a  description  of  the  premises  as  the  posters,  but 
both  the  posters  and  the  advertisement  were  intended  to 
meet  the  eyes  of  any  prospective  local  purchasers,  and  what 
was  contained  in  the  "  Standard ''  was  amply  sufficient  for 
that  purpose. 

The  buildings  were  burnt  down  twice,  and  rebuilt. 

The  defendant  has  been  in  possession  of  the  lands  and 
premises  since  27th  April,  1895,  and  any  claim  the  plaintiff 
may  have  had  was  barred  by  the  statute  at  the  time  the  writ 
was  issued  on  29th  June,  1905. 

There  must  be  judgment  for  the  defendant  dismissing 
the  action  with  costs. 


December  10th,  1906. 

divisional  court. 

POTTER  V.  ORILLIA  EXPORT  LUMBER  CO. 

Appeal  to  Divisional  Court — Decision  of  Local  Master  upon 
Reference  for  Trial — Appeal  Heard  by  Consent — Sale  of 
Lumber — Bejection  of  Part — Action  for  Valu^ — Finding 
of  Master — Interference  by  Court, 

Appeal  by  defendants  from  decision  of  local  Master  at 
Barrie  awarding  plaintiff  $1,062.50  and  the  costs  of  this 
action. 

R.  D.  Gunn,  K.C.,  for  defendants. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiffs. 


The  judgment  of  the  Court  (Anglin,  Magee,  Mabee, 
JJ.),  was  delivered  by 

Anglin,  J.: — .  .  .  The  record  bears  the  following 
indorsement :  "  The  parties  hereto  consenting,  it  is  order- 
ed that  all  the  questions  in  this  action  be  tried  by  James  K. 
Cotter,  Esquire,  deputy  registrar  and  Master  of  this  Court 
at  Barrie,  sitting  as  and  for  the  trial  Judge,  with  all  the 
powers  of  such  Judge/' 

The  local  Master,  who  is  not  one  of  His  Majesty^'s  coun- 
sel, is  not  a  person  whom  a  Judge  of  the  Supreme  Court  of 
Judicature  might,  under  sec.  87  of  the  Ontario  Judicature 
Act,  request  to  preside  over  a  sitting  or  adjourned  sitting 
for  the  trial  of  causes.  There  is  no  other  power  under 
which  the  Master  could  be  appointed  to  discharge  the  func- 
tions of  a  trial  Judge,  and  if  the  proceedings  before  him 
are  not  to  be  deemed  coram  non  judice,  they  must  be  re- 
garded as  taken  under  a  reference  made  pursuant  to  sec.  29 
of  the  Arbitration  Act.  That  such  was  the  power  which 
the  Judge  who  presided  at  the  Barrie  sittings  intended  to 
exercise  in  referring  this  action  at  the  request  of  both 
parties  to  Mr.  Cotter  for  trial,  there  can  be  no  doubt,  and 
the  presence,  or  the  significance,  of  the  words  "  sitting  as 
and  for  the  trial  Judge,''  in  the  indorsement  drawn  up  by 
counsel,  must  have  escaped  his  attention. 

However,  upon  the  appeal  before  us,  taken  on  the  as- 
sumption that  the  findings  of  the  Master  should  be  treated 
as  a  judgment  after  trial,  appealable  to  a  Divisional 
Court,  counsel  for  both  parties  agreed  that  the  reference 
should  be  treated  as  having  proceeded  under  sec.  29  of  the 
Arbitration  Act,  and  that  in  lieu  of  defendants  appealing 
to  and  plaintiffs  moving  for  judgment  before  a  Judge  in  the 
Weekly  Court,  the  Divisional  Court  might  hear  and  deal 
with  the  matter  as  arbitrators,  and  give  final  judgment,  by 
which  both  parties  agreed  to  abide.  It  is  in  this  capacity 
that  we  entertain  the  appeal,  at  the  express  request  of  coun- 
sel for  both  parties. 

Plaintiffs'  claim  was  for  the  value  of  a  quantity  of  lum- 
ber which  defendants  had  refused  to  accept  from  plaintiffs, 
upon  the  ground  that  it  did  not  answer  the  description  of 
the  lumber  which  defendants  had  agreed  to  purchase.  De- 
fendants had  inspected  the  entire  "cut"  of  lumber  made 
by  plaintiffs,  and  offered  by  tbem  in  fulfilment  of  their  <^on- 
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traca  vnih.  defendants,  and  had  accepted  a  very  large  part 
of  it,  but  had  rejected  the  portion  in  respect  of  wliich  the 
present  action  is  brought,  as  not  of  the  character  for  which 
they  had  stipulated  in  the  contract. 

Counsel  for  defendants  conceded  at  Bar  that  there  wa^ 
evidence  before  the  Master  which  would  support  his  find- 
ings, but  he  contended  that  the  witnesses  who  gave  sucii 
evidence  were  not  qualified  to  pronounce  opinions  upon 
which  reliance  should  be  placed  2^  to  the  quality  and  classi- 
fication of  lumber,  and  that  the  weight  of  the  testimon} 
before  the  Master  sustained  defendants'  rejection  of  tht 
lumber  in  question.     .     .     . 

[Eeference  to  the  testimony  of  certain  witnesses.] 

The  question  for  our  consideration  is,  whether  the  weight 
of  evidence  so  overwhelmingly  preponderates  in  favour  of 
defendants  that  we  should  set  aside  the  Master's  finding  in 
favour  of  plaintiffs  for  a  portion  of  their  claim. 

After  carefully  weighing  the  evidence,  and  taking  int<> 
account  the  fact  that  the  Master  saw  all  the  witnesses  and 
had  opportunities,  which  we  have  not,  of  judging  of  their 
credibility  and  of  the  value  of  their  testimony,  I  am  of 
opinion  that  an  interference,  which  would  involve  a  sub- 
stitution of  our  views  for  his  upon  these  points,  would  be 
unwarranted.  Nothing  is  more  difficult  than  to  make  out 
a  case  for  reversal  of  findings  of  fact  upon  conflicting  evi- 
dence, and  it  is  right  that  such  an  undertaking  should  be 
difficult.  Xot  being  satisfied  that  the  Master  was  clearly 
wrong,  we  are  not  in  a  position  to  reverse  his  apparent!} 
carefully  considered  findings. 

Appeal  dismissed  with  costs. 


December  10th,  IPCm- 
divisional  court. 

HAKTHELMES  v.  CONDIE. 

Bankruptcy  and  Insolvency — Assignment  for  Benefit  of  Credi- 
tors —  Right  of  Creditor  to  Rank  on  Estate  —  Owner  or 
Chattel  Mortgagee  of  Insolvent's  Business — EtHdenc^— Re- 
presentations— Conduct — Estoppel 

Appeal  by  defendant  from  judgment  of  Falconbridge. 
ex.,  in  favour  of  plaintifTvS  in  an  action  for  a  declaratioti  thai 


deiendant  wa8  not  entitlea  to  rank  upon  tne  estate  ot  ueorge 
Dodds,  trading  under  the  name  of  the  Prince  Piano  Co. 

J.  Bicknell,  K.C.,  for  defendant. 

W.  B.  Kiddell,  K.C.,  and  W.  D.  McPherson,  for  plaintiffs. 

'-    The  judgment   of  the   Court   (Meredith,   C.J.,   Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Teetzel,  J.: — Plaintiffs  are  creditors  of  George  Dodds, 
trading  under  the  firm  name  of  the  Prince  Piano  Company, 
and  on  9th  June,  1904,  obtained  judgment  against  both 
Dodds  and  the  company  for  $1,157,  and  on  the  same  day  an 
assignment  by  Dodds  for  the  benefit  of  creditors  was  duly 
filed. 

Defendant  filed  with  the  assignee  a    laim  for  $4,530. 

The  plaintiffs  having  given  a  notice  of  contestation  of 
defendant's  claim,  an  order  was  made  by  a  County  Court 
Judge  directing  that  plaintiffs  should  be  at  liberty  to  in- 
stitute an  action  in  the  High  Court  against  defendant  for 
a  declaration  that  the  affidavit  and  claim  of  the  defendant 
filed  with  the  assignee  were  invalid  and  should  be  disal- 
lowed and  set  aside;  and  this  action  was  accordingly  in- 
stituted. 

Defendant  was  an  employee  of  one  W.  A.  Cockbum,  and 
it  was  established  at  the  trial  that  defendant  had  no  per- 
sonal interest  in  the  claim  filed  by  him,  and  that  the  money 
represented  by  that  claim  was  the  money  of  Cockburn,  and 
that  defendant  was  only  his  agent  or  trustee  in  the  matter. 
That  the  amount  represented  by  defendant's  claim  had  been 
paid  by  Cockburn,  either  directly  to  the  Prince  Piano  Com- 
pany for  the  purchase  money  of  its  original  assets,  or  to  its 
creditors,  was  abundantly  established  at  the  trial. 

The  Chief  Justice  of  the  King's  Bench,  who  tried  the 
case,  reached  the  conclusion  that  Cockburn  was  the  "  actual 
owner  of  the  business  "  of  the  Prince  Piano  Company,  and 
directed  judgment  to  be  entered  declaring  that  at  the  time 
defendant  filed  the  claim  in  question,  he  was  not  a  creditor 
of  George  Dodds  and  the  Prince  Piano  Company,  or  either 
of  them,  and  further  declaring  that  the  claim  filed  was  in- 
valid and  void. 

It  is  quite  apparent  from  the  observations  of  the  Chief 
Justice  that  he  was  chieflv  influenced  in  his  conclusion  bv 


to  piainiins  ana  oxners,  witn  regara  ro  ine    rnnce  riano 
Company's  business. 

These  statements,  according  to  plaintiffs'  witnessejs,  were 
substantially  as  follows :  "  He  said  he  had  bought  one-half 
interest  in  the  Prince  Piano  Company."  "He  asked  me  if  I 
was  open  for  a  proposition  to  buy  out  the  Prince  Piano 
Company.  He  was  the  proprietor."  "  He  told  me  George 
Dodds  had  no  interest  in  it  whatever;  he  said  he  owned  the 
busini'ss,  and  that  Dodds  was  managing  the  business  for 
him.  He  said  lie  had  the  Prince  Piano  Company.  lie  was 
interested  in  that."  *'  He  told  me  he  owned  every  cent  that 
was  in  that  factory,  and  that  Dodds  was  not  doing  what  was 
right,  and  he  was  not  going  to  give  him  any  more  chance, 
and  he  was  going  to  close  out  the  business."  *'  He  called 
at  my  place  and  forbid  me  paying  Dodds  any  money,  and 
said  he  was  the  owner,  and  that  the  money  was  to  be  all  paid 
to  him." 

In  his  evidence  Cockburn  does  not  specifically  deny  that 
lie  made  these  and  similar  statements,  but  swears  that  iu 
fact  he  never  for  himself  bought  any  interest  in  the  Prince 
Piano  Company  business,  but  that  he,  in  1900,  advance*! 
money  for  the  purchase  of  the  assets  of  a  former  biisine.<«< 
which  had  failed,  for  George  Dodds,  his  father-in-law,  who 
was  a  practical  piano  maker,  and  Mrs.  Prince,  whose  husband 
was  also  a  practical  piano  maker,  and  who  had  been  a  part- 
ner in  the  insolvent  firm,  and  subsequently  made  further 
advances  for  the  purpose  of  enabling  the  business  to  be  car- 
ried on,  taking  a  chattel  mortgage  to  cover  the  original 
and  subsequent  advances,  which  mortgage,  however,  was 
not  registered ;  and  further  states  that  all  he  said  and  did 
from  the  beginning  was  in  respect  of  his  interest  as  the 
chief  creditor  of  the  firm,  holding  a  chattel  mortgage  under 
which  he  was  entitled  to  close  out  the  business.  That  he 
<lid  make  efforts  to  find  a  purchaser,  in  order  to  realize  upon 
his  interests,  as  Dodds  was  drinking  heavily,  and  was  not 
attending  to  the  business,  and  he  said  he  explained  the 
nature  of  his  interest  to  nearly  all  the  persons  he  i^poke  to 
about  the  matter. 

The  right  of  defendant  to  rank  on  the  estate  of  the 
Prince  Piano  Company  depends  upon  whether,  as  a  matter 
of  law,  upon  all  the  evidence,  Cockburn  was  or  was  not  the 


aciuai  owner  oi  me  uusiiiess,  iii  vtiier  \vuiu&,  wiietuci  i^uuno 
was  a  mere  agent  or  trustee  for  him. 

While  assuming  all  the  alleged  statements  to  have  been 
actually  made  by  Cockburn,  and  granting  that,  unanswered, 
they  would  furnish  the  best  proof  against  defendant's  right 
to  rank,  they  are  not  in  this  case  final  or  conclusive. 

Plaintiffs'  claim  is  not  based  on  estoppel,  warranty,  mis- 
representation, or  fraud.  They  do  not  pretend  to  say  that 
in  any  way  plaintiffs  acted  upon  anything  that  was  said  by 
Cockburn,  or  that  their  position  was  in  any  way  changed, 
or  their  conduct  in  any  way  influenced,  in  consequence  of 
the  statements  alleged. 

The  statements,  therefore,  not  being  in  themselves  the 
foundation  of  any  independent  right  of  plaintiffs  by  virtue 
of  the  doctrine  of  estoppel,  warranty,  or  representation,  de- 
fendant is  at  liberty  to  disprove  their  truth  as  items  of 
evidence  against  him.     .     .     - 

[Reference  to  Heane  v.  Rogers,  9  B.  &  C.  577,  586; 
Ridgway  v.  Philip,  1  C.  M.  &  R.  415. 

In  addition  to  the  evidence  of  Cockburn  denying  the 
truth  of  the  statements  related  by  plaintiffs'  witnesses,  he 
deposed  that  in  all  his  statements  regarding  his  interests 
in  the  company  he  had  reference  to  his  position  as  chattel 
mortgagee,  and  that  it  was  under  the  power  and  authority 
of  his  mortgage  that  he  contemplated  selling  the  assets  of 
the  company. 

It  seems  to  me,  having  regard  to  all  the  circumstances 
of  the  case,  that  the  interest  he  manifested  in  the  business, 
and  his  efforts  to  realize  upon  it,  are  quite  consistent  with 
Kis  position  as  holder  of  a  chattel  mortgage  for  a  sum 
nearly  approaching  the  full  value  of  the  business,  and  that 
his  statements  and  conduct  might  be  fairly  referable  to  his 
position  and  rights  thereunder. 

The  conduct  of  all  the  parties  and  the  records  of  the 
company  from  beginning  to  end  strongly  support  this  at- 
titude, and  are  inconsistent  with  the  claim  that  Cockburn 
was  the  owner  or  partner. 

During  the  latter  part  of  1899  Mrs.  Jennie  Prince  was 
carrying  on  business  under  the  name  of  the  Prince  Piano 
Company,  having  purchased  but  not  paid  for  the  assets  of 
an  insolvent  business  in  which  her  husband  was  a  partner, 
and  on  24th  January,  1900,  she  and  George  Dodds  entered 
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if  the  actual  owner  of  the  business,  sh 
whole  indebtedness.  I  think  the  coi 
during  the  three  years  and  a  half  anc 
of  their  transactions  shew  that  no  such 
contemplation. 

Quite  independently  of  the  consec 
ment^  I  am  of  opinion,  with  very  great 
evidence  of  Cockbum,  supported  as  it 
all  the  parties  who  were  from  time  to  1 
sion  of  the  property,  and  having  regai 
by  them,  and  all  the  recorded  acts  of  o 
entire  absence  of  the  element  of  estc 
by  plaintiffs  is  completely  displaced,  an 
should  be  set  aside  and  the  action  dis 


Magee,  J.  De 

TRIAL. 

KYAN  V.  PATRIARC 

Arbitration  and  Award  —  Suhmission  U 
for  Making  Awa/rd — Power  of  Arh 
Failure  to  Exercise — Action  for  Acco\ 
tration  Pending — No  Answer  to  Act 

Action  by  Peter  Ryan  against  P.  1 
account  of  moneys  received  by  defendi 
for  the  construction  and  installation 
plant  for  the  town  of  Orillia,  in  whicl 
had  an  interest  under  certain  agreemc 
Defendant  set  up  certain  arbitration  p 
swer  to  the  action. 

R.  D.  Gunn,  K.C.,  for  plaintiff. 

J.  E.  Day  and  J.  M.  Ferguson,  for 

Magee,  J.: — It  is  conceded  that  th 
action  in  whicli  to  direct  a  reference 
arbitration  proceedings.  The  subniissi 
ber,  1904,  and  was  under  seal,  and  b 
abide  by  the  award  so  as  it  was  mad< 
October,  1904,  or  any  subsequent  day 
trators  should  by  writing  extend  the  ti 


There  was  no  covenant  not  to  take  other  proceedings. 
The  two  arbitrators  named  appointed  a  third,  but  found 
that  they  could  not  get  through  by  30th  October,  and  each 
of  them  so  wrote  to  the  party  who  had  nominated  him,  but 
said  they  would  proceed  with  the  arbitration.  They  did 
not,  however,  by  writing  extend  the  time  for  the  award. 
They  found  the  accounts*  involved,  and  evidence  and  vouch- 
ers needed,  the  production  of  which  caused  delay,  and  they 
had  to  adjourn  from  time  to  time,  and  had  some  40  or  50 
meetings,  each  of  the  two  original  arbitrators  obtaining 
from  time  to  time  from  his  nominator  explanations,  proofs, 
and  vouchers  as  items  came  up.  The  plaintiff  appears  to 
have  protested  from  time  to  time  to  his  arbitrator  against 
the  delay  and  against  going  on.  He  did  not,  nor  did  coun- 
sel, solicitor,  or  agent  for  him,  attend  any  of  the  meetings, 
nor  does  it  appear  that  defendant  did.  The  arbitrators 
seem  to  have  been  left  to  themselves  in  trying  to  arrive 
at  the  facts  and  conclusions.  Finally,  about  May  or  June, 
1906,  plaintiff  positively  instructed  his  arbitrator  not  to 
proceed  further,  and  in  consequence  that  gentleman  so  in- 
formed his  colleagues,  and  himself  declined  to  go  on,  and 
nothing  more  was  done  excepting  meeting  once  as  to  some 
items  which  were  then  being  dealt  with.  They  had  done 
about  three-fourths  of  the  work  referred  to  them,  but  it 
would  still  require  several  months  before  it  could  be  com- 
pleted in  the  ordinary  course,  and  the  items  and  matters 
yet  to  be  considered  are  of  a  more  contentious  character 
than  those  which  they  have  already  had  before  them.  It 
is  urged  for  plaintiff  that  they  can  be  more  effectively  dealt 
with  by  an  officer  of  the  Court,  and  such  is  the  opinion  even 
of  defendant's  arbitrator.  For  defendant  it  is  pressed  that 
the  arbitration  should  proceed,  that  plaintiff  had  been 
cognizant  of  and  assenting  to  and  even  aiding  in  the  work 
done,  and  expense  has  been  incurred  which  should  not  now 
be  rendered  useless.  The  question  comes  up  now  by  way 
of  defence  at  the  trial. 

Assuming  that  plaintiff's  course  amounted  to  an  assent 
to  the  arbitration  being  proceeded  with,  it  would  be  only 
a  parol  submission:  Ruthven  v.  Eossin,  8  Gr.  370;  Hull  v. 
Alway,  4  O.  S.  375.  And,  being  so,  it  could  not  have  been 
made  a  rule  of  Court  under  9  &  10  Wm.  III.  eh.  15,  nor 
could  an  application  for  stay  of  proceedings  have  been  made 
under  the  Common  Law  Procedure  Act  of  185G.  sec.  01- 


Court,  and  irrevocable  without  leave  of  the  Court,  only 
applies  by  virtue  of  see.  2  to  submissions  in  writing.  And 
the  same  is  the  case  with  sec.  6,  which  allows  an  applica- 
tion to  stay  proceedings. 

It  may  be  argued  that,  inasmuch  as  the  law  (see.  10  of 
the  Arbitration  Act)  attaches  to  every  submission  in  writ- 
ing the  liability  to  be  extended  by  the  Court,  therefore  it 
is  always  an  existing  submission  in  writing,  though  the  time 
has  passed.  I  am,  however,  dealing  with  matters  as  T  now 
find  them,  without  any  certainty  that  any  extension  could 
ever  be  granted.  In  Cooke  v.  Cooke,  L.  K.  4  Eq.  77,  prac- 
tically the  same  state  of  affairs  existed  at  the  commence- 
ment of  the  action  as  here,  but  after  action  the  submis- 
sion was  made  a  rule  of  Court,  and  an  order  obtained  ex- 
tending the  time  for  the  award,  and  thus  reinstating  the 
submission.  It  was  held  that  it  afforded  no  answer  to  the 
action.     I  must  hold  that  no  answer  exists  in  this  case. 

Both  parties  to  the  action  reside  in  Toronto,  and  so  does 
the  defendant's  solicitor.  The  plaintiff's  solicitor  resides 
in  Orillia,  but  it  is  admitted  that  no  evidence  will  be  re- 
quired from  there.  As  the  parties  have  not  otherwise 
agreed,  the  reference  should  be  to  the  Master  here  to  take 
the  accounts,  and  report,  further  directions  and  costs  being 
reserved. 

If  the  parties  desire  to  avail  themselves  to  any  extent 
of  the  labour  or  conclusions  of  the  arbitrators,  so  far  as 
they  have  gone,  a  clause  to  that  effect  may,  hv  eonsent,  be 
embodied  in  the  judgment. 


December   11th,  1906. 

DIVISIONAL  COURT. 

SCOTT  V.  JERMAN. 

Crnttraci — Construction — Pivision  of  Land — Tresfm.ss — Title 
— Damages — Scale  of  Costs, 

Appeal  by  plaintiff  from  judgment  of  Meredith,  C.J., 
dismissing  an  action  for  trespass  to  land. 
E.  Meek,  for  plaintiff. 
T.  M.  Higgins,  for  dofendani. 
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The  judgment  of  the  Court  (Boyd,  <J.,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C: — ^We  think  the  agreement  of  1898  between 
Scott  and  Mrs.  Torrance  was  intended  and  expressed  >o  aa 
to  divide  the  property  on  the  same  line  of  separation  as  was 
marked  by  the  line  fence  put  there  some  years  before,  when 
a  division  of  the  property  into  east  and  west  portions  was 
arrived  at  between  plaintiff  and  defendant.  That  would 
give  to  plaintiff  approximately  the  28  acres  to  the  east,  and 
the  western  part  approximately  30  acres  to  Mrs.  Torrance. 
Mrs.  Torrance  got,  besides  this,  the  **  bush  and  water 
power  '*  forming  part  of  the  eastern  division  going  to  plain- 
tiff. Defendant's  contention  is  that  this  "  bush  and  water 
power  "  comprises  about  6  acres  of  land  of  the  eastern  por- 
tion, but  we  do  not  think  that  can  be  the  proper  constnic« 
tion  of  the  words  used.  The  Chief  Justice  read  the  agree- 
ment as  if  the  word  "  lot "  was  added,  but  that  is,  we  think, 
not  permissible,  having  regard  to  all  the  terms  of  the  writ^ 
ing  and  the  conduct  of  the  parties  Plaintiff  since  1S93  has 
used  all  the  eastern  part  of  the  lot,  which  contains  ac- 
curately only  25J  acres,  for  purposes  of  cultivation  and 
pasture,  and  there  was  no  change  in  that  user  after  the 
agreement  of  1898  till  defendant  broke  into  the  land  adr 
joining  the  watercourse  and  turned  plaintiff\s  cows  out  of 
it,  which  gave  rise  to  this  action. 

The  bush  is  the  land  covered  by  the  bush,  and  the  "water 
power"  would  not  carry  any  of  the  land — much  less  the 
several  acres  claimed  as  the  water  power  lot.  The  only 
difficulty  is  as  to  the  use  of  the  words  with  reference  to  the 
28  acres  as  being  now  cultivated  by  plaintiff.  It  was  not 
strictly  cultivated  at  the  time — it  had  been  cultivated,  and 
it  was,  as  already  said,  all  along  used  as  a  pasture  field  bv 
plaintiff.  That  use  sufficiently  satisfies  the  words  used  so 
as  to  give  effect  to  the  acreage  of  28  acres,  which  was  kept 
as  his  part  by  plaintiff. 

We  think  the  judgment  should  be  entered  in  favour  of 
plaintiff,  and,  as  the  Chief  Justice  has  fixed  the  amount  of 
damages  at  $50  in  case  his  finding  should  not  stand,  we 
accept  that  as  the  measure  of  damages  to  be  paid  to  plain- 
tiff l)y  defendant.  Costs  should  be  on  the  High  Court 
scale,  as  plaintiff,  after  trying  in  the  Division  and  County 
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Courts?  to  get  redress,  was  driven  into  the  High  Court  by 
the  defence  raised  as  to  title  to  land. 


December  IIth,  190(5. 

divisional  court. 

HOGABOOM  V.  HILL. 

Husband  and  Wife — Moneys  Borrowed  otu  Insurance  Policy 
on  Life  of  Husband  of  which  Wife  is  Beneficiary — Sepa^ 
rate  Property  of  Wife — Business  of  Wife — Interest  of  Hus- 
band— Moneys  Derived  from  Business — Execution  against 
Hushafid  as  Member  of  Parbrhership — Property  LiaJble  to 
Satisfy  Execution — Declaratory  Judgment. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
ante  352. 

G.  H.  Kilmer,  for  defendants. 

L  V.  Hollmuth.  K.C..  for  plaintiff>. 

i1ie   judgment    of    the    Court    (B<:)VT),    C,    Magke,   J., 
Maijkk,  J.),  was  delivered  by 

Magee,  J.: — The  capital  put  into  the  Hill  Printing  Co. 
was  $954.15.  The  trial  Judge  found  that  $654.15  of  that 
-iim  was  contributed  by  the  wife,  being  the  proceeds  of  a 
loan  on  the  policy  in  her  favour  on  her  husband^s  life.  The 
balance,  $300,  was  the  proceeds  of  a  loan  to  the  wife  from 
her  mother,  for  which  the  wife  gave  as  security  a  mortgage 
upon  certain  household  furniture.  Upon  the  evidence  be- 
fore him  the  trial  Judge  held  that  the  furniture  so  mort- 
gaged was  really  the  husband's  and  not  the  wife's,  and  he, 
for  that  reason,  found  that  the  money  so  borrowed  upon  its 
security  was  -also  the  husband's.  It  is  difficult  to  under- 
stand that  such  a  result  was  ever  contemplated  by  the 
mother-in-law,  the  wife,  or  Hill  himself.  There  would  be 
every  reason  why  that  should  not  be  so.  He  wa^i  then  in 
difficulties.     Whether  there  was  an  rtttem])ted  transfer  to 
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the  wiJ'f  of  goods  which  did  not  belong  to  her  or  not,  th*' 
very  last  intention  the  wife  and  mother  could  have  had 
would  have  been  to  make  him  possessed  of  any  raonev 
which  would  bo  so  readily  traced  and  become  available  tf- 
creditors  if  it  were  his.  Though  the  security  furnished  for 
the  loan  may  have  been  the  husband's,  the  loan  itself  wji> 
obtained  by  the  wife  in  her  own  name,  on  her  own  liability, 
and  from  her  relative.  To  transfer  it  from  her  to  her 
husband  requires,  I  think,  more  than  a  mere  deduction  from 
the  fact  that  she  was  enabled  to  get  it  through  his  assistance, 
and  in  this  respect,  I  think,  the  appellants'  contention  is  well- 
founded.  Whether  the  furniture  was  the  husband's  or  not 
the  mortgage  upon  it  was  in  fact  paid  off  out  of  the  busi- 
ness, and  the  chattels  themselves  again  rendered  liable  to 
his  creditors,  if  they  ever  were  so. 

Then  the  result  of  the  judgment  appealed  from  is  to  de- 
clare that  the  husband  and  wife  were  partners  and  entitled 
to  profits  in  the  proportion  of  their  contributions  to  thr 
capital.  Both  disclaimed  partnership.  If  the  husband  con- 
tributed nothing,  and  had  no  proprietar}^  interest,  tlie  wif 
would  be  entitled  to  all.  As  the  payments  on  the  Lowthe'^ 
avenue  property  were  made  by  her  out  of  the  profits  of  th« 
business,  it  follows  that  if  the  latter  were  hers  the  fomie' 
would  be  hers  also.  Even  if  the  husband  were  entitled  to 
share  in  tlie  business,  it  does  not  appear  that  the  amoun' 
drawn  out  to  be  paid  on  the  land  for  the  wife  exceeded  be^ 
share  of  the  profits ;  rather  the  contrary  is  to  be  inferred  from 
the  evidence ;  there  would  be  no  reason  why  it  should  be  de- 
clared to  )}e]ong  to  the  partnership  rather  than  that  her 
share  in  the  partnership  should  1)0  reduced  by  so  much.  In 
either  case  plaintiffs  would  have  no  right  to  the  land. 

The  action  thus  fails  as  to  both  the  real  and  personal 
property  which  plaintiffs  seek  to  avail  themselves  of. 

There  are  other  difticultiei,  in  their  way,  whioli,  in  tb*^" 
view  taken,  it  is  not  necessary  to  deal  with.     .     .    . 

Appeal  allowed  and  action  dismissed  with  costs. 


RE   MILES.  817 

Falconbridge,  C.J.  December  12th,  1906. 

WEEKLY  COURT. 

Ke  miles. 

Will  —  Construction  —  Eesiduary  Bequest  — "  Parties  Men- 
Honed''  in  Will  who  shall  he  Living  at  Winding-up  of 
Estate — Corporations — Poor  of  Town — Period  of  DiMri- 
buiwn — Executors. 

Motion  by  executors  for  order  declaring  construction  of 
will  of  Robert  B.  Miles,  deceased. 

V.  A.  Sinclair,  Tilsonburg,  for  the  executors. 

W.  S.  Brewster,  K.C.,  for  Joseph  W.  Porter. 

M.  F.  Muir,  Brantford,  for  E.  A.  Miles  and  W.  Miles. 

J.  H.  Spence,  for  Ruth  Stuart. 

M.  C.  Cameron,  for  the  official  guardian,  appointed  to  re- 
present beneficiaries  who  have  died  since  the  testator,  also  the 
poor  of  Tilsonburg. 

G.  F.  Mahon,  Woodstock,  for  the  Woodstock  Hospital. 

J.  M.  Godfrey,  for  Wellington  Walker. 

W.  C.  Mikel,  Belleville,  for  the  Ontario  Institute  for  the 
Deaf  and  Dumb. 

No  one  appeared  for  the  Baptist  Church  at  Burford. 

FalcoxbriikW'.,  C.J. : — The  facts  of  the  case  and  the  ques- 
tions propounded  are  set  forth  in  the  affidavit  of  Vivian  and 
Elliott,  the  two  executors. 

1.  The  first  question  is  propounded  in  clause  1  of  para- 
graph 9  of  the  affidavit.  The  o^nd  paragraph  of  the  will  is 
as  follows:  "I  direct  that  all  the  rest  and  residue  of  my 
estate,  both  real  and  ))ersonal,  shall  be  converted  into  cash 
by  my  executors  and  trustees  hereinafter  named,  and  shall, 
after  the  payment  of  the  expenses  of  winding-up  my  estate, 
be  divided  share  and  share  alike  among  the  different  parties 
mentioned  in  this  my  will  who  shall  be  living  at  the  time  of 
the  winding-up  of  my  estate;''  and  the  o^rd  paragraph  of 
the  will  provides  as  follows:  *^  I  further  direct  that  in  case 
any  of  the  leorjioies  mentioned  in  this  my  will  shall  lapse,  the 
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amount  or  amounts  of  same  shall  bcH*omu  part  and  paixjel  of 
the  residue  of  my  estate,  and  shall  be  divided  or  apportioned 
as  in  the  clause  last  above  mentioned/' 

I  think  it  is  highly  probable  that  the  testator  intended  the 
word  "mentioned'^  to  be  the  equivalent  of  "mentioned  as 
beneficiary/'  but,  as  eminent  Judges  both  in  England  and  in 
Ontario  have  said  over  and  over  again  in  different  modes  of 
expression,  a  Judge  is  not  justified  in  departing  from  the 
plain  meaning  of  words  which  admit  of  a  rational  interpreta- 
tion, for  the  purpose  of  giving  effect  to  an  assumed  inten- 
tion. The  verb  "  to  mention ''  is  applied  to  something  thrown 
in  or  added  incidentally  in  a  discourse  or  writing,  e.g.,  ''In 
the  course  of  conversation  that  circumstance  was  mentioned," 
(Imperial  Dictionary.)  The  Century  defines  it,  "  to  speak  of 
briefly  or  cursorily ;"  and  the  Standard,  "  to  make  slight  afln- 
sion  to."  These  definitions,  then,  of  leading  lexicographere 
favour  the  construction  which  I  feel  obliged  to  put  upon  it— 
the  plain  every-day  meaning  of  tlie  word.  There  is  no 
emphasis  in  the  word,  and  nothing  to  justify  me  in  supplying 
a  phrase  to  fortify  it.  The  answer  to  the  first  question  will, 
therefore,  be  that  Joseph  W.  Porter,  Wellington  Walker,  and 
Mary  Jane  Miles,  or  Phillip,  are  entitled  to  share  in  the 
residuary  estate. 

2.  The  expression  ''parties  who. shall  be  living  at  the 
time  of  the  winding-up  of  my  estate "  is  inapplicable  to  a 
corporation,  and  therefore  the  Ontario  Institute  for  the 
Deaf  and  Dumb  at  Belleville  and  the  Hospital  at  Woodstock 
are  not  entitled  to  share  in  the  residuary  estate. 

3.  This  objection  does  not  apply  to  the  poor  of  Tilson- 
burg  who  are  living — "  for  the  poor  shall  never  cease  out  of 
the  land'' — and  this  gift  is  not  void  for  uncertainly;  there- 
fore the.  poor  of  Tilsonburg  will  share  in  the  residuary  estate, 
and  will  also  be  entitled  to  the  $6,  proceeds  of  the  buggy  and 
the  cutter.  The  corporation  of  the  town  of  Tilsonburg  will 
take  charge  of  and  administer  this  fund. 

4.  The  "  winding-up  of  my  estate  "  appears  to  be  a  mat- 
ter not  dependent  upon  the  will  or  whim  of  executors;  and 
the  authorities  seem  to  authorize  the  confining  of  the  time 
to  the  one  year  which  is  allowed  by  law,  and  that  one  year  is 
therefore  the  time  meant  by  the  "  winding-up  of  my  estate." 
Therefore  the  representatives  of  the  legatees  who  were  alive 
at  the  expiration  of  the  y(»ar  are  entitled  to  share  under  the 
rosiduan^  clause. 


6.  The  Baptist  church  at  Burford  is  not  entitled  to  share 
in  the  residuary  estate,  on  the  ground  stated  above. 

6.  As  to  the  corporations,  this  has  been  answered  above. 

7.  The  executors  are  also  parties  "mentioned  in  the  said 
will/'  and  are  entitled  to  share  in  the  residuary  estate. 

Costs  to  all  parties  out  of  the  fund. 


MuLOCK,  C.J.  Deoembeh  I'^TH,  190(>. 

TRIAL. 

BIGGAR  V.  TOWNSHIP  OF  CROWLANO. 

Highway — Obstruction. by  Committee  of  Council  of  Township 
— Stakes  in  Highway  to  Mark  Course  of  Ditch — Misfeas- 
ance— Liability  of  Corporation  for  Acts  of  Committee — 
Injury  to  Pedestrian  on  Highway — Damages. 

Action  for  damages  by  John  Biggar  and  Margaret  Big- 
gar,  his  wife,  against  the  municipal  corporation  of  the  town- 
ship of  Crowland,  because  of  the  injury  caused  to  the  wife 
by  certain  obstructions  on  the  highway. 

J.  F.  Gross,  Welland,  for  plaintiff?*. 

W.  M.  Oerman,  K.C.,  for  defendantt*. 

MuLOCK.  C.J. : — The  municipal  council  decided  to  con- 
struct a  ditch  along  the  side  line  between  the  8th  and  9th 
concessions  of  the  township  of  Crowland,  under  the  provi- 
sions of  the  Ditches  and  Watercourses  Act,  and,  their  engin- 
eer having  prepared  the  necessary  plans  and  specifications 
and  made  the  inquiries  and  award  called  for  by  the  Act,  the 
council  appointed  three  of  their  number,  namely,  the  reeve, 
Mr.  Mathews,  and  councillors  Carl  and  Misner,  a  committee 
to  meet  on  the  side  road  where  the  ditch  wa?  to  be  constructed, 
and  there  to  let  the  contract  for  the  work  by  public  competi- 
tion. Accordingly  this  committee  of  council  met  officially  at 
the  appointed  time  and  place,  where  were  assembled  a  number 
of  the  public  interested  in  the  letting  of  the  contract,  and,  in 
order  to  indicate  to  prospective  contractors  where  the  ditch 
was  to  be  constructed,  they  drove  four  stakes  in  the  high- 
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way,  one,  at  least,  and  perhaps  two,  of  these  stakes  being  on 
the  travelled  portion  of  the  road  and  very  near  to  the  centre; 
the  others  being  nearer  the  side.  They  had  with  them  the 
plans  and  specifications  prepared  by  the  engineer,  and  the 
reeve  made  the  measurements  shewing  where  the  stakes  were 
to  be  driven,  and  councillor  Carl,  with  an  axe,  drove  the 
stakes  at  the  places  pointed  out  by  the  reeve.  The  latter 
testified  that  what  they  did  was  as  a  committee  of  the  council; 
that  they  considered  the  placing  of  these  stakes  necessary  in 
order  to  let  the  contract.  Councillor  Carl,  one  of  the  com- 
mittee, was  examined  on  behalf  of  defendants,  and  states  that 
the  stakes  were  driven  into  the  road  in  order  to  indicate  how 
much  earth  would  be  required  to  be  removed.  The  contract 
was  then  let,  and  the  stakes  were  left  in  position,  projecting 
about  6  inches  above  the  ground,  and  unprotected  by  bar- 
rier, light,  or  otherwise.  In  the  dusk  of  the  same  evening 
Mrs.  Biggar,  with  her  son  Bruce,  was  returning  home  on 
foot,  and,  when  walking  along  the  travelled  portion  of  the 
road,  struck  her  foot  against  one  of  these  stakes  and  was 
thrown  to  the  ground  and  seriously  injured.  Feeling  aronnd 
with  her  hand,  she  found  the  stake,  which  could  not  be  seen 
by  a  person  standing  up. 

The  evidence  shews  beyond  reasonable  doubt  that  the  acci- 
dent happened  on  the  travelled  part  of  the  highway;  that 
it  was  occasioned  by  the  obstruction  placed  and  left  there  by 
the  committee  of  the  council;  that  it  was  a  dangerous  ob- 
struction; and  that  defendants  adopted  no  precautions  in 
order  to  prevent  injury  to  the  public. 

The  plaintiifs'  cause  of  action  is  framed  at  common  law 
for  misfeasance.  Defendants  seek  to  treat  it  as  one  under  the 
statute  for  non-repair  of  the  highway. 

The  plaintiffs^  cause  of  action  is  framed  at  common  law 
for  misfeasance.  Defendants  seek  to  treat  it  as  one  under 
the  statute  for  non-repair  of  the  highway. 

I  am  unable  to  regard  it  as  a  case  of  non-repair.  At 
common  law  any  obstruction  which  unnecessarily  inconven- 
iences or  impedes  the  lawful  use  of  the  highway  by  the  public 
is  a  nuisance:  Angell  on  Highways,  sec.  223. 

It  might  have  been  lawful  for  defendants  to  have  left 
the  stake  in  the  highway  if  they  had  adopted  proper  precau- 
tions to  prevent  danger,  as,  for  example,  protecting  it  with  a 
light,  or  by  driving  it  so  far  into  the  ground  that  it  conld 


not  cause  injury,  but  it  was  unlawful  for  them  to  leave  it 
in  a  condition  that  made  it  dangerous  to  the  public:  Eowe 
V.  Counties  of  Leeds  and  Grenville,  13  C.  P.  315;  Clemens 
V.  Town  of  Berlin,  7  0.  W.  R.  35. 

Defendants  did  not  neglect  any  duty  to  repair.  The  in- 
jury was  occasioned  by  no  act  of  omission  on  defendants^  part 
to  repair,  but  by  an  act  of  commission,  the  creating  of  a  nuis- 
ance on  the  highway,  which  was  in  itself  an  unlawful  act: 
M!cDonald  v.  Dickenson,  per  Osier,  J. A.,  24  A.  R.  43;  Gil- 
.hrist  V.  Township  of  Carden,  26  C.  P.  1. 

Placing  an  obstruction  in  the  highway  and  leaving  it  so 
unguarded  that  it  endangers  the  public  safety  is  a  nuisance 
for  which  an  indictment  lies,  and  also  renders  the  guilty  per- 
son liable  to  an  action  at  the  suit  of  an  individual  who  has 
sustained  special  damage:  Borough  of  Bathurst  v.  Macpher- 
>on,  4  App.  Cas.  256;  McKinnon  v.  Penson,  8  Ex.  327. 

If  the  municipality  itself  creates  the  nuisance  it  is  no 
fuore  exempt  from  liability  than  an  individual. 

I  therefore  think  that  th(^  accident  in  question  was  caused 
l>y  misfeasance. 

The  next  question  is  whether  defendants  are  liable  for  the 
.ict  of  the  committee.  Where  members  of  a  township  council 
are  appointed  a  committee  to  perform  work  for  the  council, 
rhey  are  servants  or  agents  of  the  corporation  while  in  the 
performance  of  the  work :  McDonald  v.  Dickenson,  supra. 

The  committee  were  authorized  by  defendants  to  proceed 
to  the  place  where  the  ditch  was  to  be  constructed  and  there 
to  let  the  work.  It  was  in  the  interest  of  defendants  that  the 
ditch  should  be  constructed  in  the  exact  place  selected  for  that 
purpose  by  the  engineer.  A  disregard  of  such  an  important 
detail  might  seriously  interfere  with  the  efficiency  of  the 
work.  I  therefore  think  that  for  the  information  of  ten- 
derers and  the  guidance  of  the  contractor,  and  to  secure  the 
performance  of  the  work  in  accordance  with  the  plans  and 
-ipecifications,  it  was  both  proper  and  necessary  that  the  pre- 
cise location  of  the  proposed  work  should  be  marked  out  on 
the  ground. 

In  arranging  for  the  letting  to  be  done  on  the  spot  where 
the  work  was  to  be  performed,  and  appointing  three  of  their 
Qumber  as  agents  of  the  corporation  to  attend  on  the  spot  to 
let  the  contract,  it  must  be  assumed,  I  think,  that  the  coun- 
cil authorized  the  committee  to  do  what  seemed  to  them 


expedient,  in  order  to  the  letting  of  a  contract  according  to 
the  plans  and  specifications  of  the  engineer  and  the  deci- 
sion of  the  council.  Making  intelligible  to  competitors  th* 
location  of  the  proposed  ditch  was  information  reasonabh 
necessary  in  order  to  the  carrying  out  of  the  instructions  of 
the  council  to  let  the  contract,  and  thus  for  that  purpose  in 
planting  the  stakes  the  committee  were  acting  in  the  courst 
of  and  within  the  scope  of  their  authority,  and  for  their 
torts  the  defendants  are  liable :  Stalker  v.  Township  of  Dun- 
wich,  15  0.  K.  342;  Xevill  v.  Township  of  Ross,  22  C.  P. 
J 87;  Gilchrist  v.  Township  of  Carden,  supra;  Conrad  t. 
Trustees  of  Village  of  Ithaca,  16  N.  Y.  161;  .  .  .  Bay- 
ley  V.  Manchester,  L.  R.  8  C.  P.  148,  152.     ... 

The  question  as  to  whether  a  ser>'ant  or  agent  is  acting 
within  the  scope  of  his  employment  or  authority  is  one  of 
fact,  and  no  general  rule  can  be  formulated  which  will  deter- 
mine in  each  case  whether  the  servant  or  agent  was  acting 
within  the  scope  of  his  employment  or  authority,  and  Teet^ 
zel,  J.,  in  the  unreported  case  of  Grimes  v.  Cit\'  of  Toronto, 
expressed  the  view  that  if  the  servant  is  engaged  to  do  work 
upon  a  highway,  anything  done  by  him  in  the  course  of 
that  work  or  in  furtherance  of  it,  or  anything  omitted  to  be 
done  that  ought  to  have  been  done,  speaking  generally,  will 
create  a  liability  on  the  corporation. 

Being  of  opinion  that  defendants  are  liable  for  the  injurj 
sustained  by  Mrs.  Biggar,  the  remaining  question  to  dete^ 
mine  is  the  amount  of  damages.  Before  the  accident  she  wa.^ 
an  able-bodied  and  remarkably  healthy  woman.  Her  age  wa^ 
about  bo.  She  gave  evidence  on  her  own  behalf,  and  im- 
pressed me  as  a  perfectly  truthful  and  candid  witness.  The 
accident  was  a  very  serious  one;  two  ribs  were  fractured;  her 
left  knee  was  injuivd;  and  she  sustained  serious  internal 
injury,  causing  inflammation  of  the  bladder,  and  partial 
paralysis  of  the  throat  accompanied  by  severe  pain.  She  wa^^ 
confined  to  her  bed  for  7  weeks. 

None  of  the  medical  gentlemen  who  gave  evidence  spoke 
with  any  degree  of  confidence  as  to  her  ultimate  recovery,  and 
the  reasonable  inference  is,  I  think,  that  there  may  be  some 
improvement,  but  she  will  never  recover  the  full  use  of  her 
left  leg,  whilst  there  is  a  reasonable  probability  of  perman- 
ent impairment  of  the  knee-joint.  At  the  time  of  the  trial 
it  was  swollen,  l>eing  two  inches  larger  than  the  sound  one. 
Although  7  months  had  elapsed  since  the  accident,  she  wa.« 
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evidently  in  considerable  pain,  not  only  in  the  knee  joint, 
but  in  the  left  side  of  her  body.  She  can  move  only  with 
the  help  of  a  crutch,  but  on  account  of  the  pain  in  her  left 
side  she  is  obliged  to  use  the  crutch  under  the  right  arm  and 
to  throw  almost  her  whole  weight  over  on  the  crutch  in  order 
to  take  a  step  forward  with  her  right  leg.  Thus  her  body 
must  lean  out  of  the  perpendicular  and  far  to  the  right  to 
enable  her  to  lift  her  right  foot  off  the  ground. 

From  the  evidence  1  entertain  no  doubt  whatever  as  to  the 
serious  nature  of  the  injury,  and  think  it  very  problematical 
if  she  will  ever,  even  after  considerable  time,  have  a  complete 
recovery.  She  has  suffered  very  much  and  still  suffers,  and 
the  accident  has  greatly  impaired  her  general  health.  The 
plaintiffs  are  farm  people  in  a  respectable  walk  of  life, 
and  before  the  accident  Mrs.  Biggar  was  an  active,  industrious 
woman;  a  valuable  helpmate  to  her  husband.  Now  she  is  a 
charge  on  him.  A  grown-up  daughter,  who  had  been  em- 
ployed in  a  factory,  has  been  brought  home  to  wait  on  her 
mother.  A  considerable  liability  has  already  been  incurred 
for  medical  attendance,  and  more  doubtless  will  follow. 

I  award  to  the  female  plaintiff  the  sum  of  $1,500  dam- 
ages, and  to  her  husband  the  sum  of  $500.  I  direct  judg- 
ment to  be  entered  for  plaintiffs  for  these  sums  with  cost« 
of  the  action. 


MacMahon,  J.  December  1:5th.  1906. 

TRIAL. 

LKK  V.  TOTTEN. 

Trusts  and  Trustees — Breach  of  Trust — Threat  of  Litigation 
— Promise  to  Make  Amends  by  Will — Compromise-— Con- 
sideration— Enforcement — B evocation  of  ^yill — Claim  on 
Estate. 

Action  by  John  C.  E.  I^ee,  on  his  own  behalf  and  as  execu- 
tor of  Sophia  Lee,  deceased,  against  the  executors  of  Julia 
Stant«>ii,  deceased,  to  compel  defendants  to  make  good  to 
plaintiff  out  of  the  estate  of  Julia  Stanton,  deceased,  the 
share  to  which  plaintiff  was  entitled  as  representing  Sophia 


Lee,  had  Julia  Stanton  by  her  will  provided  for  Sophia  Lee 
and  her  representatives  equally  with  other  members  of  the 
fam?ly  of  William  H.  Stanton,  deceased,  or  to  restore  a  settled 
fund  and  interest,  and  for  administration  of  the  estate  of 
Julia  Stanton. 

A.  C.  McMaster,  for  plaintiff. 

H.  M.  Mowat,  K.C.,  and  J.  E.  Eobertson,  for  defendants. 

MacMahon,  J. : — Prior  to  the  marriage  of  Sophia  Stan- 
ton with  Joseph  Smith  Lee,  a  marriage  settlement  was  ex- 
ecuted between  her  intended  husband  and  herself,  dated  30th 
June,  1858,  of  which  William  A.  Himsworth  was  appointed 
the  trustee.  Himsworth,  however,  never  acted,  and  the  trus- 
teeship was  assumed  by  William  H.  Stanton,  of  Toronto,  a 
brother  of  Sophia  Lee. 

'^"he  settlement  provided  that  "  the  trustee  may  pay  out 
and  invest  the  moneys  in  Goveniment  debentures,  bank 
stocks,  municipal  debentures,  or  other  good  security,  with 
authority  from  time  to  time  to  transpose  the  securities  when 
and  so  often  as  he  should  think  fit." 

The  sum  which  came  into  the  trustee's  hands  was  $2,000, 
which,  under  the  terms  of  tlie  settlement,  was  to  be  '*  for  the 
use  and  benefit  of  Sophia  Stanton  during  the  joint  lives  of 
said  Joseph  Smith  Lee  and  said  Sophia ;  and  after  the  death 
of  either  of  them  to  the  sole  and  only  use  of  the  survivor,  hi? 
or  her  heirs  and  assigns.^' 

The  trustee  with  that  fund  purchased  50  shares  of  Gore 
Bank  stock,  of  the  par  value  of  $40  per  share.  The  bank 
suspended  payment,  and  on  its  being  wound  up  there  was  a 
loss  0^  »S600  on  the  investment  made  by  the  trustee. 

With  the  remaining  $1,400  of  tlie  fund,  Stanton,  on  2nd 
April,  1872,  purchased  35  shares  of  Royal  Canadian  Bank 
>tock  at  a  par  value  of  $40  per  share,  the  share  certificate 
shewing  that  Stanton  hold  the  stock  "  in  trust  for  Joseph  S. 
Lee  and  Sophia  Lee." 

Mr.  Frank  Amoldi  said  that  Joseph  Smith  Lee  released 
liis  right  by  survivorship  to  the  trust  fund.  This  also  ap- 
|)ears  by  a  memorandum  in  Mr.  Stanton's  handwriting  at- 
tached to  exhibit  4. 

The  trustee  in  June,  1874,  sold  two  of  the  Boyal  Cana- 
Hian  Bank  shares  for  $80,  one  share  on  5th  January,  1897, 
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for  $40,  and  two  shares  in  May,  1876,  for  $80,  the  proceeds 
of  which  sales  were  paid  to  Sophia  Lee. 

Mrs.  Lee  had  at  that  time  perfect  confidence  in  her 
brother  W.  H.  Stanton,  for  on  17th  April,  1870,  she  made  a 
will  by  which  she  bequeathed  all  her  estate,  including  the 
'bank  stock,  to  him  in  trust  for  her  son  John,  the  present 
plaintiff. 

The  Koyal  Canadian  Bank  amalgamated  with  the  City 
Bank  of  Montreal,  and  the  amalgamated  banks  were,  in  1876, 
incorporated  by  39  Vict.  ch.  44,  as  "  The  Consolidated  Bank," 
and  the  33  shares  then  held  by  the  trustee  became  stock  of 
that  bank;  and  of  these  the  trustee  sold  two  shares  and  paid 
the  proceeds  ($80)  to  Sophia  Lee. 

W.  H.  Stanton  died  in  June,  1879,  and  his  personal  estate 
was  sworn  to  at  $6,000  by  his  widow,  the  executrix  under 
the  will.  It  was  also  stated  that  he  left  considerable  real 
estate. 

The  Consolidated  Bank  suspended  in  August,  1879,  at 
which  time  there  stood  in  Stanton^s  name  as  trustee  $1,120 
of  its  stock.  On  the  winding-up,  the  whole  of  the  stock  was 
lost. 

Mr.  Arnoldi,  representing  Mrs.  Lee,  said  he  had  an  inter- 
view with  Mr.  Stanton  early  in  1879  in  relation  to  the  trust 
fund,  when  Stanton  admitted  that  he  was  liable  for  the  loss 
of  the  fund,  but  was  not  able  at  that  time  to  make  it  good,; 
but  that  in  the  meantime  he  would  make  his  sister,  Mrs. 
Lee,  an  allowance  of  $100  a  year,  and  would  make  the  trust 
fund  good  to  her  by  his  will. 

There  must  be  some  mistake  in  speaking  of  the  trust 
fund  having  been  lost  early  in  1879,  as  the  Consolidated 
Bank  did  not  suspend  until  August  of  that  year,  and  W.  H. 
Stanton  died  in  June,  two  months  prior  to  its  suspension. 

On  learning  that  Mr.  Stanton  had  not,  as  promised,  made 
provision  for  Mrs.  Lee  by  his  will,  but  had  left  all  his  estate 
to  his  widow,  Julia  Stanton,  Mrs.  Lee  saw  Mrs.  Stanton,  who 
referred  her  to  Mr.  Huson  Murray,  Mrs.  Stanton^s  solicitor. 

Mr.  Arnoldi  then,  on  Mrs.  Lee's  behalf,  saw  Mr.  Murray, 
who,  on  9th  October,  1879,  wrote  him  the  following  letter: — 

"  Dear  Mr.  Arnoldi, — I  have  seen  Mrs.  Stanton  in  refer- 
ence to  Mrs.  Lee's  matter,  and  while  she  distinctly  repudiates 
any  legal  liability  whatever,  she  has  assured  me  that,  pro- 
vided it  is  left  with  her  as  a  matter  of  honour,  she  will  do 
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what  she  believes  her  husband  would  have  done,  namely,  she 
will  make  up  to  Mrs.  Lee  as  long  as  she  lives,  in  January  and 
July,  the  amount  which  the  dividends  on  her  Consolidated 
Bank  stock  fall  short  of  $100  per  annum,  and  should  there 
be  no  dividends  at  all,  she  will  then  pay  her  $100  per  annum 
by  half-yearly  payments  of  $60  each,  in  January  and  July, 
the  first  payment  to  be  made  January  next.  This  is,  of  course, 
on  the  assumption  that  the  shareholders  will  not  be  called 
upon  to  pay  anything.  I  desire  also  to  say  that  Mrs.  Stanton 
has,  as  you  no  doubt  are  aware,  provided  for  Mrs.  Lee  in  her 
will  equally  with  other  members  of  the  family." 

Mr.  Arnoldi  states  that  after  receiving  that  letter  he  told 
Mr.  Murray  that  the  terms  mentioned  therein  would  not  be 
accepted,  and  there  would  be  immediate  litigation  unless  the 
matter  was  amicably  arranged ;  that  he  then  asked  to  see  the 
will  alluded  to,  which  was  shewn  to  him  by  Mrs.  Stanton, 
dated  in  1879,  which  he  said  had  been  duly  executed  by  her, 
by  which  she  left  a  share — an  absolute  gift — (to  the  best  of 
his  recollection,  one-fifth)  to  Mrs.  Lee  and  her  representative?. 

After  seeing  the  will,  Mr.  Arnoldi  stated  he  told  Mr. 
Murray  that  on  Mrs.  Jjee's  behalf  he  would  accept  the  be- 
quest made  by  the  will  as  being  sufficient,  and  there  would  be 
no  litigation. 

Mrs.  Lee  died  in  June,  1898,  and  up  to  the  time  of  her 
death  the  half-yearly  payments  of  $50  each  were  made  oy 
Mrs.  Stanton. 

Mrs.  Stanton  died  on  2nd  August,  1905  (leaving  an  estate 
valued  at  $30,000),  having  executed  a  will,  dated  in  Novem- 
ber, 1892,  by  which  she  bequeathed  to  Sophia  Lee  the  sum 
of  $2,000,  if  she  survived  the  testatrix;  and  in  the  event 
of  her  predeceasing  the  testatrix  she  bequeathed  to  John 
C.  R.  Lee  (the  plaintiff  and  son  of  Sophia  Lee)  the  sum  of 
$500. 

Mr.  Murray  stated  that  he  wsl&  solicitor  for  Julia  Stanton, 
and  that  the  will  executed  by  her  in  which  Mrs.  Lee  was 
named  an  equal  beneficiary  with  the  other  members  of  the 
Stanton  family  must  have  been  in  existence  when  he  wrote 
the  letter  of  9th  October,  1879,  although  he  now  has  not 
any  recollection  of  its  contents,  nor  does  his  memory  carry 
him  back  to  the  interview  he  must  have  had  with  Mr.  Arnoldi 
prior  to  that  letter  being  written.  He  (Mr.  Murray)  drew 
the  will  made  by  Mrs.  Stanton  in  1892,  but  he  cannot  remem* 
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ber  an\  discussion  at  that  time  as  to  the  contents  of  the 
former  will,  under  which  Mrs.  Lee's  share  would  have  been 
about  $6,000. 

While  Mr.  Arnoldi  was  threatening  proceedings  against 
the  estate  of  W.  H.  Stanton,  of  which  his  widow  was  the 
executrix  and  sole  devisee,  it  is  clear  from  the  letter  of  Mr. 
Murray  that  Mrs.  Stanton  did  not  consider  her  husband's 
estate  liable  for  the  loss  of  the  trust  fund  belonging  to  Mrs. 
Lee.  But  Mr.  Amoldi  was  of  a  contrary  opinion,  and,  as 
already  stated,  told  Mr.  Murray  that  proceedings  would  be 
instituted  unless  the  matter  was  settled.  And  it  was  in 
consequence  of  his  having  seen  the  will  referred  to  in  the 
letter  of  Mr.  Murray  that  Mr.  Amoldi  became  satisfied  with 
the  generous  provision  Mrs.  Stanton  had  made  for  Mrs.  I^e, 
and  accepted  it  as  a  settlement,  and  the  contemplated  litiga- 
tion was  abandoned. 

As  that  will  was  in  existence  when  the  letter  of  Mr. 
Mhirray  was  written,  and  as  Mrs.  Stanton  was  not  prior  to 
the  making  thereof  aware  of  any  legal  proceedings  being 
threatened,  the  provision  in  the  will  for  Mrs.  Lee  was  the 
spontaneous  act  of  Mrs.  Stanton  and  of  course  uninfluenced 
by  the  subsequent  threats  of  litigation. 

Having  communicated  to  Mr.  Murray  that  he  accepted 
the  terms  of  the  will  shewn  to  him,  and  that  no  suit  would  be 
brought, — which  he,  on  behalf  of  his  client,  carried  out — 
there  was,  I  consider,  a  compromise  which  might  have  heen 
enforced  had  a  binding  agreement  been  entered  into:  Cook 
V.  Wright,  1  B.  &  S.,  judgment  of  Blackburn,  J.,  at  p.  568 ; 
Miles  V.  Xew  Zealand  Alford  Estate  Co.,  32  Ch.  D.  266.  But 
Mr.  Amoldi  knew  that  the  liberal  provision  in  the  will  for 
Mrs.  Lee  might  at  any  moment  be  revoked  unless  there  was 
a  covenant  against  revocation;  and  it  was  revoked  by  the 
execution  of  the  will  of  1882. 

Mrs.  Stanton  is  spoken  of  by  the  witnesses  as  a  woman 
of  high  principle,  and  not  likely  to  do  an  act  which  she  would 
consider  unjust,  and  as  in  the  letter  from  her  solicitor  to  Mr. 
Amoldi  she  had  been  insisting  that  Mrs.  Lee's  rights  "  should 
be  left  to  her  as  a  matter  of  honour,  and  she  would  do  what 
she  believed  her  husband  would  have  done,"  and  as  Mr.  Mur- 
ray has  no  recollection  of  the  former  will  having  been  con- 
sidered when  preparing  the  will  of  1882,  it  is  likely  that 
Mrs.  Stanton  was  unmindful  of  its  contents,  und  made  iV>' 
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bequest  in  bf  r  last  will  in  favour  of  Mrs.  Lee  which  she  be- 
lieved her  husband  would  have  made. 

One  may  regret  the  conclusion  that  must  be  reached, 
which  I  consider  the  inevitable  one,  that  the  action  musi 
be  dismissed,  but  under  the  circumstances  without  costs. 


DeCEMBEK    loTII.   llMjt) 
DIVISIONAL    COURT. 

Re  PRESTON. 

Payment  into  Court — Fund  in  Hands  of  Trustee  dc  son  Tori 
— Constructive  or  Express  Trustee — Trustee  Relief  Ad- 
Infant  Cestui  que  Trust — Jurisdiction  of  Court  to  Order 
Infant's  Money  into  Court  on  Sumniury  Appluation— 
Contract  between  Original  TnuHee  and  Trafisferee  of 
Fund. 

i 
Appeal  by  Mary  E.  Preston  from  order  of  Mabee,  J.,  in 
Chambers,  directing  James  Moneypenny,  on  his  own  appHca- 
tion,  to  pay  into  Court  a  sum  of  $1,019.92  in  his  hands,  to 
which  the  infant  Lois  E.  Preston  was  beneficially  entitled. 

The  appeal   was  lieard   hv   Mulock,   C.J.,  Anolix.  »1.. 
Clute,  J. 

>V.  E.  Middletou,  for  Marj   E.  Preston. 

W.  E.  Raney,  for  James  Mone}T)enny. 

Anolin,  J. : — An  insurance  policy  on  the  life  of  the  de- 
ceased father  of  the  infant  was,  by  indorsement,  made  payable 
to  the  appellant,  his  widow,  Mary  E.  Preston,  "for  the 
maintenance  and  support "  of  their  child  Lois.  These  money? 
were  collected  for  Mar^^  E.  Preston  by  James  Moneypenny. 
her  brother-in-law.  After  they  had  come  to  his  hands,  b} 
arraiitrement  between  himself  and  Mrs.  Preston,  Moneypenm 
retained  them  and  employed  them  in  the  business  of  the  firn> 
of  Dignum  &  Moneypenny,  in  which  he  was  a  partner.  He 
gave  to  Mrs.  Preston  the  following  acknowledgment:— 


''  Toronto,  March  1st,  1905. 
"Mrs.  D.  M.  Preston, 

"Philadelphia. 

"  Dear  Madam:  We  beg  to  advise  you  that  we  hold  to 
the  credit  of  Miss  Lois  Preston's  account  the  sum  of  nine 
hundred  and  forty-seven  dollars  and  fifty-six  cents  ($947.56) 
bearing  interest  at  the  rate  of  six  (6)  per  cent,  per  annum, 
payable  quarterly. 

"Yours  truly, 

"Dignum  ik  Money])enny.^' 

The  evidence  discloses  that  the  infant  is  residing  not 
with  her  mother,  but  with  Mr.  Moneypenuy.  by  whom  she  is 
being  supported.  After  the  moneys  in  que^jtion  had  been 
in  Moneypenny's  hands  for  more  than  a  year,  apparently 
because  of  sOHie  misunderstanding  or  .quarrel  between  him- 
self and  Mrs.  Preston,  she  demanded  that  he  hand  these 
moneys  over  to  her,  and  pressed  her  demand.  Believing,  as 
he  swears,  that  ^Irs.  Preston  contemplated  marrying  again, 
and  that  if  these  moneys  were  given  to  her  they  would  be 
diverted  from  the  purposes  of  the  trust  to  which  they  were 
subject,  Mr.  Moneypenny  refused  to  pay  over  the  moneys 
to  Mrs.  Preston,  and  immediately  instructed  the  applica- 
tion upon  which  my  brother  Mabee  made  the  order  allowing 
payment  in.  Mrs.  Preston  now  appeals,  on  the  ground  that 
the  Court  has  not  jurisdiction  to  make  such  an  order  The 
amount  paid  in  includes  the  principal  sum  received  by  the 
applicant  with  interest  thereon  at  5  per  cent,  from  the  date 
at  which  he  received  such  principal,  less  his  costs  of  the 
application,  which  were  given  him  by  the  Judge  and  were 
taxed  at  the  sum  of  $30.  and  the  costs  of  the  appellant  fixed 
at  a  like  sum. 

There  can  be  no  doubt  that  Mr.  Moneypenuy  took  these 
moneys  and  kept  them  with  full  knowledge  of  the  trust  to 
which  they  were  subject,  and  must  be  deemed  to  have  been 
aware  that  his  retention  of  them  pursuant  to  the  arrange- 
ment with  Mrs.  Preston  was  in  breach  of  trust.  It  follows 
that  Moneypenny  was  at  least  a  trustee  de  son  tort  of  these 
moneys.  He  was  as  such  accountable  to  the  fullest  extent 
«js  a  trustee  for  the  monc^vs  and  for  his  use  of  them — ac- 
countable not  merely  as  a  debtor  to  Mrs.  Preston,  but  as  « 
trustee  to  Lois  E.  Preston,  his  cestui  que  trust.  By  the 
document  which  he  gave  to  Mrs.  Preston  he  made  hiinsolf. 
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though  otherwise  perhaps  merely  chargeable  as  a  trustee  by 
operation  of  law,  an  express  trustee  of  this  fund.  In  the 
circumstances  of  this  case  this  document  is  a  declaration 
by  Moneypenny  of  an  express  trust  upon  which  he  held 
the  money.  His  attempt  to  limit  his  liability  for  it«  use 
to  payment  of  a  fixed  rate  of  interest  (.*annot  give  hira  the 
legal  status  of  a  mere  debtor. 

Being  then  a  trustee,  though  de  son  tort,  and  as  sucb 
liable  to  account  to  an  infant  cestui  que  trust,  the  apph- 
eant,  however  much  at  fault,  was,  I  tliink,  entitled  to  come 
to  the  Court,  under  the  Trustee  Relief  Act,  R.  S.  0.  ch. 
336,  se(*.  4,  and  sec.  2,  defining  "  trustee,"  and  a.sk  to  pay 
th(^  money  in  his  hands  into  Court,  thus  relieving  himself 
pro  tanto  of  his  onerous  responsibilities  as  a  trustee.  The 
(^ourt,  which,  in  the  exercise  of  its  equitat)le  jurisdiction, 
imposes  upon  the  applicant  the  burdens  and  labilities  of  a 
trustee,  will  not  deny  to  him  relief  to  which  as  a  trustee 
the  statute  would  entitle  him.  Qua  debtor  of  Mrs.  Preston 
the  applicant  had  no  right  to  thus  discharge  his  liabiUty; 
qua  trustee  he  may  be  entitled  to  be  thus  relieved  quoad 
hifi  cestui  que  trust,  the  infant.  A  trustee  by  operation  of 
law,  because  of  his  knowingly  retaining  trust  moneys,  an 
express  trustee,  I  think,  by  virtue  of  his  own  declaration, 
Air.  Moneypenny,  in  my  opinion,  rightly  asked  the  Court  to 
allow  him  to  discharge  himself  as  permitted  by  the  Trustee 
Relief  Act.  Where,  as  here,  it  clearly  appears  to  be  for  the 
benefit  of  an  infant  cestui  que  trust  that  payment  in  should 
be  permitted,  the  Court  may,  and  I  think  should,  pronounce 
the  order — though  in  other  cases,  where  the  interests  of 
the  cestui  que  trust  seem  not  to  require  it,  the  Court,  in  the 
exercise  of  its  discretion,  may  refuse  to  entertain  such  an 
application,  though  made  by  a  person  whose  status  as  a 
trustee  is  indisputable.  • 

But  upon  another  ground  entirely  1  think  the  order  in 
appeal  may  be  supported.  The  Court  was  apprised — from 
what  souHM^  cannot  be  material — of  facts  which  indicated 
that  money  of  an  infant  was,  in  breach  of  trust,  in  the  hands 
of  a  person  who  was  before  the  Court.  The  original  trustee, 
likewise  guilty  of  breach  of  trust,  was  also  before  the  Court. 
The  fitness  of  this  trustee  to  again  handle  such  moneys  was 
seriously  in  question.  A  case  of  jeopardy  of  infantV 
money  was  sufficiently  established,  had  an  application  been 
made  on  Iwhalf  of  the  infjint  by  the  of!i<»ial  guardian,  or  bt 


a  next  friend,  to  warrant  the  Court  making  an  order  for 
payment  in  of  the  fund.  Jurisdiction  to  make  such  an 
order  on  summary  motion  by  the  cestui  que  trust  is  ex- 
pressly conferred  by  Eule  938  (d).  Mr.  Moneypenny,  if  not 
entitled,  as  contended  by  the  appellant,  to  the  privileges, 
rights,  and  remedies  of  a  trustee,  is  certainly  subject  to  all 
the  powers  and  jurisdiction  which  the  Court  can  exercise 
over  trustees  for  the  benefit  of  cestuis  que  trust.  One  of 
these  powers  is  to  order  payment  into  Court  of  any  money 
in  the  hands  of  a  trustee  on  motion  mado  on  behalf  of  the 
cestui  quo  trust. 

As  custodian  of  the  interests  and  i)roperty  of  infants, 
the  Court,  exercising  the  jurisdiction  formerly  vested  in 
the  Chancellor,  must  he  able,  motu  proprio,  to  order  that 
which,  upon  application  of  the  official  guardian  or  of  the 
infant  by  her  next  friend,  it  could  and  would  direct. 

In  Huggins  v.  Law,  14  A.  K.  383,  at  p.  394,  Patterson, 
J.A.,  says:  "The  jurisdiction  of  the  Court  in  respect  of 
the  property  of  infants  and  its  power  to  direct  guardians  or 
other  trustees  in  their  management  of  that  property,  or  to 
take  it  out  of  their  hands  and  assume  the  care  and  manage- 
ment of  it,  is  not  open  to  dispute.  In  the  ex(»rcise  of  that 
jurisdiction  it  may  be  the  general  rule  of  tbe  (Jourt  to  re- 
quire that  money  shall  not  /-emain  in  the  hands  of  the 
guardian,  executor,  or  other  trustee,  but  shall  be  paid  into 
Court."  He  speaks  of  "  the  right  of  the  guardian  to  get 
in  the  estate,  of  whatever  it  consists,  and  to  manage  it  until 
interfered  with  by  the  order  of  the  Court." 

In  He  Harrison,  18  P.  R.  303,  Robertson,  J.,  quotes  this 
language  as  indicative  of  the  wide  powers  of  the  Court  in 
dealing  with  infants^  property  and  the  trustees  thereof. 

In  Campbell  v.  Dunn,  22  0.  R.  at  p.  106,  the  Chancellor 
said :  "  The  fund  having  been  brought  before  the  Court  by 
the  parties,  and  there  being  a  contest  as  to  its  custody,  I  will 
order  it  to  be  paid  into  Court  for  the  protection  of  the  in- 
fants." 

In  re  Humphries,  18  P.  R.  289,  the  Chancellor  again 
stated  the  jurisdiction  of  the  Court  in  very  broad  language, 
and  held  on  a  summary  application  under  Ruh?  938  against 
a  trustee,  though  not  made  by  the  infant  cestui  que  trust, 
that  an  order  for  payment  in  should  be  made. 
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These  eases  indicate  tlie  scope  of  the  jurisdiction  which 
the  Court  exercises  for  the  protection  of  the  j)ropertY  of 
infants. 

If  the  order  in  appeal  were  vacated,  and  Mrs.  Pre«ton 
were  allowed  to  bring  an  action  to  recover  this  money  from 
Mr.  Moneypenny,  the  moment  she  should  commence  such  ac- 
tion an  order  for  payment  into  Court  would  be  pronounoe«l 
on  the  application  of  either  i)arty,  or  on  that  of  the  official 
guardian  intervening  for  the  infant,  sucli  facts  being  shewn 
as  are  now  admitted  by  both  parties,  though  the  solvencv. 
the  conduct,  and  the  character  of  Mrs.  Preston  were  subject 
to  no  imputation:  Whitewood  v.  Whitewood,  19  P.  R.  289. 

If  there  were  any  doubt  of  our  jurisdiction,  it  would,  1 
think,  be  our  plain  duty  before  disposing  of  the  present 
appeal  to  direct  the  official  guardian  to  intervene  and  to 
make  a  substantive  application  on  behalf  of  the  infant 
for  the  retention  of  these  moneys  in  Court.  But,  having 
no  doubt  of  the  jurisdiction  under  which  the  order  of  m} 
brother  Maljoe  was  made,  I  see  no  reason  for  putting  thr 
infant's  small  estate  to  the  expense  of  another  motion. 

The  application  for  payment  in  was  made  to  reheve  a 
situation  arising  entirely  from  the  breach  of  trust  in  whioli 
the  applicant  as  well  as  Mrs.  Preston  participated.  Havin;: 
created  the  difficulty,  he  should  not,  I  think,  have  beer 
allowed  to  remove  it  at  the  expense  of  the  infant.  I  would, 
therefore,  vary  the  order  in  appeal  by  striking  out  the  al- 
lowances to  the  applicant  and  to  ^frs.  Preston  of  the  sum 
of  $30  each  for  costs.  Of  the  present  appeal,  in  view  of 
this  variation,  there  should  be  no  costs. 

Though  tlic  material  does  not  shew  it,  there  is  in  th' 
acknowledgmont  of  Mr.  Moneypenny  quoted  above,  an  in- 
dication that  Mrs.  Preston  was,  in  March,  1905,  a  resident 
of  Philadelphia,  Pa.  If  her  residence  there  lasted  for  tlu- 
period  of  a  year,  and  continued  until  this  applicatitm  wa- 
launched,  the  order  might  also  be  supported  under  (»'2  Vii  t. 
ch.  15,  sec.  3. 

Clute,  J.: — 1  agree  in  the  result  arrived  at  by  my 
brother  Anglin,  upon  the  ground  that  the  respondent,  in 
the  facts  and  circumstances  in  this  case,  became  a  con<tnic- 
tive  trustee  within  sec.  2  of  the  Trustee  Belief  Act.     .     .    • 

[Reference  to  Lee  v.  Sankey,  L.  R.  15  Eq.  211:  Lewin 
on  Trusts.  ir)th  cd.,  pj).  5.-)S,  5(50,  .5(11.  1141 :  Sokr  v.  Ashwell. 
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1  My.  &  K.  337;  Life  Association  of  Scotland  v.  Siddal, 
3  D.  F.  &  J.  58,  72;  Burdick  v.  Garrick,  L.  R.  5  Ch.  233.] 

Upon  the  other  ground  of  my  brother  Anglin's  judg- 
ment, I  desire  to  express  no  opinion.     .     .     . 

MuLOCK,  C.J.: — I  agree  in  the  conclusion  of  my 
brothers  Anglin  and  Clute  that  this  appeal  should  be  dis- 
missed, and  propose  to  refer  only  to  the  argument  of  Mr. 
Middleton  that  the  dealings  between  Mr.  Moneypenny  and 
Mrs.  Preston  created  a  legal  contract  whereby  he  was 
bound  to  repay  the  money  to  Mrs.  Preston,  and  that  the 
matters  in  controversy  cannot  be  treated  otherwise  than  as 
arising  out  of  such  contract. 

Mrs.  Preston  was  trustee  of  the  fimd  for  her  infant 
child,  and  intrusted  it  to  Mr.  Moneypenny  to  invest  in  a 
mercantile  business.  Such  an  investment  of  this  trust  fund 
was  a  breach  of  trust.  Mr.  Moneypenny,  when  accepting 
the  money,  knew  it  was  a  trust  fimd,  and  whilst  he  was,  I 
have  not  doubt,  innocent  of  any  intentional  wrong-doing, 
nevertheless  his  action  in  investing  the  fund  in  a  mercan- 
tile business  made  him  also  guilty  of  breach  of  trust.  So 
that  the  transaction  resolves  itself  into  this,  that  the  subject 
matter  of  the  alleged  contract  is  a  trust  fund,  and  one  of 
its  terms  is  that  this  fund  shall  be  illegally  invested. 

It  was  not  competent  for  the  parties  to  control  the 
rights  of  the  cestui  que  trust  in  respect  of  the  fund  by  such 
a  contract,  which,  involving  a  breach  of  trust,  is  fraudulent 
and  void  as  against  the  cestui  que  trust,  and  therefore  can- 
not stand  as  a  bar  to  the  Court's  exercising  its  equitable 
jurisdiction  in  respect  of  the  trust  fund  in  question. 


Carturight,  Master.  December  I^th,   {\n^^ 

CHAMBERS. 

CKAWFOKD  V.  CRAWFORD. 

Disrovpry — Examination  of  Defendant — Scope  of — Discovery 
of  Mines — -Dates  and  Places, 

^lotion    by   plaintiff  for  an   order  requiring   dofoiulant 
McLcod   to  attend   for  further  examination    for  disc^nvorv 
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and  aiijswer  certain  questions  which  he  refused  to  answer 
upon  his  examination. 

W.  N.  Ferguson,  for  plaintiff. 

J.  B.  Holden,  for  defendant  McLeod. 

The  Master: — This  action  is  for  an  account  of  the 
discoveries,  other  than  that  of  the  Lawson  mine,  said  to 
have  been  made  by  defendants  under  the  prospecting  agree- 
ment referred  to  in  the  judgment  in  McLeod  v.  Lawson^ 
8  0.  W.  R.  213.  In  that  case  nothing  turned  on  the  dat« 
of  the  discovery  of  the  Lawson  mine.  Here  the  dates  are 
of  importance,  as  plaintiff  alleges  and  must  prove,  in  order 
to  succeed,  that  there  were  other  properties,  as  well  as  the 
Lawson,  discovered  in  the  same  period.  In  this  view  it 
may  be  helpful  to  trace  the  movements  of  defendants  and 
get  from  them  their  account  of  the  matter,  and  test  the  ac- 
curacy of  their  statements.  It  does  not  seem  that  h\  do- 
ing so  plaintiff  violates  the  order  of  17th  October  preclud- 
ing him  from  raising  here  any  issues  raised  in  the  previous 
actions. 

The  questions  whicli  plaintiff  wishes  to  have  answered 
are  as  to  where  defendant  McLeod  camped  on  13th  and 
14th  September,  and  when  the  Lawson  mine  was  first 
reached,  and  how  long  before  its  discover}*. 

The  scope  of  an  examination  is  not  to  be  undul}^  re- 
stricted. It  is  better  that  counsel  should  not  be  too  prompt 
to  object  to  questions  unless  plainly  improper  and  irrelevant. 

The  order  should  go.  .  .  .  Costs  of  the  motion  to 
plaintiff  in  the  cause. 


Meredith,  C.J.  December   14th,  1906. 

0HAMBEB8. 

Re  DOMINION  BANK  AND  KENNEDY. 

Interpleader — Moneys  on  Deposit  in  BanJc  —  Death  of  De- 
positor— WUl — Judgment  Establishing — Rights  of  Execu- 
tor— Adverse  Claim  under  Agreement. 

Appeal  by  James  Kennedy,  a  claimant,  from  an  inter- 
pleader order  made  by  the  Master  in  Chambers,  ante  <55. 

L.  V.  MoBradv,  K.C.,  for  James  Kennedy. 
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W.  A.  Baird,  for  Bobert  Kennedy,  the  adverse  claimant. 

W.  B.  Milliken,  for  the  Dominion  Bank;,  stakeholders. 

<i 

Meredith,  C.J.,  varied  the  Master's  order  by  directing 
an  issue  to  decide  the  question  whether  James  Kennedy,  as 
exocutor,  is  entitled  to  the  moneys  in  the  bank.  Money  to 
remain  in  the  bank  subject  to  the  order  of  the  Court. 
Liberty  to  apply  reserved  to  both  parties  to  the  issue. 
Robert  Kennedy  to  be  plaintiff.  Costs  of  the  appeal,  except 
those  of  the  bank,  to  be  disposed  of  as  in  the  Master's 
order.    Costs  of  bank  to  be  deducted  from  the  fund. 


Falconbridge,  C.J.  Deckmuek  14th,  1906. 

WEEKLY   COURT. 

INTERNATIONAL  TEXT-BOOK  CO.  v.  BROWN. 

Oon^titutional  Law — Powers  of  Provincial  Legislature — Act 
respecting  Licensing  of  Extra-provincial  Corporations — 
Intra  Vires — Company  Carrying  on  Business  in  Ontario. 

A  special  case  stated  for  the  opinion  of  the  Court.  The 
two  questions  submitted  were:  first,  whether  the  Act  re- 
specting the  Licensing  of  Extra-provincial  Corporations,  63 
Vict.  ch.  24,  was  intra  vires  the  Legislature  of  Ontario; 
second,  whether  plaintiffs  were  carrying  on  business  in  On- 
tario so  as  to  bring  them  within  the  provisions  of  the  Act. 

Hume  Cronyn,  London,  for  plaintiffs. 

H.  S.  Blackburn,  London,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  for 
Ontario. 

Falconbridge,  C.J. : — 1.  The  first  cjuestion  seems  upon 
its  face  to  be  a  somewhat  large  one,  but  I  think  it  may  be 
shortly  disposed  of  as  being  within  the  powers  of  the  Legis- 
lature of  Ontario  under  sec.  92,  sub-sees.  2  and  9,  of  the 
British  North  America  Act,  as  being  a  mode  of  direct  taxa- 
tion within  the  province,  or  as  relating  to  the  issuing  of  a 
license  in  order  to  the  raising  of  a  revenue.     The  point  has 


DIVISIONAL   COURT. 

BUKTCH  V.  CANADIAN  PACIFIC  R.  W.  CO. 

.Negligence — Railwciif — Hand-car — Injury  to  Child  Playing  in 
Street  at  Level  Crossing — By-law  of  Municipality — Con- 
tributory Negligence — Findings  of  Jury — Duty  to  Give 
Warning  of  Approach  of  Hand-car — D(f mages. 

Appeal  by  defendants  from  judgment  of  Anglin,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiff,  a  boy  of 
ten,  for  the  recovery  of  $1,000  damages  in  an  action  for 
personal  injuries  sustained  by  plaintiff  by  reason,  as  alleged, 
of  the  negligence  of  defendants. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Brttton, 
J.,  Clute,  J. 

H.  S.  Osier,  K.C.,  for  defendants. 

\V.  J.  L.  McKay,  Orangeville,  for  plaintiff. 

Clute,  J.: — Defendants'  railway  passes  through  tiu; 
town  of  Orangeville,  crossing  John  street.  Plaintiff  on  29th 
September,  1905,  while  on  an  errand  upon  that  street,  and 
while  passing  the  point  where  the  railway  crosses  the  same, 
was  run  down  by  a  hand-car  of  defendants,  then  used  by  the 
employees  of  defendants,  and  seriously  injured,  owing,  as  it 
is  alleged,  to  the  negligence  of  defendants. 

Tlie  evidence  shewed  that  plaintiff  had  stopped  on  the 
road  to  play  with  other  boys,  after  having  delivered  certain 
parcels  with  which  he  was  sent,  and  that  he  was  coasting 
down  the  incline  of  John  street,  in  his  little  express  waggon, 
when  the  accident  occurred.  He  was  sitting  in  fronts  steer- 
ing the  waggon,  and  another  boy  was  behind,  facing  thc^ 
opposite  direction. 

Questions  were  submitted  to  the  jury  and  answered  as 
follows : — 

1.  Were  defendants  guilty  of  any  negligence  which 
<*au8ed  the  injuries  sustained  by  plaintiff?     A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  A.  The 
negligence  consisted  of  having  a  close  board  fence  along 
the  west  side  of  street  running  south  from  the  railway  to 
south  of  railway  limit,  also  the  bank  running  west  along 
the  south  side  of  track,  also  shrubbery  and  weeds  growing 
along  the  wire  fence.     We  consider  it  negligent  in  Tiot  giv- 


3.  Did  plaintiff  omit  to  take  any  reasonable  care  whieb 
he  should  have  taken,  and  which,  if  taken,  would  have  pre- 
vented the  occurrence  in  question?     A.  Xo. 

4.  If  so,  what  such  care  did  he  omit  to  take  ? 

5.  Could  defendants,  after  plaintiff's  danger  became  or 
should  have  been  apparent,  have  avoided  injuring  plaintiff? 
Yes,  after  it  should  have  been  apparent. 

6.  If  so,  what  could  they  have  done  which  they  did  not 
do?     A.  We  think  they  could  have  stopped  the  car. 

7.  At  what  sum  do  you  assess  plaintiff's  damages?  A. 
$1,000. 

Supplemental  question:  Was  it  the  dut}'  of  defendant*, 
apart  from  the  requirements  of  sec.  228  of  the  Eailway  Act. 
to  have  warned  plaintiff  of  the  approach  of  the  hand-car 
which  struck  his  cart?     A.  Yes. 

It  wa^  submitted  on  behalf  of  defendants  that  there  wa.- 
no  evidence  on  the  part  of  plaintiff  rendering  them  liable  for 
the  accident  which  happened;  and  in  support  of  this  con- 
tention it  was  strenuously  urged  that  to  hold  defendant" 
bound  to  give  notice  of  the  passing  of  a  hand-car,  in  cir- 
cumstances such  as  the  present,  would  be  for  the  jury  to 
assume  the  functions  of  the  Railway  Commission;  that  a 
railway  company  using  a  hand-ear  in  the  ordinary  manner, 
and  having  no  obligation  imposed  upon  them  by  the  statute 
with  reference  to  signals  or  notice,  were  not  bound  to  givo 
notice,  and  for  the  jury  to  find  that  their  neglect  in  so 
doing  was  negligence  was  beyond  their  competency,  in  the 
circumstances  of  this  case     .     .     . 

[Reference  to  I^ke  Erie  and  Detroit  River  R.  W.  Co.  v 
Barclay,  30  S.  C.  R.  360.] 

Here  the  jury  do  not  assume  to  lay  down  any  general 
ruie  as  to  what  care  or  precaution  should  be  taken.  They 
simply  find  that,  having  regard  to  the  condition  of  the 
approach  to  this  crossing  on  defendants'  railway,  and  the 
circumstances  of  the  case,  some  warning  should  have  beer 
given.  The  answer,  I  think,  was  unobjectionable.  It  simply 
disposed  of  a  case,  having  regard  to  certain  special  circum- 
stances. I  think  there  was  evidence  to  support  the  finding, 
and,  under  the  authority  of  the  above  case,  that  the  finding? 
of  the  jury  in  no  way  infringed  upon  the  jurisdiction  of  the 
Railway  Commission. 


relied  upon  by  counsel  in  support  of  his  contention.  But 
that  case,  in  my  judgment,  does  not  conflict  with  the  case 
just  referred  to.  .  .  .  But  it  is  said  that  the  judgment 
of  Davies,  J.,  34  S.  C.  E.  at  p.  97,  shews  that  Parliament 
by  sec.  187  of  the  Railway  Act  vested  in  the  Railway  Com- 
mittee, now  the  Railway  Commission,  the  exclusive  power 
and  duty  to  determine  the  character  and  extent  of  the  pro- 
tection which  should  be  given  to  the  public  at  places  where 
the  railway  track  crosses  the  highway  at  rail  level.  That 
section  reads  as  follows:  "And  the  Railway  Committee,  if 
it  appears  to  it  expedient  or  necessary  for  the  public  safety, 
may,  from  time  to  time,  with  the  sanction  of  the  Governor 
in  council,  authorize  or  require  the  company  to  which  such 
railway  belongs,  within  such  time  as  the  said  committee 
directs,  to  protect  such  street  or  highway  by  a  watchman 
or  by  a  watchman  and  gates  or  other  protection/^  Having 
regard  to  the  purview  of  the  section  and  what  is  said  by 
Davies,  J.,  I  think  it  clear  that  it  has  no  application  to  the 
present  case. 

This  is  not  the  case  of  affording  protection  as  indicated 
in  that  section,  but  whether  or  not,  having  regard  to  the 
peculiar  circumstances  of  the  case,  notice  should  have  been 
given  by  the  passing  hand-car  of  its  approach. 

Having  regard  to  the  interpretation  clauses  of  the  Rail- 
way Act,  sec.  2,  sub-sees,  (t),  (aa),  and  sec.  228,  t\u)  argu- 
ment at  first  glance  seems  to  be  complete  that  the  hand-car 
is  a  "  train  "  within  the  meaning  of  the  Act,  and  that  warn- 
ing should  be  given  under  that  section. 

Mr.  Osier  sought  to  get  rid  of  the  logical  effect  of  the 
interpretation  clauses  as  imposing  such  duty,  by  urging 
that  sec.  228  so  manifestly  had  reference  to  an  ordinary 
train  that  the  context  required  a  more  limited  meaning  to 
the  word  "  train  ^'  than  would  be  otherwise  indicated  by 
the  interpretation  clauses.  I  am  of  opinion  that  this  Is 
80,  and  that  the  above  clauses  of  the  Act  do  not  help  plain- 
tiff. There  was,  however,  evidence  of  negligence  in  not 
giving  warning,  which,  in  my  judgment,  was  proper  to  go  to 
the  jury. 

The  further  question  remains  as  to  whether  plaintiff  has 
not  precluded  himself  from  recovering  in  this  action  by 
his  own  conduct. 

The  question  of  contributory  negligence  is  for  the  jury. 
Defendant  must,  therefore,  go  further  and  shew  that  there 


jury.  J 11  other  words,  that  his  conduct  by  his  own  admis- 
sion is  such  as  to  shew  that  he  wa«  the  cause  of  his  own 
injury.  He  was  properly  upon  the  street.  The  fact  that 
he  was  jilayin^^  in  tlie  street  wouhl  not  necessarily  prevent 
his  recoverin^r  if  he  were  injured  by  defendants'  negligence: 
Ricketts  v.  Village  of  Markdale,  31  0.  R.  180,  610.  It  \» 
said  in  Farrell  v.  Grantl  Trunk  R.  W.  Co.,  2  Can.  Ry.  Gas. 
2o(),  2  O.  W.  R.  85,  tliat  the  Ricketts  case  wa^^  cited  and 
doubted  by  some  of  the  members  of  the  Court  of  Appeal; 
but   it  has  not.  so  far  as  I  know,  been  overruled.     .     . 

Kef(*reu<*e  was  made  to  by-law  No.  366  of  the  town  of 
Orangeville,  intituled  a  by-law  to  prevent  children  riding 
behind  waggons,  etc.  .  .  .  The  by-law  is  in  part  as  fol- 
lows: **  No  person  shall  coast  on  a  handsleigh  or  sleigh,  or 
tolmggan,  or  other  (U'vice,  on  any  street  or  sidewalk  within 
the  municipality  of  Orangeville;  it  shall  be  the  duty  of 
the  chief  constable  to  notify  any  child  or  person  doing  so 
of  the  consequences  of  violating  this  by-law,  and  after  a 
second  offence  to  summon  and  to  bring  such  child  or  person 
before   the   magistrate." 

Murray  tleiines  "  coasting  "  to  mean,  the  winter's  sport 
of  sliding  on  a  sled  down  hill,  and  hence  the  action  of  shoot- 
ing (h)wn  hill  on  a  bi(rycle  or  tricycle.  Here  the  by-law  uses 
the  words  *"  other  device,*'  and,  having  regard  to  the  popu- 
lar meaning  of  "coasting"  and  .the  expression  of  the  by- 
law, J  am  of  opinion  that  the  by-law  is  suihciently  broad 
to  apply  to  the  present  case.  There  was,  however,  no  evi- 
dence that  plaintiff  had  been  warned,  and  coasting  in  the 
street  does  not  a])pear  to  be  an  offence  punishable  under  the 
by-law  until  the  accused  is  warned,  although  it  is  some- 
thing which  the  town  council  desired  to  prohibit  in  the 
manner  indicated.  Hut  I  do  not  think  defendants  are  en* 
tithMJ  to  avail  themselves  of  the  by-law  as  an  answer  to 
plaintiff's  claim.  It  was  probably  admissible  as  evidence 
for  what  it  was  worth,  as  shewing  the  ac*tion  of  the  munici- 
pality in  regard  to  the  rights  of  children  playing  upon  the 
str(»t»t ;  but  it  was  manifestly  passed  to  prevent  sport  of 
that  kind  from  interfering  with  the  ordinary  use  of  the 
stre(»t,  and  I  do  not  think  a  by-law  passed  for  that  ptrposc 
can  be  invoked  by  the  railway  company  for  another  pur- 
pose.    ... 

(Refri*  n»'i'  in  iUii'vls  V.  >if'oit,  T..  Tf.  f»  Kx.   125,1 


PlaintifE^s  infancy  has,  I  think    i 
the  question  of  defendants'  liabilit 

[Reference  to  Russell  on  Crime 
Simpson  on  Infants,  2nd  ed.,  pp.  IK 
1  F.  &  F.  359;  Makins  v.  Piggott,  2    ! 
V.  Toronto,  Hamilton,  and  Buffalo  ] 

In  the  present  case  it  has  not. 
made  to  appear  that  it  was  necesi    i 
negligence  that  the  injury  was  cai    • 
whether  an  infant  of  tender  yeari 
tributory  negligence,  I  think,  upon 
the  present  case  it  was  for  the  jui 
to  plaintiff^s  age,  to  the  location,  a   . 
the  case,  whether  or  not  plaintiff  wj 
negligence.     Plaintiff  was  not  a  in 
as  of  right.     So  far  as  defendants 
a  right  to  ride  his  waggon  if  he  pi  i 
grade.     At  all  events  he  had  not  he  i 
even  if  the  by-law  applied.     Upon   I 
I  think  the  trial  Judge  was  right  i 
case  to  the  jury,  and     .     .     .     I  s(  i 
the  verdict.     The  damages  are  not. 
having  regard  to  the  nature  and  exi 

Appeal  dismissed  with  costs. 

Brixton,  J.,  gave  reasons,  in  wr  i 
elusion. 

Falconbridge,  C.J.,  also  concu  • 


divisional  cotj 

Re  CRICHTOI  ! 

Medical  Practitioner — College  of  Phy  \ 
Ontario — Erasure  of  Name  from  1 ' 
cal  Act — "Infamous  and  Disgraci 
fessionaJ  Respect" — Advertising  Ri 
recy  as  to  Preparation  of  Remei\ 
frauding  Public — Inquiry  by  C&mu 
cil — Adoption  of  Report — Charge- 
— Change  in  Nature  of  Allegf 
Appeal. 

Appeal  by  Alexander  Crichton,  a 
from  a  resolution  or  decision  of  the  v(\ 
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PliybieianB  and  Surgeons  of  Ontario  under  the  Ontario  Medi- 
cal Act,  removing  the  appellant^ 8  name  from  the  register. 

Section  36  of  the  Act  gives  the  right  to  a  medical  practi- 
tioner whose  name  has  been  erased  to  bring  the  whole  matter 
before  a  Divisional  Court  for  review,  and  the  Court  may  order 
the  restoration  of  the  name  so  erased,  and  also  make  sucb 
order  as  to  costs  as  to  the  Court  may  seem  just. 

-  The  appeal  was  heard  by  Boyd,  C,  Maoee.  J.,  Mabee.  J. 
W.  F.  Kerr,  Cobourg,  for  the  appellant. 
H.  S.  Osier,  K.C.,  and  J.  W.  Curry,  E.C.,  for  the  College. 

Boyd,  C  : — ITiis  lengthened  inquir}'  has  resulted  in  a  mis- 
trial. To  manifest  this  it  is  necessary  to  consider  the  pro- 
ceedings briefly. 

The  charge  as  originally  launched  on  24th  Januan,  1905, 
was  that  Alexander  Crichton  "did  in  the  years  1902,  1903, 
and  1904,  cause  to  be  issued  to  the  public  and  the  drug  trade 
circulars  and  advertisements  as  to  the  eflScacy  of  ^  Grippura ' 
as  a  cure  for  grippe  and  influenza,  and  that  he  in  so  advertis- 
ing was  guilty  of  iiifaraous  and  disgraceful  conduct  in  a  pro- 
fessional respect.'' 

There  was  no  publication  in  the  newspaper?,  but 
the  objectionable  circular  was  sent  by  mail  to  various  per- 
sons— "intelligent  persons/'  says  the  accused — selected  from 
names  in  the  directory  and  Bradstreet.  The  circular  is  in  the 
form  of  a  broad-sheet  (22  by  14  incheb  in  siae),  except  that 
it  is  printed  on  both  sides,  and  contains  a  miscellaneous 
jumble  of  testimonials,  references  to  different  diseases,  com- 
mendation of  "  Grippura,"  information  about  the  appellant 
himself  and  his  discovery,  and  quotations  as  "to  many  im- 
portant discoveries  being  fearfully  hindered  and  opposed  at 
the  start.'' 

At  the  opening  of  the  investigation  particulars  of  the 
charge  were  sought,  but  this  was  refused  by  the  prosecution, 
on  the  ground  that  all  might  be  found  in  the  circular. 

The  appellant  was  then  questioned  at  large  under  oath  as 
to  all  the  circulars,  including  that  of  1905.  Substantially 
they  are  the  same;  and  as  to  all  that  is  stated  therein  re- 
spectincr  his  secret  remedy  "  Grippura  "  and  its  power  to  euiv 
certain  ailments  and  alleviate  certain  others,  he  affirms  the 
truth  or  his  belief  in  the  truth.  The  testimonials  printed 
ftom  persons  benefited  are  all  genuine,  and  eenerally  it  wa? 


spoken  of  by  the  witnesses  for  the  i 
was  nothing  in  the  wording  of  th  ! 
objectionable  character/^  .  .  .  ' 
of  it  I  am  objecting  to — ^the  claii  i 
objectionable/'    .    .    . 

The  accused  declined  to  disclo^ 
preparation,  but  offered  to  submit 
in  tlie  hospital  and  to  have  it  "  sif 
expressed  it. 

It  was  also  proved  that  the  ac: 
Arts  in  the  University  of  Toronto 
Classics;  that  he  had  studied  and 
medicine  in  the  Toronto  School,  jii 
since  1892. 

Four  physicians  were  examined 
their  evidence  in  the  main  agrees 
accused  in  keeping  his  remedy  a  ii 
its  benefits  publicly  was  disgraceful 
fessional  point  of  view  under  the  stii 
remedy  was  a  good  one.  But  the; 
of  what  is  claimed,  and,  though  the; 
ture,  and  have  not  any  practical  k: 
expert  opinions  in  contravention  o:; 
the  statements  of  the  accused  and 
underlying  belief  in  the  minds  of  thi 
may  be  thus  expressed:  the  fact  oJ' 
a  secret  indicates  fraud ;  the  fact  o1: 
indicates  quackery. 

Dr.  Ferris  explains  his  point  of 
is  right,  the  circular  might  not  pro 
at  the  present  time  it  would  be.     . 
ject  to  test  at  the  hospital,  and  if 
is  not  misleading." 

Dr.  Douglas  (who  was  formerly  ; 
says:  "I  believe  the  object  is  to  cl 
Ferris  thinks  it  "not  intentionally 
las  proceeds :  *^  This  conduct  is  litt 
who,  he  explains,  "  is  a  man  who  adi 
he  can  do  a  certain  thing,  and  gets  i 
what  he  advertises  is  no  good."  And 
to  the  public,  because  I  don't  think 
he  claims."  He  places  no  value  on 
says  medical  people  are  best  able 
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with  Dr.  Ferris  that  it  would  be  a  fair  t<*8t  to  subuiit  the 
preparation  to  be  applied  in  a  hospital. 

Dr.  Henderson  says  the  claims  the  accused  makes  are  ob- 
jectionable unless  they  were  proved  to  be  true,  and  further 
that  the  accused's  own  experience  and  the  testimony  of  lay- 
men are  not  proper  tests  or  proofs. 

The  aix»used  then  put  in  a  Presbyterian  and  a  Methodist 
clergyman  and  an  old  resident  of  Castleton  (where  the  ac- 
cused practised),  who  proved  that  he  had  a  good  reputation 
for  honesty,  integrity,  and  truthfulness.  These  witnesses  also 
spoke  generally  of  the  benefits  they  and  their  famflies?  had 
derived  from  the  use  of  "  Grippura." 

Upon  these  materials  the  committee  of  inquire  reported 
on  6th  February,  1905,  that  they  had  failed  to  arrive  at  a 
conclusion,  and  asked  leave  to  consider  further  the  evidence, 
exhibits,  and  the  case  generally.  In  submitting  this  report, 
the  chairman  said  that  all  agreed  that  it  was  disgraceful 
conduct  and  came  under  the  statute  .  .  .  that,  although 
from  all  the  facts  the  advertisements  and  statements  were 
such  as  were  very  misleading  to  the  public,  and  had  the  effect 
of  taking  money  out  of  the  people's  pockets,  yet  the  commit- 
tee had  never  recommended  that  any  man  should  be  struck 
oflf  for  advertising  alone — there  has  always  been  something 
more  in  connection  with  it.  ...  He  did  not  feel  that 
the  case  was  sufficiently  strong  to  bring  in  a  verdict  against  the 
accused.  .  .  .  It  is  a  ver\' difficult  case.  .  .  .  The  accused 
firmly  believes  he  is  doing  what  is  right.  He  thinks  he  i8 
sent  to  help  poor  suffering  humanity  for  .consideration.  If 
the  consideration  was  not  there,  I  don't  think  he  would  do 
it.  .  .  .  We  do  not  want  to  report  a  man  where  the 
evidence  is,  in  our  mind,  not  quite  strong  enough.  .  .  . 
If  counsel  says  this  evidence  is  not  sufficient,  we  will  try  to 
get  some  more. 

It  was  then  referred  back  to  the  committee  to  take  fur- 
ther proceedings  if  the  accused  did  not  stop  advertising. 

The  second  notice  of  proceedings  to  erase  the  name  was 
served  on  27th  April,  1906,  alleging  that  the  appellant  had 
been  guilty  of  infamous  and  disgraceful  conduct  in  a  pro- 
fessional respect,  and  giving  in  the  notice,  as  particulars, 
rhese:  "That  he  did  infamously,  improperly,  and  unprofes- 
sionally,  advertise  and  distribute  advertising  circulars  claim- 
ing to  have  discovered  a  remedy  which  would  cure  La  Grippe 
(»r  influenza  in  a  few  hours  (and  assist  in  curing  a  numherof 


etc.,  and  that  said  advertising  pamphlets  were  distributed  to 
some  of  the  resident^  of  the  county  of  Ontario  and  through- 
out the  province.'' 

In  answer  to  a  letter  from  the  appellant's  solicitors  asking 
for  full  particulars  as  to  wherein  the  advertisement  or  cir- 
cular was  infamous  or  disgraceful,  the  solicitors  for  the 
College  madt'  response  referring  to  the  words  quoted,  and 
saying :  ^^  No  further  particulars  necessary ;  the  mere  fact 
o:-  Criehton  permitting  his  name  to  be  used  in  connection 
with  an  advertisement  of  a  patent  medicine,  which  appar- 
ently this  is,  is  sufficient  to  bring  him  within  the  wording  of 
the  Act.  We  cannot  see  that  we  can  give  any  further  par- 
ticulars." 

Thereupon  and  thereafter  the  inquiry  was  resumed,  and  a 
second  trial  had,  with  the  taking  of  further  evidence  in  addi- 
tion to  what  had  been  given  on  the  former  inquiry. 

The  rule  of  law  in  sucli  trials  is  that  the  accused  person  is 
not  to  Ije  taken  unawares — full  particulars  should  be  given 
60  that  he  may  be  fully  apprized  of  what  he  is  being  speci- 
fically charged  with :  Re  Washington,  23  0.  it  at  p.  309.  The 
charge  was  not  substantially  varied  from  what  it  was  at  first, 
and  the  new  evidence  given  was  not  essentially  different  from 
the  old,  with  this  single  exception  that  "  Grippura  "  had  been 
meanwhile  analyzed,  and  its  ingredients  reported  as  being 
about  8  per  cent,  of  hydriodic  acid  and  the  rest  glycerine  and 
water.  This  analysis  was  ex  parte,  and  the  accused  asserts 
that,  in  addition  to  these,  there  are  other  ingredients,  which 
he  does  not  disclose. 

Dr.  Criehton  was  again  called,  and  repeated  his  honest 
belief  that  all  the  sta teamen ts  were  true.  He  referred  to  Dr. 
Smith,  a  medical  graduate  of  Queen's  (not  licensed  in  this 
province),  who  writes  that  after  using  30  bottles  (not  per- 
sonally, I  assume),  he  was  convinced  that  many  of  the  state- 
ments in  the  circular  are  true.  The  accused  also  repeats  his 
offer  to  have  the  medicine  tested  by  other  doctors  in  fair 
eases,  or  in  any  hospital. 

The  prosecution  then  called  Dr.  Pyne  to  prove  his  analysis, 
rie  said  it  is  disgraceful  to  advertise  something  and  get 
money  by  it  when  it  will  not  cure;  it  would  be  misrepresenta- 
tion and  misleading.  *^  That  composition  would  cure  nothing 
that  I  know  of.     1  woiijcl  not  say  it  is  inipossih\e  to  cure  any- 
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thing,  but  1  do  not  know  that  it  doe&Z'  "  It  i:>  because  it  is 
against  professional  etiquette  (to  advertise  cures  and  to  keep 
remedies  secret)  that  I  say  it  is  diagraceful  and  infamous; 
that  is  from  a  doctor's  point  of  view/'  '^If  the  statements 
are  true,  I  would  not  consider  it  disgraceful  in  an  ordinary 
person  to  publish,  but  in  a  doctor  it  is  contrary  to  rules  laid 
down  h\  the  Ontario  Medical  Council,  and  would  l)e  dis- 
graceful." 

I  would  just  note  here  that  the  accused  wa>  admitted  t(» 
practic»e  before  thest*  rules  were  passed  by  the  council. 

Dr.  Pync*  continued :  "  Hydriodic  acid  is  not  in  the  Britihii 
P!iarirmcop<eia ;  it  is  not  recognized  as  an  offwial  preparation; 
it  is  hardly  used  at  all.  It  is  supposi?d  to  act  as  an  alterative 
and  lowerer  of  the  tenij)eiaturt»,  but  that  does  not  seem  to 
Ix*  statt^l  on  very  goo<l  nuthority.  .  .  .  It  is  possible  if 
may  have  that  «»fftHt." 

Dr.  Field,  having  heard  read  the  analyfeis,  said:  "As  to 
*(jrrippura,'  it  is  absolutely  worthless;  I  never  tried  it  for 
gripi^e."  In  reH»xaniination  he  is  asked:  **  It  would  bo  im- 
posing  on  the  credulity  of  the  people?"  A.  "  Yes;  obtaining 
money  for  soraetliing  which  was  not  true."  Mr.  Kerr  (coun- 
sel for  the  accused)  objects  to  the  leading,  and  asks,  "  If  it 
does  what  they  say  the  people  are  not  being  def raud(Mi  ?"  A. 
'*  If  it  does  what  he  says,  they  are  not." 

Dr.  Ferris,  again  examined,  says  it  was  infamous  to 
withhold  a  saleable  remedy  from  the  profession,  if  it  was,  itf 
claimed,  of  g(»neral  benefit,  and  that  the  statements  in  th*' 
circular  are  in  famous  and  disgraceful  from  a  medical  stand- 
|>oint. 

Fpon  ail  the  evidence  the  t^ommittei*  then  Jiiade  a  writteii 
report  to  th«»  council  finding  ])roved  the  charge  that  tin 
accused  did  infamously,  disgracefully,  improperly,  and  un- 
professional ly  advertise,  and  also  that  the  accused  endea- 
voured to  impos*^  on  the  credulity  of  the  public  for  the  pur- 
pose of  gain  by  attempting  to  deceive  such  persons  a^  might 
read  the  said  advertisements. 

My  brother  Mabee  comments  on  the  refusal  to  fumifll' 
particulars  an<l  to  su})ply  a  copy  of  the  first  evidence,  and  on 
the  ai)parent  neglect  of  the  council  to  read  or  master  all  th« 
«nidenc<%  and  1  agret?  with  his  obsenations  on  these  points. 

I  proceed  to  what  was  said  by  and  before  the  council  when 
th«'  roport  wns  adt>pted. 


ur.  L.  saia :  me  qiiesuon  is  a  ver}'  simple  one.  it  is 
not  whether  this  man  has  violated  any  code  of  ethics  or  not 
.  .  .  it  is  not  whether  he  has  advertised  or  not.  The 
question  is  simply  this:  he  is  an  educated  man,  medically 
educated,  and  a  graduate  of  the  College.  Can  an  educated 
medical  man,  acquainted  with  the  action  of  drugs,  advertise 
to  the  whole  community  that  a  remedy  which  he  keeps  secret, 
but  which  consists  of  a  few  drops  of  hydriodic  acid,  will  cuiv 
any  particular  diseast^  and  every  case  of  it  in  an  hour  or  t^'o  ? 
Is  that  fraud  or  not?'^ 

Dr.  H. :  "It  is  fraud,  of  course."' 

Dr.  B.  (Chairman  of  committee):  '*Thifi  man  has  had 
two  trials;  there  was  evidence  taken  at  both  of  these  trials, 
and  ...  I  maintain  that  he  has  been  conducting  a 
fraud,  and  .  .  .  the  council  cannot  do  anything  else  than 
strike  him  off  the  register.^^ 

The  President:  "Xot  to  punish  him.  hut  to  protect  the 
people.'^ 

Upon  which  the  motion  to  adopt  was  carried,  one  member 
not  voting  and  one  member  voting  "  nay." 

The  report  was  thus  affirmed,  with  its  rider  disclosing  a 
new  phase  of  the  investigation,  the  re^Jult  of  which  was  that 
the  bona  fides  and  truthfulness  of  the  accused  are  nega- 
tived, and  his  fraudulent  and  deceitful  conduct  affirmed. 

Without  taking  him  to  task  on  these  grounds,  it  is  in  effect 
assumed  that  he  did  not  and  could  not  believe  in  the  efficacy 
of  his  alleged  discovery ;  that  what  was  put  forth  in  his  cir- 
cular was  false;  that  acting  as  an  imposter  he  seeks  to  im- 
pose upon  and  lead  astray  a  credulous  public;  and  that  his 
whole  conduct  was  fraudulent  with  intent  to  deceive  the  com- 
munity for  his  own  personal  gain. 

Surely,  in  an  investigation  of  such  serious  moment,  in- 
volving professional  extinction  to  the  party  inculpated,  there 
should  have  been  at  the  outset  the  charge  formulated  in  this 
respect  of  fraud  and  falsity.  The  whole  evidence  for  the  de- 
fence must  have  assumed  a  very  different  aspect,  had  the  pro- 
secution been  framed  and  conducted  on  these  lines. 

Standing  with  the  simple  yet  comprehensive  charge  that 
the  man  advertised  his  business  setting  forth  the  curative  vir- 
tues of  his  medicine  (which  of  itself,  in  the  opinion  of  the 
witnesses,  constituted  infamous  and  disgraceful  conduct  from 

VOL.   VIII.   O.W.B.   NO.    21 — 62 


848  ''''^'  OMAKIO  WfJHKLY  HKPOmEH. 

a  professional  point  of  view),  this  was  covertly  diveru-d 
during  tln'  ( onrse  of  the  prooeedinofs.  go  that  in  the  issue  it  \^ 
found  that  the  statenientfi  in  the  circular  were  false :  that  ho 
knew  them  to  be  false:  that  he  made  them  with  intent  to  de- 
ceive and  impose  on  the  public;  and  that  the  whole  systen) 
of  falsehood  and  imposition  was  merely  for  the  purpose  of 
making  money.     .     .     . 

No  doubt,  the  provincial  legislation  was  suggested  by  tin 
provision  found  in  the  English  Mf^dical  Act  of  1858,  21  &  22 
Vict.  ch.  90.  sec.  29.  By  this,  if  a  medical  practitioner  wa.-, 
after  due  inquiry,  adjudged  by  the  medical  council  to  hav»' 
been  guilty-  of  infamous  conduct  in  any  professional  respect, 
his  name  might  be  erased.  The  council  were  made  the  soL- 
judges,  and  no  appeal  lay  if  one  was  found  guilty  by  the  coun- 
cil after  due  inquiry.  But  internal  evidence  indicates  that  tlk- 
real  origin  oi  our  statute  is  sec.  Kl  of  the  English  Dentists  A<'t 
of  1878  ( tl  o;  42  Vict.  ch.  ;?3),  by  which  it  is  enacted  that  if 
a  person  registered  as  a  dentist  has  been  guilt}-  of  any  infam- 
ous or  disgraceful  conduct  in  a  professional  respect,  he  shall 
be  liable  to  luive  his  name  erased  by  the  council.  Other  provi- 
sions follow  as  to  trivial  offences,  etc..  which  are  found  in  our 
legislation,  thus  ear-marking  its  origin.  The  section  of  tin- 
Ontario  Act  applicable  to  tins  prosecution  first  appeared  as  a 
new  provision  by  way  of  amendment  to  the  existing  Medical 
Act  in  188?  (oO  c^-  51  Vict.  ch.  24,  sec.  3).  which  is  now  found 
in  E.  S.  0.  isi);  ch.  17G,  sec.  33  (j).  Power  is  given  to  the 
Council  to  erase  the  name  of  any  registered  physician  who  ha^ 
been  guilty  '"  of  any  infamous  or  disgi-aceful  conduct  in  a 
professional  ivspect."  These  words  have  been  treated  in  the 
mouths  of  w-itnes>es  as  if  the  last  word  was  "  aspect '"  and  not 
respect.  The  meaning  of  the  statute  is  not  what  i- 
"  infamous  or  disgraceful  ^'  from  a  professional  point  of  view, 
or  as  regarded  by  a  doctor,  and  as  construed  in  the  light  oi 
the  written  or  unwritten  ethics  of  the  profession :  it  is  whether 
his  conduct  in  the  practice  of  his  profession  has  been  inf anion- 
or  disgraceful  in  the  ordinary  sense  of  the  epithets  and  acconl- 
ing  to  the  cominon  judgment  of  men. 

The  language  of  the  English  Judges  on  tlu*  liki'  words  in 
the  Medical  Act  afford  a  good  definition. 

In  Allinson  v.  General  Council  of  Medical  Educatiou., 
[1894]  1  Q.  B.  :r)0,  761,  T/>rd  Esher,  M.E.,  and  his  brethren, 
constrne  the  words  '^  infamous  conduct  in  a  professional  re- 
spect"  thus:   "If   it   is  shewn   that  a   medic4il   man  in  tho 
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practice  of  his  profession  has  doue  soraethiug  with  regard 
\o  it  which  would  be  reasonably  regarded  as  disgi-aeeful  or. 
dishonourable  by  his  professional  brethren  of  good  repute  and 
competency — then  it  is  open  for  the  medical  council  to  say 
that  he  has  been  guilty  of  infamous  conduct  in  a  professional 
rr»spect/' 

Tlic  meaning  is,  perhaps,  made  more  clear  when  we  coupkj 
with  this  the  words  of  Bowen,  L.J.,  speaking  as  to  the  Medi- 
cal Act:  ^' Upon  a  charge  of  infamous  conduct  in  some  pro- 
fessional respect,  the  particulars  which  should  1)e  brought  to 
his  attention  in  order  to  enable  him  to  meet  that  charge  ought 
to  be  particulars  of  conduct  which  if  ^tablished  is  capable  of 
I  eing  viewed  by  honest  men  as  conduct  which  is  infamous. 
.  .  .  If  nothing  is  brought  before  the  tribunal  which 
could  raise  in  the  minds  of  honest  persons  the  inference  that 
infamous  conduct  had  been  established,  that  would  go  to  shew 
there  had  not  been  a  due  inquiry:"  Leeson  v.  General  Coun- 
cil of  ^[edical  Education,  43  Ch.  D.  366,  383-4. 

In  The  Queen  v.  General  Council  of  Medical  Education,  3 
K.  «!c  E.  525,  Crompton  and  HUl,  JJ.,  treated  the  phrase  "in- 
famous conduct  in  a  professional  respect'"  as  equivalent  to 
•'  infamous  professional  conduct." 

Xow,  the  essence  of  the  inquiry  here  (not  as  it  was 
liegun,  but  as  the  committee  regarded  it  at  the  end)  was 
falsehood  or  no  falsehood,  fraud  or  no  fraud,  deceit  or  no 
•leceit. 

As  said  b\  Haisbiiry,  L.C.,  in  Beneficed  Clerk  v.  Lee, 
[1897 1  A.C.  226,  i230,  "a  false  statement  made  knowingly  in 
order  to  gain  some  benefit  is,  whatever  is  the  subject  matter 
uf  the  statute,  and  in  every  sense  of  the  tenn,  an  immoral 
act.^'  And  as  to  "  defraud "  and  "  deceive  '"  one  cannot 
find  a  more  terse  or  happy  elucidation  of  the  meaning  than 
is  given  by  Buckley,  J.,  in  In  re  liOndon  and  Globe  Finance; 
Corporation,  10  Mans.  B.  C.  198,  202:  "To  deceive  is  to 
induce  a  man  to  believe  that  a  thing  is  true  which  is  falst; 
and  which  the  person  practising  the  deceit  knows  or  believes 
to  be  false.  To  defraud  is  to  de])rive  by  dcn-eit;  by  deceit  to 
induce  a  man  to  act  to  his  injury.  To  deceive  is  by  falsehood 
to  induce  a  state  of  mind:  In  defraud  is  by  deceit  to  induce 
a  course  of  action." 

Thus  tested,  how  stands  the  evidence?  The  statements 
made  wen*  believed  to  he  true  hv  the  accused,  and  he  is  a 
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^ood  repute  for  truth  and  integriiy.  The  fact  of  *^  Grippura'' 
being  efficacious  is  attested  by  the  written  certificatep 
of  people  of  intelligence  and  of  well-known  reputable  char- 
actor — some  of  them  also  of  medical  learning.  As  a  proof  of 
bona  fides,  the  phvf^ician  offers  to  submit  his  medicine  to  any 
fair  test.  And  in  the  books  and  pamphlets  laid  before  us  iti§ 
inauifcst  that  hydriodic  acid  is  now  well  known  and  is  ac- 
counted to  be  of  varied  excellence  by  American  physicians— 
against  whose  competence  no  suggestion  has  been  made. 

On  the  other  hand,  expert  opinion  is  offered  of  the  worth- 
lessness  of  liydriodic  acid  by  gentlemen  of  the  medical  pro- 
fession who  do  not  know  and  have  not  used  or  tried  the 
acid.  Surely  the  better  plan  is  to  waive  matters  of  personal 
etiquette  and  have  the  thing  brought  to  a  practical  and 
satisfactory  as  well  as  scientific  test  by  skilled  observers  in 
applied  medicine. 

The  broad  distinction  between  the  Washington  case,  23  0- 
K.  299  (from  which  judgment  the.framers  of  the  *' rider'*  in 
this  case  appear  to  have  borrowed  their  language)  and  the  pre- 
sent, is  that  there  the  accused  dared  not  or  would  not  or  did 
not  deny  what  was  charged  against  him — by  his  >ilence  he 
in  effect  confessed  its  truth  and  admitted  his  falsehood :  see  p. 
310.  The  false  statement  there  acted  upon  by  the  council  and 
confirmed  by  the  Court  as  sufficient  to  be  "  infamous  '*  wa5 
the  repn'sentation  that  persons  in  the  last  stage  of  consump- 
tion were  suffering  from  catarrhal  bronchitis,  and  that  he 
could  cure  them. 

Now,  I  am  far  from  belittling  the  importance  of  profes- 
sional ethics  in  regard  to  physicians  or  other  learned  pro- 
fessions. There  is  no  doubt  that  this  man  has  grievously 
offended  against  the  conventional  rules,  well  recognized, 
though,  it  may  be,  not  forming  a  written  code,  which  obtain 
among  the  members  of  every  learned  and  honourable  pro- 
fession. In  two  respects  he  has  violated  proper  decorum: 
modesty  and  propriety  have  been  forgotten  in  his  self- 
advertising  and  discreditable  proclamations;  and  he  has. 
in  the  second  place,  kept  to  himself  and  for  himself  an 
apparently  valuable  remedy,  and  has  not  made  known  the 
formula  in  order  that  its  benefit  may  be  shared  in  by  the 
profession  and  the  public. 

But  neither  of  these  offences  against  the  comity  of  the 
linifr^vinn    uf^iu...    |VT    '•I*,    impiitjirion    i*f    iiinnil    iMiquttj 


and  "disgraceful/^  Yet  obnoxious  conduct  is  sufficient  to 
put  the  offender  practically  outside  of  the  professional  pale, 
but  whether  it  can  call  down  the  statutory  punishment  of 
exclusion  from  practice  seems  to  rae,  as  at  present  advised, 
to  be  answerable  in  the  negative. 

To  revert  to  the  advertising  question.  The  English  rule 
against  it,  even  in  the  most  modest  form,  is  exceedingly 
strict;  not  so  in  America  and  Canada,  where  a  moderate 
and  limited  use  of  advertisement  is  permissible.  One  reason 
of  the  rule  (though  there  are  others)  grew  out  of  the  de- 
sire to  mark  emphatically  the  distinction  between  a  trade 
and  a  profession.  In  the  case  of  a  mere  money-making 
business,  advertising  in  any  and  every  extreme  of  extrava- 
gance and  exaggeration  is  considered  a  legitimate  outcome 
of  sharp  competition.  The  professional  man,  however,  is 
not  on  this  plane;  he  is  not  to  thrust  himself  forward  and 
tiolicit  patients  by  any  form  of  public  appeal.  It  was  re- 
garded in  the  profession  as  a  badge  of  charlatanism  to  ad- 
vertise in  any  but  the  simplest  way  of  giving  notice  of  the 
whereabouts  of  th(»  practitioner^s  office.  The  venders  of 
patent  medicines  and  proprietary  remedies  might  puff  their 
wares  and  publish  their  testimonials  and  tout  for  customers ; 
but  not  the  physician.  No  doubt,  as  said  by  Dr.  Brudenel 
Carter :  •'  Medical  men,  from  the  necessity  of  living,  have 
beeoiue  indifferent  to  the  censures  of  the  body  of  the  pro- 
fession, or  to  the  knowledge  that  they  are  offending  against 
the  great  consensus  of  professional  opinion.  They  have  a 
living  to  get,  and  they  get  it  by  such  means  as  offer  them- 
selves. Competition  induces  struggling  physicians  to  follow 
courses  not  always  consistent  with  self-respect,  and  which 
fall  short  of  a  high  standard  of  honour  and  propriety:'^  11 
International  Journal  of  Ethics,  p.  2^!.  This  is  the  shelter 
iiader  which  the  appellant  takes  refuge,  and,  though  his 
action  may  be  undesirable  and  reprehensible,  derogatory  to 
himself  and  injurious  to  the  higher  interests  of  the  profes- 
sion, it  perliap<  h;i>  to  be  left  to  himself  as  to  its  diseoii- 
tiuuanee. 

T-o  deal  Jurlih-r  with  bis  '*  secreliveues^,"'  as  a  witness 
calls  it.  The  niics  whirh  govern  English  medieval  practice 
(e.g.,  those  promulgated  by  the  Royal  College  of  Physi- 
cians and  Surgeons)  forbid  the  use  of  secret  remedies  and 
methods  i»f  treatment,  and  the  rule  is  enforo(»d  by  appro- 


nostrums)  are  special  preparations  oi  wnicn  tne  lonnma^ 
are  unknown  in  whole  or  *n  part.  The  reason  why  the\ 
should  not  be  encouraged  is  because  it  is  unscientific  t^' 
prescribe  a  dose  of  anything  the  nature  of  which  the  phv^i- 
cian  does  not  know.  Hence  it  easily  follows  that  if  onr 
discovers  something  wliich  proves  of  real  efficacy  in  disea.-t 
the  ethical  claims  of  the  profession  persuade,  if  not  com- 
pel, him  to  place  his  discovery  at  the  disposal  of  his  breth- 
ren and  the  public,  without  other  reward  than  ])rof('SsioiiH' 
approval  and  public  esteem. 

If,  however,  a  stronger  compulsion  arising  out  of  hi> 
own  needs  and  the  stress  of  competition  among  the  inemb(*r> 
of  a  crowded  profession  overmaster  the  ethical  claim,  an«i 
he  retains  control  and  proprietorship  of  his  nostrum,  tliei 
lie  has  to  incur  the  condemnation  of  his  fellows,  in  placini: 
money-making  above  the  high  standard  of  his  profession. 

There  is,  however,  a  distinction  marked  in  the  cases  \n'- 
iween  patent  and  proprietary  medicines.  Patent  mediciiie> 
aj-e  properly  those  the  component  parts  of  which  are  o^ 
ncord  in  the  Patent  Office,  and  any  one  can  by  inquire-  tin«l 
out  of  what  ttiey  are  made  up,  whereas  the  ingredients  <»t 
a  nostrum  or  proprietary  medicine  can  only  be  ascertaine<l 
by  analysis:  J^harmaceutical  Society  v.  Armson,  [1894]  '.' 
Q.  B.  720,  72G.  It  is  permissible  for  the  physician  to  pi>- 
^.(•ril)e  this  kind  of  patent  medicine,  and  even  as  to  nostnim- 
there  is  this  to  be  ol)sorved:  if  knowledge  exists  or  is  ob- 
tained of  the  substantial  ingredients  entering  into  the  com- 
position of  the  senvt  remedy,  then  its  use  might  be  justi- 
lied  both  ])y  the  discoverer  and  other  members  of  the  pr<»- 
t'ession:  Dr.   SaundbyV  Medical  Ethics   (1902),  p.  67. 

1  think  there  is  no  doubt  but  that  the  substantial  ui- 
gredient  which  gives  importance  to  *'  Grippura  "  has  Ixvi. 
laid  bare  by  analysis,  and  that  it  is  sufficiently  made  known 
to  th(^  profession  to  indict  the  next  step  (which  I  ventun- 
to  recoininend),  viz.,  to  apply  the  practical  test  a.*^  to  i^- 
alleged  etlicacy  in  various  ailment.s. 

If  the  use  of  hydriodic  acid  in  this  and  other  like  pre- 
parations known  and  prescribed  by  United  States  physi- 
cians is  in  truth  an  agent  of  varied  use  and  value  in  tht 
treatment  of  diseases,  it  is  surely  a  tiling  to  be  taken  up  b> 
the  profession  and  applied  to  public  needs.  If,  after  satis- 
fjictory  testin«r.  it  stands  approved,  it  will  not  need  to  bf 


used  by  their  patients. 

There  appears  to  me  to  be  a  good  suggestion  in  the  vie\\ 
presented  by  Dr.  Saundby  (though  he  writes  of  cases  which 
do  not  respond  to  the  usual  treatment.)  He  writes :  "  The 
application  of  new  niothods  of  treatment  and  of  new  rem- 
edies ought  not  to  be  undertaken  without  due  and  good 
cause.  The  general  reason  for  such  experiments  is  the  im- 
possibility of  progress  without  the  trial  of  new  suggestions, 
and  on  particular  grounds  the  remedy  may  be  resorted  to 
if  there  is  reasonable  prospect  of  its  affording  relief,  ami 
that  it  is  harmless :"    Medical  Ethics  (1902),  p.  55. 

Upon  the  present  evidence  it  does  not  appear  to  br 
proved  (always  assuming  honesty  and  fair  dealing  to  begin 
with)  that  the  alleged  discovery  is  a  mere  pretence;  tliat 
the  remedy  is  worthless  and  neither  cures  nor  helps  those 
who  take  it;  that  the  whole  scheme  is  a  delusion;  that  it  i> 
put  forward  dishonestly  or  carelessly  not  for  the  good  «•! 
the  public  but  for  the  gain  of  the  advertiser. 

If,  however,  it  fails  to  stand  the  scientific  as  well  as  tlir 
e^mpirical  testing,  the  situation  may  be  vers'  materiaPy 
changed.  The  question  after  that  would  probably  1»«- 
whether  he  could  reasonably  and  sincerely  retain  faith  ir 
the  virtues  of  "  Grippura  "  and  honestly  recouuuend  an(i 
advertise  it  on  that  footing. 

The  medical  council  dues  not  appear  to  possess  such 
extensive  power  to  discipline  and  exclude  delinquents  as 
has  been  given  by  the  legislature  to  the  Law  Society.  To 
the  Benchers  is  intrusted  power  to  inquire  into  the  conduct 
of  lawyers  who  are  charged  with  professional  misconduct  or 
with  conduct  unbecoming:  a  m(;mber  of  the  Law  Society: 
R.  S.  0.  1897  eh.  172,  sec.  44.  Under  such  language  there 
is  power  to  deal  with  cases  where  the  charge  is  violation 
of  the  conventional  or  other  regulations  which  are  either 
prescribed  or  commonly  observed  in  the  profession:  see 
Ex  p.  Pyke,  6  B.  &  S.  70:5,  per  Cockburn,  C.J. 

So  to  more  limited  extent  in  medicine,  if  one  has  been 
admitted  to  practice  on  certain  explicit  conditions,  and  has 
given  an  undertaking  to  observe  these  (e.g.,  a  promise  not  to 
advertise  in  any  offensive  way),  his  breach  of  that  engage- 
ment might  well  be  regarded,  if  v\nl fully  and   deliberately 


and  again  in  the  same  connection  in  Partridge  v.  General 
Council  of  Medical  Education,  25  Q.  B.  D.  90,  95. 

That  element  is  wanting*  in  the  case  now  in  hand;  at  all 
events  no  definite  delinquency  is  charged  in  that  respect, 
for  no  code  of  medical  ethics  was  in  force  here  till  about 
1898;  before  that  time  the  matter  of  conforming  oneself  to 
medical  ethics  or  etiquette  rested  in  the  honour  and  «rood 
sense  of  the  individual. 

The  conclusion  I  reach  is  that  there  has  not  been  a  due 
inquiry  in  this  Crichton  case,  and  the  appeal  should  be  al- 
lowed. As  a  consequence  his  name  (if  struck  off)  should 
be  restored  to  the  register;  but  this  judgment  is  to  be  with- 
out prejudice  to  the  question  whether  on  subsequent  in- 
quiry there  may  not  appear  to  be  proper  grounds  for  erasing 
his  name.  This  is  the  term  which  was  imposed  in  the  Part- 
ridge case,  25  Q.  B.  D.  95. 

As  to  costs :  1  cannot  say  that  this  proceeding  has  1)een 
frivolous  or  vexatious :  the  conduct  of  the  appellant  has  been 
such  as  to  provoke  complaint  and  to  invite  investigation, 
jie  has  offended  against  the  provisions  of  the  Ontario  eodf 
of  ethics    which  declares  it  to  be  derogatory  to  the  dignitv 
and  prestige  of  the  profession  to  resort  to  these  practicr- 
of  secrecy  on  the  one  hand  and  publicity  on  the  oth<^r— 
which,  though   not  in   force   when  he   was   registered,  yt-t 
declare  the  professional  standard  of  conduct  which  he  ha.- 
disregarded,  to  set  up  a  trade-standard  for  himself,  so  that 
while  in  the  result  he  may  l)e  right  legally,  he  is  wron^ 
professionally.     Having  regard  to  these  and  like  r()n>idera- 
tions.  I  do  not  think  that  the  council,  who  are  diM-har^ins: 
a  quasi-public  duty,  should  be  called  upon  to  pay  costs  of 
the  investigation  or  of  this  appeal. 

Magkl:  and  Mabke.  J.T..  concurred,   for  reason>  <tiito<^ 
by  each  in  writing. 
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OHAliBEBS. 

MONTGOMERY   v.  KYAX. 

Juri/  Notue — Striking  out — Separate  SittirKjs  for  Jnry  and 
Non^jury  Cases — Practice. 

Motion  by  plaintilf  to  strike  out  the  delendant'jj  jury 
iiotire  in  an  action  upon  a  promissory  note,  in  which  the 
venue  wa^s  laid  at  Toronto.  The  motion  was  addressed  to  the 
discretion  of  the  Court,  and  was  not  based  upon  irregularity. 

\V.   N.  Ferguson,  for  plaint i  IT. 

W.  M.  Hall,  for  defendant. 

Meredith,  C.J. : — i  think  the  jury  notice  must  be  struck 
(Hit.  It  is  a  matter  of  discretion  whether  it  should  be  or 
not.  While  the  practice  w^here  the  venue  is  laid  out  of 
Toronto  is  not,  except  in  very  rare  ca^es,  to  make  an  order 
in  Chambers,  but  to  leave  the  matter  to  be  dealt  with  by 
tlie  trial  Judge,  a  different  practice  is  adopted  where  the 
venue  is  laid  where  there  are  separate  sittings  for  the  trial 
of  jury  and  non-jury  cases,  the  latter  practically  a  continu- 
ous sitting  throughout  the  year;  and  in  such  cases,  when* 
the  action  is  one  that  plainly  ought  to  be  tried  without  a 
jury,  in  order  to  prevent  the  jury  list  being  incumbered 
\vith  such  cases,  thereby  involving  a  very  considerable  ex- 
jionse  to  the  city,  county,  or  province,  because  other  jury 
cases  would  have  to  wait  while  such  a  case  was  being  tried 
without  a  jury,  the  practice  is  to  strike  out  the  jury  notice. 
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Thib  it*  plainly  a  case  which  would  be  tried  without  a 
jury — a  case  of  investigation  of  accounts. 

The  order  must  go.     Costs  in  the  cause. 


Cart\vri(;ht.   Master.  December   17th.  IHCKj. 

chambers. 

HAINES  V.  YEAESLEY. 

Sumfnary  Judgment — Rule  60S — Action  on  Promissory  Xoff 
— Defence — Note  given  on  Conditional  Undertaking. 

Motion  by  plaintiff  for  summan-  judgment  under  Rule 
()03  in  an  action  on  a  proinissor}'  note  given  by  defendant  t/> 
plaintiff. 

H.  U.  McPherson,  for  plaintiff. 

C.  P.  Smith,  for  defendant. 

The  Master: — ^Defendant's  affidavit  sets  out  the  trans- 
action which  led  to  the  giving  of  the  note.  He  then  sajf 
(paragraph  6)  that  plaintiff  "  suggested  that  I  should  give 
my  promissory  note  for  $1,000,  and  that  he  would  hold  same 
and  would  not  negotiate  it,  and  that  he  would  not  call  upoD 
me  for  payment  of  same  unless  and  until  I  collected  the 
amount  thereof  from  (one)  Henderson/'  The  following 
paragraph  allc»gt»s  that  '^  in  pursuance  of  the  request,  for 
the  purposes  and  subject  to  the  conditions  in  the  paragraph 
preceding,  T  gave  to  plaintiff  the  promissory  note  in  que.*- 
tion." 

There  is  no  impeachment  of  this  affidavit;  plaintiff^ 
contention  being  that  no  such  defence  can  be  set  up  ac- 
cording to  the  well-established  principle  as  to  written  con- 
tracts. 

The  defendant  relies  on  sec.  21,  sub-sec.  (2),  clause  (b). 
of  the  Bills  of  Exchange  Act,  and  sec.  88.  and  cites  Com- 
mercial Bank  of  Windsor  v.  Morrison,  32  S.  C.  R.  98. 

After  considering  the  matter,  I  think  that  defendant 
should  1)0  allowed  to  submit  his  contention  to  the  Court 


1X8  validity  can  be  tried  as  on  a  demurrer,  if  the  facts  are 
not  in  dispute. 

The  motion  is  dismissed;  costs  in  the  cause.    Defendant 
should  in  every  way  facilitate  a  trial  of  the  action. 


Decemher    l?Tii.  1J>06. 

DIVISIONAL    COURT. 

HORWOOD  V.  MACLAREN. 

Architect — Work  cmd  Material  Ordered  for  Building — Ab- 
sence of  Authority  from  Owners  or  Contractors — Warranty 
of  Authority — Personal  Liability — Principal  and  Agent, 

Appeal  by  defendant  from  judgment  of  Mabee,  J.,  at 
the  trial,  in  favour  of  plaintiffs  for  $295  and  costs,  in  an 
action  for  the  price  of  work  and  material. 

Glyn  Osier,  Ottawa,  for  defendant. 

E.  F.  Burritt,  Ottawa,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 

Clute,  J.: — Plaintiffs  are  stained  glass  manufacturers; 
defendant  is  an  architect  practising  in  the  city  of  Ottawa. 

In  the  spring  of  1905  defendant  was  employed  by  the 
trustees  of  the  Cobden  Methodist  Church  to  prepare  plans 
and  specifications  and  supervise  the  construction  of  a  new 
church  at  Cobden. 

The  whole  contract  was  let  to  one  Simpson,  including 
the  windows  in  question. 

Defendant  admits  that  he  was  not  authorized  either  by 
the  contractor  Simpson  or  the  trustees  to  enter  intr)  a  con- 
tract for  either  of  them. 

According  to  plaintiffs'  evidence,  the  defendant  tele- 
phoned ])laintiffs  asking  them  to  put  in  a  tender,  which 
they  did.     The  following  is  a  copy: 


jrii.  o.  XT.  jxiauiart;!!, 

"  104  Sparks  Street, 

Ottawa,  Ont. 

•'Dear  Sirs: — In  reply  to  your  inquiry  re  Methodist 
Church  in  Cobden,  we  beg  to  quote  you  the  sum  of  $340  for 
all  windows  shewn  on  elevations  and  pointed  out  by  you. 
being  two  large  windows,  one  front  and  side  entrance,  tran- 
soms, two  single  lights  east,  two  tower  lights,  two  double 
lights  west,  one  light  in  choir,  three  lights  entrance  to 
choir,  three  single  lights  rear.  .Design  to  be  similar  to 
one  sent  you.     Quotation  includes 

2  vents  1  ft.  8  in.  x  2  ft.  6  in.,  large  window. 

2  vents  1  ft.  7  in.  x  2  ft.  6  in.,  west. 

1  vent   2  ft.  9  in.  X  2  ft.  6  in.,  choir. 

1  vent   2  ft.  2  in  X  2  ft.  2  in.,  entrance  to  choir. 

1  vent  2  ft.  2  in  X  2  ft.  2  in.,  rear. 

2  vents  2  ft.  2  in  x  2  ft.  2  in.,  east. 

And  the  whole  properly  placed  in  church  finished  complete;, 
with  all  freight  and  cartage  paid  by  us,  scaffolding  neces- 
sary for  placing  supplied  by  committee. 

"  Hoping  to  be  favoured  with  your  esteemed  order,  we 
are. 

'^  Yours  truly, 

"'  11.  Horwood  &  Sons, 
•'  per  C.  G.  Horwood, 
•Mgr.'- 

Some  time  after,  being  at  defendant's  office  on  other 
business,  C.  H.  Horwood,  one  of  the  plaintiffs,  asked  defen- 
dant about  the  tender,  and  he  was  told  to  go  on  with  the 
work,  and  he  thereupon  made  the  following  entry  in  his 
memorandum  book:  "J.  P.  Maclaren,  architect,  ordered 
windows  for  Cobden  Church.'^  Plaintiffs  took  the  neces- 
sary measurements,  and  completed  the  work.  Simpson,  the 
contractor,  offered  to  put  them  in,  and  plaintiffs,  being 
very  busy  at  the  time,  instructed  him  to  do  so,  and  shipped 
the  glass  to  his  address  at  Cobden,  and  he  put  them  in  for 
plaintiffs  and  sent  them  his  bill.  This  amount  has  been 
deducted  from  the  price  by  the  trial  Judge,  and  the  judfir- 
ment  entered  is  for  the  balance. 

Plaintiffs,  not  having  received  payment,  applied  to  de- 
fondant,  who  stated  that  he  could  not  srive  a  eertifieate  im- 


that  there  was  trouble  at  Cobden,  and  requested  them  to 
send  their  bill  to  the  trustees.  Plaintiffs  replied  that  they 
^*had  been  dealing  with  the  committee  through  him/^  as 
they  understood,  and  had  no  suspicion  of  any  trouble,  and 
informed  defendant  that  they  held  him  or  the  committee 
responsible  for  the  work.  The  committee  repudiated  all 
responsibility,  as  they  had  let  the  contract  to  Simpson,  and 
plaintiffs  were  not  aware  that  the  Simpson  contract  included 
this  glass,  but  on  the  contrary  were  told  by  defendant  that 
they  would  be  paid  by  the  conmiittee  direct.  Simpson  be- 
came insolvent  in  September,  1905,  and  assigned  all  moneys 
coming  to  him  under  the  contract  to  a  bank,  to  whom  the 
payments  were  made  by  the  committee,  in  part  without  the 
architect's  certificate.  Plaintiffs  had  in  fact  no  contract, 
either  with  Simpson  or  the  trustees,  but  furnished  the  glass 
at  the  request  of  defendant,  supposing  that  he  was  author- 
ized by  the  trustees  to  order  it.  The  glass  and  work  were 
accepted,  but  the  trustees,  having  paid  the  assignee  of  the 
contractor  in  full  for  the  contract,  refused  to  pay  plaintiffs. 

The  evidence  of  defendant  conflicts  somewhat  with  the 
facts  as  given  by  plaintiffs.  The  Judge  has  given  effect  to 
plaintiff's  evidence,  and  I  cannot  say  that  he  is  wrong  in 
so  doing. 

Upon  the  facts  as  offered  by  plaintiffs,  I  am  of  opinion 
that  defendant  has  rendered  himself  liable.  He  invited 
the  tender,  held  out  that  plaintiffs  would  be  paid  by  the 
trustees,  and,  plaintiffs  having  acted  in  good  faith  and  fur- 
nished the  glass  at  his  request,  and  the  trustees  not  having 
authorized  defendant  to  make  them  liable,  rendered  him- 
self liable,  on  breach  of  the  implied  warranty,  that  he  had 
such  authority.  I  do  not  think  the  Statute  of  Limitations 
can  help  defendant,  if  at  this  late  date  he  were  allowed  to 
plead  it.  It  has,  I  think,  no  application  to  the  present 
case.  The  goods  were  in  fact  furnished  and  accepted  by  all 
concerned;  there  is  not  and  never  was  any  dispute  as  to 
their  quality.  The  whole  dijBBculty  has  arisen  by  the  archi- 
tect taking  upon  himself  to  do  that  which  he  had  no  au- 
thority for  doing,  and,  however  hard  it  may  be,  he  must 
suffer  the  consequence. 

Appeal  dismissed  with  costs. 
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DIVISIONAL  COURT. 

BOOTH  V.  CAXADIAX  PACIFIC  R.  W.  CO. 

Appeal  to  Divisional  Court — County  Court  Appeal — RigU  of 
Appeal — Appeal  from  Order  of  County  Court  in  Term 
Dismissing  Motion  for  New  Trial  in  Action  Tried  by  a 
Jury — County  Courts  Act,  sec.  51. 

Motion  by  plaintiff  for  an  order  quashing  an  appeal  by 
defendants  from  an  order  of  the  County  Court  of  Carleton. 
in  term,  dismissing  defendants^  motion  for  a  new  trial, 
upon  the  ground  that  no  appeal  lies  from  such  an  order. 

W.  E.  Middleton,  for  plaintiff. 

D^Arey  Scott,  Ottawa,  for  defendants. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J.. 
(^LUTE,  J.),  was  doliverod  by 

Clute,  J. :— The  County  Courts  Act,  R.  S.  0.  1897  ch 
55,  sec.  51,  governs  appeals  to  a  Divisional  Court.  Sub- 
section (4)  provides  that  where  there  has  been  a  trial  with  a 
jury,  a  motion  for  a  new  trial  shall  be  made  to  the  County 
Court. 

This  case  was  tried  by  a  jury. 

If  plaintiff  is  entitled  to  succeed  in  this  motion,  the 
effect  is  that  in  a  case  of  this  kind  no  appeal  can  be  had 
to  a  Divisional  Court,  and  the  question  is,  whether  the  in- 
tention of  the  legislature  was  to  limit  an  appeal,  in  a  case 
of  this  kind,  to  the  County  Court.  Sub-section  (1)  pro- 
vides that  any  party  to  a  cause  or  matter  in  the  County 
Court  may  appeal  to  a  Divisional  Court  from  the  judgment 
directed  by  a  Judge  of  the  County  Court  to  be  entered  at 
or  after  trial  in  a  case  tried  without  a  jury,  and  also  in 
any  case  tried  with  a  jury  to  which  sub-sec  (4)  does  not 
apj)ly.  This  clause  would  seem  to  contemplate  a  certain 
class  of  cases,  to  be  tried  with  a  jury,  in  which  there  is  an 
appeal  to  a  Divisional  Court. 

In  Donaldson  v.  Wherry,  29  0.  R.  552,  the  jury  found 
m  fflvmir  of  dpfpudant*  and  jiiriginent   wa^  entered  in  his 


the  County  Court  Judge  in  term  made  an  order  setting 
aside  the  verdict  and  judgment,  and  ordering  judgment  to 
\)e  entered  for  plaintiff.  It  was  held  that  an  appeal  by  de- 
fendant from  the  order  of  the  County  Court  Judge  in  term 
lay  to  a  Divisional  Court.  Street,  J.,  points  out  that  the 
right  under  sub-sec.  (1)  of  appeal  to  a  Divisional  Court  in 
that  case  was  not  taken  away  by  sub-sec.  (4),  because  it  was 
not  an  application  for  a  new  trial. 

In  Irvine  v.  Sparks,  31  0.  R.  603,  it  was  held  that  an 
appeal  did  not  lie  from  a  judgment  of  the  County  Court 
setting  aside  a  verdict  and  ordering  a  new  trial,  the  appeal 
liiiving  been  taken  under  sub-sec.  (4). 

In  Leishman  v.  Garland,  3  0.  L.  R.  241,  1  0.  W.  R.  22, 
there  was  an  appeal  by  plaintiff  to  a  Divisional  Court  from 
the  judgment  of  the  senior  Judge  of  the  County  Court,  in 
term,  setting  aside  the  judgment  of  the  junior  Judge  of 
the  same  Court  in  favour  of  the  appellant  at  a  trial  without 
a  jury.  It  was  there  held  that  the  motion  was  properly 
made  under  sub-sec.  (2)  and  not  under  sub-sec.  (4),  and  none 
the  less  so  l>ecau8e,  in  the  alternative,  a  new  trial  was 
moved  for;  sub-sec.  (5)  providing  that  if  the  party  moves 
before  a  County  Court  under  sub-see.  (2)  in  a  case  in  which 
he  might  have  appealed  to  the  High  Court,  he  shall  not  be 
entitled  to  appeal  from  the  judgment  of  the  County  Court 
to  the  High  Court,  but  the  opposite  party  shall  be  entitled 
to  appeal  therefrom  to  the  High  Court. 

It  was  strongly  urged  by  Mr.  Scott  that  the  judgment 
in  the  previous  appeal  in  this  case  from  the  County  Court 
was  decisive  of  the  present  motion,  and  that  the  appeal 
>Kould  be  heard. 

At  the  first  trial  of  this  action  before  Judge  MacTavish 
and  a  jury,  judgment  was  given  for  plaintiff  on  the  answers 
of  the  jury.  An  application  was  then  made  in  term  for  a 
new  trial  or  for  judgment  for  defendant,  and  judgment 
was  thereupon  given  in  favour  of  defendant,  from  which 
plaintiff  appealed  to  a  Divisional  Court,  and  objection  was 
taken  to  the  motion  being  heard,  on  the  ground  that  the 
Court  had  no  jurisdiction  to  entertain  the  appeal,  and 
Leishman  v.  Garland  was  cited  in  support  of  the  objection. 
The  Court,  however,  held  that  such  an  appeal  lay.  It  will 
he  seen  that  iho  faet«  on  that  application  wore  the  reverse 
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ol  tho  present.  The  judgment  entered  on  the  findiii^rs* 
of  the  jury  having  been  reversed  in  term,  the  Court  held 
that  an  appeal  lay.  In  the  present  applieation  the  County 
Court  in  term  confirmed  the  decision  of  the  jury. 

The  present  case  having  been  heard  by  a  jur}-,  and  the 
judgment  entered  at  the  trial  upon  the  findings  of  the  jurj* 
having  been  confirmed  in  term  by  the  County  Court,  I 
think  there  is  no  appeal  in  such  a  case  to  tlie  Divisional 
Court,  and  tlie  present  appeal  should  be  quashed. 


:Moss.   C.J.O.  December    ITth.    11>0H. 

C.A.-CHAMBERS. 

BURKK  v.  TOWXSHIP  OF  TILBUEY  XORTH. 

Appeal  to  Court  of  Appeal — Leave  to  Appeal  from  Ordrr  of 
Divhional  Court  —  Triflmg  Amount  Involved — Unim- 
portant Quest wn^ — Jurmlution  of  Drainage  Referee. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (ante  457).  reversing  judgment  of  Clute, 
J.,  at  the  trial. 

J.  Bicknell,  K.C.,  for  plaintiff. 

Featherston  Aylesworth,  for  defendants. 

Moss,  C.J.O. : — The  action  is  for  trespass  to  plaintiff's 
land,  and  the  trial  Judge  awarded  her  $10  damages  and 
full  costs  of  action. 

A  drain  was  being  constructed  under  the  provisions  of 
the  Drainage  Act  along  the  highway  in  front  of  plaintiff's 
farm,  and  the  trespass  complained  of  consisted  in  spread- 
ing earth  excavated  from  the  drain  upon  a  small  portion 
of  plaint  iff  ^s  property. 

The  trial  Judge  found  that  plaintiff's  land  at  the  place 
in  question  was  worth  about  $10  an  acre,  and  that  no  more 
than  half  an  acre  was  injured,  so  that,  as  he  said,  the  whole 
value  of  the  land  itself  would  only  be  about  $5. 

The  action  is,  therefore,  one  which  should  not  have  been 
brought  in  the  High  Court  in  the  first  instance.  But.  through 
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^n  inadvertence  it  was  said,  defendants  in  their  state- 
ment of  defence  denied  all  the  allegations  of  the  statement 
of  claim,  which  involved  a  denial  of  plaintiff's  title,  and 
for  this  reason  the  trial  Judge  awarded  costs  on  the  High 
Conrt  scale,  observing  that  but  for  that  fact  he  would  have 
felt  great  hesitation  in  making  any  order  as  to  costs. 

It  appears  that  in  the  statement  of  claim  it  was  alleged 
that  the  trespass  was  upon  the  south-west  part  of  plaintiff's 
lot,  whereas  in  point  of  fact  it  was  upon  the  north-west 
part,  and  it  is  not  improbable  that  in  endeavouring  to  meet 
this  statement  defendants  stumbled  into  a  denial  of  plain- 
tiff's title. 

Defendants,  among  other  answers  to  plaintiff's  claim, 
objected  that  the  case  wag  one  which  fell  exclusively  within 
the  cognizance  of  the  Drainage  Referee,  under  sec.  93  of 
the  Drainage  Act,  as  amended  by  1  Edw.  VII.  ch.  30,  sec.  4. 
The  trial  Judge  thought  otherwise,  but  the  Divisional  Court 
agreed  with  defendants'  contention,  and  dismissed  the  ac- 
tion. 

Plaintiff  now  seeks  to  carry  the  case  to  appeal  for  the 
purpose,  as  it  is  said,  of  having  the  question  settled.  So 
that  in  a  case  of  little  more  than  a  technical  trespass  to 
land  worth  $5,  and  in  an  action  which  only  an  inadvertence 
in  the  pleadings  rendered  proper  to  be  maintained  in  the 
High  Court,  one  more  decision  is  sought  upon  the  question 
whether,  on  the  facts,  plaintiff  should  or  should  not  have 
resorted  to  the  Drainage  Referee  for  her  $5  compensation. 

Whether  the  point  involved  is  or  is  not  yet  in  doubt, 
notwithstanding  the  unanimous  decision  of  the  Divisional 
Court — as  to  which  it  is  not  necessary  to  express  an  opinion 
at  present — I  think  encouragement  should  not  be  lent  to 
the  prolongation  of  this  litigation.  The  amount  at  stake 
is  so  trifling,  and  the  matter  of  so  little  consequence  except 
to  the  parties  immediately  concerned,  that  the  discretion 
ifiven  by  the  Judicature  Act  should  not  be  exercised  in 
favour  of  a  further  appeal. 

There  are  other  grounds  of  defence  open  to  defendants 
upon  an  appeal  which  are  not  without  weight,  and  in  respect 
of  which  the  Judge  who  delivered  the  judgment  of  the 
Divisional  Court  indicated  a  view  favourable  to  defendants, 
and  it  is  possible  that  success  on  the  question  of  forum 
would  not  mean  ultimate  success  to  plaintiff. 

Motion  refused  with  costs. 


DIVISIONAL  COURT. 

DRUIVIMOXD  MINES  CO.  v.  FERNHOLM. 

yptidor  and  Purchaser — Cnntrart  for  Sale  of  Land — Specipc 
Performance — Inequitable  Contra/:t — Dvicrefiov — A  ppe^il 
— Mistake  or  Fraud. 

Appeal  by  plaintiffs  from  judgnieni  of  Teetzel.  J.,  at 
tlu*  trial,  dismissiDg  without  costs  an  action  by  purchasers 
for  specific  performance  of  a  contract  by  defendant  for  the 
sale  of  10  acres  of  land.  The  trial  Judge  found  that  the 
(contract  was  valid,  but  held  that  it  would  be  inei]uitable 
to  enforce  it  against  defendant.  He  dismissed  it  without 
prejudice  to  plaintiffs  bringing  another  action  for  the  recti- 
lication  and  enforcement  of  the  contract,  or  for  the  r»^tnm 
of  the  part  of  the  purchase  money  paid. 

T.  D.  Delamere^  K.C.,  for  plaintiffs. 

ii.  T.  Blackstock,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Falcon brux.k,  CJ..  Bkit- 
roN,  J.,  Magee,  J.),  was  delivered  by 

Falconbriixje,  C.J.: — The  trial  Judg<»  hav<  sptH-ilicallv 
found  that  it  was  not  the  intention  of  either  of  th»»  parties 
that  Fernholm  should  dispose  of  his  house  and  Iwirn  and 
improvements  as  part  of  the  agree irient.  He  also  lind> 
tliat  it  would  be  inequitable  and  unjust  to  enforce  the  eon- 
Iract  against  Fernholm,  l)ecauso  it  certainly  is  not  the  real 
l»argain  he  intended  to  make. 

These  findings  appear  to  be  justified  upon  the  evidence 
ol  Fernholm.  This  defendant  is  a  Swede,  and  manifestly 
laboui-s  under  extreme  disability  when  undergoing  straight 
cross-examination  in  a  language  with  which  he  is  but  im- 
perfectly acquainted.  The  learned  Judge  has  accepted  his 
ston-  in  the  main,  notwithstanding  some  stateiiient>  which 
are  not  qiiit(^  reconcilable  with  each  other. 

Mr.  Blackstock.  at  the  close  of  the  evidence  in  reply, 
challenges  the  phtintiffs,  saying,  **  I  propose  to  comment 
upon  if  if  Wn>ht,  tIic  *«lTici^T  of  plamHff  companv  w?io  imit 


contradicted.  I  would  have  thought  that  the  Judge's  ex- 
pressions are  equivalent  to,  or  would  justify,  a  finding  that 
there  was  either  a  mutual  mistake  or  fraud  in  the  written 
document. 

However,  the  Judge  bases  his  decision  on  the  ground 
that  the  circumstances  make  it  inequitable  for  the  Court  to 
interpose  for  the  purpose  of  a  specific  performance.  The 
letter  of  26th  August,  1906,  .  .  .  which  is  relied  upon 
by  plaintiff  as  depriving  the  agreement  of  its  inequitable 
character,  is  purely  ilhisory.  It  is  not  executed  by  the 
company;  it  is  not  even  signed  by  Wright  as  manager;  and 
it  leaves  Fernholm  entirely  at  Wright's  mercy  as  to  what 
partjfular  two  acres  should  be  chosen  and  allotted  to  him. 
I  am  of  opinion  that,  even  putting  the  case  upon  the  lower 
ground  upon  which  the  Judge  has  chosen  to  place  it,  he  has 
exercised  a  judicial  discretion  in  the  matter,  and  that  his 
judgment  is  right.  The  judgment  appears  to  be  suffi- 
ciently favourable  to  plaintiffs  in  that  the  action  was  dis- 
missed without  costs,  and  without  prejudice  to  any  action 
which  plaintiffs  might  be  advised  to  bring  for  rectification 
and  specific  performance,  or  for  return  of  the  purchase 
money. 

In  my  opinion,  the  appeal  ought  to  bo  dismisseil  vdth 
costs. 


December  18th,  1906. 

DIVISIONAL    COURT. 

lui)(;ate  v.  city  of  Ottawa. 

Highway — Non-rrpair — Injury  to  Pedestrian — Snow  and  Ice 
on  Sidewalk — Notice  to  Municipal  Corporation — Gross 
Negligen  ce — Da  mages. 

Appeal  by  defendants  from  judgment  of  Mabee,  J.,  ante 
257,  in  favour  of  plaintiff  for  $250  in  an  action  for  dam- 
ages for  personal  injuries  sustained  by  plaintiff  owing  to  a 
fall  upon  a  sidewalk  in  the  city  of  Ottawa,  alleged  to  bo 
daufifPTous  owinc:  to  its  condition  by  reason  of  «inow  and  ice. 


Ul  RA\S   c.   CITY   OF   TOROM'O.  >,57 

Applying  the  law  a^  laid  down  in  the  Drennan  ca^e  and 
in  the  charge  of  the  Chief  Justice  of  the  Common  Pleas 
(with  which  I  entirely  agree)  set  out  on  p.  54  of  the  report 
in  27  S.  C.  E.,  it  does  not  seem  to  me  that  the  trial  Judge 
can  be  said  to  be  wrong  in  his  finding. 

The  plea  of  contributory  negligence  is  disposed  of  by 
Gordon  v.  City  of  Belleville^  15  0.  E.  26. 

The  motion  should  be'  dismissed  with  costs. 

Falconbridge,  C.J.,  gave  reasons  in  writing  for  the 
same  conclusion,  referring  to  and  distinguishing  Mahoney 
V.  City  of  Ottawa,  3  0.  W.  E.  695. 

Hritton,  J.,  concurred,  for  reasons  stated  in  writing. 


Cartwrioiit,  Master.  December  1J)th,  1906. 

CHAMBERS. 

BUBNS  V.  CITY  OF  TORONTO. 

Jury     Notice  —  Irregularity — Striking  out — Action  against 
Municipal   Corporation — Non-repair   of  Highmay,. 

Motion  by  defendants  to  strike  out  jury  notice  as  ir- 
regular under  sec.  104  of  the  Judicature  Act. 

John  T.  White,  for  defendants. 

T.  N.  Phelan,  for  plaintiffs. 

The  Master: — Mrs.  Burns,  one  of  the  plaintiffs,  "fell 
into  an  open  sewer  which  had  been  dug  in  the  street  by  the 
defendants,^'  and  was  injured.  The  statement  of  claim  then 
proceeds  to  say  that  her  injuries  "  were  caused  by  the  negli- 
gence of  the  defendants  in  not  securely  guarding  said  sewer 
and  making  the  same  safe  for  passengers  using  the  said 
street.^'     And  she  claimed  damages  for  her  injuries. 

It  was  contended  that  the  failure  of  defendants  to  guard 
the  excavation  was  not  non-repair  within  the  meaning  of 
the  Act. 

But,  in  view  of  the  recent  decisions  in  Armstrong  v. 
Township  of  Euphemia,  7  0.  W.  B.  552,  and  Hobin  v.  City 
of  Ottawa,  8  O.  W.  H.  589,  I  do  not  think  this  argument 
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can  succeed.  Here  plaintiff's  claim  is  based  on  an  omis- 
sion on  the  part  of  the  corporation  which  rendered  the 
highway  unsafe  for  those  entitled  to  use  it.  Had  the  ex- 
cavation been  alleged  to  have  been  unlawful,  the  matter 
would  have  been  otherwise. 

All  the  authorities  are  given  in  the  cases  cited. 

The  motion  is  granted;  costs  in  the  cause. 


Cartwright,  Master.  December  19th.  1906. 

CHiOIBERS. 

PATTERSON  v.  TODD. 

Practice — Motion  to  Dismiss  Action — WafU  of  Prosecution- 
Refusal  to  Dismiss — Terms — Change  of  Venue — Speedy 
Trial— Costs. 

Motion  l)y  defendant  to  dismiss  action  for  want  of  pro- 
secution. 

The  action  was  commenced  on  13th  March.  The  state- 
ment of  claim  was  not  delivered  until  20th  June.  The 
statement  of  defence  was  delivered  on  24th  August,  and 
plaintiff  joined  issue  on  Ist  September.  The  venue  was 
laid  at  Brockville,  where  the  jury  sittings  were  held  on  Ist 
September.  On  10th  September  notice  of  trial  was  given 
for  the  non-jury  sittings  on  6th  December  instant. 

After  the  examination  of  plaintiff  on  15th  November, 
his  solicitor  concluded  that  the  action  must  fail.  On  27th 
November  he  wrote  to  defendants'  solicitor  to  that  effect, 
and  stated  that  he  would  not  enter  the  action  for  trial,  and 
that  he  would  so  inform  his  client.  The  3rd  December  was 
the  last  day  for  setting  down,  and  the  solicitor  at  once 
wrote  to  plaintiff  as  above  stated. 

Plaintiff  did  not  acquiesce  in  this  view  of  his  case, 
which  he  was  ready  to  have  tried  on  6th  December.  He 
accordingly  went  back  to  Brockville  and  took  other  advice, 
and  on  12th  December  an  order  was  taken  out  appointing 
a  new  solicitor.  He,  however,  was  not  aware  that  notice  of 
trial  had  been  given  when  first  consulted  on  30th  Novem- 
ber, and  accordingly  thought  the  action  could  not  be  tried 
at  that  sittings.  He  did  not  in  fact  receive  the  papers  nntil 
after  3rd  December. 


argued  on  14th  December. 
C.  A.  Moss,  for  defendants. 
Grayson  Smith,  for  plaintiff. 

The  Master: — It  was  argued  that  the  action  had  al- 
ready been  virtually  put  an  end  to  by  the  letter  of  27th 
November  of  plaintiff^s  solicitor. 

This,  however,  is  not  a  necessary  conclusion  from  that 
letter,  as  it  states  that  the  client  was  to  be  informed  of  his 
solicitor's  opinion.  Plainly  this  was  to  give  him  an  oppor- 
tunity of  taking  other  advice,  if  he  desired  to  do  so. 

In  any  case  the  present  motion  implies  that  the  action  is 
still  pending.  The  motion  itself  was  justified  in  view  of 
the  action  having  begun  so  far  back  and  two  sittings  having 
been  allowed  to  pass  without  its  being  brought  to  trial. 
The  next  sittings  at  Brockville  will  not  be  until  16th  April, 
and  plaintiff  says  he  is  ready  for  trial.  If  defendant  so 
desires,  plaintiff  must  go  to  trial  at  the  ensuing  Ottawa 
assizes.  This  change  of  venue  will  really  be  for  the  con- 
venience of  the  parties  and  their  witnesses  and  a  saving  of 
expense,  as  Ottawa  is  much  nearer  and  easier  of  access  to 
Burritt's  Kapids,  where  plaintiff  resides  and  his  witnesses 
no  doubt  also,  than  Brockville,  and  defendant  resides  in 
the  county  of  Carieton.  Subject  to  this  condition,  the 
motion  will  be  dismissed,  but  the  costs  of  and  incidental 
thereto  will  be  to  defendant  in  anv  event. 


OsLER.  J. A.  December    19tfi.  1906. 

C.A.~CHAMB£RS. 

MATHEWSOK  V.   BEATTY. 

Court  of  Appeal — Leave  to  Appeal  Direct  from  Judgment  at 
Trial — Amount  Involved — Tieaaons  for  Grnnirncj  Leave — 
Form   of  Order — Recital. 

Motion  by  defendants  for  leave  to  appeal  direct  to  the 
Court  of  Appeal  from  the  judgment  at  the  trial. 

F.  E.  Hodgine,  K*C*,  and  W.  T^.  Ferguson,  for  defpnclnnt. 

M.  McKay,  for  plaint  iff. 


^:{\  THt:  oyTAiilO   WEEKLY  KEl'OUTEh'. 

OsLEK,  J. A: — ^i'or  the  purpose  of  lliis  application,  I  may 
properly  hold,  upon  the  affidavit  filed  and  the  note  of  the 
judgment,  that  the  amount  involved  is  upwards  of  $1,000. 
There  is  a  judgment  for  damages  for  timber  already  cut: 
$566,  followed  by  a  judgment  for  an  injunction  restraining 
defendants  from  removing  the  timber  remaining  on  the 
lots,  sworn  to  be  of  the  value  of  $800  or  thereabouts,  which, 
if  the  judgment  is  wrong,  the  defendants,  by  the  very  termh 
of  the  judgment,  must  lose  if  it  stands.  So  I  think  that  I 
have  jurisdiction  to  make  the  order.  I  think  also  that  1 
ought  to  make  it,  a^  a  Divisional  Court  would  probably  feel 
itself  bound  to  follow  the  judgment  of  a  former  Divisional 
Court  in  Dolan  v.  Baker,  5  0.  W.  U.  22JJ,  10  0.  L.  R.  259. 
upon  which,  as  counsel  inform  nie,  the  trial  Judge  acted. 

An  order,  therefore,  is  granted  giving  defendant  leave 
to  appeal  direct  to  this  Court,  passing  over  the  Divisional 
Court. 

The  order  should  recite,  "and  it  appearing  that  the 
matter  in  controversy  in  the  appeal  exceeds  the  sum  or 
value  of  $1,000  exclusive  of  costs,  and  therefore  that  an 
appeal  would  lie  from  the  decision  of  the  Court  of  Appeal 
to  tho  Supreme  Court  of  Canada." 

Costs  of  the  application  to  b<»  cost^  in  the  causo. 


Boyd,  C.  Deckmukk  2(»th.  P.m«'». 

TRIAL. 

KNILL  V.  GKAND  TRUNK  K.  W.  CO. 

Haihvtuf — Injury  to  Land  by  Laying  Douhlf  Tracl's — Action 
for  Damages — Remedy  by  Arbitration  under  Railway  Aci 
— Farm  Crossing — Blocking  by  Heaping  up  Snow — Ac- 
tionable Wrong — Limitation  of  Time  for  Bringing  Aciioti 
— Bloclring  of  Drains — Assessment  of  0*1  mages — {yosts. 

Action  to  recover  damages  for  injury  to  plaintiff's  farnt 
by  the  laying  of  tracks  by  defendants  across  it. 

Boyd,  C.  : — Part  ol  the  damages  claimed  in  this  case 
arises  from  the  defendants  having  so  raised  the  now  line  of 
rails  forming  the  double  track  whore  it  crosses  plaintiir> 


alleged,  by  the  impossibility  of  stopping  a  loaded  team  to 
shut  the  farm  gate  on  the  upward  grade,  so  that  it  requires 
either  a  smaller  load  to  be  carried  or  a  man  to  be  employed 
to  shut  the  gate,  so  as  to  keep  out  cattle  from  the  track 
while  the  load  is  being  driven  across.  This  difficulty  arises 
from  the  construction  of  the  double  track,  and  is  a  matter 
to  be  redressed  by  i-oinpensation  under  the  Railway  Act,  and 
not  by  way  of  acticm  (see  sec.  120),  unless  negligence  or 
want  of  authority  to  construct  on  the  part  of  defendants 
is  alleged  and  proved.  There  is  no  evidence  before  me  to 
shew  want  of  authority  or  negligence  in  construction  on 
their  own  land  of  llie  second  track,  upon  the  part  of  defen- 
dants, so  as  to  give  a  right  of  action  on  this  matter  of  the 
incr)nvenient   crossing. 

In  the  other  matter  of  complaint,  the  taking  up  of 
planks,  and  blocking  of  crossing  in  U)04-5  by  heaping  up  or 
shovelling  up  snow  thereon  by  defendants,  that  would  btn 
I  think,  an  actionable  wrong,  if  the  action  had  been  brought 
in  time,  i.e.,  within  one  year  after  the  injury  resulted  from 
the  piling  up  oi  snow  and  taking  away  of  planks — but  this 
action,  begun  on  loth  Xovember,  190fi,  is  outlawed  by  sec. 
242  of  the  Railway  Act. 

This  leaves  as  the  only  cause  of  complaint  the  damage 
suffered  from  t)locking  of  the  drainage  and  piling  up  of  the 
tiles,  which  I  thought  at  the  trial  was  a  liability  of  defen- 
dants, for  which  I  now  assess  the  sum  of  $40  damages.  1 
feel  the  less  regret  at  this  result  of  the  litigation  when  1 
recall  the  fact  of  plaintiff's  application  to  the  Board  of 
Commissioners  with  a  view  of  getting  the  crossing  redressed, 
and  his  refusal  to  comply  with  the  reasonable*  terms  im- 
posed by  them  under  sec.  198. 

Judgment  for  $40  and  no  costs. 

As  to  the  exclusive  jurisdiction  over  farm  crosv-^ings 
being  vested  in  the  Board  of  Railway  Commissioners,  se** 
(Irand  Trunk  R.  W.  Co.  v.  Perrault,  36  S.  C.  R.  671. 

As  to  the  regulation  and  construction  of  drainage  facili- 
ties, jurisdiction  being  in  tlu;  Board  of  Railway  Commis- 
sioners, though  the  Court  may  enforce  the  payment  of  dam- 
ages for  lands  injured  by  improper  backing  of  water,  see 
I.anglois  v.  Grand  Trunk  R.  W.  Co.,  ().  R.  26  S.  C.  T)!!. 

▼OL.  vin,  o.w.R.  NO.  2*2  -64 


DIVISIONAL  COURT. 

LONDON    AND    WESTEEN    TEUSTS    CO.   v.  CANA- 
DIAN FIEE  INSUEANCE  CO. 

Fire  Insurance — Subletting  of  Premises — Change  in  Natun 
of  Risk — Notice  to  or  Knowledge  of  Assured — Landlord 
and  Tenant — Control  of  Landlord. 

Appeal  by  plaintiflfs  from  judgment  of  Falconbridge, 
C.J.,  ante  273,  dismissing  an  action  by  the  liquidators  of 
an  insolvent  company,  the  owners  of  a  building  in  the  town 
of  Sudbury,  insured  by  defendants  for  3  years  from  4tli 
October,  1904,  and  destroyed  by  fire  on  30th  November, 
1905,  to  recover  the  amount  of  the  insurance. 

The  substantial  defence  was  that  the  insolvent  com- 
pany leased  to  one  Ferres,  a  Syrian  merchant,  a  portion  of 
the  insured  building,  and  that  Ferres  took  possession  there- 
of and  put  and  kept  therein  for  sale  a  stock  of  merchau- 
dise,  and  carried  on  the  business  of  a  merchant,  whici) 
change  of  occupation  was  material  to  the  risk,  which  there- 
by became  a  mercantile  one,  and  more  hazardous  than  that 
described  in  the  application  for  insurance. 

G.  C.  Gibbons.  K.C.,  for  plaintiffs. 

N.  W.  Kowell,  K.(\,  for  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Magee.  »^. 
Mabee.  J.),  was  delivered  by 

Boyd,  C.  :-^This  case  requires  that  the  legal  effect  of 
the  statutory  condition  as  to  change  of  risk  in  a  fire  polio} 
should  be  considered,  as  found  in  R.  S.  0.  181)T  eh.  20*.', 
'see.  168  (3). 

It  is  laid  down  in  .  .  .  Am.  &  Eng.  Encyc.  of  Lav, 
2nd  ed.,  vol.  13,  p.  280,  that  under  the  usual  form  of  poli(> 
it  is  avoided  only  l)y  an  increase  of  risk  by  any  means  w^ith- 
in  the  knowledge  or  control  of  the  assured,  and  therefore 
such  an  increase,  if  unknown  to  him  or  not  within  his  con- 
trol, is  not  fatal.  To  support  this  text  is  cited  Brenner  v. 
Liverpool,  etc.,  Ins.  Co.,  57  Cal.  101,  21  Am.  R.  703,  ami 
the  Canadian  ease  Ileneker  v.  British  America  Assuran<«* 
Co.,  14  C.  P.  57. 


state^  having  the  stipulation  that  " 
increased  by  any  means  within  the 
of  the  assured/^  it  shall  be  void:  19 
the  eases  cited  is  the  one  relied  o 
Nebraska  v.  Christian,  2  Neb.  672,  4i 
Am.  St.  R.  407.     This  case,  in  whicl 
our  statute,  decides  that  where  a  tens  i 
ledge  or  consent  of  the  insured,  incr  i 
not  avoid  the  policy,  unless  it  also    i 
to  the  effect  that  an  increase  of  rij  ; 
render  it  void. 

So  in  a  very  late  case  from  K 
British  Ins.  Co.  v.  Union  Stockyards 
where  the  words  of  the  condition  are  ; 
copulative,  as  suggested  during  the 
disjunctive  "  control  or  knowledge  ^'- 
ancy  was,  as  here,  subsequent  to  the  f 
the  policy  was  not  avoided  by  the  te 
ises  in  a  more  hazardous  way  without 
insured,  and  otherwise  than  allowed  t  j 

But  the  most  satisfactory  case  in  I 
binding  upon  us,  if  it  is  not  distingu 
British  America  Assurance  Co.,  14  ( 
there  pointed  out  by  Adam  Wilson,  J 
during  the  lease,  tenant  was  as  mi 
land  for  his  limited  interest  as  the  ow 
fee,  is  for  his  larger  interest.  Th 
enter  upon  his  tenant,  unless  by  a 
effect,  without  becoming  a  trespasse] 
were  the  merest  stranger — and  during 
may  build  as  much  as  he  pleases  (w 
landlord)  so  long  as  he  does  not  cc 
says)  the  change  had  been  made  witl 
of  the  landlord,  it  might  have  been  ^ 
his  control — but  when  made  without  I 
not  think  that  it  must  be  held  to  be  ' 

The  only  distinction  .  .  .  in  1 
change  was  made  by  a  tenant  who  wi 
after  the  policy.  This  is  not  a  mati 
ing  regard  to  the  reasoning  of  Mr.  Ji 
the  policy  was  made,  it  was  known  th 


pancy  by  bringing  in  a  quantity  of  goods  to  be  sold,  creat- 
ing, it  is  said,  a  mercantile  risk.  Be  that  as  it  may,  there 
was  no  structural  change — no  waste — ^nothing  in  respect 
of  which  the  landlord  could  have  interfered  had  he  known, 
and  at  best  the  increase  of  risk  is  so  slight  that  the  finding 
might  well  have  been  the  other  way. 

But  granted  some  increase  of  risk :  the  change  was  made 
by  the  tenant  for  his  own  purposes,  not  as  agent  of  the 
landlord,  and  not  with  the  assent  and  not  with  the  know- 
ledge of  the  landlord.  This  being  so,  the  cases  justify  the 
conclusion  that  they  were  made  by  a  stranger  (or  as  if  a 
stranger),  one  over  whom  the  landlord  had  no  control. 

That  there  was  a  break  in  the  tenancy  is  of  no  import- 
ance. The  change,  if  made  by  any  tenant  who  is  in  for  the 
time  being  as  owner,  is  one  which  is  not  within  the  control 
of  the  landlord.  Had  he  known  of  it,  whether  within  his 
control  or  not,  it  might  be  his  duty  to  notify  the  company. 
But  no  state  of  facts  is  proved  here  to  shew  that  the  land- 
lord should  do  anything  more  than  he  did,  i.e.,  remain 
passive,  because  unaware  that  any  change  was  being  made 
in  the  premises,  for  which  the  tenant  regularly  paid  hi? 
rent. 

The  cases  upon  which  the  judgment  in  appeal  rests  are 
ones  in  which  the  condition  was  absolute  against  any  change 
of  risk,  in  which  case  the  insured  is  liable  to  lose  his  in- 
surance if  any  one  makes  the  change;  whether  known  to 
or  controllable  by  him  or  not. 

In  my  opinion,  the  judgment  should  Ijc  reversed,  and 
the  company  be  ordered  to  pay  the  amount  insured  and 
costs  of  action  and  appeal. 


December  19th,  1906. 
divisional  court. 
KENT  V.  JOHX  BERTRAM  SONS  CO. 

Negligence — Injury  to  Workman — Contributory  Negligent*' — 
Finding  of  Jury, 

Appeal   by   defendants   from  judgment   of  Meredith. 
C.J.,  at  the  trial,  upon  the  findings  of  the  jury,  in  favour 
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of  plaintiff  for  the  recovery  of  $450  in  an  action  for  dam- 
ages for  injuries  sustained  by  plaintiff  while  engaged  in 
putting  in  gas  fixtures  in  defendants'  factory.  Plaintiff 
was  crushed  between  a  column  and  a  crane  which  was  being 
propelled  along  a  track.  Plaintiff  alleged  negligence  on  the 
part  of  defendants.  The  jury  found  the  facts  in  favour 
of  plaintiff,  with  one  exception  referred  to  below. 

E.  E.  A.  DuVernet,  for  defendants. 

G.  Lynch-Staunton,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
ton,  J.,  RiDDELL,  J.),  was  delivered  by 

Falconbridge,  C.J.: — The  finding  of  the  jury  that 
plaintiff  could  by  the  exercise  of  reasonable  care  have  avoid- 
ed the  accident,  viz.,  by  the  use  of  a  ladder,  etc.,  at  first 
sight  seems  to  interpose  a  formidable  bar  in  the  way  of 
plaintiff's  recovery.  But,  having  regard  to  the  evidence, 
the  nature  of  the  case,  and  the  explanation  of  the  jury, 
it  really  only  defines  and  describes  a  degree  and  kind  of 
negligence  in  plaintiff,  which  is  very  different  from  the 
contributory  negligence  which  would  disentitle  him  to  re- 
cover. It  is  an  example  of  a  case  where  the  plaintiff  by 
hifi  own  negligence  has  brought  about  a  condition  of  af- 
fairs which  is  unusual  or  awkward,  but  which  does  not 
exempt  the  defendant  from  liability  if  he  could  by  the  ex- 
ercise of  ordinary  care  have  avoided  injuring  the  plaintiff. 

The  rule  was  formulated  in  Davies  v.  Mann,  10  M.  &  W. 
546,  and  has  been  recognized  in  numerous  cases  and  by 
text  writers  ever  since. 

We  reserved  judgment  for  the  purpose  of  reading  over 
the  evidence  given  in  order  to  satisfy  ourselves  whether 
there  was  a  case  to  go  to  the  jury.  We  are  all  of  opinion 
that  there  was  abundant  evidence  proper  to  be  submitted 
to  the  jury,  and  upon  which  they  could  reasonably  find  as 
they  have  done  in  plaintiff's  favour. 

Appeal  dismissed  with  costs. 
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0HAKBER8. 

COPELAXD-CHATTERSON  CO.  v.  LYMAN  BROTHEBS 

Pleading — Default  in  Delivery  of  Defence — Noting  Pkading% 
Closed — Setting  Aside  Note  and  Leave  to  Defend — Term 
— Costs. 

Motion  by  defendants  to  set  aside  a  note  entered  by 
plaintiffs  that  the  pleadings  were  closed,  no  statement  of 
defence  having  been  delivered,  and  for  leave  to  defend. 

G.  H.  Kilmer,  for  defendants. 

W.  E.  Raney,  for  plaintiffs. 

The  Master: — The  writ  of  summons  issued  on  4th  April, 
1906,  and  defendants  appeared  on  the  12th.  The  statement 
of  claim  was  delivered  on  26th  June.  On  25th  April  plain- 
tiffs commenced  an  action  against  the  Business  Systems 
Limited,  in  which  the  statement  of  claim  was  delivered  on 
9th  May,  and  statement  of  defence  on  14th  June.  The 
solicitors  were  the  same  in  both  actions,  and  on  29th  June 
plaintiffs^  solicitors  wrote  to  defendants'  solicitors  suggest- 
ing that,  as  the  "  Business  Systems  had  taken  over  the  de- 
fence in  this  case,''  against  the  Lyman  Brothers,  these  two 
actions  ought  to  be  consolidated,  and  asking  if  defendants' 
solicitors  would  consent  to  this  being  done.  Defendants' 
solicitors  declined,  and  plaintiffs'  solicitors  wrote  again,  in 
terms  implying  that  they  supposed  that  both  actions  would 
be  defended. 

No  statement  of  defence  was,  however,  delivered  in  the 
Lyman  action,  and  on  12  th  October  plaintiffs  noted  the 
pleadings  as  closed,  without  giving  any  notice  to  defen- 
dants' solicitors  of  their  intention  to  do  so.  This  silence 
continued  until  on  17th  December  instant  plaintiffs  moved 
ex  parte  for  judgment,  and  the  present  motion  to  set  aside 
the  note  and  allow  the  defendants  to  defend  was  directed 
by  the  Judge  before  whom  the  motion  for  judgment  came, 
to  be  made  before  me,  and  was  argued  on  19th  instant. 

In  view  of  the  facts,  as  evidenced  by  the  correspondence, 
there  can  be  no  doubt  that  the  motion  must  be  granted 
The  only  question  is  one  of  the  terms 


to  aeai  wixn  me  siip  oi  a  soiicivur  in  jjxuir  v.  vjuiuauu^  ±u  kj. 
L.  B.  at  pp.  369,  370,  6  0.  W.  R.  64;  and  that  when  solici- 
tors have  been  practising  on  easy  terms,  such  reasonable 
conduct  is  not  to  be  discouraged  by  imposing  penalties  when- 
ever any  little  slip  or  oversight  takes  place :  Canadian  Gen- 
eral Electric  Co.  v.  Keystone  Construction  Co.,  8  0.  W.  R. 
at  p.  685. 

Here  defendants  were  plainly  in  default.  On  the  other 
hand,  it  would  have  been  more  conducive  to  harmony  and 
the  interests  of  the  clients  if  the  default  had  been  brought 
to  the  notice  of  the  other  side  before  noting  it. 

The  order  will  allow  defendants  to  plead,  which  they 
mxist  do  not  later  than  29th  instant.  They  will  take  out 
this  order,  and  there  will  be  no  costs  of  the  motion  to  either 
party.  I  understand  it  was  agreed  that  the  costs  of  the 
motion  for  judgment  are  to  be  to  plaintiffs  in  any  event,  and 
that  this  is  to  be  included  in  the  order  to  be  made  on  the 
present  motion. 


Magek,   J.  December   -^Ist,   1906. 

TRIAL. 

BISHOP  V.  BISHOP. 

Trusts  and  Trustees — Land  Conveyed  to  Son  of  Tenant — 
Agreement  to  Purchase — Declaration  of  Trusteeship — Con- 
flicting Evidence — Improvements  by  Son — Equitable  Decree. 

Action  by  a  father  against  his  son  for  a  declaration  that 
the  former  was  the  true  grantee  named  in  a  deed  conveying 
land,  and  was  the  owner  of  the  land,  and  that  tlic  defen- 
dant had  wrongfully  asserted  title  as  the  grantee,  and  had 
wrongfully  made  a  mortgage  thereon,  and  for  possession 
of  the  land  and  damages. 

Magee,  J. : — Plaintiff  is  80  years  old  and  illiterate.  In 
1871  he  came  to  Ontario  from  England,  and  in  1873  went 
to  live  on  the  land  now  in  question,  which  then  belonged 
to  one  Thomas  Cundle.     It  consisted  of  5  aQ^es  ^^^^  ^^  ^^^ 


lived  ever  since.     In  18T1  he  had  4  daughters  and  3  sons, 
the  youngest  being  the  defendant,  who  was  born  in  186T. 
and  hag  the  same  name  as  the  plaintiff,  George  Christopher 
Bishop.     The  plaintiff  asserts  that  from  the  first  he  Had 
an  agreement  with  Cundle  for  the  purchase  of  the  property 
for  $500.     Whether  that  be  so  or  not,  he  had  not  been  abh* 
to  pay  anything  on  the  principal,  at  all  events,  of  the  pur- 
(ihase   money,  up   till   September,    1890,   and   any   money- 
paid  by  him  had  been  received  by  Cundle  as  rent,  at  the  raif 
of  $36  per  annum  or  $3  per  month,  as  shewn  by  the  receipts-. 
It  may  be  that  Cundle,  who  is  said  to  have  been  a  earefn! 
man,  although  agreeing  to  sell,  would  only  treat  plaintilT 
as  tenant,  and  thus  have  power  of  distraining  until  sonif- 
thing  was  paid  on  the  purchase  money.     But,  although  Di»t 
paying  more  than  the  rent,  plaintiff  had  made  improve- 
ments  by  addition   to   the   house,   fencing,   etc.     He  and 
Cundle   had    occasional  dealings  with    each    other — ^buying 
and  trading  colts,  hay,  pasture,  etc.     On  18th  September. 
1890,  plaintiff  paid  a  sum  of  money  to  Cundle,  who  gave  a 
receipt  in  full  of  rent  and  all  accounts  to  date.     On  22ud 
September,  1890,  an  agreement  under  seal  was  entered  into 
between  Thomas  Cundle  and  George  C.  Bishop,  descril)ed 
as  a  labourer  and  an  unmarried  man,  for  the  sale  of  tlie 
property  to  the  latter  for  $500,  payable  by  instalments  wiili 
interest  at  6  per  cent,  yearly. 

On  the  date  of  and  after  this  agreement  the  following' 
payments  were  made:  22nd  September,  1890,  $100;  2Ttli 
October,  1891,  $50;  6th  November,  1891,  $54;  2nd  August. 
1892,  $100;  18th  September,  1893,  $12;  then  6  payments  of 
$14.40  each  for  interest  in  the  autumn  of  each  of  the  years* 
1894,  1895,  1896,  1897,  1898,  and  1899;  and  then  00*^30111 
September,  1899,  $100,  and  on  23rd  January,  1900,  $142.80. 

This  was  the  final  payment,  and  thereafter  a  deed  bt^ai- 
ing  date  23rd  January,  1900,  was  made  by  the  executor  of 
Thomas  Cundle  to  George  C.  Bishop,  therein  descril)ed  as  a 
mechanic. 

In  Marcli,  1900,  a  mortgage  of  the  land  was  made  by 
defendant,  as  George  C.  Bishop,  to  Mrs.  Spry,  securing  re- 
payment of  $150  lent  to  him  and  interest. 

This  action  was  brought  on  10th  October,  1905,  plain- 
tiff in   his   statement   of   claim   alleging  that   he   was   the 


claimed  to  be  the  grantee,  and  had  wrongfully  made  the 
mortgage,  and  praying  to  have  it  so  declared,  and  to  have 
defendant  ordered  to  give  up  possession  of  the  land,  and 
for  damages. 

Plaintiff's  solicitor  had  previously  written  to  defendant 
claiming  one-half  of  the  land. 

At  the  trial  it  became  manifest  that,  whatever  other 
rights  plaintiff  might  have,  he  could  not  establish  that 
he  was  the  person  intended  by  Mr.  Cundle  as  the  grantee  in 
the  deed.  An  amendment  of  the  pleadings  was  asked  for 
and  granted.     .     .     . 

The  net  result  of  the  evidence  is  that  out  of  the  whole 
$360  paid  for  the  property  over  and  above  the  mortgage, 
defendant  has  contributed  out  of  his  own  means  only  .  .  . 
$50.  ... 

We  find  then  that  the  land  on  which  the  family  had 
been  living  for  17  years,  which  they  understood  plaintiff 
had  the  right  to  on  payment  of  $500,  on  which  improve- 
ments had  been  made,  which  had  increased  in  value,  and 
which  Cundle  refused  to  sell  to  another  over  plaintiff's 
head,  for  even  a  larger  price,  is  somehow  in  September, 
1890,  put  in  the  name  of  the  youngest  of  the  family,  tlien 
only  23  years  old,  who  was  not  a  farmer  or  gardener  or 
labourer,  but  a  plasterer,  and  who  up  till  that  time  had 
not  been  able  to  accumulate  any  money  or  property,  and 
.  not  appear  to  have  succeeded  better  for  10  years 
afterwards.  Plaintiff  and  his  family  with  defendant  con- 
tinued to  live  there,  and  matters  went  on  just  as  before, 
and  on  several  occasions  the  son  spoke  of  the  property  as 
if  it  were  his  father's.  There  could  not  have  been,  in  the 
circumstances,  any  intention  on  the  part  of  plaintiff  of  de- 
priving himself  or  his  wife  of  their  home.  If  the  making 
of  the  agreement  in  the  son's  name  at  that  time  was  with 
plaintiff's  knowledge  and  consent,  the  situation  then  and 
the  conduct  of  the  parties  as  to  occupancy  and  payments 
afterwards  precludes  the  presumption  that  the  transaction 
could  be  taken  as  an  intentional  advancement  of  the  son, 
and  as  matters  stood  up  till  January,  1900,  it  must,  I  think, 
be  taken  that  defendant  was  really  trustee  for  plaintiff, 
ff  the  son  obtained   the  agreement  without   his  father's 
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knowledge,  then  it  would  be  unconscionable  to  allow  him  to 
hold  the  benefit  of  it,  obtained  and  withheld  in  such  circum- 
8tancefi.     .     .     . 

After  the  son's  marriage  he  (about  1903  and  1904) 
built  a  house  for  himself  and  his  wife  on  the  land.  Plain- 
tiff says  he  forbade  him  to  do  so,  but  it  is  manifest  that 
he  and  the  family  assisted  to  some  extent  in  the  building, 
and  helped  defendant  to  move  into  it.     .     .     . 

It  would  be  inequitable  that  the  son  should  be  deprived 
of  that  house  or  the  ground  immediately  occupied  with  it, 
not  including  any  worked  or  used  by  or  for  plaintiff  since 
the  house  was  occupied.  The  house  is  said  to  have  co?t 
about  $300,  the  whole  property  to  be  now  worth  $1,200  to 
$1,500. 

The  evidence  has  been  very  contradictory,  and  on  both 
sides  has  been  in  some  respects  very  unsatisfactory. 

The  judgment  will  declare  defendant  to  have  been  a 
trustee  of  the  whole  of  the  land  for  plaintiff,  but  to  be  now 
entitled  in  his  own  right  to  the  ground  occupied  or  used 
with  the  house  built  by  defendant,  to  be  specified  by  metet* 
and  bounds;  that  defendant  should  bear,  in  respect  of  the 
ground  so  occupied  with  or  used  with  the  house,  payment 
of  a  due  share  of  the  purchase  money,  $500,  paid  for  the 
whole  property  to  Mr.  Thomas  Cundle  or  his  estate,  such 
share  to  be  in  proportion  to  the  relative  value  of  such 
ground  before  the  house  was  built,  as  compared  with  the 
whole  of  the  property  at  that  time,  and  to  the  extent  of 
such  share  shall  pay  and  discharge  the  existing  mortgage 
for  $150,  and  the  balance  of  the  mortgage  shall  be  borne 
by  plaintiff,  and  defendant  shall  execute  to  plaintiff  (free 
from  any  incumbrance  done  or  suffered  by  defendant)  a  con- 
veyance of  the  land,  excepting  the  part  to  which  defendant 
is  declared  entitled.  Xo  order  will  be  made  as  to  costs  up 
to  the  present. 

The  parties  will,  doubtless,  be  able  to  arrive  at  the 
measurements,  quantities,  values,  and  shares  indicated,  but, 
should  they  not  agree,  I  will  hear  evidence  and  settle  the 
amounts  of  lands  and  moneys  to  be  inserted  in  the  judg- 
ment,    r  reserve  the  question  of  costs  involved  thereby. 


TRIAL. 

BELL  V.  GOODLSOX  THRESHER  CO. 

Sale  of  Ooods — Threshing  Outfit — Incapacity  of  Engine  and 
Boiler  Forming  Part  of  Outfit  —  Contract  —  Warranty — 
Reduction  in  Purchase  Money — RefereiK'e — Payment  into 
Court — Promissory  Notes — Damages. 

Action  by  the  purchasers  of  a  threshing  outfit  for  a  re- 
turn of  the  money  paid  and  promissory  notes  given  and  for 
damages  for  breach  of  the  agreement  of  sale. 

Magee,  J.: — It  is  conceded  that  the  traction  17  horse 
power  engine  to  be  furnished  by  defendants  was  to  include 
an  engine  and  boiler,  the  former  being  mounted  on  and 
aflBxed  to  the  latter.  The  whole  machinery  comprised  what 
is  called  a  threshing  outfit,  intended  to  be  not  only  oper- 
ated but  also  moved  from  place  to  place  by  the  motive 
power  of  the  engine.  It  should,  therefore,  be  adapted  to 
run  upon  ordinary  roads,  with  their  unevenness  and  grades. 

It  was  intended  by  plaintiffs  to  be  operated  by  plaintiff 
Edward  Bell  with  the  assistance  of  his  brother  Britton 
Bell,  the  former  generally  but  not  invariably  attending  to 
the  engine  and  boiler,  and  the  latter  to  the  threshing  ma- 
chine. Each  of  them  had  experience  in  running  portable 
threshing  machines.     .     .     . 

By  a  memorandum  indorsed  on  the  agreement,  it  was 
not  to  be  binding  after  13th  March,  1905,  if  not  accepted 
by  defendants  in  that  time.  Apparently  to  conform  to  that 
arrangement,  defendants  on  9th  March  wrote  Edward  Bell 
that  they  had  received  the  order  for  the  outfit,  and  that  they 
intended  supplying  him  with  the  rig,  and  would  get  him 
up  a  first  class  one  in  every  respect.  The  machinery  was 
received  by  plaintiffs  about  18th  April,  1905,  at  Elmvale 
station.  Edward  Bell  then  got  steam  up  and  moved  it  to 
their  farm,  and  the  next  day  he  again  worked  the  engine. 
.  .  .  On  that  first  trip  he  says  he  experienced  difficulty 
in  keeping  steam  up  and  had  to  stop  several  times.  .  .  . 
He  at  that  time  thought  there  was  some  merely  tem- 
porary cause  which   he  would  be  able  to   discover  with  a 
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further  test,  and  within  3  weeks  afterwards  plaintiff  gave 
defendants  the  6  notes  called  for  by  the  agreement,  $2,250 
in  all,  of  which  $125  would  be  payable  1st  November,  1905, 
and  $500  1st  January,  1906. 

Between  that  and  the  commencement  of  the  threshing 
season,  Edward  Bell  used  the  engine  and  boiler  on  4  or  5 
days  driving  a  circular  saw.  .  .  .  The  threshing  season 
began  on  9th  August,  on  which  day  Edward  Bell  was  at 
work  at  Dean's  farm.  Dean  was  and  is  local  sub-agent  for 
defendants,  looking  out  for  orders  for  them  and  assisting 
in  obtaining  them.  It  was  through  his  instnimentalit}- 
that  Bell  and  Lougheed,  the  agent  who  took  plaintiffs' 
order,  had  come  together.  ...  On  that  day  it  was  very 
bard  to  keep  the  boiler  properly  *'  fixed  "  so  as  to  maintain 
the  steam  at  sufficient  pressure,  and  Bell  had  to  use  an 
unusually  large  quantity  of  both  fuel  and  water. 

I  think  it  is  established  that  from  that  time  forward 
until  the  end  of  the  threshing  season,  late  in  November, 
Bell  had  constantly  recurring  difficulty  with  the  boiler  in 
its  failure  to  keep  up  steam,  which  necessitated  frequent 
stoppages  and  loss  of  time,  and  always  it  required  excessive 
labour  in  fixing,  and  used  considerably  more  fuel  and  water 
than  should  be  needed.  The  Bells  vsay  that  it  would  only 
keep  up  steam  when  the  wind  was  in  such  a  direction  that 
they  could  safely  take  the  screen  off  the  smoke-stack  and 
get  sufficient  draught.     .     .     . 

The  first  complaint  by  Bell  direct  to  defendants  was  by 
his  letter  to  Mr.  Goodison  of  11th  September,  1905,  which 
accompanied  his  testimonial  of  the  same  date  as  to  the 
thresher,  feeder,  and  stacker,  which,  as  he  explains,  con- 
stitutes the  outfit  therein  referred  to.  In  his  letter  of  16th 
October,  1905,  Bell  plainly  expressed  his  dissatisfaction  and 
refusal  to  use  the  boiler  further,  and  demanded  either  a 
boiler  that  would  make  steam  or  his  notes. 

The  defendants'  answer  of  18th  October  does  not  ques- 
tion his  cause  of  complaint,  but  rather  the  contrary,  and 
asked  him  to  finish  the  season's  work,  and  then  send  them 
the  engine  (meaning  engine  and  boiler),  and  they  would 
make  it  all  satisfactory,  and  they  say  they  would  send  him 
another  engine  at  once  if  they  had  one.  On  23rd  October 
ho  replied  that  he  would  "  try  and  pull  her  through,"  and 
he  had  49  farms  to  do,  but  did  not  see  how  he  could  send  it 
back,  as  he  had  taken  a  contract  of  cutting  shingles,  and 


that  they  were  glad  he  was  having  an  exceptionally  good 
season  and  "'  would  be  working  nearly  all  winter/'  and  they 
would  look  after  his  note,  and  they  added,  "  We  will  make 
everything  right  for  you." 

Bell  continued  threshing  till  20th  November,  and  dur- 
ing the  winter  used  the  engine  and  boiler  in  cutting  shin- 
gles or  lumber.  Mr.  Goodison  in  his  evidence  says  he  does 
not  complain  of  Bell  using  it  till  it  was  returned.     .     .     . 

[The  learned  Judge  then  set  out  negotiations  and  cor- 
respondence, payments  made,  and  an  agreement  between 
plaintiffs  and  defendants  as  to  alterations,  etc.] 

Finally  the  engine  and  boiler  were  shipped  at  Elmvale 
on  21st  June,  1906,  and  arrived  at  Sarnia  about  4th  July. 
,  .  .  Defendants  had  the  boiler  cleaned  and  furbished 
up  and  provided  with  a  new  smoke-stack,  and  the  valve  seat 
planed,  and  a  rocker  valve  .put  in  place  of  the  former  slid- 
ing valve,  and  the  piston  rings  tightened,  but  neither  a 
new  cylinder  nor  a  new  boiler  was  put  on,  as  had  been  pro- 
posed in  December.  .  .  .  On  31st  July  defendants 
shipped  the  engine  and  boiler,  and  wrote  that  it  was  now 
in  first  class  working  order.  .  .  .  The  engine  arrived 
at  Elmvale  on  Friday  10th  August.  ...  On  Saturday 
11th  August  Bell  took  the  outfit  to  the  farm  of  Bobert 
TJssher  and  threshed  for  an  hour.  During  that  time  they 
had  to  stop  twice  for  steam,  and  had  the  same  trouble  a^ 
before.     .     .     . 

[The  learned  Judge  referred  to  repeated  trials  and  at- 
tempts to  improve  the  machinery,  and  correspondence  be- 
tween the  parties.] 

The  main  question  which  arises  is  whether  plaintiffs  had 
any  and  what  reason  for  complaint  about  the  boiler.  Tht* 
evidence  satisfies  me  that  they  had.  Their  contention  is 
that  the  boiler  must  have  been  too  small,  and  this  is  borne 
out  by  the  evidence  of  Mr.  St.  John,  who  was  called  4ic$  an 
expert  by  the  defence  to  shew  that  the  boiler  was  well  con- 
structed. .  .  .  The  engine  and  boiler  did  not  in  fact 
answer  the  description  of  a  traction  17  horse  power  engine, 
and  there  is  nothing  to  shew  that  this  was  a  sale  of  a  known 
specific  article  the  capabilities  of  which  the  purchaser  took 
the  risk  of. 
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well  be  argued,  however,  that  the  combined  machine  could 
not  be  said  to  be  well  made  if  one  part  was  not  adapted  for 
or  so  constructed  as  to  reduce  the  power  of  the  other.  But 
under  Frye  v.  Milligan,  10  0.  R.  509,  and  Tomlinson  v. 
Morris,  12  0.  E.  311,  damages  cannot  be  recovered  under 
the  warranty,  as  the  property  has  not  passed. 

Defendants  have  not  availed  themselves  of  the  option 
of  supplying  other  machines,  but  refuse  to  do  so.  The 
alternative  is  not  stated  in  the  contract,  unless  it  is  the 
subsequent  provision  as  to  refund  of  notes  or  money  already 
referred  to. 

Under  the  clause  as  to  defects  or  failures  in  one  part, 
plaintiffs  are,  1  think,  deprived  of  any  right  to  condemn  or 
return  any  part  of  the  outfit  other  than  the  engine  and 
boiler.  Not  having  the  right  to  return  all,  they  cannot 
claim  a  failure  of  consideration  to  entitle  them  to  a  return 
of  the  whole  moneys  paid  and  notes  outstanding. 

As  the  engine  and  boiler  did  not  answer  the  description 
of  the  machines  purchased,  plaintiffs  are,  I  think,  entitled 
to  that  extent  to  have  a  return  or  reduction  of  the  pur- 
chase money.  In  Nichol  v.  Groatz,  10  Ex.  191,  although 
there  was  a  warranty,  and  the  contract  said  that  was  the 
only  warranty,  the  vendor  failed  to  recover,  as  the  oil » did 
not  answer  the  description.  In  Josling  v.  Kingsford,  13  C. 
B.  N.  S.  447,  though  the  sale  was  expressly  without  war- 
ranty, the  purchaser  recovered  his  money  on  the  like 
ground.  There  is  an  indication  in  the  letters  that  at  least 
one  of  the  notes  was  negotiated  by  defendants. 

The  evidence  does  not  enable  me  to  say  what  reduction 
should  be  made  in  the  original  purchase  money  on  account 
of  the  engine  and  boiler.  Unless  the  parties  can  agree,  it 
will  be  referred  to  the  Master  at  Barrie  to  fix  the  sum. 
Whatever  the  amount  may  be,  plaintiffs  will  be  entitled  to 
recover  it  from  defendants  with  costs,  except  of  the  refer- 
ence, but  defendants  shall  be  at  liberty  to  pay  the  amount 
into  Court  and  have  liberty  to  apply  for  repayment  thereof 
to  them  upon  proof  that  they,  or  other  the  lawful  holders  of 
the  four  promissory  notes  for  $500  each,  have  given  credit 
thereon  by  indorsement,  or  in  such  other  way  as  the  Court 
shall  approve,    for  the  amount  as  fixed  or  agreed  upon,  as  a 
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rociuciioii  of  principal,  at  aud  from  the  dates  of  the  note^, 
such  reduction  to  \ye  proportioned  upon  each  note,  and  if 
the  proportionate  reduction  on  the  note  due  let  January, 
190(J,  would  exceed  the  balance  owing  thereon,  the  excess 
shall  be  added  in  equal  proportions  to  the  reduction  of  the 
other  three  notes.  Instead  of  paying  into  Court  or  to 
plaintiffs,  defendants  may  apply  to  dispense  with  such  pay- 
ment, upon  the  like  proof.  In  case  of  payment  into  Court, 
plaintiffs,  or  either  of  them,  upon  proof  of  payment  bv 
them  of  any  of  the  four  notes,  shall  have  liberty  to  apply 
for  payment  out  of  Court  of  the  amount  for  which  credit 
should  be  given.  Costs  of  the  reference  to  be  payable  bj 
whom  and  to  the  extent  the  Master  shall  direct.  The  en- 
irino  and  ]>oiler  to  \)o  at  the  disposal  of  defendants. 

I  do  not  find  that  plaintiffs  have  sustained  any  damages 
l)y  loss  of  time  or  customers  or  otherwise  in  the  conduct  of 
their  business  beyond  the  benefit  they  have  derived  from 
the  use  of  the  engine  and  boiler. 


December  <J1st,  19(>6 
divisional  court. 
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ADAMS  v.  FAIRWEATHER. 

Way — Private  Ri^ht  of  Way — Easement — Prescription — Pn- 
sumption  of  Lost  Orant  —  Evidence  —  Inferruption—h'' 
consistent  User  by  Others — Jus  Publicum. 

Appeal  by  plaintiff  frOm  judgment  of  Mulock,  C.J.,  ^ 
0.  W.  R.  785,  dismissing  action  for  a  declaration  that  plain- 
tiff was  entitled  by  prescription  to  a  right  of  way  appurte- 
nant to  his  premises,  being  lot  119  on  the  east  side  ot 
Bleecker  street,  in  the  city  of  Toronto,  over  a  strip  of  laud, 
part  of  the  rear  end  of  defendant's  property,  known  as 
street  numbers  610,  (512.  and  614.  on  the  west  side  of  On- 
tario street. 

II.   E.  Rose,  for  plaintiff. 

\V.  H.  Rlako.  K.C.,  for  defendant. 


Magee,  J. : — The  strip  in  (]iiestioii,  which  is  alleged  to  be 
tlie  servient  tenement,  adjoins  the  east  side  of  the  lane  ealled 
Darling  avenue,  phiintiff 's  land  in  respect  of  which  .  he 
claims  the  right  of  way  being  on  the  opposite  side  of  the 
lane.  The  lane  was  a  public  thoroughfare,  and  plaintiff  says 
that  he  "  always  considered  the  strip  was  pan  of  the  lane, 
and  never  thought  it  was  anything  else,"  and  he  'always'' 
(that  is  throughout  the  20  years)  "  thought  he  had  a  right," 
and  all  his  witnesses  likewise  considered  it  part  of  the  lane, 
and  said  that  the  public  used  it  as  such,  and  he  says  the 
*^  general  traffic  would  be  nearly  all  on  that  piece."  The 
evidence  for  plaintiff,  if  it  established  any  way  at  all,  estab- 
lished it  as  a  public  way. 

In  p]arl  de  la  Warr  v.  Miles,  17  Ch.  1).  ')3,  James,  L.J., 
says  at  p.  585:  *^  For  instance,  if  thci  owner  of  a  particular 
house  in  London  shews  that  he  and  all  the  people  who  have 
lived  in  that  house  have  for  a  long  period  gone  every  year 
to  Hampstead  Heath  and  run  about  the  Heath,  he  cannot 
thereby  establish  a  particular  right  as  annexed  to  that 
lumse  to  go  upon  Hampstead  Heath,  when  it  is  quite  clear 
that  he  only  went  there  like  every  other  person  who  went 
from  London  to  recreate  himself  there."     .     .     . 

In  Gale  on  Easements,  Tth  ed.  (1889),  ]>.  1()4,  it  is  said: 
••  Prescription,  may  be  defined  to  be  a  title  acquired  l)y  pos- 
session had  during  the  time  and  in  the  manner  fixed  by 
law.  ...  To  constitute  a  legal  possession  there  must 
be  not  only  a  cor[)oral  d(»tenti(m  or  that  quasi  detention 
which  according  to  the  nature  of  the  right  is  equivalent  to 
it,  but  there  must  also  be  the  intention  to  act  as  owner. 
Thus  no  legal  possession  is  acquired  by  a  man  walking  across 
the  land  of  his  friend  or  using  a  private  way  thinking  it  to 
be  a  public  one,  or  unless  he  would  do  the*  aL*t  in  defiance 
of  opposition." 

Here  plaintiff,  on  his  own  shewing,  was  not  exercising  an 
easement  in  respect  of  his  land,  but  only  a  supposed  right 
a«  one  of  the  public,  a  claim  wliicli  defendant  was  not  called 
upon  to  meet. 

Appeal  dismissed  with  costs. 
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TRIAL. 

COPKI^AND-CllATTEllSOX    CO.    v.    BUSINESS    SVS- 
TEMS   LIMITED. 

Conspiracy — Trade  Competition — Procuring  I ntorporaiiou  of 
Company  to  Compete  with  Plaintiffs — Inducing  Plaintiffs 
Servants  to  Leave  Employment — Using  Information  Ob- 
tained in  Plaintiffs^  Employment — Appropriation  of  Plmn- 
tiffs'  Documentfi  and  Chattels  —  Master  and  Sprrnnf  — 
Breach  of  Confidence — fn junction — Damages. 

Action  for  dainagej*  and  an  injunction  and  other  relief 
in  respect  of  a  conspiracy  by  the  defendants  Henry  J.  King 
and  others  to  procure  the  incorporation  of  the  defendant 
company  to  engage  in  business  in  competition  with  plain- 
tiffs. 

W.  E.  Raney  and  A.  Mills,  for  plaintiffs. 

S.  H.  Blake,  K.C.,  and  W.  H.  Irving,  for  defendants. 

Clute,  J.: — Plaintiffs  are  manufacturers  of  what  ii? 
known  as  "  the  loose  leaf  business  systems  of  book  and  ac- 
count keeping,''  and  have  been  engaged  in  that  business  iD 
Canada  since  1896,  and  are  the  owners  of  letters  patent 
protecting  the  rights  of  invention  in  the  system.  The  per- 
sonal defendants  were  in  plaintiffs'  employment  until  about 
the  middle  of  June,  1905;  the  defendant  King  as  sales  man- 
ager under  contract  in  writing  expiring  on  31st  January, 
1906,  at  a  salary  of  $1,800  per  year.  It  was  a  term  of  his 
contract  that  he  should  "  devote  his  entire  time  and  energy 
to  the  company  in  the  capacity  of  director  of  promotion  and 
publicity."  Defendant  Baird  was  superintendent  of  plain- 
tiffs' machine  shop  at  a  salary  of  $1,500  a  year,  and  it  was 
a  term  of  his  contract  that  he  should  devote  his  entire  time 
and  energA'  to  the  interests  of  plaintiffs.  Defendants  Har- 
court,  Trout,  and  Archibald  were  salesmen  for  the  city  of 
Toronto  under  contracts  in  writing;  Harcourt  at  a  salary 
of  $2,000  a  year  ending  on  31st  January,  1907 ;  Trout  for  a 
like  term  and  at  the  same  salary;  Archibald  for  a  term  ending 
on  31st  August,  1906,  at  a  salary  of  $1,500  a  year.  It  was 
also  a  term  of  each  of  their  contracts  that  thev  should  re- 


11II8,  ana  inar  tney  Bnouia  noi  engage  ineir  services  or  oe 
interested  directly  or  indirectly  with  any  other  company, 
firm,  or  person,  carrying  on  a  similar  business  to  that  of 
the  plaintiffs,  and  in  the  event  of  their  so  doing  it  was  a 
provision  of  the  contracts  that  the  same  might  be  immedi- 
ately terminated  at  the  option  of  plaintiffs.  Defendant 
Hoose  was  assistant  foreman  of  the  machine  shop. 

The  defendant  company  was  incorporated  under  the  laws 
of  the  Dominion  of  Canada;  the  defendants  other  than 
Hoose  are  members  and  directors  of  the  same,  Trout  be- 
ing vice-president,  King  managing  director,  and  Archibald 
secretary-treasurer. 

Plaintiffs  and  their  predecessors  in  title  first  introduced 
the  loose  leaf  system  of  book  and  account  keeping  in  Can- 
ada, and  have  spent  large  sums  in  perfecting  and  protecting 
the  same  and  for  special  machinery  and  tools  to  turn  out  the 
same,  and  in  procuring  customers  for  their  product,  the 
result  of  which  has  been  to  build  up  a  large  business  con- 
nection throughdut  Canada. 

Defendant  King,  as  head  of  his  department,  became  in- 
timately acquainted  with  plaintiffs'  business,  the  cost  of 
manufacture,  list  of  customers,  and  the  profits  of  the  busi- 
ness. Defendants  King,  Trout,  Harcourt,  and  Archibald 
also  had  knowledge  of  plaintiffs'  list  of  customers  in  To- 
ronto; all  of  which  knowledge  was  of  a  confidential  char- 
acter, and  not  to  be  communicated  to  third  parties  or  used 
against  plaintiffs'  interests.  The  machinery  and  appliances 
used  by  plaintift's  in  turning  out  their  product  are  of  a 
special  charaetc^r,  devised  and  made  for  the  purpose.  De- 
fendants Baird  and  Hoo.se  had  full  knowledge  of  this  and 
of  the  special  tools  to  make  the  same,  and  they  perfectly 
well  understood  this  knowledge  to  be  of  a  private  and  con- 
fidential nature. 

Defendants  King,  Baird,  Harcourt,  Trout,  and  Archi- 
bald, during  the  early  part  of  190*5,  and  while  in  the  em- 
ployment of  plaintiffs,  decided  to  form  a  new  company  and 
carry  on  a  business  similar  to  that  of  plaintiffs,  and  the 
time  and  manner  and  object  of  their  doing  so  gave  rise  to 
this  action. 

It  is  charged  that  during  February,  March,  April,  and 
May,  and  the  early  part  of  June,  1905,  the  defendants,  other 


engage  in  bujsinejisi  in  eonipetition  with  plain  tiffs;  to  induee 
plaintiffs'  yiorvant.-?  to  break  their  contract s^  of  le-mploymeDT 
and  to  go  to  dt* fondants:  to  communicate  private  and  con- 
fidential information  with  reference  to  plaintiffr  busine**. 
the  knowledge  of  which  wa^  obtained  whilu  in  plaintifl** 
employment;  to  print  tind  publish  fain?  and  malicious  s>tiite- 
mcnts  in  relation  to  plaint tifs'  bu&ineBt?;  to  ahjitract  from 
the  bus^incKs  office  and  to  appropriate  to  the  u^^e  of  defen- 
dants certain  records,  and  to  abstract  from  plaintiffs 
machine  shop  and  to  appropriate  to  the  u^e  of  defendtiatu  all 
plaintiffs'  fine  took  which  had  theretofore  Ijt^en  and  were 
being  used  in  the  manufacture  of  machines  and  appliances 
for  n^e  in  the  manufacture  of  plaint  iff  t^'  products,  and  to 
tisc  the  tool^  to  duplicate  plaiutiff?^'  machines  and  appli- 
ances; to  make  use  of  private  and  confidential  informa* 
tion  acquired  by  defendant.^  Baird  and  Hoose  wliile  iu 
plaintiffs'  employment  to  duplicate  plaintiffs*  special  niacbin- 
er\  ;  to  make  use  of  private  and  coufldential  inforrnatioD 
acquired  by  defendants  KIdlt.  Harconrt*  Trout,  and  Arelii* 
bald,  while  in  the  employment  of  plaintiffs,  to  make  for  the 
use  of  defendants  a  list  of  plaintiff?;'  t^ui^toniers  in  Toronto, 
without  compensation  and  to  the  ^q-eat  injury  of  plaintiffs: 
and  to  deprive  plaintiffs  of  and  to  give  to  defendants  the 
business  which  plaintiffs  and  tbeir  predecessors  in  title  bad 
built  up.     ... 

The  matter  was  frequciilly  talked  over  amung  the  de- 
fendants, other  than  Hoodie,  wbo  in  the  ejjrlier  stages  doe^ 
not  appear  lo  have  bei^n  taken  into  their  confident*e.  Mat- 
ters progressed  so  far  that  it  was  decided  U*  place  the  mat- 
ter of  the  formation  of  the  company  in  the  hands  of  one 
Wovenden,  of  MontreaL  Meetings  were  held  for  i  or  3 
montlis  before  l*jth  June.  Wovenden  came  to  Toronto;  the 
prospect UH!  was  disr  ussed  with  him,  and  he  received  froai 
defendants,  other  than  Hoose,  the  data  from  which  it  wgi? 
compiled.  T  tind  tliat  thi?^  prospectus  was  printed  lu  earh 
a&  fitb  May,  and,  while  it  was  not  nmde  public,  It  wa?  ^hi^wu 
to  various  persons  with  the  object  of  procuring  subscrip- 
tions for  stoek  in  the  proposed  company.  It  is  marked  pri- 
vate and  eonJidcntial.  nnd  is  b<'aded  *'  Prosapeehis/*  and  fe 
in  pari   as  follows: — 


loose  leaf  accounting  systems. 

'*  Business  Arrangements.  For  the  purpose  of  carrying 
on  such  a  business,  arrangements  have  been  completed  to 
secure  the  services  of  7  men,  all  experienced  in  the  line  of 
goods  and  covering  every  department,  both  selling  and 
manufacturing,  they  all  having  had  many  years'  experience 
in  the  largest  loose  leaf  house  in  Canada.  These  men  em- 
brace the  following:  general  sales  manager,  mechanical 
superintendent,  and  5  travelling  accountants.     .     .     . 

"  The  amount  of  business  done  by  the  selling  force  in- 
terested during  the  past  year  for  the  company  they  are  now 
connected  with  was  $140,000.'- 

I  find  from  the  evidence  that  the  general  sales  manager 
referred  to  is  defendant  King;  the  mechanical  superinten- 
dent is  Baird;  and  the  5  travelling  accountants  are  defen- 
dants Harcourt,  Trout,  Archibald,  one  Eandall,  then  and 
now  plaintiffs'  manager  at  the  city  of  Winnipeg,  and  Stan- 
field,  plaintiffs'  manager  then  and  now  at  Hamilton. 

At  the  time  the  circular  was  prepared  it  was  expected 
that  both  Kandall  and  Stanfield  would  join  defendants. 
Randall  had  been  down  to  Toronto,  and  had  talked  over  the 
matter  with  King,  Trout,  Archibald,  and  Harcourt,  but  had 
come  to  no  decision.  On  29th  May  King^  writes  to  Randall. 
He  begins  by  calling  Randall's  attention  to  the  fact  that  his 
draft  for  $100  had  been  refused  by  plaintiffs.  He  endea- 
vours to  prejudice  Randall  against  plaintiffs,  and  refers  to 
Randall's  correspondence  as  "  clear  enough  evidence  of  how 
you  feel."  He  refers  to  the  general  manager  Myers  as  the 
"plague."  He  refers  to  the  absence  of  Mr.  Coj)eland  in 
England.     He  then  proceeds: — 

"  You  are  in  touch  with  our  first  moves.  Now,  our  oper- 
ations have  culminated  in  something,  and  it  looks  as  if  Busi- 
ness Systems  Limited  was  a  certainty — and  this  is  of  mo- 
mentous interest  to  you.  Our  capital  is  assured,  and  we 
have  already  some  $40,000  in  Toronto,  of  which  7  of  us 
have  taken  $15,000.  Two  weks  ago  we  employed  a  capital- 
ist named  Wovenden  in  Montreal  to  secure  the  balance  of 
the  capital.  He  has  secured  such  men  as  Senator  Robert 
McKay  (who    will    be    our    president),    and    men    of    like 
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"  Now,  we  are  assured  of  capital  amounting  in  cold 
dollars  to  $115,000,  of  which  we  are  calling  in  about  $58,000 
or  50  per  cent. — plenty  of  money  you  will  admit. 

^'  We  mean  business,  and  can  place  on  the  market  in 
about  3  months  all  our  stuff  but  ledger,  and  it  will  take 
may  be  3  more  to  be  ready  in  that  line — but  we  have  a 
winner  I  can  tell  you. 

"  Now,  Arthur,  we  have  a  good  selling  force,  but  we  want 
better,  and  we  want  A.  G.  R.  to  join  the  bunch.  Now, 
Arthur,  suppose  you  don't  make  quite  as  much  the  first 
year — we  can  give  you  a  good  contract,  and,  if  you  come 
in  now,  a  nice  block  of  stock,  and  you  will  be  working  for 
yourself. 

*'  We  have  $15,000  in  2nd  and  common  and  will  give  yon 
the  same  share  of  this  as  all  the  rest  are  getting,  $2,000. 
In  addition,  we  want  you  to  take  the  same  amount  of  stock 
for  cash — the  total  call  on  this  being  $800  in  9  months. 

'*  Our  statement — figuring  upon  a  basis  of  $15,000  profit 
in  any  year — would  be  along  the  following  Hues.  $15,000 
is  not  high  when  one  Considers  C.  C.  (plaintifi*s)  make  $50,000 
and  pay  enormous  salaries  and  expenses." 

The  letter  goes  on  to  shew  probable  profits,  and  con- 
tinues : — 

"  Now,  your  share  of  profits  would  be  $1,650,  augmenting 
your  salary  to  $4,650,  figuring  you  made  no  commission.  If 
you  keep  Bainey  (another  employee  of  plaintiffs),  your 
chances  are  for  as  much  money  as  you  can  possibly  make 
now. 

"  We  have  to  cover  your  territory — it's  a  good  one — and 
we  want  you  to  cover  it  for  us.  It  would  be  hard  to  be 
working  against  you,  old  chap.  You  must  see  that  we  can 
give  the  C.  C.  C.  (the  plaintiffs)  a  run  for  life.  Now  here 
is  a  bully  good  proposition  for  you.  You  fall  in  line,  so  will 
Davidson  (plaintiffs'  manager  at  Vancouver),  though  no 
mention  has  been  made  to  him.  C.  C.  Co.  is  a  one-man, 
Jew-managed  outfit  from  now  on.  He  has  the  thing 
cooked,  and  we  are  going  to  try  and  cook  him.  I  don't  mean 
that  we  are  going  to  lay  low  for  C.  C.  Co.,  but  Myers  (plain- 
tiffs' mana<ror)  must  feel  the  results  of  our  efforts. 
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'^Xow,  Arthur,  don^t  mention  this,  as  the  firm  don't 
know  yet.  We  are  not  prepared  to  resign  for  a  couple  of 
weeks,  but  join  us.     We  can  all  make  money  together.^' 

Randall  replied  on  7th  June  declining  to  join  defen- 
dants. Randall  was  at  this  time  in  the  employment  of  de- 
fendants at  $150  a  month.     .     .     . 

King  was  dismissed  on  14th  June.  Wovenden  came  up 
from  Montreal  on  the  loth,  and  a  meeting  was  held  the 
same  evening.  At  this  time  Harcourt  and  Baird  had  also 
been  dismissed.  Trout  and  Archibald  were  not  dismissed 
until  the  next  day.  On  the  evening  of  the  15th  an  agree- 
ment was  entered  into  between  Wovenden,  of  the  one  part, 
and  defendants  King,  Baird,  Harcourt,  Trout,  and  Archi- 
bald, and  Standfield,  of  the  other  part.  The  parties  agree 
to  form  a  company  within  a  period  of  4  months,  and  the 
parties  of  the  second  part  bind  themselves  to  enter  the 
employment  of  the  company  for  a  period  of  5  years  at  a 
salary  of  not  less  than  $2,000  per  annum  and  commission 
on  sales.  It  is  further  provided  that  King  is  to  be  manager, 
Baird,  mechanical  superintendent,  Harcourt,  Trout,  Archi- 
oald,  Standfield,  and  Randall,  travelling  accountants.  They 
are  to  devotee  all  their  time  and  energ}'  to  the  new  com- 
[)any.  Should  the  company  be  incorporated  and  start  busi- 
uess  within  a  period  of  4  months,  and  should  any  of  the 
parties  of  the  second  ])art  fail  to  carry  out  their  engagement 
made  and  make  default,  they  are  liable  to  pay  a  penalty  of 
'1>  1,000  as  damages  for  such  default. 

After  the  meeting  at  which  the  abovt!  agreement  was 
>igned,  Baird  and  King,  the  same  night,  went  to  the  house 
of  defendant  Hoose,  got  him  out  of  bed,  and  then  and  there 
engaged  him  at  a  salary  greater  than  he  received  from 
[)laintiffs,  the  -salary  to  commence  at  12  o'clock  that  night. 
But  for  the  solicitations  of  hiring,  I  find  that  Hoose  would 
have  returned  to  work  for  plaintiffs  the  next  day.  Hoose 
carried  away  from  plaintiffs'  factory  a  large  number  of 
tools  belonging  to  plaintifi!s,  many  of  them  specifically  made 
for  the  making  of  certain  machines  of  plaintiffs,  then  and 
now  required  in  plaintiffs^  factory.     .     .     . 

Defendants  obtained  incorporation,  and  for  their  com- 
[lany's  name,  under  which  they  are  now  carrying  on  busi- 
ness, they  appropriated  the  words  "  Business  Systems,'' 
which  plaintiffs  had  used  from  the  inception  of  their  busi- 
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To  unders^timd  the  eondiict  and  object  of  defendant*  in 
thin  case,  it  ts  neee^sary  to  refer  to  the  nature  of  plaintifT^ 
bu&ineBS,  Plaintiffs  and  their  predeeef?Bor&  in  titk  in  thi 
L'oited  States  were  the  first  to  introduce  what  k  trailed 
*-  Businesf^  Systems  "  of  book-keeping  and  account ^.  f\m 
ay.^toni  includes^  ledger  iniidcrii  and  holders^  of  aceouiit-^ 
made  in  such  form  that  leaves  may  be  from  time  to  timr 
supplied  nnd  put  in  the  nld  bindt^r.^  and  holders,  Th*^  forn. 
is  Bueli  as  to  HiTnrd  eouvcnience  to  thot^e  using  them  tu  n 
greater  extent,  it  is  said,  than  the  ordinary  ledger,  as  vrS 
as  being  a  *rreat  saving  in  expen^ic,  WhatcYer  the  reason, 
the  demand  for  the  ''^  Bui^incs^  Systems  "  has  greatly  in- 
creased, and  plaintiffs  have  established  a  very  large  and 
lucrative  business  in  this  line. 

The  personal  defendants — other  than  Hoose — while  In 
the  eniploynient  of  plaintilfs  formerl  a  scheme  and  by  luutoal 
inducements  and  combination  united  in  the  attempt  ille- 
gally to  appropriate  a  large  part  of  this  business  whJcb 
plafntiifs  had  built  np;  and  with  tliat  end  in  view  defendant 
King,  the  general  manager  of  defendant  company,  was  tb«* 
chief  mover,  though  all  the  defendants— other  than  Hoose 
—were  very  active  in  the  enterprise.  These  defentlaat^ 
held  many  meetings,  discussed  the  matter  frequently,  ob- 
tained private  and  confidential  inftu'mation  relative  to 
plaintLlIs'  business^  utilizL^<i  this  in  preparing  the  prospectii? 
of  the  proposed  company,  endeavoured  to  induce  the  ser- 
vants of  plaintilTs  to  leave  their  employ,  carried  away  mnth 
them  confide  [it  ial  iuformativMi,  an<l  induced  i»liier  scrvaat^ 
of  plain ti if s  to  leave  and  to  carry  aw^ay  with  them  when 
they  left  further  papers  containing  information  acMjajr^d 
while  they  were  in  the  confidence  of  plaintilTs. 

The  defendant  company,  afti-r  incoq>oratiou,  through 
Llit*ir  general  manager  and  other  ofileers,  eontrnued  to  in- 
dm.^e  others  of  phi  in  tiffs'  employe(^s  tn  leave  plaintiffs  and  to 
jMiu  the  dcfcndnnt  company,  and  all  of  the  defendants 
ajt])ropriated  the  records,  pattern  shet^s,  tabs,  special  tools 
and  private  information,  and  therefrom  *lu plicated  plain- 
filfs'  product,  and  by  the  information  obtained  while  in 
the  employment  of  defendants  ascertained  plaintiffs'  cas- 
toNiers,  and  in  this  way  appropriati^d  to  a  large  e:ttent  plain- 
tills'  business. 
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There  was  some  evidence  offered  that,  whiU*  the  reeorils, 
pattern  sheets,  and  special  tools,  were  necessary  and  useful 
to  plaintiffs  in  their  business,  and  were  helpful  to  defen- 
dants, yet  that  defendants  did  not  use  them  to  any  appreci- 
able extent.  I  do  not  l)elieve  defendants  when  they  ^o 
state.  The  evidence  satisfies  me  beyond  doubt  that  this 
confidential  information,  which  was  admitted  to  be  bene- 
ficial to  defendants,  and  which  was  admitted  to  have  been 
Qged  by  defendants  to  a  limited  extent,  was  wholly  a})pr<»- 
priated  by  them,  to  the  extent  of  their  wants,  for  the  ])ur- 
pose  of  carrying  out  their  scheme  to  appropriate  plaintiffs' 
business,  and  I  find  as  a  fact  that  the  defendant  company 
was  incorporated  for  that  express  jmrpose,  is  managed  by 
the  personal  defendants,  and  has,  a^  far  as  a  company  may 
without  formal  by-law  or  resolution,  adopted  and  taken  the 
benefit  of  the  wrongful  acts  of  the  other  defendants. 

Hoose,  who  does  not  appear  t6  have  taken  any  active  part 
in  the  earlier  stages  of  the  conspiracy,  left  plaintiffs'  em- 
ployment at  the  solicitation  of  defendants,  and  assisted 
them  in  their  undertaking  by  carrying  away  the  tools  of 
plaintiffs  and  using  them  in  furtherance  of  defendants'  busi- 
ness, and  I  infer  from  the  evidence,  and  find  as  a  fact,  that 
he  had  knowledge  of  the  wrongful  actions  and  intentions 
of  defendants,  and  joined  them  with  a  view  of  assisting 
them  in  carrying  out  their  scheme  under  the  inducemoni 
of  higher  wages  and  in  breach  of  faith  with  plaintiffs,  his 
former  employers. 

It  is  a  necessary  implication  of  a  contract  of  service  that 
the  servant  shall  serve  his  master  with  good  faith  and 
fidelity.     .     .     . 

[Reference  to  Hobb  v.  (^reen,  [1895]  2  Q.  B.  :U5;  Tiamb 
v.  Evans,  [1893]  1  Ch.  218,  226;  Morrison  v.  Moat,  9  Hare 
241,  255,  258;  Albert  v.  Strange,  1  Macn.  &  G.  25;  Louis 
Y.  Smellie,  73  L.  T.  N.  S.  226;  Liverpool  Victoria  Legal 
Friendly  Society  v.  Houston,  3  Court  of  Sess.  Cas.,  5th 
series,  42;  Merryweather  v.  Moore,  [1892]  2  Ch.  518;  Stone 
V.  Goss,  65  N.  J.  Eq.  756;  Brown  v.  Hay,  25  Rettie  1112; 
High  on  Injunctions,  4th  ed.,  sec.  19.] 

On  this  branch  of  the  case  I  am  of  opinion  that  j)lain- 
tiffs  are  entitled  to  an  injunction  and  to  a  reference  to 
ascertain  the  damages. 


piaintins  servants  to  leave  tneir  employment,  xne  mutuaj 
solicitation  and  encouragement  among  the  personal  defen- 
dants other  than  Hoose  was  none  the  less  enticing  because* 
they  did  not  require  much  persuasion.  I  find  as  a  fact 
that  the  personal  defendants  other  than  Hoose  conspired 
together  while  still  in  plaintiffs'  employ  to  leave,  and  they 
endeavoured  both  before  and  after  they  quitted  plaintiffs' 
service  to  induce  other  employees  to  leave,  and  on  their  in- 
ducement many  did  leave,  and  some  of  those  who  remained 
were  induced  to  do  so  only  by  higher  wages.     .     .     . 

[Reference  to  Hegina  v.  Warburton,  L.  R.  1  C.  C.  R. 
276';  Quinn  v.  Leathem,  [1901]  A.  C.  at  pp.  510,  529,  530.] 

In  O'Keefe  v.  Walsh,  [1903]  2  I.  R.  681,  it  was  held 
that  the  fact  that  separate  defendants  joined  the  conspiracy 
at  different  times  is  no  ground  for  objection  that  the  action 
is  wrongfully  constituted  in  law,  there  being  in  sub8tan(*e 
only  one  cause  of  action,  the  conspiracy  to  injure;  the  dam- 
age may  be  assessed  separately,  having  regard  to  the  date 
of  joining  the  conspiracy,  but  acts  done  in  furtherance  of 
the  conspiracy  prior  to  the  joining  may  be  given  in  evidence 
for  the  purpose  of  shewing  the  origin,  nature,  and  object 
of  the  conspiracy:  and  j^ee  Owen  v.  Dwycr,  24  Jr.  L.  T.  R. 
111. 

1  do  not  find  that  this  precise  question  of  damages  ha-, 
been  elsewhere  decided,  and  but  for  this  decision,  to  which, 
no  doubt,  great  weight  is  to  be  attached,  1  should  have 
thought  that  each  was  liable  for  all  the  damages  which 
resulted  from  the  conspiracy,  whether  the  damage  accrued 
before  or  after  he  joined  it.     .     .     . 

The  parent  conspiracy  in  the  present  case  was  to  pirate 
plaintiffs^  business  by  illegal  means.  The  evidence,  I  think, 
is  conclusive  tliat  all  the  illegal  acts  afterwards  resorted  to 
were  from  an  early  date  contemplated  by  the  conspirators. 
Some  of  these  means  were  to  induce  plaintiffs'  servants  to 
break  their  contracts  and  go  with  defendants,  and  to  carry 
with  them  duplicate  orders  from  customers,  the  record  of 
sizes,  tools,  tabs,  forms,  and  patterns,  whereby  to  repro- 
duce plaintiffs^  product  and  reach  plaintiffs^  customers.  .  .  . 

In  the  very  able  argument  of  Mr.  Blake  it  was  urged 
with  much  force  that,  as  the  contract  did  not  in  terms  pre- 


had  a  right  to  carry  away  with  them  this  information  and 
to  use  it  in  any  new  business  in  which  they  might  engage, 
and  that  tliey  had  a  right  to  make  preparations  for  the  pro- 
posed business,  so  that  as  they  stepped  out  of  the  one 
^lliployment  they  might  engage  in  the  other.  There  is  a 
sense  in  which  this  may  be  true,  but  I  think  that  there  is 
a  clear  line  beyond  which  an  employee  may  not  pass  with- 
out rendering  himself  liable  in  damages,  and  that  line  from 
the  foregoing  cases  I  take  to  be  that  he  must  not  break 
confidence  and  employ  that  breach  of  confidence  to  the 
damage  of  his  late  employer.  The  distinction  is  clearly 
pointed  out  by  Kekewich,  J.,  in  Merryweather  v.  Moore, 
[1892]  2  Ch.  at  p.  524,  although  the  view  there  taken,  that 
he  may  make  use  of  what  he  is  able  to  carry  in  his  head 
as  an  act  of  memory  is)  not  fully  supported  by  the  cases.  The 
weight  of  authority  sems  to  be  rather  against  that  view,  if 
what  was  acquired  was  a  matter  of  confidence  peculiar  to 
the  business  in  which  he  was  employed.     .     .     . 

[The  Judge  then  quoted  from  and  distinguished  Mogul 
Steamship  Co.  v.  McGregor,  23  Q.  B.  D.  598,  [1892]  A.  C. 
25;  Allen  ^.  Flood,  [1898]  A.  C.  1,  106,  138,  140,  172; 
Nichol  V.  Martin,  2  Esp.  733;  and  referred  to  and  quoted 
from  Robb  v.  Green,  [1898]  2  Q.  B.  315.] 

I  further  find  that  the  incorporation  of  defendant  com- 
pany under  the  name  which  plaintiffs  had  always  used  in 
their  business,  namely,  "  Business  Systems,''  was  itself  one 
of  the  acts  done  for  the  purpose  of  carrying  out  the  con- 
spiracy to  fraudulently  obtain  plaintiffs'  business.  I  cannot 
think  that,  had  the  Crown  been  advised  of  the  facts  of  this 
case,  in  so  far  as  it  relates  to  the  name  "  Business  Systems," 
it  would  have  permitted  defendant  company  to  incorporate 
under  that  namo,  to  the  manifest  injury  of  plaintiffs.  .  .  . 

The  injunction  rihouhl  be  made  perpetual  and  relief 
granted  in  terms  of  paragraphs  1,  3,  4,  9,  10a,  10b,  10c, 
and  lOd,  of  the  prayer  of  the  statement  of  claim.  There 
will  be  a  reference  to  the  Master  in  Ordinary  to  take  the 
account  of  profits,  or  assess  the  damages,  or  both,  as  plain- 
tiffs may  elect,  on  the  different  claims.  Costs  of  this  action, 
inclusive  of  the  entry  of  judgment  to  plaintiffs;  further 
directions  and  subsequent  costs  reservf^fl. 


r 
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TRIAL. 

CHICAGO  lAVK  L\8U1UXCE  CO.  v.  BUNCOMBE 

Prlnriiml  and  t'^rety — Bond  for  Fidelity  of  Agent  of  Insur- 
ance ComjHiny — Advances  to  Agent  and  Premiums  not 
Paid  over — Construction  of  Bond — AppHcation  to  Exist- 
ing Agreement  between  Agent  and  Company — Withhold- 
ing from  t^urety  Information  as  to  Material  Facts — Re- 
lease. 

xVction  against  R.  L.  Duneombe  and  T.  H.  Ihincombe 
upon  their  bond  to  plaintiffs.  T.  H.  Ihmcombo  was  surety 
for  R.  L.  Dun€oml)0,  who  had  been  and  was  at  the  time  of 
the  execution  of  the  bond,  and  was  styled  therein,  the  plain- 
tiffs' "  agent  for  the  purpose  of  soliciting  for  applications  to 
said  company  for  assurance  upon  the  lives  of  individuals,  and 
of  performing  such  other  duties  in  connection  therewith  as 
may  be  required  by  the  otficers  of  said  company.*' 

C.  St.  Clair  Leitch,  Button,  and  J.  R.  Green.  St.  Thomas, 
for  plaintiffs. 

J.  M.  Glenn,  K.C.,  for  defendants. 

BiMTTOX.  J-: —  .  .  .  Herbert  S.  Duncombe,  a  rela- 
tive of  defendants,  is  a  director,  the  ord  vice-president,  and 
general  counsel  of  the  plaintiffs,  who  were  incorporated  only 
in  1902.  Tierman  &  Stout  were  general  agents  of  this  com- 
pany, and  at  first  tlie  defendant  R.  L.  Duncombe  worked 
un«ler  these  general  agents.  On  11th  September,  1905,  R.  L. 
Duncombe  Mas  appointed  agent  of  plaintiffs,  and  a  formal 
agreement  was  entered  into  between  the  parties.  On  8th 
November,  1905,  a  new  agreement  was  made,  and  on  29th 
January,  1906,  there  was  yet  another  new  agreement,  each 
later  agreement  cancelling  and  superseding  the  former  as  be- 
tween R.  L.  Duncombe  and  plaintiffs.  On  7th  May,  1906, 
the  special  agreement  of  29th  January,  1906,  was  modified, 
and  was  ecmtinued  in  force  only  subject  to  the  supplementary 
agreement  of  7th  May. 

R.  L.  Duncombe  bought  and  paid  for  some  stock  in  plain- 
tiff company,  which  was  taken  in  the  name  of  H.  S.  Dun- 
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combe,  who  was  .surety  to  plaintilfs  for  li.  L,  Dimcombe  on  a 
bond  similar,  as  he  says,  to  the  one  that  defendant  T.  H. 
Buncombe  is  now  on,  except  that  H.  S.  Buncombe  is  of  the 
opinion  that  his  bond  as  surety  was  for  only  $1,000. 

It  was  the  practice  of  plaintiffs  to  make  advances  to 
agents,  these  to  be  repaid  by  the. agent's  commission,  and 
plaintiffs  did  apparently  from  first  to  last  advance  to  R.  L. 
Ehincombe  between  8th  November,  1005,  and  7th  May,  1906, 
sums  aggregating  $900,  and  it  is  said  that  R.  L.  Buncombe 
collected  premiums  for  which  he  did  not  account  in  March, 
April,  and  May,  1906,  amounting  to  $75.72.  A  further 
amount  of  $60  is  charged  as  an  advance  to  R.  L.  Buncombe. 
.  .  .  I  am  of  opinion  that  the  evidence  fails  to  establish 
fhat  item  as  against  the  surety. 

.  All  the  advances  by  plaintiffs  to  R.  L.  Buncombe,  except 
$75  advanced  on  7th  May,  1906,  were  made  before  the  date  of 
the  bond  sued  on,  and  the  $75  was  advanced  on  the  same  day 
the  bond  was  made.  The  premiums  received  and  not  ac- 
counted for  were  all  received  on  or  before  date  of  bond,  except 
one  small  sum  of  $8.47,  which  is  charged  as  of  lltli  May, 
1906.  The  proof  of  these  premium  items  is  not  the  most 
satisfactory  as  against  the  surety.  Very  likely  they  were  re- 
ceived by  R.  L.  Buncombe.  This  action  is  brought  upon  the 
assumption  that  defendant  T.  H.  Buncoml)e  by  his  bond 
became  liable  and  is  now  liable  for  the  entire  debt  of  R.  L. 
Buncombe  to  plaintiffs,  existing  at  date  of  bond,  a>;  well  as 
for  any  indebtedness  which  would  thereafter  arise  from  R. 
L.  Buncombe  as  agent  of  plaintiffs  to  them. 

Two  questions  arise:  (1)  upon  the  construction  of  the 
bond;  and  (2)  was  there  such  concealment  by  ])kintiffs,  or 
that  may  be  imputed  to  them,  of  material  facts  as  to  in- 
validate the  bond  given  by  the  surety — can  ])laintiffs  recover 
against  the  surety  upon  the  bond  obtained  under  tlie  <ircum- 
stances  disclosed  by  the  evidence? 

As  to  the  first,  I  am  of  opinion  that,  upon  th(»  fair  and 
proper  construction  of  this  bond,  the  defendant  T.  H.  Bun- 
combe, if  liabl(»  at  all,  is  liable  only  for  advances  and  default 
after  the  making  of  the  contract  between  plaintiffs  and  R. 
L.  Buncombe  of  29th  January,  1906.  It  wa,s  contended  and 
is  arguable  that  under  this  bond  the  limit  of  the*  surety's  lia- 
bilitv  would  bo  for  jidvance«{  made  nnd  monov  enlleeted  after 
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the  execution  of  it.     Cases  go  a  long  way  towards  establish- 
ing this  contention.     .     .     . 

[Reference  to  Canada  West  Farmers'  Mutual  and  Stock 
[ns.  Co.  V.  Merritt,  20  U.  C.  R.  444.] 

One  rule  of  construction  is  that  words  are  to  be  given 
their  natural  meaning* 

In  Allnutt  V.  Ashenden,  5  M.  &  G.  392,  the  words,  '*  1 
horeby  guarantee  Mr.  John  Jennings's  account  with  you  for 
wine  and  spirits  to  the  amount  of  £100,"  were  held  to  relate 
only  to  existing  account,  although  that  account  did  not 
amount  to  £100. 

A  guarantee  may  be  so  worded  as  to  cover  past  debts,  even 
where  a  consideration  to  guarantee  such  would  appear  to  be 
wanting,  but  the  language  must  be  clear.  Many  of  such 
cases  to  which  I  was  referred  were  banking  cases,  where  an 
account  existed  and  was  to  be  continued.  There,  as  might  be 
expected,  a  guarantee  to  permit  continuation  was  intended  to 
cover  and  was  held  to  cover  past  indebtedness. 

I  think,  in  terms,  the  bond  must  be  held  to  cover  past 
indebtedness  of  R.  L.  Duncombe,  so  far  as  that  indebtedness 
was  incurred  as  an  agent  of  plaintiffs  under  the  then  existing 
contract  or  agreement  of  agency.  The  condition  is  that  R.  L. 
Duncombe  shall  pay  over  "  all  money  which  he  now  owes  or 
hereafter  may  owe  said  company  •  .  .  on  account  of 
losses  or  advances  made  to  the  said  R.  L.  Duncombe  during 
the  continuance  of  the  present  agency  of  the  said  R.  L.  Dun- 
combe .  .  .  for  the  purpose  of  enlarging  the  business  or 
otherwise,  and  whether  the  same  shall  have  been  advanced 
under  the  terms  of  the  agency  agreement  between  the  said 
R.  L.  Duncombe  and  said  company,  or  any  future  agreement, 
or  otherwise     .     .     ." 

The  present  agreement  of  29th  Januar}%  1906 — the  only 
agreement  as  to  agency  of  R.  L.  Duncombe  in  force — makes 
no  provision  whatever  for  making  loans  or  advances  to  R. 
L.  Duncombe.  The  advances  made  on  and  after  29th  Janu- 
ary, 1906,  were  probably  made  because  of  the  existence  of  the 
relations  between  plaintiffs  and  R.  L.  Duncombe,  but  were 
not  made  under  any  terms  or  stipulations  mentioned  in  that 
agreement.  There  is  no  evidence  that  the  loans  or  advances 
were  made  for  the  purpose  of  enlarging  the  business  of  R.  L. 
Duncombe,  or  for  such  purpose  as  can  be  included  in  the  terra 
"or  otherwise,"  applying  the  ejusdem  generis  rule  of  con- 
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struction.  Giving  the  bond  the  most  liberal  constnietion  in 
favour  of  plaintiffs,  I  think  the  past  indebtedness  must  be 
limited  to  that  created  during  the  then  current  agreement 
between  plaintiffs  and  R.  L.  Buncombe,  and  that  no  advance 
to  him,  even  if  made  under  some  former  agreement  for  agency, 
is  covered,  any  more  than  a  private  debt  to  plaintiffs  owed 
by  E.  L.  Buncombe  as  an  individual  and  not  as  an  agent 
can  be  recovered  by  plaintiffs  from  defendant  T.  H.  Bun- 
combe. The'  agrwMnent  of  29th  January,  1906,  cancels  all 
previous  agreements  between  plaintiffs  and  R.  L.  Buncombe 
for  agency.  The  only  part  of  the  past  indebtedness  of  R.  L. 
Dnncombe  to  plaintiffs  for  which  defendant  T.  H.  Buncombe 
is  liable,  it'  liable  at  all,  is  what  R.  L.  Buncombe  owed  as 
agent  under  the  only  agreement  of  agency  in  force  on  date 
of  execution  of  bond.     .     .     . 

Fpon  the  second  branch  of  the  case.  It  may  be  conceded 
that  tiie  contract  of  suretyship  is  not  one  of  those  spoken  of 
as  being  uberrimse  fidei,  but  the  creditor  or  employer  owes 
a  duty  to  the  intending  surety. 

.  In  Davis  v.  London  and  P.  M.  Ins.  Co.,  8  Ch.  B.  469, 
it  was  held  that  the  change  of  circumstances  between  the 
company  and  their  agent  ought  to  have  been  stated  to  in- 
tending sureties.     .     .     . 

[Reference  to  Hamilton  v.  Watson,  12  CI.  &  F.  108.J 
In  this  case  there  was  the  evidence  of  an  existing  bond, 
with  plaintiffs'  third  vice-president  and  general  counsel  as 
snrety,  which  bond  was  to  be  given  up  upon  getting  a  new  one 
with  defendant  as  surety.  R.  L.  Buncombe  was  to  get  pay 
for  stock  owned  by  him,  but  standing  in  the  name  of  this 
same  oflBcer  of  plaintiff  company,  but  no  attempt  was  made 
to  keep  out  of  the  proceeds  of  stock  R.  L.  Buncombe's  in- 
debtedness to  plaintiffs,  but  the  whole,  by  manifest  inten- 
tion, was  to  be  thrown  upon  defendant,  who  was  in  entire 
ignorance  of  the  real  state  of  affairs  between  R.  L.  Buncombe 
and  plaintiffs.     .     .     . 

[Reference  to  Lee  v.  Jones,  17  C.  B.  N.  S.  482;  Railton 
v.  Matthews,  10  CI.  &  F.  934;  North  British  Ins.  Co.  v. 
Lloyd,  10  Ex,  523.] 

I  think  what  the  surety  would  naturally  expect  was  that 
the  contract  between  the  principal  debtor  and  the  plaintiffs 
was  that  of  agency  upon  a  new  appointment;  that  the  agent 
was  to  give  security  for  work  and  faithful  discharge  of  duty 


and  conveyed  to  defendant,  or  tor  a  declaration  that  she  neld 
the  land  in  trust  for  him,  etc. 

H.  H.  Strathy,  K.C.;  for  defendant. 

M.  B.  Tudhope,  Orillia,  for  plaintiff. 

The  judgment  of  the  Court  ( Falcon BuiiKiK.  C.J.,  Brit- 
ion,  J.,  RiDDELL,  J.),  was  delivered  by 

RiDDELL,  J. : —  ...  Plaintiff  is  a  retired  farmer  of 
some  80  years  of  age,  with  a  grown-up  family  of  sons,  whom, 
as  he  eays,  he  has  "  helped  too  mnch,"*  or  rather  '*  they  helped 
themselves,"  though  lie  '^  never  gave  them  a  great  deal  of 
fiioney.'-'  Some  4  or  5  years  ago  he  came  to  the  conclusion 
that  he  should  marry  and  have  a  home  of  his  own,  as  appar- 
ently his  sons  had  left  him,  because  "  a  home  of  your  own  is 
worth  two  of  other  folks'.'^  He  had  been  a  pretty  careful 
man,  had  done  all  his  own  business,  bought  and  sold  cattle 
and  horses,  conducted  his  farming  operations,  sold  his  grain, 
paid  his  rent,  banked  his  money,  all  without  assistance,  and 
[  can  find  nothing  to  indicate  that  he  was  a  man  of  less  than 
ordinary  intelligence  and  strength  of  mind  and  character. 

He  married  the  defendant — a  widow — ^herself  with  a  fam- 
ily, and  they  seem  to  have  lived  on  harmonious  terms.  There 
is  no  evidence  of  any  fiduciary  relations  existing  between  the 
two,  and  no  charge  is  made  that  plaintiff  relied  upon  defend- 
ant for  advice  in  respect  of  any  business  transaction,  and  no 
suggesrion  that  he  was  not  perfectly  competent  to  understand 
and  transact  ordinary  business. 

No  fiduciary  relationship  will,  of  course,  be  presumed. 
Thomas  Langstaff,  the  son  of  defendant,  says  that  shortly 
before  the  transaction  in  question  plaintiff  and  he  were  at  a 
creamer}',  and  "after  we  left  the  creamery  Mr.  Jar\'i8  told 
me  .  .  .  one  of  his  sons  .  .  .  was  trying  to  rogue 
him ;  Robert  his  name  was.  He  says, '  They  have  been  trying 
to  do  me  up,'  and  he  says,  *  As  soon  as  this  fall  I  get  things 
settled  I  am  going  to  quit  farming;  I  am  going  to  Markham; 
there  is  a  house  there  I  can  get;  I  am  going  to  buy  it,  and  I 
vvill  give  it  to  your  mother,  and  they  won't  have  a  chance 
to  get  that.'"     .     .     .      (Plaintiff  denied  this.) 

About  the  same  time  he  has  a  conversation  with  George 
Langsfaff,  another  son  of  defendant,  and  T.anirctnff'c  account 

roi..  v\M    i>  w.n    *«ov  3'2 — tiH 
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is  as  folJows:  '' .  .  .  Him  and  1  was  talking  about  Oriliiay 
and  he  said  he  had  a  notion  of  going  up  to  Orillia, 
and  h";  said,  ^  If  it  snits  me  I  am  going  to  buy  a  place  there, 
and  I  am  going  to  buy  it  for  your  mother.'    .     .     /' 

There  is  no  contradiction  by  plaintiff  of  this,  and  though, 
upon  being  recalled,  he  is  asked  whether  he  has  heard  the 
eviden<.*e  of  his  wife's  sons,  he  is  asked  nothing  as  to  this 
conversation. 

The  trial  Judge  has  found  that  he  did  so  speak  to  these 
two  witnesses. 

The  next  proceeding  is  that  plaintiff  sees  one  Clark,  a 
land  agent  at  Orillia,  about  buying  a  house,  and  Clark  says : 
"  It  was  Mrs.  Jarvis  he  seemed  to  want  to  suit"  "  He  said 
Mrs.  Jarvis  was  to  be  suited."  And  finally  a  house  owned  by 
one  Sanderson  is  picked  upon  as  suitable.  Perhaps  there  is 
DO  great  significance  to  be  attached  to  the  fact  that  when  a 
mian  is  buying  a  house  it  is  his  wife  '^  he  seems  to  want  to 
suit,"  and  it  is  perhaps  not  at  all  unusual  that  a  man  intend- 
ing to  buy  a  house  to  be  owned  by  himself  does  tell  the  agent 
that  it  is  his  wife  who  is  "to  be  suited."  But  whA  fol- 
lows is,  I  think,  quite  different  in  its  effect. 

The  deal  is  closed  by  Clark  and  plaintiff,  $50  is  paid  by 
plaintiff  to  Clark,  and  a  receipt  given  by  Clark ;  and  the  fol- 
lowing occurred,  according  to  Clark: — "When  they  wew 
paying  tiie  $50,  or  before  they  paid  the  $50,  Mrs.  Jarvis  spoke 
and  said  this  house  was  to  be  hers,  and  he  said,  ^Yes,  the 
house  ir^  to  be  Mrs.  Jarvis's,'  and  he  gave  me  to  understand  it 
was  to  protect  her  as  much  as  anything  against  his  children, 
that  his  children  and  him  had  not  been  getting  on  very  well, 
and  it  was  to  protect  her  in  case  of  his  death  that  she  would 
have  the  property."  This  is  not  denied  by  plaintiff,  the  trial 
Judge  has  not  found  against  it,  and  it  must  be  taken  as  estab* 
lished. 

An  arrangement  is  then  made  between  Clark  and  plaintiff 
that  Clark  is  to  bring  Sanderson  down  to  the  house  of  Thomas 
Langstaff  that  evening  and  close  out  the  sale.  A  meeting  is 
accordingly  had,  at  which  are  present  Clark,  Sanderson, 
Thomas  and  Greorge  Langstaff,  the  plaintiff,  and  the  defend- 
ant. The  defendant  was  not  called  at  the  trial,  her  counsel 
saying  (after  the  evidence  of  Clark,  Sanderson,  Thomas  and 
George  Langstaff,  had  be^n  given). :  "  The  only  other  witness 
I  have  is  Mrs.  Jarvis,  and  I  just  mention  it  so  that  my 
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leatned  friend  will  know,  if  he  wishes  to  call  her,  she  is  here, 
but  sho  would  only  corroborate  what  has  already,  been  said, 
and  I  do  not  think  there  is  any  object  in  multiplying  evid- 


All  these  witnesses  agree  that  in  answer  to  an  inquiry 
'by  Sanderson  as  to  whom  tiie  deed  was  to  be  made  to,  plain- 
tiffs said  that  it  was  to  be  made  to  his  wife.  The  language  of 
the  different  witnesses,  as  might  be  expected,  is  not  identical, 
but  the  substance  is  the  same. 

Plaintiff  says  that  he  did  not  give  any  person  any  in- 
structions to  put  his  wife's  name  in  the  deed,  that  he  did 
not  intend  the  property  to  go  to  his  wife,  "  to  rob  me  and  my 
family,^'  but  in  cross-examination  he  changes  this;  and,lihe 
occasion  being  brought  to  his  mind,  we  find  this: — 

Q.  Were  you  asked  by  Mr.  Sanderson  to  whom  the  deed 
was  to  be  made  down  there?  A.  I  don't  mind  whether  1 
was  asked  or  not,  but  if  I  was,  of  course  I  expected  my  name 
was  on  the  deed.  Q.  That  is  not  what  I  am  asking  you. 
A.  Well,  follow  me  up.  Q.  Do  you  remember  being  asked 
whose  name  was  to  go  in  the  deed?  A.  1  tell  you  I  don't 
remember  whether  I  was  asked  about  that  or  not.  Q.  Then 
you  would  not  deny  that  you  were  asked?  You  may  have 
been  asked  ?  A.  Well,  1  don't  think,  to  tell  God's  truth,  that 
I  was  asked;  I  couldn't  say,  to  tell  the  truth  and  swear  it 
here.  Q.  You  would  not  swear  that  you  were  not  asked? 
A.  No,  I  won't  say  nothing  because  I  can't  bring  it  in  mind. 

After  the  defence  was  closed,  plaintiff  was  recalled,  and 
the  following  took  place : — 

Q.  You  heard  Mr.  Sanderson  swear  that  you  told  him 
to  put  the  deed  in  your  wife's  name?  A.  T  did,  I  heard 
him  swear  that.     .     .     . 

Q.  (by  coimsel  for  plaintiff) — Did  you  ever  give  him  any 
j^uch  instructions?  A.  Not  to  the  best  of  my  knowledge, 
t  didn't. 

As  the  trial  Judge  has  found,  he  was  then  at  variance 
with  3  of  his  sons,  and  the  evidence  convinces  me  that  he 
desired  and  intended  when  buying  this  house  to  buy  it  for 
his  wife,  that  it  should  be  his  wife's,  and  that  his  family 
should  not  have  any  interest  in  it — and  that  his  wife  should 
iot  be  driven  to. her  "thirds." 
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intimation  throughout  the  conversation  that  m  providing 
a  home  for  his  wife  he  did  not  intend  to  provide  a  home 
for  himself  also — that  he  intended  after  the  death  of  hi& 
wife  and  himself  that  the  property  should  be  subject  to  her 
disposition,  that  its  destination  should  be  controlled  by  her 
rather  than  himself.  I  should  have  been  much  astonished 
had  it  appeared  that  any  such  intimation  was  given;  but  if 
the  trial  Judge  intendc<l  to  find  that  plaintiff  did  not 
understand  the  effect  of  what  wa^  being  done,  I  most  re- 
spectfully dissent  from  that  view.  He  was  a  man  capabl«» 
"  in  a  dispute  of  taking  his  own  part/^  "  yet  hale  and  vigor- 
ous fof  a  man  of  his  years;"  and  there  is  nothing  to  indicat* 
that  he  was  a  man  of  inferior  powers  of  mind. 

There  was  no  pretence  that  any  undue  influence  had 
been  used;  none  can  be  presumed  in  such  a  case  as  this: 
MoConnell  v.  McConnell,  15  Gr.  20;  even  if,  as  was  not  the 
case  here,  there  was  the  existence  of  confidence:  Wallis  v. 
Andrews,  16  Gr.  637;  McEwan  v.  Milne,  5  O.  R.  100:  and 
compare  Irwin  v.  Young,  28  Gr.  511;  Jjavin  v.  Lavin,  7  A. 
K.  197. 

There  is  no  rule  requiring  a  defendant  such  as  this,  in 
Qo  position  of  confidence,  to  prove  the  absence  of  undue 
influence,  nor  that  the  grantor  had  independent  advice.  .  .  . 

[Reference  to  Luton  v.  Sanders,  14  Gr.  537,  538;  Arm- 
strong v.  Armstrong,  14  Gr.  528,  536;  Corrigan  v.  Corrigan. 
15  Gr.  341,  343.  McCaffrey  v.  McCaffrey,  18  A.  R.  599,  and 
Hopkins  v.  Hopkins,  27  A.  R.  H58,  distinguished.] 

1  do  not  consider  that  it  is  necessarily,  in  the  circum- 
stances of  this  case,  an  improvident  transaction  for  a  farmer 
worth  $2,400  or  so,  to  expend  $1,150  in  buying  a  house  for 
his  wife  and  to  give  it  to  her. 

If  there  were  any  doubt  about  the  intent  of  plaintiff,  hi£- 
full  understanding  of  the  transaction,  and  his  capacity,  I 
think  what  followed  the  making  of  the  deed  woidd  resolve 
that  doubt  in  favour  of  defendant.  I  do  not  go  into  these 
matters,  as,  in  the  view  T  take,  it  is  not  necessary  to  consider 
them. 

I  think  the  appeal  should  be  allowed  and  the  action  dis- 
missed. Substantial  justice  will  be  done,  however,  by 
directinj^  that  no  ooet*^  \m  given  here  or  below. 
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C'artvvright,  Master.  December  24th,  1906. 

GHAMBBB8. 

BANK  OF  NOVA  SCOTIA  v.  FEHGUSOK 

Default  Judgment — Motion  to  Set  aside — Defence — Merits — 
Leave  to  Defend — Terms — Jud{fment  Standing  as  Security 
— Costs. 

Motion  by  defendant  Ferguson  to  set  aside  a  default 
judgment  entered  by  plaintiffs. 

M.  R.  Gooderham,  for  defendant   Ferguson. 

C.  A.  Masten,  for  plaintiffs. 

The  Master: — ^Ferguson  and  Dickson  are  sued  on  a 
demand  note  for  $5,000  and  a  guarantee  of  the  account  of 
a  company  of  which  they  were  treasurer  and  president  re- 
spectively. 

The  company  is  in  liquidation,  but  no  dividend  has  yet 
been  issued.  Dickson  entered  an  appearance,  but,  througli 
some  mistake,  this  was  not  done  on  behalf  of  Ferguson. 

Both  defendants  have  made  affidavits  setting  up  the 
defence  which  the  defendants  were  allowed  to  make  in 
Dominion  Bank  v.  Crump,  3  0.  \V.  R.  58.  Both  of  them 
have  been  cross-examined,  but  are  not  shaken  in  their  state- 
ments of  the  agreement  made  with  plaintiffs'  manager  when 
the  documents  in  question  were  given,  when  they  were  all 
present  together.  The  joint  presence  of  both  defendants 
makes  this  case  in  that  respect  similar  to  the  ruling  case  of 
Jacobs  V.  Booth'-  Distillery  Co.,  85  L  T.  2()2,  5  0.  W.  R.  49. 
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The  plaintiffs  have  not  moved  for  judgment  agaius^t 
Dickson,  nor  could  they  hope  to  succeed  if  they  did  so,  after 
the  decision  of  Mr.  Justice  Street  in  Imperial  Bank  v. 
Tuckett,  6  0.  W.  K.  121.  It  may  not  be  without  interest  to 
record  the  fact  that  when  that  case  came  on  for  trial  the 
defendant  never  even  put  in  an  appearance,  and  judgment 
went  as  of  course.  Nevertheless  I  am  still  bound  by  thai 
decision. 

If  Ferguson  had  not  unfortunately  allowed  the  time  to 
go  by,  he  could  not  have  been  prevented  from  having  his 
defence  tried  out.  As  it  is,  the  question  is  as  to  the  terms 
on  which  this  is  to  be  allowed. 

With  the  continuous  non-jury  sittings  at  Toronto,  no 
great  harm  can  be  done  to  plaintiffs  by  allowing  the  matter 
to  proceed  in  the  usual  way,  provided  that  defendant  facili- 
tates the  speedy  trial  of  the  action.  He  is  not  in  any 
stronger  position  than  was  the  defendant  in  Merchants 
Bank  v.  Scott.  1(5  P.  II.  90,  and  I  think  that  the  judgment 
should  stand  until  the  determination  of  the  action,  and 
that  the  same  order  should  be  made  a^  to  costs. 

If  the  defendant  prefers  to  have  the  judgment  set  aside, 
he  can  do  so  on  giving  security  to  the  amount  of  $3,000. 


Clute,  J.  December  24th.   190<;. 

WEEKLY   COURT. 

Be    TOWNSHIP    OF    XORMANBY    AXD    TOWXSHIl' 
OF  CARRICK. 

Highway — County  Boundary  Line  Road — Deviation — Adop- 
tion of  Road  already  Constructed — Municipal  Act,  see, 
GoJi- — Construction — Award  —  Jurisdiction  of  Arbitrators 
— Absence  of  Necessary  Preliminaries — Counsel  Attendintj 
before  Arbitrators  under  Protest. 

Appeal  by  corporation  of  township  of  Carrick  from  the 
award  dated  8th  November,  1906,  of  William  John  Hatton, 
Judge  of  the  County  Court  of  Grey,  and  James  Millroy 
Thompson,  Warden  of  the  county  of  Grey,  made  under  the 
provisions  of  sees.  654  and  656  of  the  Municipal  Act,  1903, 


county  01  rJnice,  one  oi  tne  aroitrators,  reiusmg  to  30m  in 
the  award. 

H.  J.  Scott,  K.C.,  and  D.  Kobertson,  Walkorton,  for  the 
appellants. 

W.  H.  Blake,  K.C.,  for  the  corporation  of  the  township 
of  Normanby. 

C1.UTE,  J.: — The  principal  grounil>  ar;Lfucd  were  that  the 
arbitrators  had  no  authority  or  jurisdiction  to  act  in  the 
premises;  that  the  road  in  question  was  not  in  fact  a  devia- 
tion road;  that  the  road  in  question  had  never  been  adopted 
by  the  council  of  either  municipality;  that  no  by-law  was 
passed  declaring  it  impracticable  to  construct  the  road  along 
the  county  boundary  line  between  the  township  of  Nor- 
manby  and  the  township  of  Carrick;  that  after  the  passing 
of  6  Edw.  VII.  ch.  34,  sec.  35,  no  application  was  made^ 
by  the  corporation  of  Carrick  to  agree  to  the  respective 
shares  of  money  to  be  paid  or  the  work  to  be  done  in  open- 
ing up  and  maintaining  such  alleged  deviation  road,  and 
therefore  that  there  was  no  refusal  and  no  inability  to 
agree,  which  was  necessary,  under  see.  656,  to  give  such 
arbitrators  jurisdiction;  that  the  real  object  of  the  proceed- 
ings was  to  compel  the  erection  of  a  new  bridge  on  the 
road,  at  the  joint  expense  of , the  corporations  of  the  county 
of  Bruce  and  county  of  Grey,  under  the  provisions  of  sec. 
617  of  the  Municipal  Act. 

It  does  not  appear  that  any  by-law  in  respect  of  this 
matter  was  passed  by  either  township  council.  It  does 
appear  by  the  affidavit  of  Mr.  McKay,  which  was  not  di^ 
puted,  that  in  or  about  the  month  of  August,  1904,  at  a 
special  meeting  of  the  township  council  of  Normanby,  after 
viewing  the  ground,  the  council  passed  a  resolution  declaring 
it  impracticable  to  construct  a  way  along  the  c^oiinty  boun- 
dary line  over  a  portion  of  the  county  boundary  line  between 
the  township  of  Normanby  and  the  township  of  Carrick,  and 
being  that  portion  of  the  boundary  line  dealt  with  by  the 
arbitrators  in  the  award  now  sought  to  be  set  aside.  The 
aflBidavit  further  states  that  the  minutes  of  the  council  shew 
that  the  resolution  was  passed  on  27th  June,  1905,  by  the 
township  council  of  Nonuanby,  declarin<r  that  it  is  iiuprac- 
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Proceedings  were  then  taken  to  arbitrate  under  the  Act, 
and  the  award  in  question  was  made  by  the  County  Court 
Judge  and  the  Wardea  of  the  county  of  Grey— the  Warden 
of  the  county  of  Bruce  refusing  to  sign. 

Before  evidence  was  taken,  counsel  for  the  townsiiip  of 
Carrick  took  the  objection  that  "  there  is  no  foundation  for 
this  arbitration,  there  being  no  refusal  on  the  part  of  the 
township  of  Carrick  to  agree,  etc.,  in  the  inattor,  the 
inability  to  mutually  agree  set  forth  iu  ^Ir.  McKay's 
affidavit  being  before  the  amendment  of  li)06."  The  ob- 
jection was  overruled  (Robb,  the  Warden  of  Bruce,  dis- 
senting). It  was  further  o])jected  tliat,  ^*  as  the  object  of 
Normanby  township  in  this  arbitration  is  to  have  an  al- 
ready established  road  in  that  t()^vnship  declared  and 
adopted  as  a  deviation  road,  and  as  upon  that  road  there 
are  two  bridges  coming  under  sec.  (517  of  the  Act,  the 
county  councils  should  be  notified  and  given  an  opportunity 
to  be  heard.'^  "  Objection  overruled."'  Mr.  Robertson  then 
asked  an  adjournment  of  the  ar])itration,  on  the  grounds 
set  out  in  his  affidavit,  to  allow  a  motion  to  be  made  to  the 
High  Court  to  test  the  correctness  of  the  rulings  on  the 
above  objections.  This  was  also  overruled,  and  the  arbitra- 
tion then  proceeded,  the  solicitor  of  the  council  for  Nor- 
manby taking  part  in  the  arbitration.     .     .     . 

Section  654  of  the  Consolidated  Municipal  Act,  1903, 
was  amended  by  4  Edw.  VI 1.  eh.  22,  sec.  28,  by  inserting 
after  the  word  "  thereto  ^'  in  the  fifth  line,  the  words  "  or 
of  making  a  deviation  where  in  the  opinion  of  any  of  the 
said  councils  it  is  impracticable  to  construct  a  road  along 
the  said  county  boundary  line."  6  Edw.  VII.  ch.  34,  sec. 
35,  repealed  the  above  amendment  and  inserted  in  lieu 
thereof  the  following  words :  "Or  of  making  a  deviation  of  a 
portion  of  such  county  boundary  line  or  of  adopting  a  road 
or  highway  already  constructed  as  a  part  or  the  whole  of 
such  deviation  where  in  the  opinion  of  the  said  councils  it 
is  impracticable  to  construct  a  road  along  the  said  county 
boundary  line." 

The  section  now  reads  as  follows: — 

"  654.  Whenever  the  several  townships  interested  in  the 
whole  or  any  part  of  any  county  boundary  line  road  are 
unable  mutually  to  agree  as  to  their  respective  shares  of 
money  to  be  paid  or  work  to  be  done  or  of  botb,  iu  opening 
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or  maintaining  such  boundary  line  road,  or  portion  thereof. 
OP  of  making  a  deviation  of  a  portion  of  such  county  boun- 
dary line  road,  or  of  adopting  a  road  or  highway  already 
constructed  as  a  part  or  the  whole  of  such  deviation,  whert^^ 
in  the  opinion  of  any  of  the  said  arbitrators  it  is  impracr- 
ticable  to  construct  a  road  along  the  said  county  boundary 
line;  one  or  more  of  such  township  councils  may  apply  to 
the  wardens  of  the  bordering  counties  to  determine  jointly 
the  amount  which  each  township  shall  be  required  to  expend 
on  such  road,  either  in  money  or  statute  labour,  or  both, 
and  the  mode  of  expenditure;  the  County  Judge  of  th<- 
county  in  which  the  township  first  making  the  application 
is  situate  shall  in  all  cases  be  the  third  arbitrator/' 

It  will  be  seen  from  the  above  that  the  words  *'  or  of 
adopting  a  road  or  highway  as  already  constructed  as  a  part 
or  tlie  whole  of  such  deviation^'  were  for  the  first  time 
introduced  by  the  Act  of  1906.  Now  the  road  in  question 
is  and  has  been  for  more  than  50  years  a  road  or  highway, 
and  tlie  award  adjudges  that  the  roadway  in  question  and 
therein  described  be  adopted  as  a  deviation  of  that  portion 
of  the  county  boundary  line  between  the  townships  of  N'or- 
manby  and  Carrick  lying  adjacent  thereto,  '*  it  being  im- 
practicable in  the  opinion  of  the  said  municipal  corporation 
of  the  township  of  Normanby  to  construct  a  road  along  the 
said  portion  of  the  said  county  boundary  line/'  The  awartl 
then  further  provides  •  for  the  cost  of  maintenance,  and 
appoints  commissioners,  and  apportions  the  costs  of  tlie 
arbitration. 

It  is  quite  clear  that  after  the  Act  of  1906  was  passe4l 
no  action  was  taken  by  the  township  of  Normanby  with  a 
view  of  ascertaining  whether  it  was  possible  for  the  inter- 
ested townships  to  mutually  agree  in  regard  to  this  matter; 
all  that  had  been  done  prior  to  that  was  the  passing  of  as 
resolution  by  the  council  of  Xormanby  declaring  the  county 
boundar}'  impracticable,  and  an  endeavour  by  their  solici- 
tors to  have  a  meeting  of  the  interested  townships  with  a 
view  of  arranging  the  matter.  The  township  of  Carrick 
did  not  commit  itself  in  any  way,  consistently  taking  the 
position  throughout  that  there  was  no  jurisdiction  to  arbi- 
trate in  the  present  case. 

It  was  not  contended  before  me  that  there  was  jurisdit- 
tion  prior  to  the  Act  of  1906,  and  it  may  well  be  that,  al- 
though the  township  of  Carrick  refused  to  meet  the  township 


oeen  willing  to  ncgouai/e  aiier  uie  patjsiug  ui  luc  ^ut.  xiuw- 
(*ver  this  may  be,  I  do  not  think  that  the  necessary  prelimin- 
ary action  was  taken  on  the  part  of  the  tow:nship  of  Nor- 
manby  after  the  passing  of  the  Act  and  prior  to  the  pro- 
(jeedings  to  arbitrate,  to  enable  it  to  take  such  proceedings. 
It  is  true  the  reeve  of  Carrick  wrote  the  letter  above  re- 
ferred to,  but  he  denied  expressly  that  he  had  authority 
from  the  council  of  Carrick  to  write  tjie  letter.  He  states 
further  that  it  was  not  discussed  at  any  meeting  of  the 
council.  This  statement  is  again  contradicted,  so  that  the 
matter  is  left  in  that  uncertain  state. 

As  the  township  of  Carrick  have  protested  throughout 
these  proceedings,  I  do  not  think  they  were  bound,  although 
they  attended  under  protest  during  the  taking  of  the  evi- 
dence. There  should,  I  think,  have  been  clear  and  distinct 
action  taken  by  the  township  of  Xormanby,  communicating 
as  a  council  with  the  township  of  ('arrick,  to  endeavour  to 
mutually  agree  before  proceedings  were  taken.  In  a  matter 
of  so  much  importance  as  the  present,  it  ought  not  to  be 
left  to  the  Court  to  gather  from  (ontradictory  evidence 
whether  or  not  any  sucli  attempt  was  ever  really  made,  or 
whether,  although  an  attempt  was  not  made,  the  intention, 
in  fact,  was  to  disagree  to  any  proposed  arrangement.  So 
that  upon  this  ground  the  appeal  should  be  allowed  and 
the  award  set  aside. 

The  Court  was  asked,  however,  by  counsel  for  the  town- 
ship of  Norman])y  to  express  an  opinion  as  to  whether,  as- 
suming that  the  preliminaries  had  been  properly  taken,  the 
Act  was  broad  enough  to  cover  a  case  of  this  kind.  It  cer- 
tainly is  somewhat  obscure.  It  was  insisted  that  there  was 
no  power  to  arbitrate  with  the  view  of  adopting  a  road  or 
liighway  already  constructed,  and  that  the  Act  only  extended 
to  the  case  of  the  expenditure  of  money  when  the  road  was 
adopted,  and  that  if  the  municipalities  concerned  did  not  see 
lit  mutually  to  adopt  a  road  as  a  deviation  road  the  Act  did 
not  cover  such  a  case  and  there  was  no  remedy.  The  Act 
f)rovides  "  that  Avhenever  the  several  townships  interested 
in  the  whole  or  any  part  of  any  county  boundary  line  road 
are  unable  mutually  to  agree  as  to  their  respective  shares 
of  money  to  be  paid  or  work  to  be  done  or  both  in  open- 
ing or  maintaining  such  boundary  line  road,  or  a  portion 
thereof,  or  of   making   a   deviation    of   a    portion  of  such 
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(•oniity  boundar}'  line  road,  or  of  adopting  a  road  or  high- 
way already  constructed  as  a  part  or  the  whole  of  such 
deviation,  where,  in  the  opinion  of  any  of  the  said  conncilp,  it 
is  impracticable  to  construct  a  road  along  the  said  county 
boundary  line,  one  or  more  of  such  township  councils  may 
appoint,  etc.  It  is  insisted  that  this  has  relation  simply  to 
the  expenditure  of  money,  and  the  arbitration  has  rc*fer- 
ence  simply  to  the  respective  shares  of  money  so  to  Ik* 
expended. 

I  am  of  opinion  that  the  words  introduced  by  the  amend- 
ment are  broader  than  the  construction  contended  for,  and 
that  the  intention  of  the  legislature  was  to  afford  a  means, 
where  the  municipalities  could  not  agree,  to  adopt  a  road 
or  highway  already  constructed  as  a  part  of  a  deviation  road 
and  also  of  providing  for  its  maintenance.  It  seems  absunl 
to  suppose  that  the  Icgishiturc,  while  providing  for  the 
means  of  maintaining  the  road,  should  not  provide  for  the 
road  itself.  That,  I  think,  is  manifestly  implied,  and  1  am 
of  opinion  that  the  arbitrators  in  that  regard  had  juris- 
diction to  deal  with  the  matter.  Xor  do  I  think  that  the 
fact  that  the  road  in  question  is  half  a  mile  from  the  boun- 
dary line  prevents  it  from  being  adopted  as  a  deviation 
road.     .     .     . 

It  is  worthy  of  note  that  the  road  in  question  was 
established  more  than  50  years  ago  by  user;  at  first  a  tres- 
pass road,  probably  to  lead  to  a  mill,  but  recognized  since, 
as  in  fact  it  is,  a  deviation  road,  offering  the  convenience 
of  a  deviation  road,  and,  in  the  view  of  the  arbitratore  at 
all  events,  a  proper  deviation  road. 

It  was  not  contended  before  me  that  upon  the  evidence 
the  award  could  be  attacked,  nor  was  it  asked  that  either 
party  should  Ix)  allowed  to  put  in  further  evidence,  nnder 
ioc/:f;4  of  the  Act  of  1903. 

Townshij)  of  Fitzroy  v.  County  of  Carle  ton,  1)  O.  L.  R. 
Q9^(j,  .*)  0.  W.  R.  G15,  was  cited  as  shewing  that  the  road  in 
question  could  not  be  a  deviation  road,  l)ecause  it  did  not 
return  to  the  county  boundary  except  by  a  side  line  road 
already  opened,  ])ut,  u])on  reference  to  that  case,  so  far  a? 
it  applies,  T  think  it  rather  supports  the  award  in  that  re- 
gard. The  road  in  fact  does  return  to  the  boundary,  al- 
though by  a  side  road  already  travelled. 


sent  to  the  matter  standing  until  the  legal  question  could 
be  considered,  I  think  the  appellants  are  entitled  to  their 
^•osts. 

Appeal  allowed  and  award  sot  aside  with  costs. 


December  24tii,   H)0(». 

DIVISIONAI.    COURT. 

Re  township  OF  AMELIASBUKG  v.  riTClIKK. 

Division   Courts — Jurisdiction — Interpretation  of  Statute   — 
Public  Health  Act — Prohthition. 

Appeal  bv  defendant  from  order  of  Meredith,  C.J.,  in 
Chambers,  refusing  prohibition  to  the  4th  Division  Court 
in  the  county  of  Prince  Edward. 

The  appeal  was  heard  by  Falcon  bridge,  C.J.,  Britton, 

J.,  RiDDELL,  J. 

C.  J.  Holman,  K.C.,  for  defendant. 

W.  S.  Morden,  Belleville,  for  plaintiffs. 

RiDDELL,  J.: — .  .  .  The  action  was  brought  in  the 
Division  Court  claiming  payment  by  defendant  as  mother 
of  a  person  infected,  for  whom  expenses  had  been  incurred 
under  sec.  93  of  the  Public  Health  Act,  R.  S.  0.  1897  ib. 
248.  Judgment  was  given  by  the  County  Court  Judge  in 
favour  of  plaintiffs  for  $100,  the  amount  claimed.     .     .     . 

Several  grounds  were  taken  before  us,  all  but  one  of 
which  we  disposed  of  on  the  argument.  The  sole  remaining 
ground  is  as  follows.  It  is  argued  that  the  trial  Judge  has 
interpreted  the  statute,  R.  S.  0.  1897  ch.  248;  that  tl^w 
statute  gave  no  cause  pf  action;  and  that,  therefore,  lie 
had  no  jurisdiction. 

I  do  not  think  that  the  position  is  sound.  I  think  tlu* 
true  rule  established  by  Re  Long  Point  Co.  v.  Anderson, 
18  A*  R.  40o,  nnfj  ^iniilar  rat^eft,  is  tbat  if  it  lie  nocpj^^saTy 
tn  intiTprt^  ji  Mututr  in  nnlcM*  to  Und  mit  whi^UuT  \\\v  Divi* 
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sion  Court  should  decide  the  rights  of  the  parties  at  all. 
then  if  the  Division  Court  Jud^e  misinterprets  the  statute. 
and  so  gives  liimself  jurisdiction  to  decide  such  rights,  pro- 
hibition will  lie,  but  if  it  be  necessar\'  to  interpret  a  statuti* 
ainiply  to  decide  the  rights  of  the  parties,  prohibition  will 
not  lie,  however  far  astray  tlie  Division  Court  Judge  may  go. 

This  case  comes  within  the  latter  category,  and  con^l'- 
<juently  this  appeal  should  Ik?  dismissed  with  costs. 

I  should  add  that  1  do  not  suggest  that  the  judgment  i^ 
not  right  in  law.  I  simply  say  tlmt  this  Court  has  no  right 
to  in(|uire  into  that  «|ue8tion. 

Kalc()Nbkid(;k,  C.J.,- and  Brittox,  J.,  each  gave  roasoii> 
in  writing  for  the  same  conclusion. 


December  24th,  1906. 
C.A. 
BEATTY  V.  McCONNELL. 

Assfjismenf  and  Taa-ea — Taj-  Sale — Deed  by  Provincial  Trens- 
urer — He^istrij  Latis^—PurcJiaser  in  Good  Faith— Trus- 
tee— Fraud  and  Misrepresentation — Crown  Patent — Eri- 
denee — Parties — Solicitor — ( ^osts — Diacretion — .  ippeol. 

Appeal  by  plaintiff  and  cross-appeal  by  defendant  Greg- 
ory from  judgment  of  Street,  J.,  6  0.  W.  B.  822,  7  0.  W. 
K.  11,  dismissing  action  to  set  aside  a  tax  sale  deed  and  a 
subsequent  conveyance  and  to  recover  possession  of  the 
land  cojn prised  in  the  conveyances. 

The  appeal  was  heard  by  Moss,  C.J.O..  Osler.  (tARROw. 
Maclarex,  and  Meredith,  JJ.A. 

W.  Nesbitt,  K.C.,  and  T.  P.  Cralt,  for  plaintiff. 

S.  H.  Blake,  K.C.,  and  T.  D.  Delamere,  K.C.,  for  defen- 
dant Bull. 

J.  H.  .Afoss,  for  defendant  McConnell. 

T.  F.  Hellmuth,  K.C..  for  defendant  Gregory. 
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Moss,  C.J.O.: — The  plaintiff,  J.  W.  Beatty,  claiming  to 
be  the  owner  in  fee  of  two  parcels  of  land,  being  the  south- 
ea-%  qiiailer  of  section  8  in  the  8th  concession,  and  the 
north-east  subdivision  of  the  said  section  8,  all  in  the  town- 
ship of  Mf  Tavish,  in  the  district  'of  Algoma,  as  the  pur- 
chaj^er  and  grantee  of  the  same  from  Mr.  W.  H.  Beatty, 
broiijiht  this  action  against  defendants  to  set  aside  a  deed 
of  conveyance  of  the  said  lands  made  by  the  Treasurer  of 
the  Province  of  Ontario  to  the  defendant  Bull,  and  a  deed 
of  conveyance  of  the  same  lands  made  by  the  defendant 
Bull  to  the  defendant  McConnell,  and  to  remove  said  deeds 
from  the  records  of  the  registry  oflSce  as  a  cloud  on  plain- 
tiff's title. 

The  defendant  Gregory  was  made  a  party  because — as 
is  charged — ^he  was  concerned  with  his  co-defendants  in  an 
alleged  scheme  to  deprive  plaintiff  of  the  land. 

At  the  trial  the  plaintiff  applied  for  and  obtained  leave 
to  add  the  Attorney-General  as  a  party  plaintiff. 

The  learned  trial  Judge  in  a  considered  judgment  dis- 
missed the  action  with  costs  as  against  the  defendant 
McConnell,  and  without  costs  as  against  the  other  defen- 
dants. The  plaintiff  appealed  on  the  whole  case,  and  the 
defendant  Gregory,  by  leave  of  the  learned  trial  Judge, 
appealed  from  the  judgment  in  so  far  as  it  deprived  him 
of  his  costs.  The  main  facts  are  sufficiently  stated  in  the 
opinion  delivered  by  the  trial  Judge. 

After  a  careful  consideration  of  the  evidence,  I  am  un- 
able to  agree  with  the  Judge's  conclusions  as  to  the  effect  of 
the  evidence  concerning  the  dealings  by  defendant  Bull 
with  the  certificates  of  the  tax  sale,  and  their  subsequent 
receipt  and  retention  by  Mr.  W.  H.  Beatty  under  the  cir- 
cumstances narrated  in  the  evidence.  It  is  not  disputed 
that  Mr.  W.  H.  Beatty  was  the  owner  of  the  parcels  up  to 
the  time  of  their  sale  for  taxes.  Xo  question  is  raised  as 
to  the  regularity  of  the  sale  for  taxes  and  the  purchase 
thereof  by  defendant  Bull,  nor  as  to  his  having  received 
from  the  Provincial  Treasurer  the  certificates  required  to 
be  given  to  the  purchaser  by  K.  S.  0.  1897  ch.  23,  sec.  20. 
The  dispute  is  as  to  what  took  place  subsequent  to  these 
occurrences,  and  as  to  what  should  be  the  conclusion  from 
the  facts  shewn  in  evidence. 
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been  drawn  and  the  address  ''  W.  II.  Beatty,  Esq.,"  written 
in  Mr.  Leys's  handwriting  underneath  the  former  address. 
There  was  probably  a  letter  from  Mr.  I^eys  to  Mr.  Beatty, 
enclosed  with  the  certificates,  but  I  merely  note  the  fact  and 
do  not  refer  to  its  contents.  The  envelope  containing  the 
certificates  was  placed  by  Mr.  Beatty  with  his  title  deeds 
of  the  parcels,  and  they  remained  there  until  about  the 
time  of  the  commencement  of  this  action.  Mr.  Beatty 
stated  in  his  evidence  that  at  or  shortly  after  the  receipt 
of  the  envelope,  he  paid  Mr.  Leys  $60  in  respect  of 
the  transaction,  and  afterwards,  Mr.  Leys  having  died,  he 
made  some  further  payment  to  one  of  his  heirs.  In  ex- 
planation of  this  he  stated  that  Mr.  Leys  was  interested 
with  him  in  the  parcels.  If  so  he  would  be  interested  with 
him  in  preventing  them  from  being  lost  through  the  sale 
for  taxes,  and  there  can  be  no  doubt  that  whether  in  the 
interest  of  Mr.  Beatty  or  of  himself  or  of  both,  Mr.  Leys  was 
actively  intervening  with  that  object.  And  Mr.  Beatty 
further  stated  as  an  explanation  of  his  leaving  the  certifi- 
cates with  the  title  without  any  further  action  upon  them, 
that  he  supposed,  having  obtained  them,  that  the  taxes  were 
paid  down  to  the  date  of  the  tax  sale,  and  that  he  was  then 
the  owner. 

Messrs.  Bull  and  Ledyard,  unfortunately,  are  unable  to 
recall  any  of  the  circumstances,  though  they  recognize  and 
admit  the  authenticity  of  the  letter  and  receipt  produced 
from  the  department.  No  imputation  is  made  upon  their 
good  faith  in  this  respect,  and  there  is  no  suggestion  of  any 
improper  dealings  by  Mr.  Ledyard,  or  that  the  certificates 
reached  Mr.  Leys  and  ultimately  Mr.  Beatty  ])y  way  of 
clandestine  appropriation  or  in  fraud  of  Mr.  Bull. 

Weighing  these  circumstances  with  the  other  evidence, 
I  think  they  warrant  the  conclusion  that  Mr.  Leys  imder- 
took  and  agreed  with  Mr.  W.  H.  Beatty  to  redeem  or  get 
in  Mr.  BulFs  claim  under  the  certificates;  that  he  was  in 
fact  Mr.  Beatty^s  agent  for  that  purpose ;  that  Mr.  Ijodyard, 
who  had  acted  for  Mr.  Bull  in  buying  at  the  tax  sales,  and 
was  conversant  with  the  usual  course  of  dealing  with  cer- 
tificates, was  acting  for  Mr.  Bull  in  the  dealing  indicated 
in  the  latter's  letter  to  Mr.  Percival  of  26th  January,  1889 ; 
that  Mr.  Bull  authorized  the  department  to  hand  to  Mr. 
Ledyard  the  certificates  in  question,  and  directed  it  not  to 
prepare  deeds  to  him  of  the  lands  embraced  in  them,  be- 
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cause,  as  he  said,  he  had  a<;rood  to  assign  them;  that  the 
certificates  were  thereupon  given  np  by  the  department  to 
Mr.  Ledyard  in  order  to  enable  the  latter  to  complete  the 
arrangement;  that  for  value  and  by  way  of  completion  he 
handed  the  certificates  to  Mr.  Leys,  who  handed  them  to 
Mr.  W.  H.  Beatty,  the  owner  of  the  land,  who  paid  Mr. 
Leys  therefor  and  deposited  them  with  the  title  deeds  under 
the  supposition  and  belief  that,  having  purchased  and  ob- 
tained possession  of  the  certificates,  he  had  thereby  put  an 
end  to  all  claim  of  the  tax  purchaser  to  a  deed  of  convejf- 
ance  from  the  Provincial  Treasurer,  and  that  his  title  as 
owner  was  thus  cleared  of  the  tax  sale;  that  Mr.  Bull  in- 
tended to  part  with  his  title  to  and  to  cease  to  be  the  owner 
of  the  certificates  and  to  extinguish  his  claim  under  them; 
that,  acting  on  the  arrangement  so  made,  he  withdrew  his 
claim  to  deeds  for  the  parcels,  and  made  no  other  claim 
until  over  16  years  afterwards,  and  then  only  made  it  when 
in  investigating  titles  to  other  properties  it  was  seen  that 
he  appeared  to  be  the  purchaser  of  these  parcels  at  the  tax 
sales,  and  he  had  forgotten  the  facts;  that  his  claim  was 
then  put  forward  in  entire  forgetfulness  of  the  fact^,  and 
was  afforded  some  shew  of  support  by  the  failure  after 
search  to  find  anything  in  the  records  of  the  department 
contrary  to  his  claim,  and  the  assurances  of  the  officers  of 
the  department  to  the  same  effect;  and  that,  if  the  letter  of 
26th  January,  1889,  and  Mr.  Ledyard's  receipt  for  the  cer- 
tificates had  been  found  and  produced  in  the  beginning, 
Mr.  Bull  would  not  have  applied  for  and  the  department 
would  not  have  issued  a  deed  of  conveyance  to  him. 

If  these  findings  be  correct,  Mr.  W.  H.  Beatty  could 
have  restrained  the  defendant  Bull  from  seeking  to  obtain 
a  deed  of  conveyance  from  the  Treasurer.  In  forgetfulness 
of  the  facts,  Mr.  Bull  made  statutory  declarations  which 
he  otherwise  would  not  have  made,  and  the  department,  with 
the  papers  in  its  archives,  but  forgotten  and  overlooked  by 
the  ofBcials  in  their  searches,  issued  the  deed  of  conveyance 
now  in  question. 

But  the  statements  in  the  statutory  declarations,  or  the 
action  of  the  department,  could  not  and  did  not  alter  the 
true  facts  or  the  real  position  of  the  parties  at  the  date  of 
the  issue  of  the  deed.  Mr.  Bull  was  not  then  the  owner 
or  holder  of  the  certificates,  and  could  not  require  the  treas- 
urer to  issue  a  deed  of  conversance  under  the  provisions  of 
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By  sec.  20  of  the  statute,  the  Treasurer  is  required,  after 
selling  any  land  for  taxes,  to  give  a  certificate  to  the  pur- 
chaser stating  certain  particulars,  and  also  that  a  deed  con- 
veying the  same  to  the  purchaser  or  his  assigns  will  be  exe- 
cuted by  the  Treasurer  on  his  or  their  demand,  at  any  time 
after  the  expiration  of  a  year  from  the  date  of  the  certi- 
ficate if  the  land  be  not  previously  redeemed.  This  neces- 
sarily involves  the  production  of  the  certificate  or  a  satis- 
factory explanation  of  its  non-production.  The  effect  of 
the  certificate  is  not  to  vest  the  title  absolutely  in  the  pur- 
chaser. He  only  becomes  the  owner  so  far  as  to  have  all 
necessary  rights  of  action  and  powers  for  protecting  the 
same  from  spoliation  or  waste  until  the  expiration  of  the 
term  during  which  the  land  may  be  redeemed:  sec.  21. 

It  is  thus  apparent  that  the  certificate  falls  short  of 
operating  as  a  transfer  to  the  purchaser  of  an  absolute  title 
to  the  lands.  Such  as  the  title  is,  it  is  liable  to  be  divested 
by  the  owner  redeeming  within  a  year  (sec.  22),  or  by  the 
purchaser  putting  it  out  of  his  power  to  produce  it  and 
demand  a  deed  under  sec.  26.  Eeference  to  sec.  183  of  R. 
S.  0.  1887  ch.  193,  which  is  made  applicable  to  sales  by  the 
Provincial  Treasurer  under  R.  S.  0.  1887  ch.  23,  sec.  31, 
shews  the  limited  effect  of  the  certificate.  That  section 
provides  that  the  deed  to  be  given  shall  be  in  the  form 
prescribed  .  .  .  and  shall  have  the  effect  of  v(*sting 
the  land  in  the  purchaser,  or  his  heirs  and  assigns,  or  other 
legal  representatives,  in  fee  simple  or  otherwise  according 
to  the  nature  of  the  estate  or  interest  sold.  It  is  only  by  a 
deed  validly  executed  by  the  Treasurer  in  accordance  with 
these  provisions  and  the  provisions  of  sec.  26  of  R.  S.  0. 
1887  ch.  ^3,  that  the  title  to  the  land  becomes  vested  in  the 
purchaser.  Up  to  that  time  the  certificate  gives  the  pur- 
chaser, if  he  continues  to  hold  it,  no  more  than  a  title  to 
maintain  or  recover  possession  for  the  purposes  mentioned 
in  sec.  21  of  R.  S.  0.  1887  ch.  23 :  Cotter  v.  Sutherland,  18 
C.  P.  357. 

Then  did  the  defendant  Bull  acquire  the  title  to  the 
parcels  in  question  by  the  deed  made  to  him  by  the  Pro- 
vincial Treasurer? 

According  to  many  cases  decided  in  American  Courts, 
whiii  \Mi'  il^uo  Iri  thifs  c'jis)^  ni-tv  wy^II  bf*  r<^[iiir*liHl  n-^  ji  r--'.  f.ii.- 
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ing  with  his  property  and  ownership  in  the  certificates,  and 
extinguishing  his  claim  under  them,  the  result  is  the  same. 

If  it  were  the  latter,  as  I  am  inclined  to  regard  it,  it 
was,  80  far  as  the  defendant  Bull  is  concerned,  a  completed 
transaction,  and  he  could  lay  no  claim  to  the  lands. 

The  power  of  the  Provincial  Treasurer  to  make  a  deed 
of  conveyance  to  the  purchaser  is  made  by  sec.  26  to  depend 
on  two  things — the  non-redemption  of  the  lands  and  the 
continuance  of  ownership  of  the  certificate  by  the  pur- 
chaser. He  can  only  convey  to  the  purchaser  or  owner  nr 
holder  of  the  certificate. 

Here  the  defendant  Bull,  the  purchaser,  had  parted  with 
his  ownership,  and  was  not  entitled  to  require  or  demand 
a  deed  of  conveyance  from  the  Treasurer.  No  doubt,  the 
actual  production  of  the  certificate  would  not  in  every  case 
be  a  bar  to  the  Treasurer  making  a  valid  deed  of  conveyance. 
If,  without  the  purchaser  having  parted  or  agreed  to  part 
with  his  property  in  it,  it  was  lost  or  destroyed,  and  such 
loss  or  destruction  was  satisfactorily  established,  and  it 
was  clear  that  the  purchaser  was  still  the  owner,  though, 
by  reason  of  the  loss  or  destruction,  not  the  holder,  there 
would  be  a  valid  reason  why  the  Trea^surer  should  not  make 
the  deed  which  the  statute  provides  that  he  is  to  make.  But 
here  the  facts  were  otherwise,  and,  in  my  opinion,  the 
Treasurer  could  not  and  did  not  convey  the  lands  so  as  to 
pass  any  title  thereto  to  the  defendant  Bull.  Xo  estate  was 
vested  with  the  Treasurer.  He  had  only  a  power  to  convey 
upon  the  happening  of  certain  events,  and  the  power  lould 
only  be  executed  in  accordance  with  its  terms.  A  tietnl 
executed  otherwise  is  not  an  execution  of  the  power. 

It  follows,  therefore,  that  defendant  Bull  was  unable  to 
pass  any  title  to  defendant  McConnell. 

The  registry  law  affords  no  protection  to  the  latter,  for. 
as  neither  the  Provincial  Treasurer  nor  the  defendant  Bull 
had  anything  to  convey,  they  were  in  fact  strangers  to  the 
title.  The  title  in  fee  still  remained  in  plaintiff.  No  dee^l 
had  been  made  which  had  the  effect  of  passing  the  title  out 
of  him,  and  the  registration  of  a  wholly  invalid  deed  could 
not  defeat  his  title  any  more  than  could  the  registration 
of  a  forged  instrument:  Doe  Spafford  v.  Breakenridge,  1  C 
P.  492,  505.     The  registry  laws  have  really  no  application. 


ancc  to  defendant  Bull  and  defendant  McConnell  respee- 
tively.  The  question  is,  did  the  hitter  conveyances  divest 
or  defeat  plaintiff's  title?  And  the  fact  of  their  registra- 
tion does  not  in  any  way  aid  in  determining  it. 

On  these  grounds,  I  think  plaintilT  entitled  to  a  declara- 
tion such  as  he  seeks,  that  the  deeds  of  conveyance  to  the 
defendant  Bull  and  the  defendant  McConnell  are  invalid 
as  ngaiust  him  and  that  their  registration  forms  a  cloud 
on  his  title.' 

With  regard  to  the  cross-appeal  of  defendant  (Iregory,  1 
fin<l  nothing  in  the  case  to  warrant  his  being  a  party  to  the 
action.  His  sole  connection  with  the  matter  was  as  solici- 
tor for  defendant  McConnell  in  carrying  through  the  pur- 
(^hase  of  the  ])arcels  from  defendant  Bull. 

The  testimony  of  deftuulant  Bull,  of  Mr.  Percival,  and  of 
defendant  Gn'gory  himself,  shews  that  he  ha<l  nothing  to  d<> 
with  the  preparation  and  filing  of  the  declarations  on  which 
the  deeds  issued,  and  never  saw  them  until  after  the  com- 
mencement of  the  action.  He  had  no  knowledge  or  sus- 
picion of  the  existence  of  defendant  Bull's  letter  to  Mr.  Per- 
cival or  Mr.  Ledyard's  receipt  for  the  certificates.  In  point 
of  fact  these  had  been  filed  away  somewhere  in  the  depart- 
ment, and,  as  Mr.  Percival  said,  had  not  been  seen  by 
human  eye  for  1(]  years.  The  letter  was  only  found  on  the 
first  day  of  the  trial,  and  the  receipt  was  not  found  and 
produced  until  the  second  day.  And  it  is  probably  not  too 
much  to  say  that  without  their  production  plaintiff's  case 
would  have  been  hopeless.  There  was  no  real  or  substan- 
tial ground  for  the  charge  of  conspiracy  or  condji nation  to 
deprive  plaintiff  of  his  title,  and,  so  far  as  that  branch  of 
the  case  was  concerned,  defendants  Bull  and  (Jregory  were 
entitled  to  be  fully  exonerated. 

In  my  opinion,  defendant  Gregory  wa>  nt'ither  a  nece^- 
sar}^  nor  a  proper  party  to  tlu*  actjon.  It  is  only  necessary  to 
refer  to  the  cases  from  which  citations  are  made  in  C'anada 
Carriage  Co.  v.  Lea,  11  0.  L.  R.  177,  6  ().  W.  H.  (;;53,  to  shew 
the  attitude  of  the  Courts  and  Judges  on  the  subject  of 
Tnaking  solicitors  or  agents  parties  to  actions,  when  tbcir 
sole  connection  with  the  mattc^rs  is  that  th(\v  acted  as  such 
in  the  transaction.     The  cliargc*  of  conspiracy  or  combina- 
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position  of  the  costs  of  and  incidental  to  all  proceedings  in 
the  discretion  of  the  Court  or  Judge.  Leave  to  appeal  has 
been  granted,  but,  notwithstanding  that  fact,  the  same 
regard  is  to  be  had  to  the  discretion  of  the  Judge  as  in  other 
cases  in  which  his  discretion  is  subject  to  review.  In 
Young  V.  Thomas,  [1892]  2  Ch.  134,  Bowen,  L.J.,  said  (p. 
137):  "The  head-note  in  In  re  Gilbert,  28  Ch.  D.  549. 
clearly  expresses  the  lav  on  this  point.^^  The  head-note  is: 
"  Where  an  appeal  from  an  order  as  to  costs  ^vhieh  are  left 
by  law  to  the  discretion  of  the  Judge  is  brought  by  leave 
of  the  Judge,  the  Court  of  Appeal  \iill  still  have  regard 
to  the  discretion  of  the  Judge,  and  will  not  overrule  hii^ 
order,  unless  there  has  been  a  disregard  of  principle  or  mis- 
apprehension of  facts.^^ 

In  Civil  Service  Co-operative  Society  v.  General  Steam 
Navigation  Co.,  [1903]  2  K.  B.  756,  the  Earl  of  Halsbury. 
L.C.,  discussing  the  language  of  the  first  part  of  Order 
LXV.,  r.  1,  which  is  similar  to  that  of  Con.  Rule  1130,  said 
(p.  765) :  "  Xo  doubt,  where  a  Judge  has  exercised  his  dis- 
cretion on  certain  materials  before  him,  it  may  not  be  and 
I  think  is  not  within  the  power  of  the  Court  of  Appeal 
to  overrule  that  exercise  of  discretion."  See  also  the 
recent  case  of  King  v.  Gillard,  [1905]  2  Ch.  :. 
an  action  against  the  defendants  for  passing  off 
their  goods  for  those  of  the  plaintiffs,  in  which  the  trial 
Judge  gave  judgment  for  the  defendants,  but,  because 
the  defendants  had  stated  on  the  wrappers  in  which  their 
goods  were  sold  that  they  had  obtained  certain  medals  and 
awards  at  exhibitions,  but  did  not  state  that  they  were  ob- 
tained in  respect  of  other  goods  and  not  those  to  which  the 
action  related,  he  refused  them  their  costs.  And  on  appeal 
it  was  held  that  there  was  no  ground  for  the  exercise  of  the 
discretion. 

In  this  case  if  it  could  be  said,  as  in  some  of  the  eases  J 
have  referred  to,  that  there  was  absolutely  nothing  before 
the  learned  trial  Judge  on  which  he  could  exercise  his  di?- 
cretion,  then  the  primary  right  of  the  successful  defen- 
dant to  his  costs  should  be  given  effect  to. 

But  I  am  unable  to  say  that  there  were  no  raateriak 
before  the  loarnfMl  Judjre.     And  while  T  mav  sav  that  if  I 


they  should  be  paid  by  plaintiff,  that  is  not  now  the  sole 
question. 

The  difBculty  now  is  in  saying  that  the  learned  Judge 
was  not  entitled  to  exercise  his  discretion  on  the  question. 
On  the  whole  I  think  he  was.  I  think,  therefore,  that  the 
cross-appeal  should  be  dismissed,  but  without  costs. 

Plaintiff's  appeal  is  allowed  with  costs  here  and  below 
against  defendant  McConnell.  No  costs  to  or  against  de- 
fendant Bull. 

OsLER,  Garrow,  and  Meredith,  JJ.A.,  each  gave 
reasons  in  writing,  for  the  same  result. 

Maclaren,  J.A.,  also  concurred. 

December  24th,  1906. 

C.A. 

FAIEBAIEN  v.  TOWNSHIP  OF  SANDWICH  SOUTH. 

Municipal  Corporations  —  Drainage  —  Petition  for  Work  — 
Majority  of  Owners  to  he  Benefited — Assessment  for  Outlet 
— Assumption  of  Award  Drain — Enlargemsnt  and  Exten- 
sian  into  New  Territory — Exit — Pipe  under  Railway  Em- 
banJcm^nt — Enlargemen  t — Effect. 

Appeal  by  plaintiff  and  cross-appeal  by  defendants  from 
judgment  and  report  of  J.  B.  Kankin,  Drainage  Keferee, 
dismissing  without  costs  an  application  by  plaintiff  to  set 
aside  a  by-law  of  the  council  of  defendants. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Oslkr,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

J.  n.  Kodd,  Windsor,  for  plaintiff. 

A.  H.  Clarke,  K.C.,  for  defendants. 

Garrow,  J.A.  : — The  Canada  Southern  Railway  track, 
built  about  the  year  1882,  passes  through  plaintiff's  lands 
in  the  township  of  Sandwich  South. 
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lands,  which  had  been  deei)eiied  by  the  township,  by  meanB 
of  which  tlie  surface  waters  in  times  of  freshet  escaped  in 
a  northerly  direction  across  what  is  now  the  railway  road- 
bed. The  lands,  however,  on  both  sides,  are  low-lying,  and 
appear  never  to  have  been  perfectly  dry  and  fit  for  general 
cultivation,  although  before  the  railway  was  built,  and  for 
some  years  afterwards  while  the  original  G-foot  culvert  wag 
niaiiitained,  he  was  able  to  cultivate  at  least  parts  of  them 
with  fair  results.  Some  10  years  ago  this  culvert  wa«  re- 
moved, and  instead  a  3-foot  pipe  was  inserted,  and  ever 
since  then  his  lands  on  both  sides  of  the  railway  have  suf- 
fered from  Hooding,  and  have  largely  ceased  to  be  useful 
except  for  pasturage.  All  the  lands  in  the  vicinity  appear  to 
l)e  flat  and  low.  Various  ditches  or  drains  have  been  from 
time  to  time  constructed,  but  none  was  apparently  fully 
effective,  and  indeed,  so  far  as  plaintiff's  lands  are  con- 
cerned, would  seem  only  to  have  increased  the  nuisance,  sl^ 
was  perfectly  natural,  considering  that  more  than  one  award 
drain  was  carried  towards  the  south  end  of  the  insuflieieni 
:}-foot  pipe  through  the  railway  roadbed,  the  only  exit  for 
the  water  from  that  side,  and  were  there  left  to  find  their 
way  as  they  best  could  through  that  ])ipe.  Another  system 
of  local  drainage  was  carried  along  the  Talbot  road  easterly, 
and  thence  northerly  along  the  Uth  concession  road  to  an- 
other pipe  beneath  the  railway,  5  feet  in  diameter,  and 
through  thes(»  two  })i])es  all  the  surface  water  in  the  vicinit}* 
on  the  south  side  of  tlic  railway,  seeking  its  natural  outlet 
toward  the  north,  had  to  find  vent,  or  overflow  the  lands 
of  plaintiff  and  others  near  the  railway.  In  these  circum- 
stances, a  petition  was  presented  to  the  council  asking  that 
a  certain  defined  area,  including  plaintiff's  lands,  might  be 
<irained  by  means  of  a  drain  or  drains,  including  the  as- 
sumption of  what  was  known  as  the  Talbot  nmd  award 
drain,  before  I'cferred  to. 

Tiie  council  received  the  petition  and  referred  the  mat- 
ter to  the  township  engineer  for  report,  and  he  recom- 
mended that  the  Talbot  road  award  drain  should  be  as- 
sumed as  ji  municipal  drain,  and  be  dee}x^ned  and  widened 
to  a  size  sullicient  to  elfect  the  purpo^e  for  which  it  wa."» 
originally  intended;  and  to  relieve  the  north-east  quarter 
of  lot  301,  X.  T.  r?..  from  floo<lin;i.  and  to  provide*;i  np»p<*r 


8th  concession  (plaintiff's  lands)  be  opened  up  and  the  out- 
let extended  north-east  through  these  lots  along  the  Fair- 
bairn  creek  to  the  9th  concession  road.  He  also  reported 
that  the  »3-foot  pipe  under  the  railway  is  too  small;  that  he 
had  laid  the  matter  before  the  Railway  Committee:  and  that 
a  new  pipe,  to  be  4  feet  in  diameter  and  sunk  to  a  depth 
of  some  18  inches  more  than  at  present,  has  been  ordered, 
which  pipe  has  since  been  put  in.  And  he  submitted  plans 
and  specifications  of  the  proposed  work  and  an  estimate  of 
its  cost  and  a  schedule  of  assessments,  plaintiff's  amounting 
to  $6  for  benefit  and  $2  for  outlet. 

The  council  adopted  the  report,  and  on  11th  November, 
1905,  passed  a  provisional  by-law  in  the  usual  form  for 
that  purpose  and  to  give  effect  to  its  recommendations,  in- 
<jluding  the  assumption  of  the  Talbot  road  award  drain, 
which  was  thereby  assumed. 

Plaintiff  then  began  these  proceedings  to  set  aside  the 
by-law,  etc.,  and  in  the  notice  of  application  formulated  his 
complaint  thus:  (1)  petition  insufficiently  signed;  (2)  other 
preliminaries  (not  specified)  were  not  complied  with;  (3) 
no  proper  outlet;  (4)  water  diverted  owi  of  its  natural 
course. 

Upon  the  matter  coming  ])eforc  the  referee,  some  20 
witnesses  were  examined,  three  of  them  civil  engineers,  and 
in  the  result  he  upheld  the  by-law,  but,  with  the  consent 
of  the  engineer,  amended  his  report  so  as  to  include  the 
deepening  of  the  Talbot  road  drain  easterly  to  the  5-foot 
pipe,  and  dismissed  the  application  without  costs. 

In  the  argument  l)efore  this  Court  counsel  for  plaintiff 
renewed  his  contentions:  (1)  that  the  petition  was  insuffi- 
ciently signed;  (2)  that  the  council  could  not  assume  an 
award  drain  and  in  the  same  by-law  authorize  its  enlarge- 
ment and  extension;  and  (3)  that  the  outlet  through  the  4 
foot  pipe  is  insufficient  to  carry  away  the  increased  waters 
which  will  under  the  present  scheme  be  brought  to  it. 

The  petition  was,  I  think,  sufficiently  signed  by  a  ma- 
jority of  the  owners  to  be  benefited  under  sec.  3,  sub-sec. 
1,  of  the  Munici})al  Drainage  Act,  as  amended  by  6  Edw. 
VII.  ch.  37,  sec.  1.  Mr.  Rodd  contended,  and  it  was  neces- 
mry  for  hiis  sur'ce^>=  mi   thi^  fnMiit    [<>  rrmtvful,  tfml   nhr  mi 


assessed  for  outlet,  and  were  therefore  improperly  made  peti- 
tioners. I  am,  however,  very  far  from  being  convinced  that 
the  engineer's  conclusion  in  assessing  them  for  benefit  is 
incorrect. 

It  is  not  disputed  that  a  majority  of  the  owners  of  the 
Talbot  road  award  drain  were  petitioners,  as  required  by 
sec.  84,  but  that  alone  would  not,  I  think,  be  sufficient 
where,  as  here,  the  council  not  merely  assumes  the  award 
drain,  but  proceeds  to  enlarge  and  extend  it  into  or  through 
new  territory. 

I  can  see  no  legal  objection  to  the  council,  on  a  proper 
petition,  passing  a  by-law  assuming  an  award  drain,  and  in 
the  same  by-law  making  it  a  part  of  a  more  extended 
scheme  under  the  Municipal  Drainage  Act,  which  is  really 
what  has  been  authorized  by  the  by-law  in  question. 

My  chief  difficulty  in  the  case  has  been  caused  by  a  con- 
sideration of  the  evidence  as  to  the  alleged  insufficiency  of 
the  4-foot  pipe — whether,  in  other  words,  the  alleged  "  im- 
provement "  is  not  really  going  to  be  an  injury  rather  than 
a  benefit  to  plaintiff.  It  is  not  merely  a  matter  of  rehef 
from  his  small  assessment.  If  that  were  all,  the  case  would 
scarcely  be  worth  considering.  But  there  is  a  very  re- 
spectable body  of  evidence  which  points  to  the  probability 
that  his  lands  will,  in  consequence  of  the  present  scheme,  be 
still  more  flooded  in  the  future  than  in  the  past.  And. 
while  I  still  doubt,  I  am  not  upon  the  whole  convinced  that 
the  Eeferee  erred  in  supporting  the  by-law  and  dismissing 
the  application.  Plaintiff  admits  that  for  many  years  his 
lands  have  been  flooded  to  an  extent  which  greatly  impairs 
their  usefulness.  And  it  would  seem  a  fair  inference  that 
this  might  fairly  be  attributed  largely  to  the  insufficiency 
of  the  3-foot  pipe.  The  engineers  say  that  the  4-foot  pipe 
has  double  the  carrying  capacity  of  the  former  one,  and  it 
has  been  lowered  to  a  more  useful  depth.  The  waters  which 
by  the  new  scheme  will  be  carried  to  it  as  an  exit  will  be, 
it  is  true,  increased  in  quantity.  But  not  all  of  the  waters 
carried  in  the  old  Talbot  road  award  drain  will  go  by  the 
new  way,  especially  with  the  work  done  directed  by  the 
amendment  ordered  by  the  Eeferee,  of  which  I  entirely 
approve.  And  upon  the  whole  I  am  of  the  opinion  that  the 
weight  of  evidence  warrants  the  conclusion  that  the  new 
pipe  in  it>i  new  po?iition  will  not  only  pro vi tie  for  siieh  in- 


other  waters  which  formerly  came  to  the  old  pipe,  and 
which,  failing  to  escape  through  it,  overflowed  plaintiff^s 
lands.  The  way  proposed  seems  the  natural  way;  it  is  the 
shortest;  it  avoids  some  unnecessary  angles;  and  it  eon- 
serves  the  fall:  all  circumstances  of  importance  in  favour  of 
the  proposed  scheme. 

Plaintiff's  appeal  dismissed  with  costs,  and  defendants' 
(*ross-appeal  also  dismissed  with  costs. 

Moss,  C.J.O.,  OsLER  and  Maclaren,  JJ.A.,  troncurred. 

Meredith,  J. A.,  agreed  in  the  conclusions,  for  reasons 
stated  in  writing. 


December  24th,  11)06. 

C.A. 

FEDEKAl.  fJFK  ASSURANCE  CO.  v.  STINSOX. 

Mortgage  —  Redemption  —  Priorities  —  E.reeution  Creditors 
Proving  Claims  in  Masters  Office — Payment  of  Mort- 
gagee's Claim  —  Subsequent  Statutory  Assignment  for 
Creditors — Rights  of  Assignee — Assignments  and  Prefer- 
enees  Ad^  sec,   11, 

Appeal  by  defendant  Scott  from  order  of  a  Divisional 
Court,  7  0.  W.  II.  177,  dismissing  appeal  by  defendant  Scott 
from  an  order  of  Falconbridge,  C.J.,  allowing  an  appeal 
by  defendant  Swanson  from  a  niling  of  the  Ma.ster  at  Ham- 
ilton in  a  mortgage  action. 

There  was  a  motion  by  defendant  Swanson  to  quash  the 
appeal,  which  was  dismissed  at  the  hearing,  the  costs  of  it 
being  reserved. 

The  appeal  and  motion  were  heard  by  Moss,  C.J.O., 
Osler,  Garrow  ,  Maclaren,  and  Meredith,  JJ.A. 

D.  L.  McCarthy,  for  defendant  Scott. 

H.  Cassel^<  K.C.,  onrl  V^,  S.  Ca^^^Hs,  Uyy  defendant  Swmti- 


by  the  defendants  the  Stinsons.  The  usual  judgment  for 
foreclosure  or  redemption  was  directed,  and  the  usual  in- 
quiries and  accounts  ordered  to  be  made  and  taken  bv  the 
local  Master  at  Hamilton. 

In  the  course  of  the  j)roceedings  before  him  tlie  defen- 
<lants  Sulbvan,  Rradlev,  Cashman,  and  Campbell,  4  execu- 
tion creditors  of  the  mortgagor,  were  made  parties  to  thi* 
action,  and  proved  claims  upon  their  respective  judgment!^. 

On  29th  May,  1905,  the  Master  made  his  report  finding 
that  the  plaintiffs  and  these  creditors  were  the  only  incum- 
brancers upon  the  mortgaged  premises.  A  day  was  ap- 
pointed by  the  report  for  payment  by  the  latter  of  th«' 
amount  found  due  to  plaintiffs  as  mortgagees. 

After  the  filing  and  confirmation  of  the  Master's  report, 
and  shortly  before  the  day  fixed  for  payment,  one  William 
J.  Swanson,  the  present  respondent,  obtained  assignmentt^ 
of  the  judgments  held  by  the  4  subsequent  incumbrancer!?, 
and,  by  the  Masters  order  of  28th  November,  1905,  he  was. 
as  such  assignee,  added  as  a  party  defendant  to  the  action, 
which  was  continued  and  ordered  to  stand  as  to  liira  and 
the  other  defendants  in  the  same  plight  and  condition  a> 
before. 

Swanson  then  redeemed  the  mortgagees  by  payment  of 
the  $12,681  found  due  to  them  by  the  report,  and  the 
Master  proceeded  to  take  a  subsequent  account  as  Ix'tween 
him  and  the  mortgagors  in  respect  of  his  claim  on  the  mort- 
gage and  the  judgments.  By  a  further  report  dated  12th 
December,  1905,  the  Master  found  the  total  sum  due  to  the 
respondent  on  this  footing,  with  subsequent  interest  and 
costs  up  to  12th  January,  1906,  to  be  $24,340.86,  which  hv 
appointed  to  be  paid  to  the  respondent  by  the  mortgagors 
on  the  last  mentioned  day. 

This  report  was  also  duly  filed  and  confirmed. 

On  2nd  January,  1906,  the  defendant  Stinson  made  an 
assignment  under  the  Assignments  and  Preferences  Act  t(» 
one  Charles  S.  Scott,  upon  whose  application  an  order  wa> 
made  by  Mabee,  J.,  on  9th  January-,  1906,  extending  the 
time  for  redemption  by  the  defendants  Stinson  for  one 
month  from  12th  January.  1906,  adding  Scott  as  a  party  to 


On  the  matter  again  coming  before  the  Master,  he  ruled 
and  certified,  inter  alia,  that  he  should  open  the  whole  mort- 
L^age  account,  and  that  the  defendant  and  now  appellant, 
Scott,  as  assignee  for  the  creditors  of  Stinson,  was  entitled 
to  redeem  by  paying  the  amount  of  the  mortgage  claim  and 
in  priority  to  the  claims  of  the  execution  and  judgment 
^^reditors  held  by  the  respondent  Swanson.  On  appeal  by 
the  latter,  an  order  was  made  by  Falconbridge,  C.J.,  for 
which  no  reasons  seem  to  have  been  reported,  setting  aside 
the  certificate,  and  referring  the  action  back  to  the  blaster 
to  take  a  new  account  of  the  amount  due  to  Swanson  "  as 
^issignee  of  the  plaintiffs  and  as  assignee  of  the  subseciuent 
incumbrancers,  as  set  forth  in  the  reports  of  the  2l)th  May 
and  12tli  December,  1905,"  and  to  appoint  a  new  day  foi- 
redemption  on  payment  by  Scott  to  Swanson  of  the  whole. 
Scott  in  his  turn  appealed  from  this  order  to  a  Divisional 
€ourt,  contending  that  the  Chief  Justice  had  no  jurisdiction 
to  interfere  with  the  order  of  Mabee,  J.,  and  the  direction 
given  thereby,  and  had  erred  in  holding  that  Scott,  as  as- 
•^ignee  for  the  benefit  of  creditors,  did  not  under  the  statute 
take  priority  over  the  creditors  whose  claims  had  been 
proved  in  the  Master's  office  and  acquired  by  Swanson,  and 
that  Scott  was  not  entitled  to  redeem  the  mortgage  irre- 
s})ective  of  such  claims.  He  also  moved  to  have  the  judg- 
fiient  of  foreclosure  turned  into  a  judgment  for  sale,  etc. 

The  Divisional  Court  dismissed  the  appeal,  but  also 
ordered  that  the  appellant  might  have  a  sale,  if  he  chose  • 
to  pay  into  Court  $300  as  security  for  the  costs  and  exj- 
penses  of  the  proceeding,  and  complied  with  the  other  con- 
ditions imposed  by  the  order.  Further  accounts  were  in 
that  event  directed  to  be  taken,  and  the  sale  was  to  take 
[dace  without  the  appointment  of  a  new  day.  In  the  event 
of  a  sale  taking  place,  it  was  further  ordered  and  declared 
that  Swanson  was  entitled  to  be  paid  out  of  the  proceeds 
in  priority  to  Scott,  the  amounts  due  in  respect  as  well  of 
^he  mortgage  as  of  the  judgments. 

From  this  order  Scott,  being  still  dissatisfied,  has 
brought  the  present  appeal.  A  motion  before  Garrow,  J.A., 
to  (juash  the  appeal,  on  the  ground  that  the  appellant  had 

M  1 1  (.N'<1  (\  .^n]f'  iiii  the  jenn^  **(  ll^c  urdi >i\  and  bad  unid  intn 


argued  on  the  hearing  of  the  appeal. 

Afs  regards  the  iTiotioii  to  ([iiasli  tlit*  appeal,  the  inelmii- 
tion  of  my  opinion  is  that  the  appellant  has  waived  his  right 
to  appeal  by  aeting  on  the  alternative  given  to  him  by  thi* 
order  he  appeals  fronij  and  tonverting  the  Judgment  for 
foreclosure  into  a  judgment  for  sale  upon  the  condition^ 
which  the  Court  thought  fit  to  impose  in  granting  hiiu  tht 
favour  he  applied  for*  It  is  not^  however,  necessary  tu 
decide  this,  as  the  ca^e  has  been  argued,  and  ver}^  well 
argued,  upon  the  merits,  and  thei^e  may  form  the  grouinJ 
of  our  Judgment, 

The  appoUaiit  relies  altogetlier  upon  the  proyisioaj?  i»l 
pee,  11  of  the  AssignmentB  and  l^refereiiecs  Act,  K.  S,  0 
1897  eh.  14 T,  substituted  for  the  original  sections  by  3  Edw 
VII,  eh,  7,  see*  2d:  "An  a.^isignment  for  the  general  beae- 
JSt  of  creditors  ,  ,  ,  shall  take  precedence  of  attaeh- 
mentsj  of  garnishee  orders,  nf  jndguients,  and  of  exeeii- 
tions  not  complete  I  j  exeented  liy  payment  and  *jf  orders 
appointing  receivers  by  way  of  equitable  execution  sahject 
to  the  lien,  if  any,  of  an  execution  creditor  for  hi*,  costs/ 
et^, 

lie  contends  that  upon  the  execntiou  of  the  assignmpnl 
of  2nd  January,  1906,  all  the  proceedings  which  had  tberi- 
tofore  been  had  in  the  action  affecting  tlie  claim  of  tlh 
Judgment  creditor  went  for  nothing,  were  reduced,  as  Lon 
Eldon  expresses  it  in  Ex  p.  Knott,  11  Ves.  *j09,  619.  to  duj^i 
and  aj^hesj  and  that  be  Ueeamc  the  only  person  entitled  t« 
redeem  the  mortgage^  to  the  exclusion  of  all  rig  litis  whiel^ 
the  Judgment  creditor  had  theretofore  acquired  by  sael 
ornccedingfi. 

With  thir^  contention,  leading  to  so  cxtraordinan-  gn*l 
unjust  a  resnlt,  I  do  not  agree,  and  substantially  for  thf 
reasons  assigned  by  the  learned  Chancellor  in  the  Ooar* 
below. 

It  seems  to  nu^  very  plain  that  the  case  is  one  not  witMr 
the  contemplation  of  the  Act  nor  provided  for  hy  it. 

Before  the  assignment  to  the  appellant  had  been  exe^ 
cuted,  the  judgment  creditor  had  acquired  a  new  and  ib- 
dependcnt  status.  He  was  no  longer  a  mere  Judgment 
creditor.  As  such  he  never  had  a  lien  on  the  mortga^e^ 
premises,  and  whatever  right  of  that  nature  he  had  there- 


These  it  was  no  longer  necessary  for  him  to  renew,  nor, 
having  proved  his  claims  on  the  judgments,  as  he  was  re- 
quired to  do  in  the  mortgage  action,  could  he  have  enforced 
them  against  the  lands  by  means  of  the  execution :  Cahuac 
V.  Durie,  9  Gr.  485.  By  the  adjudication  of  the  Court  in 
this  action  he  was  declared  to  have,  and  by  it  he  acquired, 
a  lien,  charge,  or  incumbrance  upon  these  lands,  and  the 
right  as  such  incumbrancer  to  redeem  the  mortgagee,  a 
right  which  he  exercised  before  the  appellant,  pendente  lite, 
acquired  the  equity  of  redemption  by  the  assignment.  Be- 
fore this,  too,  his  claims  on  the  mortgage  and  judgments 
had  been  consolidated  by  the  report  of  12th  December,  1905, 
and  his  right  to  be  redeemed  by  the  mortgagees,  in  respect 
of  the  whole,  declared  and  adjudicated.  An  interest  or 
charge  of  this  nature  is  not  affected  by  the  Act  any  more 
than  would  be  a  mortgage  (not  obnoxious  to  the  preference 
clauses  of  the  Act)  to  secure  the  amount  recovered  by  tlic 
judgments. 

This  view  is  supported  in  principle  by  the  case  of  Baker 
V.  Harris,  16  Ves.  397,  cited  by  Mr.  E.  S.  Cassels.  The 
language  of  the  Bankrupt  Act  there  in  question,  21  Jac.  I. 
ch.  19,  sec.  9,  was  not  less  stringent  than  that  of  our  Act 
in  postponing  the  rights  of  the  judgment  creditor,  but  it 
was  held  that  it  related  only  to  judgments  which  continued 
merely  such  at  the  time  of  the  bankruptcy,  not  to  those 
which  before  then  had  acquired  all  the  effect  of  an  actual 
mortgage,  and  for  which  the  creditor  had  a  complete  lien  on 
the  land.  That  lien  he  has  acquired  in  the  present  case  (it 
is  enough  to  say)  by  the  proceedings  in  the  action.  It  is 
not  necessary  to  determine  whether  as  having  succeeded  to 
the  rights  of  the  first  mortgagee  he  could  merely  as  such,  as 
in  that  case  it  was  held  he  could,  tack  his  subsequent  judg- 
ment to  the  mortgage  as  against  the  assignee.  See  also 
Selby  V.  Pomfret,  3  D.  F.  &  J.  595,  and  Carter  v.  Stone,  20 
0.  E.  340,  342. 

On  this  short  ground  I  would  dismiss  the  appeal,  and 
with  costs,  not  including  the  costs  of  the  motion  to  quash. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  agreed  in 
the  result. 

Meredith,  J.A.,  dissented,  for  reasons  stated  in  writing. 


KERSTEIN  V.  COHEN. 

Trade  Mark — Infringement  —  Coined  \Y(rrd  —  ^imHariiy  — 
Colourable  Imitation — ( 'oM^ — Discret ion — Appeal 

A|>[)cal  1>\  j>laintiffs  froui  judgment  of  Mulock,  C.J., 
r  0.  W.  K.  247,  11  ().  L.  R.  450,  dismissing  an  action  to 
restrain  defendants  from  infringing  plaintiffs'  trade  mark, 
and  cross-appeal  by  defendants  from  the  part  of  the  same 
judgment  which  deprived  defendants  of  the  costs  of  their 
defence. 

The  appeal  and  cross-appeal  were  heard  by  Moss,  C.l.O., 
OsLER,  Garrow,  Maclaren,  and  Meredith,  .1.1. A. 
J.  A.  Macintosh,  for  plaintiffs. 
J,  H.  Moss  and  C.  A.  Moss,  for  defendant^. 

Maclaren,  J. a.: — Plaintiffs  have  appealed  from  a  judg- 
jnent  of  Mulock,  C.J.,  dismissing  their  action  for  an  alleged 
infringement  of  their  registered  trade  mark   "  Shur-On," 
which  they  had  applied  to  optical  goods  manufactured  by 
them. 

The  infringement  complained  of  was  by  the  use  of  the 
word  '"  Sta-Zon/'  which  defendants  applied  to  their  opti- 
oal  goods  of  a  similar  character. 

Plaintiffs'  trade  mark  was  registered  in  Canada  on  14th 
April,  1903,  having  been  previously  registered  in  the 
United  States  on  28th  July,  190^. 

Plaintiffs  had  brought  a  previous  action  against  de- 
fendants for  an  infringement  of  their  trade  mark  by  the 
use  of  the  word  **  Shur-On,"  and  on  24th  March,  1904,  a 
(?onseul  judgment  was  rendered  therein,  by  which  defen- 
dants were  "'  perpetually  restrained  from  infringing  plain- 
tiffs' trade  mark  in  cjuestion  in  this  action,  by  using  the 
word  *  8hur-0n  '  in  any  way  in  connection  with  the  sale  or 
disposition  of  optical  goods." 

Defendants  registered  "  Sta-Zon  "  as  a  trade  mark  on 
23rd  November,  1904. 

It  is  not  necessary,  in  my  opinion,  for  us,  in  the  circum- 
stances, to  pass  upon  the  validity  or  invalidity  generally  of 
either  of  these  trade  marks,  or  to  consider  how  far  the 


plicable  here  under  the  more  general  language  of  our 
statute,  R.  S.  C.  ch.  63,  sees.  3  and  12,  inasmuch  as  we  can 
dispose  of  the  case  on  the  question  of  infringement  raised 
and  discussed  by  the  parties. 

Under  sec.  3  of  our  Trade  Marks  Act,  a  trade  mark  may 
be  a  "'  luark,  name,  brand,  label,  package,  or  other  business 
device  "  adopted  and  applied  by  any  person  to  products  or 
articles  manufactured  or  sold  by  him. 

In  this  case  the  trade  mark  in  question  is  the  hyphen- 
ated name  or  word  "  Shur-On.^' 

Assuming  that  plaintiffs  have  a  valid  trade  mark,  they 
have  by  sec.  3  of  the  Adt,  the  exclusive  right  to  use  the 
same,  and  by  sec.  18  the  right  to  maintain  an  action  against 
any  person  using  the  "  trade  mark  or  any  fraudulent  imita- 
tion thereof.^' 

Have  defendants  interfered  with  such  exclusive  use  or 
been  guilty  of  fraudulent  imitation? 

It  is  not  pretended  in  this  case  that  they  have  used  the 
entire  trade  mark,  but  it  is  said  that  they  have  taken  its 
essential  features,  and  have  used  a  colourable  or  fraudulent 
imitation  of  it. 

The  trial  Judge  found  that  there  was  really  no  evidence 
to  establish  actual  deception,  and  this  part  of  his  judgment 
was  not  complained  of  before  us. 

It  only  remains  then  to  consider  the  two  words  them- 
selves, and  I  think  the  conclusion  arrived  at  in  the  Court 
below  is  the  proper  one  to  be  drawn  from  their  examina- 
tion or  comparison. 

The  two  appeals  in  such  cases  are  to  the  eye  and  to  the 
ear. 

As  to  the  former,  it  was  not  very  strongly  contended 
before  us  that  there  was  any  great  similarity  in  appearance 
between  the  two  words.  And,  indeed,  it  is  only  nei-essary 
to  look  at  them,  either  together  or  separately,  to  see  how 
essentially  different  they  are  in  this  respect.  If  the  in- 
ventor of  the  second  really  intended  an  imitation  uf  the 
first,  he  can  scarcely  be  congratulated  on  his  skill  or  the 
outcome  of  his  attempt,  so  far  at  least  as  the  ai)pearan(!e  of 
the  two  words  is  concerned,  in  any  imaginable  kind  of  type 
or  writing  that  could  jiossibly  ho  applied  to  the  goods  in 
<mestion. 
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two  j?vllable.4  separated  tiy  u  hyphen^  in  either  ease  the 
natural  pronunciation  aud  that  adopted  hy  nearly  every- 
body would  he  that  with  a  short  u.  If  it  is  a  simple  word, 
every  pronouneing  dictionary  would  place  the  hyphen  he- 
fore  the  r  to  give  a  long  sound  to  the  vowel  u.  The  ordin- 
ary pronuneiation  would,  perhaps,  suggest  that  the  word 
nii^ht  have  some  reference  to  the  wiidernetis  of  Shur, 
through  which  the  Children  of  Itirael  jonrneyedj  rather  than 
to  the  word  "  sure/'  m  indicating  the  adhes^ive  or  ^^tayini 
qualities  of  the  eycglassef^  to  w*hich  it  is  applic^d. 

But,  even  if  the  first  part  of  **Shur-On"  were  pronounced 
like  "  sure/'  the  sound  of  the  two  words  would  not  he  any 
nearer  alike  than  if  pronounced  as  it  ordinarily  would  be, 
and  the  ear  would  not  detect  any  similarity  of  sound  or  anj 
suggestion  of  copying  or  imitation ^  fraudulent  or  otherwise. 

But,  if  plaintiffs'  claim  is  based,  not  upon  any  tiiniilarity 
of  the  two  words  themselves  m  to  sight  or  gound^  but  as  to 
some  quality  of  the  goods  more  or  less  remotely  indicated 
or  to  \ye  inferred  from  the  words  used,  or  from  the  words  of 
which  they  may  be  said  to  he  a  mis-spelling,  then  I  think 
it  is  based  upon  a  fallacy. 

Under  sec.  3  of  the  Act^  it  is  the  "  marks,  names,  brands, 
labels,  packages,  or  other  devices,**  themselves,  that  are 
trade  marks,  and  ttiat  must  be  infringed,  copied,  or  imitated 
in  order  to  give  a  right  of  action,  and  not  some  idea  or 
quality  exjirepified  or  suggested  by  them,  and  dei^'riptive  of 
or  embodied  in  the  goods  to  which  they  are  to  be  applied. 

If  a  person  registers  ui^  a  trade  mark  words  that  dei^ribr 
some  quality  in  the  class  of  goodss  to  which  he  applies  them* 
he  does  not  thereby  acquire  the  right  to  object  to  the  ap- 
plication by  others  of  synonymous  words  expressive  of  like 
qualities  existing  in  their  goods. 

A  like  rule  applies  to  marks  or  brands.  If,  for  example, 
the  figure  of  a  horse's  head  was  registered  as  a  trade  mark 
for  horse  food  or  medicine,  it  could  hardly  be  said  to  be 
infringed  by  the  figure  of  a  horse's  tall,  although  both 
figures  would  naturally  suggest  the  idea  of  a  hor&e. 

We  were  not  referred  to  any  case,  nor  have  I  been  able 
to  find  one,  in  which  it  was  held  that  a  trade  mark  com- 
posed of  words  or  figures  waii  infringed  by  other  words  or 


existea  m  xne  gooas  lo  wnicn  ine  laiier  were  appiiea. 

For  a  full  discussion  and  statement  of  our  law  where 
words  in  trade  marks  more  or  less  descriptive  of  the  goods 
to  which  they  were  applied  were  in  question,  see  Provident 
Chemical  Works  v.  Canada  Chemical  Co.,  2  0.  L.  R.  545, 
and  Gillett  v.  Lumsden,  8  0.  L.  R.  168,  3  0   W   E.  851. 

Plaintiffs'  appeal  dismissed  with  costs. 

Defendants'  have,  on  leave  obtained  from  the  trial 
Judge,  brought  a  cross-appeal  from  that  part  of  his  judg- 
ment which  dismissed  plaintiffs'  action  without  costs.  This 
was  a  matter  within  his  discretion,  and  an  appellate  court 
should  not  interfere  with  its  exercise  unless  he  acted  on  a 
wrong  principle.  There  was  evidence  before  him  on  which 
he  based  his  exercise  of  discretion,  and  I  do  not  think  we 
should  interfere  with  it.  The  cross-appeal  also  is  dismissed 
with  costs. 

OsLER,  J.A. : — I  agree  in  dismissing  the  appeal,  sub- 
stantially for  the  reasons,  or  some  of  them,  given  in  the 
judgment  below.  To  me  the  words  or  distortions  which 
the  parties  are  disputing  about  are  neither  visually  nor 
phonetically  alike,  though  the  idea  intended  to  be  conveyed 
by  each  may  be  the  same. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  3ame 
result. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  agreed  in  the  result. 

December  ^^4th.  1906. 
C.A. 

HEATH  V.  HAMILTON  STRP:ET  R.  W.  CO. 

Negligence — Injury  to  Person  Bicycling  by  Overtaking  Street 
Car — Unusual  Position  of  Car — Speed — Defect  in  Fender 
—  Failure  of  Plaintiff  to  Look  behind  —  Contributory 
Negligent — Proximate  Cause  of  Injury — En  den  re  for 
Jury — Findings  of  Jury. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(ante    32)    dismissing    apj»eal    by    defendants    from    jiulff- 


daiimpt's  fnr  hi»»  deaiti  causud,  as  alleged,  by  the  negligent 
of  d.'fuiidjiuts.  Det*as.Ml  wns  n  meriiber  of  th.^'  hre  bngad. 
of  the  eitv  "f  Hamilton,  au<l,  liiiviiij,'  itwii  on  duty  all  nij:ht 
was  retnruing  to  h»  home  at.  a  few  n^nuto^  after  :  oV4.«^k 
in  the  morning  of  Uh  October,  V.m,  on  his  bu-yele,  wlii-i. 
the  accidont  oeuurred.  York  street,  upon  whuh  the  aein 
dent  hai.]H-iied,  was  beinj;  repaired  by  tlu-  city  (.orporat...ii. 
and.  la  con^quL-uf.-  of  the  flork  going  on.  a  tar  eoinmp 
hchind  the  deceased  was  going  we,itward  upon  tlie  .outherU 
traek.  but  he.  supposing  it  to  be  on  the  northerly  traek. 
fls  wits  usual,  turned  off  the  devil  stri].  upon  the  southern 
Iraek  when  the  ear  nvertonk  iind  kilh-d  him.  The  Jury  a«- 
ses«-.i  dHuiiige.  at  ^'Z.mK  imd  judgui.'ui  was  given  forthst 
amount  by  the  trbil  Judge,  and  ntlinned  by  the  Ibvisiouiil 
Court.  Jt  "being  held  that  there  whs  some  evidenee  of  negli- 
gence'which  eonld  not  lie  withdrawn  from  the  jury. 

The  appeal  was  heard  by  Mnss.  C.J.O..  (Ipler.  O.^K- 
Row,  Maclarex,  and  Mekgdeiii.  JJ-A. 

K.  E.  A.  DuVernet  and  W.  H.  Kaymond.  for  defendant--. 
ti.  S.  Kerr,  Hamilton,  iind  li.  C.  Ttiomson.  Uamillon,  for 
plaintiff. 

Moss.  C..7.0.  L—  .  ■  ■  The  sole  i|ue^tii>u  i^.  wlietliiT 
Ihi-re  W.1S  evidence  j-niper  to  be  subioiited  to  the  jury  o" 
whii-h  thev  could  reasonably  llnd  against  d.-fendunls  "U  the 
i^sue-^  piwented.  One  is  not  enlled  upon  to  say  whether.  *< 
he  wa.  one  of  the  jury,  or  was  trying  tlie  ea^^  without  » 
jurv  he  wonid  find  against  defendant^  -n  the  whole  evKl- 
rnee".  There  wa:.  a  e<injflict  of  testimony  upon  some  mater- 
inl  nni.ils.  and  it  wonId  have  been  for  the  jury,  if  it  b"'' 
1rt.,>n  >id.uiitted  to  them,  to  determine  whieh  neeount  tliev 
winild  aerept. 

There  Wiis  evidence  to  the  etfe.t  that  when  the  .U- 
,.,.,..i-i  turned  on  lo  the  s.mth  track  the  vat  was  fnun  •'" 
,„  )iO  f-et  behind  him.  If  that  were  >o.  there  was  ami''' 
dm.-  1o  have  allowed  the  uiotonuan  tn  stop  the  ear  or  t- 
properly  trip  tin-  fender  before  rearliing  the  deceased.  nP- 
|,.<<  the  ear  w,is  going  at  a  very  rai-id  pace.  The  car  m- 
timviii-  in  a  wesl.-rlv  direction  on  the  south  track,  eontrap 
U,  the  usual  and  well  known  practice,  and  it  seems  evi-l- 
<>iit  tliiil   (Ik-  ilcfjised  was  not  alive  t(»  the  fact. 


that  the  car,  the  sounds  of  which  he  must  have  Inward ^  was 
proceeding  on  the  north  track.  The  position,  as  described 
by  some  of  the  witnesses,  was  such  a**  to  call  for  the  exer- 
cise of  extra  care  and  diligence  on  the  part  of  the  motor- 
man,  for,  even  if  the  car  was  not  moving  at  a  verv  rapid 
pace,  and  it  probably  was  not,  yet  it  was  moving  faster  than 
the  deceased,  and  wa.s  fast  gaining  upon  him.  The  motor- 
man  testified  that  the  deceased  remained  on  the  devil  strip, 
where  he  was  in  safety,  until  the  car  wjis  within  8  or  10 
feet  of  him,  when  he  suddenly  turned  on  the  track  in 
front  of  the  car,  too  late  to  permit  of  anything  being 
don  \  eflfectivelv,  and  in  this  he  is  to  some  extent  sup- 
ported by  other  testimony. 

But  the  testimony  supporting  the  other  view  uould 
not  have  been  withdrawn  from  the  jury,  whose  province  it 
would  have  l)een  to  decide  betwcH'ii  the  conflict  of  >tate- 
ments. 

Appeal  dismissed  witJi  costa. 

OsLER,  J. A.: — I  do  not  dissent;  it  wouhl  serve  no  pur- 
p<jse  to  do  so.  Rut  1  cannot  say  that  1  view  tlio  result  with 
satisfaction. 

Meredith.  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion:  he  cited  Brydges  v.  Xorth  Lond(m  H.  \V.  Co., 
L.  U.  (I  Q.  B.  377,  L.  K.  :  H.  L.  2U;  King  v.  Tonmto  U. 
\V.  (/o.,  ante  507. 

(iAKRow  and  Maclaren,  JJ.A.,  concurred. 


3fA(  Mahox,  .1. 


weekly  court. 

E.    B.   EDDY   CO.    v.    lUDEAU   Ll'MBKR   CO. 

Conirad — Lnwherinij  Opemiions — Cleaniny  mil  Stream — Af- 
hitnuttr  ff,r  ProjMrfimt  nf  r^tni—lh-ivuKj  Timhvr — Brmrh 

Pt^rfttrwfnui' — Ftrtifto'  tti  tft'f  Lntfs  tmf^Mmstin'  of  Ihtm- 
itgf^—lhAhtfrintu  of  f^wf^t  htf  Fit't'-^NeifftriPtic**^'NmKhttff 
ifamnfie^ —  f  n  tnr.^l~i  'osh — e '  htim  ft  ml  ( \itt  rt  ir  rrhi  tm. 

Appeal  hy  dt^fendniit^  and  croNM-njipeai  h\   plniiiiilT^  (mm 

ViiU.  VJfl    ii  w  ij    *;m    Tt     <Vl 
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940  t//a;  omauio  ii7;a;a/.i   m:i*i^HTER. 

him  for  trial.     Thi'   reaM>n>   of  tlu'   Master   an*   ri'jM»ritd 
ante  361. 

G.  F.  Hendergon,  Ottawa,  for  defendants. 

.'r.  F.  Ordo,  Ottawa,  for  plaintiffs. 

Mac!Mahon,  J.: — Plaintiffs'  claim  is  for  work  and  labour 
alleged  to  have  been  performed  for  defendants  in  clearing 
out  a  stream  know  as  the  Jean  Baptiste  creek,  near  Lake 
iTemiskamiug,  and  for  moneys  advanced  in  paying  tHi 
wages  and  board  of  the  men,  etc.,  amounting  to  $706.04, 
the  particulars  of  which  are  set  out  in  the  statement  of 
claim. 

The  defendants  admitted  all  but  the  last  three  item* 
ni  the  particulars,  amounting  in  the  aggregate  to  f$292.6:. 

The  learned  Ma.'^tcr  allowed  these  three  items,  and  finil^ 
there  is  due  from  the  defendants  to  the  plaintiffs  $706.04. 

i'he  defendants  appeal  against  the  Master's  finding  as  to 
these  items,  alleging  that,  according  to  the  oral  contract 
entered  into,  it  was  intended  that  the  cleaning  of  the  Jean 
Baptiste  creek  was  to  be  completed  in  the  autumn  of  1903, 
and  they  did  not  dispute  their  liability  for  the  work  done 
during  that  year,  amounting  to  $515.37,  but  for  the  work 
done  in  the  spring  of  1904,  for  which  plaintiffs  claimed 
$292.67. 

The  Master  in  his  reasons  for  judgment  say>  that  the 
cleaning  out  was  not  completed  in  the  autumn  of  1903,  and 
that  over  a  considerable  part  of  the  stream  no  work  whai- 
ever  was  done  during  that  autumn,  when  operations  had  to 
be  susi>ended  because  of  the  cold  weather;  that  the  cleaning 
our  was  completed  in  the  following  spring,  without  which 
no  driving  of  timber  could  have  been  done  on  the  stream. 

The  great  weight  of  evidence  is  that  defendants'  agent 
agreed  to  pay  "  their  share ''  for  the  work  done,  and  that 
the  "  cleaning  out  "  was  not  to  be  confined  to  what  could  he 
dont*  during  the*  autumn  of  1903. 

Defendants'  appeal  as  to  the  three  items  mentioned 
fails,  and  must  be  dismissed  with  costs. 

Defendants  by  paragraphs  13  and  14  of  their  counter- 
claim allege  that  they  agreed  to  drive  certain  logs  and  tim- 
ber belonging  to  plaintiffs  on  the  stream  known  as  Hud- 
son's creek,  for  which  plaintiffs  agreed  to  pay  the  actual 


ants  allege  they  performed  at  the  actual  cost  to  them  of 
$1,106.70. 

By  coilsent  defendants  were  allowed  the  sum  of  $214.20 
for  this  work. 

All  the  above  causes  of  action  arose  out  of  oral  agree- 
ments entered  into  by  the  agents  of  plaintiffs  and  defen- 
dants. 

By  an  agreement  in  writing,  dated  18th  March,  1904 
^clause  2),  defendants  on  their  part  agreed  to  drive,  sweep^ 
out,  and  boom  out,  at  the  mouth  of  the  Wabis  creek,  all 
the  certain  logs  and  timber  which  were  the  property  of 
plaintiffs,  and  plaintiffs  on  their  part  agreed  to  drive  and 
sweep  certain  logs  and  timber,  the  property  of  defendants, 
in  or  on  the  banks  of  Jean  Baptiste  river  and  Blanche  river; 
and  that  each  of  the  parties  thereto  should  "  dump  ^'  into 
their  respective  streams  the  logs  and  timber  belonging  to 
the  other  party  on  the  bank  of  such  stream,  and  should 
be  paid  for  so  doing  the  usual  or  customary  price  for  dump- 
ing logs  and  timber  similarly  situated. 

^'  3.  It  is  further  agreed  by  and  between  the  said  com- 
panies that  all  timber  or  logs  on  the  banks  of  the  said 
rivers  or  creeks,  to  be  driven  as  aforesaid,  and  which  is 
not  dumped  into  the  waters  of  said  rivers  and  creeks  when 
required  so  to  be  for  that  purpose,  shall  be  dumped  by 
that  company  hereby  required  to  drive  same,  and  a  proper 
statement,  shewing  what  logs  and  timber,  if  any,  were  so 
dumped,  furnished  forthwith  to  the  company  owning  some, 
and  such  last  mentioned  company  shall  be  liable  for  the 
usual  sum  paid  for  dumping  logs  and  timber  similarly  situ- 
ated, and  pay  to  the  com])any  dumping  same  said  sum  or 
sums,  if  any,  on  demand. 

"  5.  And  it  is  further  agreed  that  each  of  the  said  e()m7 
panics,  their  successors  and  assigns,  shall  make  every  rea- 
sonable effort  under  the  circumstances  to  fulfil  their  re- 
spective parts  of  this  agreement  during  the  driving  season 
of  this  year,  and  if  at  any  time  either  company  fail  to  do  so, 
the  other  company  may  give  notice  thereof  in  writing  to 
such  company  offending,  and  in  ease  suqh  demand  is  reason- 
able and  not  complied  with  by  a  time  to  be  s[)ecified  for 
that  purpose  by  the  company  giving  notice,  such  last  men- 
tionod  coTTipjiny  may  perform  such  service  itself  nt  the  e^- 
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respective  parties  agree  in  saying  that  clause  5  was  in- 
serted l)y  the  solicitor  who  prepared  the  agreement,  with- 
out specific  instructions  from  them,  and  that  owing  to  the 
extreme  shortness  of  the  driving  season  the  portion  of  it 
rekting  to  notice  of  default,  etc.,  was  altogether  unwork- 
able/^ 

The  defendant  company  performed  all  the  proviaons 
of  their  written  contract  of  18th  March  by  driving  and 
sweeping  all^phiintiflfs'  logs  and  timber  on  the  Wabis  creek. 

Defendants'  (rounterclaim  (paragraphs  3  and  4)  sets  up 
that  by  reason  of  the  failure  of  plaintiffs  to  perform  the 
terms  of  their  contract  as  aforesaid — to  drive  and  sweep  all 
the  logs  and  timber  of  defendants  placed  in  or  on  the  banks 
of  the  Jean  Baptiste  and  Blanche  rivers, — 3,000  pieces  of 
timber  purchased  by  defendants  from  C.  McNaughton  werf 
left  pn  the  banks  of  the  Jean  Baptiste  river,  and  it  became 
impossible  to  bring  the  same  down  the  said  stream  during 
the  season  of  1904;  and  during  the  summer  of  1904  the 
said  3,000  pieces  of  timber  were  destroyed  by  fire,  and  de- 
fendants suffered  loss  to  the  extent  of  $1,590. 

*'  ()  and  7.  Th«t  by  reason  of  the  failure  of  plaintiff*? 
to  j>erforni  their  contract,  (J50  pieces  of  timber  purchased 
from  Stallwood  &  Gunn  were  left  on  the  banks  of  the  Jean 
Baptiste  river,  tind  it  became  impossible  to  bring  the  said 
timber  down  the  said  stream  during  the  season  of  1904, 
and  during  the  summer  of  1904  the  said  timber  was  de- 
stroyed by  fire,  and  the  defendants'  loss  thereby  is  $176.67. 

'*  9.'  By  reason  of  the  failure  of  plaintiffs  to  perform 
their  contract,  a  further  large  quantity  of  timlx^r  belonging 
to  defendants,  consisting  of  0,500  pieces,  containing  S26,201 
feet  board  measure,  w-as  left  along  tlie  banks  of  the  said 
streams,  and  could  not  l)e  brought  down  until  the  following 
season  of  1905,  which  was  brought  down  by  defendants  at 
the  cost  to  them  ef  $409.9:." 

The  Master  finds  that  there  is  due  to  the  defendants  by 
the  plaintiffs,  in  res])ect  to  the  failure  to  drive  and  sweep 
the  logs  and  timber  referred  -40  in  ])aragraph  9  of  the 
eounterelaini  (the  grounds  on  which  he  based  his  findings 
being  fully  >et  out  in  his  reasons  for  judgment),  the  ^nm 
of  .$5ir>.3:.   innde   up  as   follows: — 


logs  m  tne  year  lyuo,  wmcn  tne  piamnnti 
failed  to  brin|]f  down  in  the  year  1904,  l)eing 
a  proportionate  part  of  the  sum  of  $1,000 
expended  by  the  defendants  in  bringing  down 
31,667  logs,  of  which  the  6,500  in  question 

formed  part $291  37 

"  One  year's  interest  on  the  value  of  the  logs? 

at  the  rate  of  6  per  cent 225  00 

Total $516  37" 

1  fully  concur  in  the  finding  made  )>y  the  Master,  and 
the  plaintiffs'  appeal  is  dismissed  with  costs. 

Deducting  the  $706.04  allowed  plaintiffs  from  the  two 
sums  of  $214.20  and  $516.37  allowed  defendants,  the  Mas- 
ter finds  there  i^  due  from  plaintiffs  to  defendants  a  bal- 
ance of  $24.53. 

Plaintiffs  are  awarded  the  coats  of  the  action,  and  de- 
fendants the  costs  of  the  counterclaim. 

The  Master  also  finds  that  defendants  are  entitled  only 
to  nominal  damages  for  the  failure  of  plaintiffs  to  drive 
ani  sweep  the  logs  and  timber  known  as  the  McNaughton 
and  the  Stallwood  &  Gunn  logs,  referred  to  in  paragraphs 
3  and  4  and  6  and  7  of  defendants^  counterclaim, — which 
logs  and  timber  were  left  on  the  banks  of  the  Blanchd 
and  Jean  Baptiste  rivers,  and  were  destroyed  by  fire  during 
the  summer  of  1904,  before  they  could  l>e  brought  down  by 
the  defendants. 

The  defendants  appeal  from  the  findings  of  the  Master 
on  the  above  paragraphs  of  the  eounterclaiui. 

[The  Judge  then  quoted  the  Master's  reasons  for  judg- 
ment, ante  pp.  364,  365,  366.] 

I  agree  with  the  learned  Master  in  thinking  that  in 
the  face  of  his  finding  ^'  that  there  was  plenty  of  water  in 
the  rivers  all  summer,''  and  "that  fires  are  of  common 
occurrence  in  that  country  and  the  danger  from  them  is 
a  constant  menace  to  shanties  and  to  timber  left  behind 
in  the  spring,"  it  would  be  most  unfortunate  if  the  defend- 
ants should  be  held  not  entitled  to  recover  as  damages  the 
value  of  the  Stallwood  &  Gunn  logs  and  timber  destroyed 
by  fire.  And  I  think,  having  regard  to  the  rule  laid  down  by 
the  Court  ul'  Afj|»Nti  in  MrM^ilh.M  \.  Fi(l«L  T  tj.  H.  R  "^r*!. 
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and  to  other  cases  to  which  I  shall  presently  refer,  that 
they  are  entitled  to.  recover  as  damages  the  value  of  the 
Stallwood  &  Gunn  timber.     .     .     . 

[Reference  to  Godkin  v.  Monaghan,  83  Fed.  B.  116: 
Robson  V.  Mississippi  Logging  Co.,  61  Fed.  B.  900;  Railroad 
Co.  V.  Hoyt,  149  U.S.  14;  McMahon  v.  Field,  7  Q.  B.  K 
591;  Lilley  v.  Doubleday,  7  Q,  B.  D.  510;  Parmalee  v.  Wilk^^. 
10  Barb.  (N.Y.)  339;  Story  on  Agency,  sec.  218.] 

The  loss  to  defendants  in  the  present  case  was  caused 
by  plaintiffs'  negligence  and  breach  of  contract  in  leaving 
the  logs  on  the  bank  of  the  stream,  when  they  could  have 
been  easily  driven  to  its  mouth  and  delivered  to  defendants. 
The  negligence,  then,  was  the  occasion,  though  not  strictly 
the  cause,  of  the  loss;  and  the  loss  may  be  fairly  attributed 
to  it.  Or,  to  use  the  language  of  Brett  and  Cotton,  L.JJ., 
in  McMahon  v.  Field,  the  damage  to  defendants  ^^is  such 
as  is  the  natural  and  probable  result  of  the  breach  of  con- 
tract.'* 

The  defendants  cannot  recover  in  respect  of  the  burning 
of  what  is  known  as  the  McNaughton  logs  and  timber,  as 
their  servant  set  out  the  fire  by  which  tho^  were  de- 
stroyed, and  the  defendants'  appeal  as  to  those  fails. 

But,  for  the  reasons  stated,  the  appeal  against  the  Mas- 
ter's report  as  to  the  Stallwood  &  Gunn  logs  and  timber 
must  be  allowed,  and  there  will  be  a  reference  back  to  him 
to  assess  the  damages  to  which  defendants  are  entitled  in 
"respect  to  the  destruction  of  those  logs  and  timber. 

Defendants  are  entitled  to  the  costs  of  the  appeal  and 
of  the  reference  back  arising  out  of  the  6th  and  7th  para- 
graphs of  their  counterclaim. 

There  will  be  no  costs  of  the  appeal  as  to  the  McNangh- 
ton  logs. 

Teetzel,  J.  December  26th.  1906. 

TRIAL. 

ELGIE  V.  EDGAR. 

Equitable  Assignment — Fund  in  Hands  of  Chattel  Mortgagees 
— Written  Order  hy  Mortgagor — Mistake  as  to  Balance 
Due — Assignment  hy  Mortgagors — Rival  Claimants  of 
Fund — Jnierpleader  Applicalion — Dismissal — Subsfi^i^ 
Interpleader  Action — Disposal  of  Fund — Costs. 

Interpleader  action,  tried  without  a  jury  at  Toronto. 


C.  J.  Holman,  K.C.,  for  defendant  Clemens. 

F.  E.  Hodgins,  K.C.,  and  T.  E.  Godson,  Bracebridge, 
for  defendant  Edgar. 

Teetzel,  J.: — Many  of  the  difficulties  and  misunder- 
standings in  this  case  are  traceable  to  the  omission  of  plain- 
tiffs to  credit  Sieling  with  the  two  car-loads  of  lumber 
shipped  by  Iiim  on  2nd  February  and  5th  March,  1906, 
respectively,  as  they  were  stripped,  the  value  of  the  two 
being  $306.56. 

This  was  followed  by  plaintiffs  omitting  to  take  them 
into  account  in  the  statement  of  28th  March  made  by  plain- 
lifls  to  defendant  Clemens,  in  whidi  they  shewed  the  bal- 
ance due  them  by  Sieling  on  his  mortgage  to  be  $796.70, 
while  in  fact  it  should  have  been  $360.56  less  than  that 
sum. 

On  the  faith  of  $796.70  l)eing  the  correct  Imlance, 
(Jlemens  purchased  the  property  from  Sielipg,  the  consid- 
eration in  the  bill  of  sale  being  expressed  to  be  "  $300  and 
the  payment  of  a  chattel  mortgage  to  Elgie  and  Jarvis 
ljiinil)er  Company,  on  wliich  there  is  now  due  and  payable 
the  sum  of  $796.70.'' 

One  question  for  dedsion  is,  whether  the  $306.56  sh(mld 
b(^  paid  to  defendant  Edgar  by  viftue  of  the  order  of  15th 
February,  1906,  given  to  him  by  Sieling  on  plaintiffs  for 
$400,  which  wai5  not  accepted  by  plaintiffs  except  in  a  let- 
ter of  10th  March  in  these  words:  "We  are  not  yet  paid, 
ourselves,  on  Mr.  Siding's  account.  However,  we  will  apply 
tlie  surplus  on  account  of  this  order  as  soon  as  we  clean 
ourselves;^'  or  whether  it  belongs  to  Clemens  by  virtue 
of  his  purchase  of  2nd  April  without  notice  of  the  $400 
order. 

Clemens  claims  the  benelit  of  all  errors  and  omissions 
in  the  statement  of  the  mortgage  account  furnished  by 
plaintiffs  as  mortgagees. 

Whether  under  the  bill  of  sale  and  assignment  to  Clem- 
ens this  position  is  well  founded  as  between  Sieling  and 
(Memens,  notwithstanding  that  there  was  a  mutual  mistake 
as  to  the  amount  due  under  the  mortgage,  I  need  not  de- 
cide; but  I  think  it   cannot    prevail   as    against  Edgar  by 
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was  owing  under  his  mortgage  to  plaintiffs,  and  after  pav- 
ing that  8ura  had  then  refused  to  ship  more  lum])er  to 
plaintiffs,  the  imappropriated  $306.56  in  plaintiffs'  hands 
would  clearly  be  surplus  and  subject  to  P^dgar's  order.  Thi> 
amount,  not  having  bc»en  applied  on  the  mortgage,  and  the . 
balance  represented  to  )je  owing  thereon  having  lieen  as- 
sumed and  paid  by  Clemens  as  part  of  the  purchase  price. 
I  think,  as  against  Clemens,  it  must  be  treated  as  surplus  in 
tlie  hands  of  plaintiffs,  to  which  the  order  would  attach. 

Under  the  facts  here,  the  order  was  in  respect  of  a  fund 
which  might  arise  in  the  ordinary  course  of  events  in  favour 
of  the  prospective  creditor  (Sieling)  under  an  existing  ar- 
rangement lietween  him  and  the  prospective  debtors  (plain- 
tiffs), and  which  fund  did  in  fact  arise. 

The  three  parties  expected  that  there  would  Ije  a  fund 
to  which  the  order  might  attach,  and  to  which  all  intended 
it  would  attach  if  it  should  come  into  existence. 

These  facts,  I  think,  difjtingnish  this  ease  from  Thomson 
V.  Huggins,  23  A.  R.  191,  Hall  v.  Prittie,  17  A.  R.  306. 
and  Brown  v.  Johnson,  12  A.  R.  190,  cited  by  Mr.  Holman, 
and  bring  it  more  within  Lane  v.  Dungannon  Driving  Park 
Association,  22  0.  R.  264,  and  enable  me  to  find  that  there 
was  an  equitable  assignment  to  Edgar  covering  the  $306.5fi. 

Defendant  Edgar  endeavoured  to  establish  against  the 
plaintiffs  a  personal  liability  for  the  $400  quite  independ- 
ently of  whether  there  was  in  fact  a  surplus  in  plaintiffs' 
hands,  but  I  think  he  has  completely  failed  m  this. 

Defendant  Edgar  having  claimed  the  $400,  and  defend- 
ant Clemens  the  whole  $730.44,  plaintiffs  applied  to  the 
Master  in  Chambers  for  an  interpleader  order,  which  was- 
refused,  and  the  Master's  order  was  affirmed  in  appeal. 
(See  ante  33,  299.) 

Both  defendants  have  pleaded  that  the  disposition  of 
the  interpleader  application  is  an  estoppel  to  plaintiffs  in 
this  action  on  the  ground  of  res  judicata.  I  am  of  opinion 
that  this  defence  cannot  prevail  as  to  the  $306.56,  now 
a  commim  fimd  in  dispute,  inasmuch  as  upon  that  applica- 
tion the  material  did  not  disclose  the  facts  relating  to  the 
two  items  making  up  the  $306.56.  These  facts  only  became 
known  to  defendants  upon  plaintiffs'  examinatiou  for  di-^- 
cover V  shortiv  before  the  trial. 


fendant  Edgar  is  entitled  to  $306^56,  and  defendant  Clem- 
ens to  the  balance. 

The  costs  of  trial  might  have  been  avoided  if  upon  dis- 
'•overy  of  the  facts  the  parties  had  agreed  to  this  division, 
but  defendant  Edgar  continued  to  claim  the  whole  $400 
on  the  ground  of  plaintiffs'  personal  liability  therefor,  and 
defendant  Clemens  also  continued  to  claim  the  vvliole 
$730.44  as  passing  to  him  under  his  purchase  from  Sieling. 

Defendant  Edgar  having  failed  to  establish  personal 
liability  for  $400,  and  having  only  succeeded  in  recovering 
anything  by  reason  of  plaintiffs'  mistake  in  omitting  to 
credit  the  $306.50  on  Sieling's  mortgage  when  they  fur- 
nished the  statement  to  Clemens,  and  the  latter  having 
claimed  and  failed  to  establish  his  right  to  this  sum,  I  do 
not  think  either  of  the  defendants  should  be  awarded  costs. 

On  the  other  hand,  the  act  of  plaintiffs,  both  on  the 
interpleader  application  and  in  their  statement  of  claim, 
in  not  disclosing  the  particulars  as  to  the  two  car-loads 
of  lumber,  coupled,  with  their  failure  to  credit  the  proceeds 
thereof  on  Siding's  mortgage  in  the  statement  to  Clemens, 
U  sufficient,  I  think,  to  deprive  them  of  their  costs  of  this 
action. 

Judgment  accordingly. 

Leave  is  given  to  each  party,  if  desired,  to  appeal  against 
this  judgment  respecting  costs. 


(■ARTVVRIGHT,    MaSTEK.  DECEMBER    2TtH,    1906. 

0HA3CBEBS. 

.10in)AX  V.  MACDOXELL. 

Veniir — Motion    to    Change — Convenienn—  Witnesses — Affifta- 
lit — Solicitor. 

Motion    bv    defendant    to    change    venue   from    Ottawa 
to  North  Bay. 

J.  E.  Jones,  for  defendant. 


f~ 


on  t^tli  July,  The  t^tatonient  of  vhilm  wai»(  tint  i1eli¥ert*(1 
until  lOtli  OetobcT  ami  titatemeiit  of  defeiici^  *>n  '^?d*! 
October. 

The  husband  wm  killed  while  a  passenger  on  defeadantV 
train;  and  negligence  h  charged  io  the  operation  of  th*- 
train  in  quer^tion,  at*  well  ar?  defect?^  in  the  brake??  nnd  coup- 
ling!*, and  in  xtsing  too  many  ears  for  the  motiTe  power  em- 
(iliivi'd,  s(i  tlini  thv  t  I'll  til  broke  iiitn  two  pjrrt'^,  nn<l  thr  rear 
part  ran  down  grade  iiuil  Lraused  the  t*olM^ion  \rhiuh  k<\  U* 
the  hu>sband'^  death.  The  defendant  saVi^  tKat  plaintiff 
hnsband  wa?^  killed  thruu^di  hi?^  owu  ncgligenc?e  in  bein^ 
on  till'  platform  of  the  carriage ;  that  be  wajs  ^  trcj^pasBer. 
and  had  not  paid  any  fare.  Defendant  also  denteii  that  tb* 
breaks  or  eonplinprs  were  defceMvr  or  that  the  appliao^t^ 
were  defective. 

The  venne  was  laid  at  Ottawa,  iij^  plaintiff  re>iii1esi  at 
Carleton  rbice,  aud  not  ice  of  trial  for  the  Ottawa  a^sri^t*? 
h(*ginniij;r  on   (th  January  next  wtif^  given  on  25th  (Ir-tnUT 

Hn  20th  Deeendier  defendant  irave  noficr*  of  fhi<  uHttion. 


All  the  undisputed  facts  of  the  ean*  point  to  XortJi 
Bay  as  the  natural  place  for  the  triah  All  the  evident^ 
on  the  points  in  controversy  niUKt  be  near  Xortb  Buy,  i^^' 
that,  in  the  words  of  Osier,  J. A.,  in  McDonak]  v.  Park,  2  0. 
W.  K.  ^72^  ^*  this  is  eminently  a  case  for  trial  at"  North 
Bay.  This  is  continued  by  the  material  Defendant  t^wear? 
to  at  least  15  witnesses  who  all  reaide  at  or  near  Xew  Lb- 
kcwrd,  which  is  1 13  miles  from  North  Bay,  the  latter  plflC'^^ 
bein^  337  miles  from  Ottawa,  This,  it  is  saifl,  would 
involve  an  extra  cost  of  at  least  !f220.  Plaintiff's  solicitor 
makes  the  oidy  alfidarit  in  an^iwer,  I  have  several  times 
pointed  out  that  such  an  affidavit  in  j?trietnesi?  cannot  he 
received.  Even  if  it  eoubl^  ii  only  sj^eaks^  of  3  witnesaef 
resident  in  Carleton  Place  and  of  one  at  Xew  [iskeard 
No  intimation  is  given  of  what  these  3  can  prove.  Thi^ 
leavi'H  1*1  witucs>rs  at  Xew  Lisekard  as  against  3  at  or  near 
OttawiK  which  establishes^  the  necessary  preponderance,  an^ 
brings  tht^  casr  within  the  principle  of  Tlaniilton  v.  Hndge. 
nnti^  3:j1. 


plaintiff^s  own  delay  had  prevented  the  action  being  tried 
at  the  last  jury  sittings  at  North  Bay,  so  that,  if  that  is  the 
proper  place,  there  will  not  be  any  delay  which  can  properly 
be  charged  to  defendant. 

If  defendant  \\dll  provide  free  transportation  to  plaintiff 
and  one  witness  from  Carleton  Place,  I  think  the  order 
should  go. 

Costs  in  the  cause. 


Brixton,  J.  December  2Tth,   1900. 

TRIAL. 

EOBINSON  V.  ^TNA  INS.  CO. 

Interest — Assignment  of  Insurance  Policy  in  Trust  to  Secure 
Debt  and  Future  Premiums — Contract  for  Payment  of  In- 
terest— Construction — Rate  and  Mode  of  Computing  In^ 
terest — Interest  Act — Application — Statute  of  Limitations 
— Trustee — Costs — Subrogation — Counsel  Feeji — Question 
between  Defendants. 

Action  by  a  creditor  of  John  Canavan,  deceased,  for 
a  declaration  that  the  proceeds  of  a  policy  of  insurance 
issued  by  defendant  company  on  his  life  were  available  for 
payment  of  plaintiff^s  claim  and  claims  of  other  creditors, 
etc.,  and  for  further  relief. 

At  the  close  of  the  trial  Britton,  J.,  found:  (1)  that 
the  policy  of  insurance  in  question  was  not  effected  and 
premiums  were  not  paid  with  intent  to  defraud  plaintiff 
or  the  creditors  of  John  Canavan,  deceased;  (2)  that  the 
assignment  of  the  policy  to  defendant  McBride  was  not 
fraudulent;  and  (3)  that  there  was  no  assignment  by  de- 
fendant John  Canavan  the  younger,  or  by  defendant  Minnie 
Canavan,  of  his  or  her  interest  in  the  policy  to  plaintiff; 
an.d  gave  judgment  dismissing  the  action  with  costs. 

The  defendants  Minnie  Canavan  and  John  Canavan  the 
younger  by  their  statement  of  defence  asked  that,  as  be- 
tween them  and  defendants  McBride  and  Duff,  all  proper 


the  amount  which  defendants  McBride  and  Duff  might  be 
entitled  to  under  and  by  virtue  of  a  certain  trust  instru- 
ment dated  Ist  March^  1894;  and  defendants  McBride  and 
Duff  asked  that  their  rights  shoxQd  be  determined  inter  se. 

The  questions  so  arising  were  argued  after  the  di&missal 
of  the  action. 

W.  T.  J.  Lee,  for  defendants  Miiinie  Canavan  and  John 
Canavan  the  younger. 

W.  J.  Tremeear,  for  defendants  Thomas  Duff,  the  cre- 
ditor, and  James  McBride,  trustee. 

BrittoNj  J.: — Tlio  in^triniieiit  vMvil  the  a^i^igDineDt 
and  agreement  of  li^t  Maroh,  18i)4,  vrM>  carefully  draim, 
and  :iecms  to  hnw  been  fully  under?itood.  The  terni?^  of 
it,  according  to  the  plniik  ^ ordinary  reading  of  t!ic  m.-tni- 
nient,  arc  hardly  capable  of  being  luiriimderfitood,  and  iiiiist 
prevail  unless  there  is  some  legal  difficulty  in  the  way^  and 
1  sec  none,  unles^i  upon  the  one  point,  viz*,  compounding 
Loterest  half-yearlv  afti-r  let  Manh,  1896,  on  the  debt  duf 
to  Duff, 

All  the  defendants  except  the  iri?iuranre  company  are 
parties  to  the  agreementj  in  which  the  object  is  clearly  set 
tmt  by  way  of  recital  and  otherwise.  The  Intention  was  to 
secure  the  indebtedness  of  John  Canavan  to  Duff,  and  to 
provide  for  payment  of  future  premiums  to  keep  the  j»oHcy 
alive.  The  debt  of  John  Canavan  to  Duff  was  fixed  at 
$1J96.92  as  of  iBt  March,  1894,  and,  in  consideration  of 
Duff  giving  time  for  payment  of  that  debtj  those  interest*'^ 
in  the  policy  assigned  it  to  McBride  as  truj^tee  for  the  pur* 
posies  therein  mentioned  The  time  given  was  two  years; 
payment  to  be  made  in  4  half-yearly  inf^talmenls;  go  thr 
whole  amount  becanur  due  on  1st  March,  lN9f>. 

The  trustee  had  the  right  to  a«is^ign  and  pledge  the  pol- 
icy, but  not  prior  to  Ist  March,  1896,  to  the  amount  of  the 
indebtedness  autl  intcr€*Bt  and  premiumfi  paid  and  interest 
on  such  debt  and  preiiiinni^,  computed  at  r>  per  eent»  per 
annum,  and  compounded  half-yearly  with  refits,  but  the 
policy  was  not  pledged  by  the  truKtee^  so  it  is  not  neccs^aij 
to  consider  what  th*-  jdedgee  or  aesignee  eould  have  donp. 


held  in  trust  "  to  pay  and  satisfy  the  indebtedness  of  the  ■ 
said  John  Canavan  to  said  party  of  the  third  part  (Duff), 
together  with  interest  thereon,  at  the  rate  of  G  per  cent., 
computed  hajf-yearly  with  restK.  to  repay  the  said  party 
of  the  third  part  any  and  every  premium  or  premiums  on 
said  policy  which  it  may  be  necessary  or  which  the  said 
party  of  the  third  part  may  see  fit  to  pay  in  order  to  keep 
.  .  .  the  same  in  force,  together  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum,  computed  from  datel 
or  dates  of  payment  of  premium  or  premiums,  compounded 
half-yearly  with  rests,  and  to  pay  and  satisfy  the  costs 
and  expenses  of  the  said  party  of  the  third  part  and  of  the 
said  party  of  the  second  part  (McBride)  in  any  wise  in  con- 
nection with  the  carrying  out  of  these  presents  ...  it 
being  understood  and  agreed  that  in  any  dealings  or  in  tak- 
ing of  any  steps  or  in  the  drawing  of  any  amounts  the  party 
of  the  second  part  shall  be  entitled  to  receive  the  usual 
fees  and  charges  as  solicitor  (notwithstanding  the  fact  that 
he  is  acting  as  trustee)  as  though  he  were  not  a  trustee 
but  actiilg  simply  as  solicitor  for  the  parties  hereto.^' 

Then  there  is  the  power  to  pledge  after  1st  March, 
1896,  repeated  in  the   instrument. 

I  am  of  opinion  that  upon  the  debt  to  Duff  the  interest 
should  be  computed  at  6  per  cent,  per  annum  and  com- 
pounded half-yearly  with  rests  for  two  years,  viz.,  until 
Ist  March,  1896,  and  then  only  interest  on  the  amount  of 
debt  and  interest  due  on  that  day  from  that  day  to  the 
date  of  payment  of  the  money  by  the  ^tna  Insurance 
Company.  In  so  deciding,  I  think  I  am  within  the  prin- 
ciple of  the  cases  Goodchap  v.  Roberts,  14  Ch.  D.  49; 
Archbold  v.  Building  and  Loan  Association,  15  0.  R.  237; 
PoweU  V.  Peck,  15  A.  R.  138. 

Upon  the  premiums  |)aid,  tlic  trustee  and  creditor  should 
be  allowed  interest  at  6  per  cent,  per  annum  from  date  of 
payment  of  such  premiums,  compounded  half-yearly  down 
to  date  of  payment  by  tlic  insurance  company. 

The  Act  to  amend  the  Acts  respecting  interest,  63  & 
64  Vict.  ch.  29  (D.),  expressly  provides  that  it  sliall  not 
apply  to  "  liabilities  "  existing  at  the  time  of  its  passing. 
The  money  secured  by  the  policy  in  (juestion  was  subject 
to  the  liability  created  on  1st  March,  ISOL     In  my  opinion. 
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the  rt^coviTv  of  interest  eamiot  be  limited  to  the  6  years 
next  lie  fore  the  death  of  the  insured.  The  Statute  of 
Limitation.^  has  no  application  to  this  ease.  The  trustee 
ih  not  bringing  any  action.  He  has  a  right  to  the  money; 
for  the  purposes  of  this  inquiry  it, is  money  in  his  hand^ 
impressed  with  a  trust. 

As  to  costs,  the  trustee  is  entitled  under  the  agreemeut, 
and  it  seems  to  me  that  he  is  fully  protected  if  he  gets,  as 
he  is  entitled  to  get  as  solicitor,  pay  for  all  the  work  he  has 
done  or  may  do  in  executing  the  tnist. 

If  the  costs  of  defence  of  the  trustee  and  creditor  are 
not  recoverable  from  the  plaintiff,  against  wnom  the  action 
was  dismissed  with  costs,  then  these  costs  should  be  paid 
out  of  the  insurance  money,  and  deducted  therefrom  before 
payment  to  Minnie  Canavan  and  John  Canavan  the  younger 
of  the  balance.  In  that  event  defendants  Minnie  Canavan 
and  John  Canavan  the  younger  must  be  subrogated  to  the 
right  of  the  trustee  and  creditor  to  recover  against  plaintiff. 

The  argument  in  this  matter  must  be  considered  as  part 
of  the  counsel  work  at  tlie  trial,  and  no  separate  costs  as 
of  a  new  motion  to  any  party  to  be  allowed. 


December  2?th.  1906. 

divisional  court. 

AVERY  V.  FORTUNE. 

Way — Priraie  Righl  of  Way — Prescripfiwi — User  far  W 
Years — Interruption — Evidence — Fresh  Evidence  on  Ap- 
peal — Costs, 

Appeal  by  defendant  from  judgment  of  Clute,  J.,  at 
tlie  trial,  in  favour  of  plaintiff  for  an  injunction  and  $5* 
damages  in  an  action  for  trespass  to  land,  defendant  assert- 
ing a  right  of  way. 

J.  A.  Hutcheson,  K,C.,  for  defendant. 

H.  A.  Stewart,  Brockville,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J..  Brit- 
ion.  J..  RiDDELL,  J.),  was  delivered  by 


of  plaintiff,  being  part  of  lot  24  in  the  otli  concession  of  the 
township  of  Escott.  ...  On  the  appeal  troublesome 
questions  as  to  pleading  arose,  and  further  evidence  was 
•jaid  to  be  available,  so  that,  witli  the  consent  of  both  par- 
lies, we  ordered  the  appeal  to  stand  over,  the  pleadings  to 
be  amended,  and  either  party  to  be  at  liberty  to  adduce 
such  evidence  as  he  saw  lit  l)efore  my  brother  Britton  at 
the  then  approaching  non-jury  sittings  at  Brock ville.  We 
also  directed  an  examination  de  bene  esse  of  an  aged  wit- 
ness. This  has  been  done,  and  we  are  now  able  to  dispose 
of  the  case. 

The  sul)seciuent  evidence  given  being  of  a  very  cogent 
eharacter,  it  is  important  to  know  how  far  it  is  to  be  be- 
lieved. My  brother  Britton  says  that  he  believes  the  evid- 
ence taken  before  him  on  behalf  of  defendant.  As  regards 
the  evidence  taken  de  bene  esse,  we  must  treat  that  in  the 
ordinary  way  and  test  it,  if  it  Ijecomes  necessary,  by  the 
ordinary  methods. 

The  evidence  thus  adduced  would  probably,  liad  it  been 
before  him,  have  modified  the  opinion  of  Chite,  »J.  I  am 
not  sure,  had  the  evidence  remained  as  it  was  before 
him,  that  I  should  not  have  come  to  the  same  conclusion 
as  he*  did.  However  that  may  be,  as  tlie  case  now  stands, 
I  think  the  facts  are  as  follows: 

Plaintiff's  land  is  the  south-east  quarter  and  defendant's 
the  south-west  quarter  of  lot  24  in  concession  5  of  Escott. 
As  far  back  as  1805,  Peter  June,  the  father  of  the  witness 
Mrs.  Asselstine,  became  the  owner  of  both  portions  of  land, 
and  in  1821  he  sold  the  soutli-west  quarter  to  liis  brother 
John  Fairchild  June,  who  in  1827  sold  it  to  Duncan  De 
Wolfe.  John  F.  June  moved  into  the  homestead  about  the 
time  he  bought.  During  the  time  that  John  F.  June  occu- 
pied the  house,  he  used  the  way  in  dispute  in  this  action 
to  pass  to  the  highway  to  the  east  of  him.  This  was  (on 
the  land  of  Peter  June,  and  John  F.  June  had  no  other 
way  of  getting  out  to  the  highway.  The  use  of  the  way 
in  question,  then,  began  about  1826,  or  probably  a  few  years 
before,  and  was  open,'  peaceable,  and  certain,  nee  clam,  nee 
vi,  nee  precario. 

De  Wolfe  used  it  in  the  same  way,  as  did  his  successor 
in  title,  }]u*  fiiilirr  iif  drfendatjt,  who  tif^qnired  th*'  land  in 


after  I^iae  Avery  hiH-aine  the  ORiier.     Imm:  Avery  is  tk- 
predecosjior  in  title  of  plaixttilf- 

lhirin*f  tlit*  *rreater  part,  if  not  afl,  nf  thi?;  Umc,  tJie 
]He(leeeNi^ur  in  tit  It*  (>f  defemknt  kept  bar^  nt  tTie  lim-  feiE'e 
^mt\?een  thr  t^outh-ea-^t  and  tlie  i^outli-wt?*?it  quarters  of  the 
lot,  ami  nko  at  the  caint  end  of  the  waiy  at  the  Uij^jhwaj-* 
Thti  WHV  ha*  J  well-dc^iinod  and  lixed  locus  .1  4110  jlq<1  {(mm- 
ad  queni,  and  wnf  thorougJdy  weli-clelined  throughout,  al- 
though not  fenced- 

Tsuae  Avery,  about  1855  or  1850,  in  a  tonversunini  witii 
the  fatht^r  of  tile  wittiesr^  Scott,  speakinpr  of  the  thea  tiwuer 
of  the  !*oiith-west  quarter  lettin^r  the  bai>  i\own  and  ^ 
allow  I  n;^  his  (Avery's)  eows  to  i^et  ont  ou  the  hi^rhwiiy.  m^ 
being  asked  why  he  did  not  <dost*  u|)  thi?^  \v*Ay,  >aid,  "  It  ha^ 
been  tben^  too  long."  On  (xdntr  a^^ked  how  lon^,  h**  mi\f 
'^It  was  there  when  I  bought  my  place." 

Again,  '^  soniewheres  between  45  and  50  vi^arf  iip\* 
say  irbout  1H60,  Igaae  Avery,  in  a  eon  vernation  with  tht 
father  of  the  ^"itiM/ss  Andrews,  i^aid  that  Fortune  ube  tlien 
"jwner  of  tin?  eouth-wist  cpiarter)  wa?^  houndiu*:  hiui  tliat 
he  might  get  that  pieet^  of  hiinl  nortti  of  this  way  flcrojs? 
his  (AveryV)  lot;  and,  as  the  witiies?s  puts  it,  "  lie  fAven) 
say.s^  ^  1  told  iiiiii  that  he  hadn't  money  ^'nuu^li  to  buy  it. 
and  at  any  rati^  he  didn't  need  it,  for  he  had  the  right  ^ 
way/ '' 

This  evidence,  t-ijgent  as  it  11?,  and  lK»]ieved  m  it  Ib  by  ilif 
Judge  whi)  iiaw  (bo  bl^t  two  witnesses,  was  not  be/<*r«' 
riute,  J. 

Nil  iiiti'rruptio!!  of  this  use  nf  the  wiiy  is  pretrndi^l 
until  jihiuit  '10  or  1^7  yf^vrs  ago,  say  l?^09  or  t^l^,  or  *  .  - 
18^18.  lly  tlii.s  time  there  hatl  hi»en  an  aetual  eujouu*'Pt 
without  interniptfon  by  per^ou^j  ehiiuung  a>*  of  right  f'J*" 
more  than  10  years.  The  statute  ifuMi  in  f*iree  was  i\  ^^ 
V,  C,  eh,  88,  see,  IIT,  wbieh  is  totidem  \i-r\i\^  \L  S.  0,  \^r.. 
iU.  ia:i,  see.  ;?5, 

Any  interrujJtioii  that  ilid  take  (>hiee  was,  1  iliink^  iu 
any  ease  an  iiiierni]Vlion,  ?^iMq»lv,  uT  l,ht»  use  iif  the  wio 
nnthont  keeping  up  the  bars,  nnd  il  did  not  eoniinue  un>r» 
I  ban  a  few  uuoubs.  ii^rtair^lv  noi  ont'  veiy  :'r.  S,  W  (^ 
<  Il  ss,  nee.  :V.K 


oi  xne  necessity  oi  consiuerLQg  i/ue  qiiesiiuu  ui  h  pnur  per- 
mission given  orally:  C.  8.  U.  ,C.  ch.  88,  see.  37;  but  I  do 
not  find  anything  to  indicate  or  prove  any  permission  given 
from  tiiiip  to  time  or  at  any  time. 

Even  had  the  enjoyment  been  for  the  shorter  period  of 
20  years  only,  I  think  there  is  nothing  in  the  ease,  as  it 
now  appears,  to  prevent  defendant  from  succeeding.  The 
trial  Judge  inclined  to  the  opinion  that  there  was  sufficient 
evidence  of  user  after  tlie  death  of  Isaac  Avery,  and,  as 
I  understand  the  judgment,  he  would  have  found  for  de- 
fendant, had  he  not  been  of  the  opinion  that  the  statute  wa^ 
not  running  during  the  lifetime  of  Isaac  Avery.  1  agree 
with  him  in  the  former  opinion,  but  disagree  as  to  the 
latter,  for  the  Reasons  stated. 

Defendant  is  at  fault  in  not  having  his  evidence  at  the 
trial  in  the  first  instance,  plaintiff  in  not  having  his  pleading 
in  proper  form — on  the  appeal  before  us  both  parties  asked 
to  have  the  case  opened.  A  proper  order  to  make  as  to 
costs  is,  that  defendant  will  have  tlie  general  costs  of  the 
action,  that  there  will  be  no  costs  of  the  proceedings  before 
Clute,  J.,  or  of  the  appeal  to  us  in  the  first  instance,  that- 
the  costs  of  the  proceedings  before  Rritton,  J.,  and  of  the 
final  appeal  to  us,  will  be  to  defendant. 

De:5endant  isubmitting,  the  judgment  will  contain  n 
clause  that  the  right  is  subject  to  his  keeping  up  bars  or 
gates  at  the  two  ends  of  the  piece  of  land  over  which  th(^ 
right  of  way  is  claimed. 


Moss,   C.J.O.  December   27th.    I90(i. 

C.A.-CHAMBERS. 

VIVIEN  V.  KEHOE. 

Appeal  to  Court  of  Appeal — Leave  to  Appeal  from  Order  of 
Divisiomil  Court  Reversing  Judgment  at  Trial  —  Sm^ff 
Amount  Involved  —  No  Special  Circumstances  —  Learr. 
Refused. 

Motion  by  plaintiff  for  leave  to  appeal  to  tlie  Court  of 
Appeal  from  order  of  a  Divisional  Court  (16th  Xovoraber, 
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T.  1).  Delamere,  K.C.,  for  plaintiflE. 
W.  E.  Middleton,  for  defendant. 

Moss,  C.J.O. : — Viewed  in  whatever  light  it  may  be,  thf 
action  involve?  nothing  more  than  the  liability  of  plaintiff 
to  pay  a  sum  of  $435  or  $436  to  defendant.  The  action  i> 
in  form  for  the  specific  performance  of  two  several  agree- 
ments for  the  sale' to  and  purchase  by  plaintiff  of  some 
parcels  of  lands,  but  there  is  no  dispute  as  to  the  making 
of  the  agreements  or  their  terms  or  as  to  the  title  to  the 
lands.  The  sole  question  is  whether  plaintiff  has  paid  tho 
full  amount  of  the  purchase  money,  upon  payment  of 
which  it  is  conceded  that  he  is  entitled  to  a  conveyance 
from  defendant. 

The  title  is  vested  in  defendant,  but  he  holds  for  a 
syndicate  composed  of  himself  and  two  others  named 
Byrne  and  Morin  (the  latter  now  deceased),  they  being  in- 
terested in  unequal  shares.  Morin  acted  for  the  syndicate 
in  the  collection  of  the  purchase  moneys,  and  was  account- 
able to  the  others.  This  was  known  to  plaintiff  and  all 
payments  were  made  by  him  to  Morin.  Morin  was  in- 
debted to  plaintiff  in  the  sum  of  $1,000,  and  by  arrange- 
ment between  them  the  sum  of  $435  or  $436  now  in  dis|>ute 
was  set  off  against  Morin's  indebtedness,  but  without  the 
knowledge  of  the  other  members  of  the  syndicate.  In  a 
statement  rendered  by  Morin  to  defendant  this  sum  ap- 
peared as  having  been  received  from  plaintiff,  and  the  ques- 
tion at  the  trial  was  whether,  on  the  facts  appearing,  this 
was  to  be  deemed  a  payment  by  plaintiff  so  as  to  entitle 
him  to  a  declaration  that  he  had  paid  the  full  amount  of 
the  purchase  money. 

The  Divisional  Court,  differing  from  the  trial  Judge, 
dt^termined  that  it  was  not. 

There  is  nothing  either  in  the  facts  or  the  law  of  a 
special  or  important  nature.  The  sole  ground  urged  in 
favour  of  a  further  appeal  is  the  difference  of  opinion  be- 
tween the  trial  Judge  and  the  Judges  of  the  Divisional 
Court.  The  latter  were  unanimous,  but  their  reasons  have 
n«tt  been  reported,  judgment  having  been,  it  is  said,  de- 


ciusioii  appears  xo  oe  one  mat  luigni  wen  ue  wuivcu  <it  uj[juu 
the  evidence.  It  is  certainly  not  so  unsatisfactory  as  to 
furnish  a  reason,  standing  alone,  for  allowing  a  further 
appeal,  and  there  are  no  other  exceptional  circumstances  to 
support  the  application. 

Motion  refused  with  costs. 


Falconbridge,   C.J.     '  December  '^8th,   1906. 

CHAMBERS. 

REX  V.'  FEliCxUSON. 

Factories  Ad-— Meaning  of  "Factof-y^' — Application  of  Act 
to  Tailor  Shop — Sanitary  Conveniences — Negkct  to  Pro- 
vide— Duty  of  Owner  of  Building  Leased  for  Shop — Duty 
of  Lessee  o^  Employer — Construction  of  Act — Conviction 
of  Owner. 

Case  stated  by  the  police  magistrate  for  the  city  of  St. 
Thomas,  in  the  county  of  Elgin,  under  the  provisions  of 
sec.  900  of  the  Criminal  Code. 

1.  On  1st  February,  1906,  an  information  was  laid,  un- 
der oath,  before  the  mjigistrate,  by  James  T.  Burke,  for  that 
Frank  11.  Ferguson,  being  the  alleged  owner  of  a  factory, 
known  a«  No.  343  on  the  north  side  of  Talbot  street  in  the 
city  of  St.  Thomas,  did  not  on  Slst  January,  1906,  and  for 
6  months  previously,  provide  a  sufficient  number  and  de- 
scription of  privies,  earth  or  water  closets,  and  urinals  for 
the  employees  of  such  factory,  including  separate  sets  for 
the  use  of  male  and  female  employees,  and  did  not  have 
separate  approaches  to  the  same,  as  required  by  the  On- 
tario Factories  Act,  K.  8.  0.  1897  ch.  256,  and  amendments 
thereto,  and  that  the  said  Frank  H.  Ferguson  for  30  days 
prior  to  31st  January,  1906,  refused  and  neglected  to  com- 
ply with  the  above  requirements,  after  being  notified  in 
writing  in  regard  to  the  same  by  the  Factories'  Inspector. 

2.  On  2nd  February,  1906,  the  charge  was  heard  before 
the  magistrate,  in  the  presence  of  both  parties,  and,  after 
hearing  tbo  ovidenfc  nddiifed.  lie  found  that  Frank  TT.  Fer- 
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of  Elgin^  representing  the  Attorney-General  for  the  pro- 
vince of  Ontario,  he  stated  this  case  for  the  opinion  of  the 
High  Court. 

The  facts  of  the  case  and  the  reasons  for  the  conclusion 
of  law  arrived  at  appear  in  the  opinion  of  the  magistrate, 
which  forms  part  of  this  case.  The  Crown-Attorney,  repre- 
senting the  Attorney-General  for  the  province  of  Ontario, 
desiring  to  (juestion  the  decision  on  the  gromid  that  it  ie 
erroneous  in  point  of  law,  the  question  8ubmitt4?d  for  the 
judgment  of  the  Court  is : — 

Whether  Prank  H.  Ferguson,  upon  the  facts  found  by 
the  magistrate,  should  or  should  not  have  been  convicted 
of  the  offence  charged. 


Tlie  following  was  thf  opinion  of  the  magistrate: — 

The  defendant  is  the  owner  of  a  ^ton*  on  the  north  ^ide 
o("  1'albot  street  in  the  city  of  St,  Thomas,  occupied  by 
Messrs.  Beal  tV'  \fartin  us  his  teiiantt^.  The  Ira^io  under 
which  they  (X'cupy  tlic  prt^ misses  in  in  statutory  form,  ttni 
contains  no  restrict  if  nis  upon  the  tenaiit:^  as  to  the  kind  of 
business  to  he  carried  on  by  them.  They  have  mrapied 
the  premises  ^itu-e  1st  May,  I8IH1,  under  the  lease,  and  haTe 
during  that  tiuii*  carried  on  the  business  of  mc^Tchant  tail- 
ors. The  rear  part  of  tlic  building  is  used  as  a  tailoring: 
deparfinent,  and  the  front  part  a*^  a  sales  departinent.  Thej 
havi-  heen  ern|doying  Upon  an  average  14  persons  in  the 
tailoring  depart inent,  (J  niakv  and  8  females.  There  U 
only  one  eloset  upon  the  prerniM's.  and  that  is  in  the  base- 
ment of  ill*'  store,  and  there  is  only  ^ine  approach  to  if. 
and  it  is  used  iti  eoimnon  Ijv  nmle  and  female  employees  of 
Hon]  X"  ^fartin.  Section  15  (1)  (a)  of  the  Factories  Act  pr*^' 
sides:  "Th^'  i*\vni*r  of  every  factory  shall  provide  a  suffi* 
eient  nnmlHr  and  ile^cription  of  privies,  earth  or  vater 
I'loH^ts,  and  urinals  for  the  employees  of  such  factory,  in* 
eluding  x'paratt*  sets  for  the  use  of  male  and  female  em- 
ployees, iiuil  shall  have  separate  approaches  to  the  sain«. 
the  reeognized  standard  being  one  e!oset  for  every  25  per- 
sons eniphiytMl  in  the  factory;"  The  inspector  of  fa<^ 
tories  laid  an  infornuition  against  the  defendant  for  dod- 
<<nnpliance  with  rhi*  fon^gofng  seetron  of  thi'  Factories  Xt^ 


by  the  Act,  and  that  he  refused  to  do  anything. 

Section  2  of  the  FactorieH  Act  provides  as  follows: — 

'^1.  ^Factory'  shall  mean:  (a)  any  hiiitding,  workshop, 
structure,  or  premises  of  the  description  mentioned  in  sche- 
dule A  to  this  Act,  together  with  such  other  building, 
structure,  or  premises  as  the  Lieutenant-Governor  in  coun- 
cil from  time  to  time  adds  to  the  said  schedule:  and  the 
Lieutenant-(TOvernor  in  council  may,  from  time  to  time,  by 
proclamation  published  in  the  Ontario  Gazette,  add  to  or 
remove  from  the  said  schedule  such  description  of  premises 
as  he  deems  necessary  or  proper/' 

"'  (c)  Any  premises,  building,  workshop,  structure,  room, 
OT  place  w^hercin  the  employer  of  the  persons  working  there 
has  the  right  of  access  and  control,  and  in  which,  or  within 
the  precincts  of  which,  any  manual  labour  is  exercised  by 
way  of  trade  or  for  purposes  of  gain  in  or  incidental  to  the 
following  purposes,  or  aiiy  of  them,  that  is  to  say :  the  mak- 
ing of  any  arti(*le  or  part  of  any  article;  the  altering,  re- 
pairing, ornamenting,  or  finishing  of  any  article:  or  the 
adapting  for  sale  of  any  article.'* 

The  Crown  Attorney  argued  that  the  defendant  came 
within  one  or  the  other  of  the  above  provisions,  and  that 
he  ought  to  be  convicted.  I  shall  therefore  consider  clause 
(a)  first.  The  clause  refers  to  schedule  A  of  the  Actt,  and, 
unless  the  business  carried  on  by  Beal  &  Martin  can  be  said 
to  be  a  clothing  factory,  the  defendant  cannot  be  convicted 
under  the  authority  of  that  clause.  The  word  "  factory '' 
means  the  same  thing  as  the  word  *^  manufactory,^^  and,  in 
my  opinion,  a  merchant  tailor  is  not  a  manufacturer  within 
the  meaning  of  the  Ontario  Factories  Act.  A  merchant 
tailor  may  be  a  manufacturer  in  the  narrow  sense  of  the 
word,  but  I  do  not  think  that  is  the  meaning  which  ought  to 
be  given  to  it  in  construing  the  Factories  Act.  It  should 
be  construed  in  its  poj)ular  sense,  and  construing  the  Act  in 
that  way,  a  manufacturer  is  a  person  who  produces  goods 
from  a  raw  state  by  manual  skill  and  labour,  and  goods 
which  are  commonly  turned  out  of  factories;  and,  in  my 
judgment,  a  merchant  tailor  cannot  be  regarded  as  a  manu- 
facturer.    He  merely  cuts  and  fashions  a  suit  of  clothes  as 


city  as  a  manufacturing  centre,  or  having  factories  within 
it,  the  ordinary  understanding  is  that  it  has  factories  where 
articles  of  use  are  made  in  considerable  quantities  by  the 
aid  of  many  hands  or  of  machinery,  and  generally  to  be 
supplied  to  retail  dealers.  Viewing  the  Act  in  this  light,  I 
do  not  think  that  tailor  shops,  or  merchant  tailors  not  en- 
gaged in  wholesale  trade,  can  be  included  among  the  fac- 
tories and  the  manufacturers  of  a  place. 

The  Crown  Attorney    also    contended    that   the    word 

"  dwner  '*  in  gee,  15  meant  tlie  iegal  owner  of  the  building, 
but  1  do  not  agree  in  that,  **  Factory  *'  is  defined  to  mean 
any  building,  workshop,  structure,  or  premiseB  of  the  d^ 
scrip ti on  mentiont^d  in  ^lehedul^  A.  If  the  business  carried 
on  in  ihi^  naee  c^an  be  said  to  be  a  clothing  factor}',  the  de* 
fendant  in  not  the  owner  of  the  factory^ — Beal  &  Martin  are 
the  owner?:. 

1  slialf  now  consider  clause  (e).  This  elaujae  may  he 
fluflSeient  to  include  a  merchant  tailor,  but,  even  so,  I  do 
not  think  that  it  applies  to  the  defendant  by  reason  of  th^ 
words  contained  In  it,  namely,  the  following  words,  * 'Where- 
in the  employer  of  the  persons  working  there  has  the  right 
of  accei^s  and  control."  The  defendant  is  not  the  employer 
in  this  eaau.  He  has  no  right  to  go  upon  the  premises  ei- 
c;ept  to  view  state  of  repair  under  the  covenant  in  the  lea^ 
giving  him  tJiat  right.  If  he  were  to  go  upon  the  premij^es 
except  to  view  ^tate  of  repair,  he  would  be  a  trespasser ;  and^ 
if  the  Factories  Act  imposes  any  duty  upon  him  reqtdring 
him  to  make  any  alterations  in  nr  additions  to  the  premiseSj 
there  is  nothing  in  the  Act  exempting  him  from  liability; 
and,  that  berntr  ^o,  I  do  not  think  the  legislature  intended 
to  include  tlie  legal  owner  of  the  building,  who  has  no  in- 
terest whatever  in  the  busine:?s  carried  on  by  otherg^.  I  may 
also  add  that  the  Factories  Act  imposes  substantial  penalties 
for  violationi?  of  its  provisions,  and  it  ought  for  that  n?as<iD 
to  be  construed  strictly  in  favour  of  the  accused,  and  in  any 
case  where  it  \^  doubtful  whether  a  particular  provision 
applies  to  a  persum  charged  with  a  violation  of  such  pr<>- 
vision,  the  person  charged  ought  to  he  given  the  benefit  of 
the  doubt.  For  these  and  the  other  rea^^ons  which  I  have 
given  J I  think  the  defendant  ought  not  to  be  convicted,  and 
If  therefore,  dismiss  the  charge. 


a  cnarge  nas  Deen  laiu  unutT  iiie  iicu 

The  stated  ease  was  heard  by  Fatxonbridge,  C.J.,  in 
Chambers. 

J.  E.  Cartwright,  K.C.,  and  A.  McCrimmon,  St.  Thomas, 
for  the  Attorney-General  and  the  Inspector  of  Factories. 

J.  B.  Davidson,  St.  Thomas,  for  defendant. 

Falconbridge,  C.J. : — The  facts  appear  in  the  ease  and 
in  the  judgment  which  is  made  part  of  the  ease. 

With  great  respect  I  am  unable  to  concur  in  the  view 
taken  by  the  learned  magistrate  on  either  branch  of  the  case. 

1.  I  am  of  the  opinion  that  the  premises  in  question  are 
a  "  factory/'  as  defined  by  the  Factories  Act,  R.  S.  0.  1897 
ch.  256  (as  amended  .  .  ..),  sec.  2,  sub-sec.  1,  clause  (c). 
It  is  a  "  building  .  .  .  wherein  the  employer  of  the  per- 
sons working  there  hasi  the  right  of  access  and  control,  and 
in  which  .  .  .  manual  labour  is  exercised  by  way  of 
trade  ...  in  or  incidental  to  .  .  .  the  making 
of  any  article  .  .  .or  the  adapting  for  sale  of  any 
article." 

It  is  nihil  ad  rem  for  the  purposes  of  the  definition  that 
the  employer  is  not  the  person  here  charged. 

2.  Then  I  turn  to  sec.  15,  which  provides  that  the  owner 
of  every  factory  (a)  shall  provide  a  sufficient  number  .  .  . 
of  privies,  etc.  .  .  .  for  the  employees  ...  in- 
cluding separate  s(»ts  for  the  use  of  male  and  female  employ- 
ees ..  .  etc.  .  .  .  with  separate  approaches  to  the 
same  ...  ;  (b)  shall  be  held  responsible  for  effluvia  arising 
from  a  drain^  etc.;  (c)  shall  arrange  for  a  supply  of  pure 
drinking  water. 

This  is  plainly  meant  to  apply  to  the  owner  of  the  build- 
ing. These  duties  relate  to  the  substantial,  sti^uetural  con- 
dition of  the  premises. 

The  duties  imposed  on  the  employer  (who  is  defined  by 
sec.  2,  sub-sec.  3)  relate  to  the  domestic  economy  and  in- 
terior management  of  the  factory.  By  see.  16,  he  is  to  (a) 
keep  the  factory  in  a  clean  and  sanitary  condition  and  free 
from  effluvia  arising  from  refuse.  (Noif^  here  the  sharp 
f'Qntrfii^t,  the  IflnHlorfl   Heiii^r    as    i^tiitpil    ^Imivp    liable    for 


priTieB,  tni'..  m  guoa  repair,  anu  t*aaii  iw  ut-ia  rojionMun 
for  keeping  elosets  sofmratiul  for  male  Jirnl  feiualc  onuilovee- 
(the  ownerV  duty  l)oiu)>;  aj*  stated  beliin*  to  provide  thero): 
(c)  to  regulate  tile  tenijw nature:  (d)  to  ventilate  the  fa*" 
tory;  (e)  not  to  alli>w  owr-c^rowtlirig;  (f)  the  iu&peetor  nmv 
require  liim  to  provide  epittoonft,  and  ^o  on. 

Our  legishvtion  on  the  ^^tibjeet  i^  therefore  very  [mM»iwe» 
find  the  Aurerirjni  l'jim*s  eitetl.  haviui:  regard  to  I  he  ?tatut*'> 
which  they  an-  Njjiij  1<>  interpret,  are  not  in  point. 

I  have  also  iiinstdered  ihr  ea^^e  of  ToJltT  v.  Spiers  A 
Pond,  19  Times  J^.  ]L  }VK  \  fancy  that  in  the  present  eJiH* 
no  #?eriout^  opposition  ^nll  fie  raii^efl  by  the  tenant  if  tliv 
landlord  rh'sires  to  enter  on  the  preniisei^  in  order  to  t-arrv 
out  thc^  pn>visiou^  of  the  law.  Kvery  one  i*  ^uppo^ed  t»» 
know  llie  law,  aod  people  have  *uo  right  to  entt*r  intu 
4  oveuant^  or  en^^^ige mentis  which  tend  to  put  it  ont  of  llieir 
power  to  i»hey  tlie  hiw, 

'J'fie  preamble  to  the  original  Factories  Act,  4T  Vict.  eh« 
J19,  wa?*:  **  Whereas  ^peeial  provision  J^hould  be  made  for 
the  safety,  liealih,  and  well-being  of  operator!-  eniphrteil 
in  and  ahnol  faetories  antl  like  plaees  within  Ontario/'  I 
take  it  thai  '*  welUheing  "  ineludes  moral  a&  well  sl^  phypi»'Hl 
Nvell-hemg,  rind  that  it  tends  to  the  moral  well-being  of  Ihr 
(i  mate  and  8  fejiailf  pereony  employed  in  thiss  faet<»ry  tliat 
the  ordinary  deceneies  and  proprietirs  of  life  should  N* 
observed,  Whrrefon*  if  my  opinion  on  the  subjeet  wi^ 
not  even  .^^o  strong  a^  it  is,  i  tihoultl  endeavour  1*j  bee  thnl 
this  i!it[K»rtant  duly  fihould  not  Ix'  made  a  shuttle-coc*k  W- 
tween  the  "*  owner  **  and  "  eniployor/'  iKiuhtleg^  the  latter 
if  attuekod.  would  prodiiee  argument?*  equally  speeioui*  ain^ 
perhaps  better  ffninded  to  i^hew  why  lie  should  not  t^  heM 
jinBwerahle  for  breaeh  of  thiit  particular  dntr,  hut  it  cannot 
tje  that  it  is  the  duty  of  no  one  to  earry  out  thr^  pnmsiou 
of  the  hnv. 

The  answer  to  tlie  fpiest Lou  will  t>e  tlnit  the  rt'ijipOQdeiil 
Frank  H.  Ferguson  hln>yld  have  been  convicted  of  the  offenei' 
eharged.  The  matter  will  therefore  Ik*  remitted  to  the 
magistrate  with  this  opinitm.  in  order  that  he  may  deal  vith 
ft  aceording  to  law. 


TRIAL. 

I  RED  ALE  V.  LOUDON. 

JAmitation  of  Actions — Real  Property  Limitation  Ad  —  TitU 
by  Possession  to  Upper  Storey  of  Building  ttnth  outsidr. 
Landing  and  Stairoas^-^Declaratory  Judgment  —  Refusal 
of — Injunction  Restraining  Defendants  from  Interfering 
with  Possession)  of  Portion  of  Building — Easement, 

Action  for  a  declaration  that  plaintiff  was  the  owner  in 
fee  of  "  the  workshop  above  the  street  ^'  on  the  west  side 
of  Bay  street,  in  the  city  of  Toronto,  known  as  street  No. 
186,  together  with  the  landing  and  staircase  leading  to  the 
workshop,  the  same  having  a  frontage  of  about  13  feet,  6 
inches,  on  the  west  side  of  Bay  street,  commencing  63  feet, 
11  inches,  southerly  from  the  south  limit  of  Queen  street, 
by  a  depth  of  about  53  feet  running  westerly  from  the  west- 
erly limit  of  Bay  street,  and  for  an  injunction  restraining 
defendants  from  entering  upon  these  premises,  and  re- 
moving or  damaging  the  buildings  thereon,  and  from  wrong- 
fully interfering  with  tlie  premises  to  the  detriment  of 
plaintiff. 

Strachan  Johnston  and  K.  H.  Parmenter,  for  plaintifT. 

E.  D.  Armour,  K.C.,  and  W.  D.  McPherson,  for  defen- 
dants. 

Mabee,  J.: — .  .  .  The  building  in  question  is  a  two- 
•<torey  wooden  structure,  the  only  entrance  to  the  upstairs 
portion  being  from  a  street  door  at  the  north-east  corner, 
on  Bay  street;*  there  is  a  small  landing,  the  floor  being  on 
the  ground,  about  3  feet  wide  and  5  feet  deep;  from  there 
the  stairs  go  up  to  the  portion  of  the  building  claimed  by 
plaintiff.  The  street  door  is  usually  kept  locked  when  the 
•<hop  above,  occupied  by  plaintiff,  is  closed;  there  is  also  a 
door  at  the  top  of  tJie  staircase;  there  is  no  excavation  or 
basement. 

Defendants  are,  and  have  for  years  been,  in  possession 
of  the  ground  floor,  except  the  landing  at  the  foot  of  the 
«>taircmie.       Plaintiff  has    occupied    the    upper  floor  since 


\iMH\  th*'  iiNuiiu^  anci  staiivabe  lor  aeeoiM  to  ana  f^<;rp,«.*  iroii» 

PUnnritl  \ii\>  imi  fiitin'  ISKH  ^Ic^pt  u\hn\  the  jin?mjsc*;  ill 
tin*  stjiniiirr  lir  usually  rlrj!?t'f|  u|i  ai  mulday  on  Saturday!*, 
returiiiu^  on  Monday  luornirijr.  and  ontr  in  Jnly,  l>^t^9,  wept 
to  Xew  York  for  3  vpeekb*,  leaving  hfi*  ji^oods  on  the  preni- 
1*4^1^,  in{<*niJiii^  in  retuni.  lunl  pntting  hih  brother,  one  iif 
the  defenilanlh.  in  charg^i?  for  him  during  hi>  ahs«»nci\  I 
nirntion  tlieKc  faet.8  a?*  it  W4is  <*nnt<»u<!**rl  hy  Mr.  Armour 
that  tliits  preventt^d  the  statutt*  nlUIlinJ,^  partR»ularly  as  to 
the  ahi^em^e  in  Xew  York.  1  do  nM  tiiink  mx  There  wa^ 
nu  aharnlnnnrent  al  any  iuw\  and  I  Ihiiik  plaintiff  had 
actual,  rnntinuouf?,  and  pea^^eahlr  puKschtion.  inlvir-^*  ti» 
(leleiidant>i,  at  least  sioc'e  Oetolx^r,  ISJJO. 

Thrrr  \va>  1)1  ►  [K'rioil  whrn  d*'fe'ndttnt»=i  could  Dot  ha^r 
taken  itriK^ecclin^'?-  tn  eject  him:  Ai^eney  Co,  v,  Short,  13 
App.  ('a.-.  \h:\.  This  possession  was  well  known  to  defen- 
dants* and  in  June,  ISlil,  when  leasing  the  adjoininir  pron*- 
isefct,  whirl  I  defendants  al^j  mvne*],  they  iucluded  in  thai 
leaw^  ^'  the  ground  floor,  as  il  imw  exi*4ti<,  of  the  .•*1iih1  tir 
liuilfling  inuoediately  adjoining  the  sai<l  demised  prenusei-/' 
This  is  the  biiilrJing  in  tpiestion,  jnuj  ni  thai  time  plaintilT 
wa-*  in  p088eHJ=iion  of  tht*  u]>]ter  (loon 

t  think  the  poggession  of  plaintilT  wap*  sutht*ient  to  ex- 
tinguish the  title  of  defendants  to  the  upper  tlonr  of  tbt^ 
building,  as  well  as  the  space  «>f  grouutt  al  (he  foot  nf  ihr 
Htairs.  l)u!ug  :i  feet  on  iiay  i*treel  and  ."i  Teet  ilcep.  On 
."^Oth  dunt%  1!)0G,  the  Holieitor  for  defi-ndanls  nf^litiod  plain- 
titf  that  he  was  forhidden  to  Further  hj^?  the  jia^age-wtt> 
teazling  to  the  stairs,  and  the  gtairs  leading  to  the  floor* 
ahnvo.  and  al^^o  "^^  that  it  m  our  intention  a.-  owner?*  forth- 
with  til  remove  the  ^triteture  wliieh  sup(K>rtv  tlvat  part  oi 
the  finilding  at  present  ocenpieil  hy  you."  Ou  51llh  Juo^ 
tMO*;,  plaint itT  was  again  notified  that  it  wtis  the  intention 
'd  det'emlants  to  eommenee  removal  operationi?  at  any  linn- 
after  it  p.m.  on  Tue.sday  *Jrd  July,  whereupon  plaiiitiif  ap- 
plied for  and  obtained  an  interim  injunction  retitrainifi^s 
defendants  fnnn  interfering  with  the  huihling.  and  tlut*  wa*- 
afterwards  cMoitirnu^iJ  until  the  trial  While  1  think  thf 
[•OBsession  of  plaintiff  has  extinguifihed  the  title  of  defen- 
dants to   the  upper  floor  and   landing  at   the   foot  of  the 


tions  of  the  premises. 

The  statute  operates  to  extinguish  the  paper  title  of 
defendants,  and  to  leave  plaintiff,  as  against  them,  entitled 
to  possession;  it  does  not  vest  in  plaintiff  the  title  formerly 
held  by  defendants,  and  nothing  appears  in  the  statute 
under  which  the  disseisor  acquires  anything.  It  has  been 
said  that  the  effect  of  the  Act  is  to  make  a  parliamentary 
conveyance  of  the  land  to  the  person  in  possession,  after 
the  statutory  period  has  elapsed,  but,  though  it  is  true  that 
the  possessory  owner,  after  the  statutory  limit  has  been 
passed,  is  placed  by  the  Act  in  a  position  analogous  to  that 
which  he  would  have  occupied  if  the  fee  simple  had  been 
absolutely  conveyed  to  him,  yet  his  title  under  the  Act  is 
acquired  solely  by  the  extinction  of  the  right  of  the  prior 
rightful  owner,  not  by  any  statutory  transfer  of  the 
estate:   Dart,  rth  ed.,  pp.  472,  473.     .     .     . 

[Beference  to  Gray  v.  Eichford,  2  S.  C.  E.  at  p.  454; 
Dart,  p.  471;  James  v.  Bonner,  33  W.  B.  64;  Scott  v.  Dixon, 
3  Dr.  &  War.  388;  Sands  v.  Thompson,  22  Ch.  D.  614; 
Darby  &  Bosanquet,  2nd  ed.,  p.  493;  Dixon  v.  Gayfere,  17 
Beav.  421;  Tichbourne  v.  Weir,  8  Times,  L.  E.  713.] 

A  declaratory  judgment,  however,  rests  in  the  sound  dis- 
cretion of  the  Court,  and,  while  I  think  plaintiff  has,  by  his 
possession,  acquired  title,  I  do  not  think  it  a  proper  case  for 
the  Court  to  make  such  a  declaration  as  against  the  person 
whose  title  has  been  lost,  and  that  the  better  course  is  to 
leave  plaintiff  where  the  statute  leaves  him.  Nor  is  such 
a  declaration  necessary  in  this  case;  the  real  reason  for 
bringing  the  action  was  the  threat  made  by  defendants  to 
pull  down  the  building,  and,  had  that  not  been  made,  it  is 
hardly  conceivable  that  an  action  would  have  been  brought 
for  a  declaration  of  title  merely,  and  had  such  an  action 
been  instituted  I  cannot  think  it  would  have  succeeded. 

It  was  not  contended  for  defendants  that  a  grant  could 
not  be  made  of  a  room  or  rooms,  part  of  a  building,  or  that 
the  title  of  an  owner  could  not  be  extinguished  by  posses- 
sion of  a  room  or  rooms  for  the  statutory  period,  but  Mr. 
Armour  argued  that,  even  had  plaintiff  the  possession  re- 
quired by  the  statute,  yet  he  had  no  right  to  restrain  de- 


»torey,  or  Bupporl  for  it,  a^  ati  easeiufiit",  and  the  neces- 
sary time  had  not  elapsed  to  enaiile  plaintiff  lu  §et  up  aoch 
n  riglit. 

PlaiDtiff  here  \»  not  in  the  Miiiie  dil!icnltr  a>  wa^  plain- 
tiff in  ileLaren  v,  HtTaehnii.  2'A  <),  K,  T^o  n.,  af*  Vien*  plaintiff 
has  a  title  by  posM^Hsin?!  iu  h  direct  entrance  froin  th»^  sstreet 
In  the  view  I  take  plaintiff  has  a  right,  ai*  a^rainst 

<lefendimt>,  to  the  pfj^^ession  and  enjoyment  of  the  upper 
floor,  stjiircHf*!*,  and  landing  at  the  foot,  I^efendant.*'  ea- 
joymeiit  of  their  portion  of  the  hiiilding,  therefore.  uiut>t 
not  interft^re  with  the  ^ight^l  plaintiff  ha?  acquired  a^'aiiu;! 
them;  iind  it  neee-ssarily  follows  thM*  defendants  are  not 
entitled  to  pnt  into  execution  the  threats  contained  in  their 
lettered  to  plaintiff. 

Plaintiff,  of  course*  ha.^  not  ac<piircd  any  ca^emeat^ 
against  defendante,  and  coun^^el  for  plaintiff  did  not  §<> 
contend^  but  he  ha^  acqnireil  title  to  theKt*  premitics,  and  to 
permit  defendant:*  to  carry  out  the  intention  expret*«e<l  id 
their  lett^r^  would  be  an  invasion  of  the  rights  so  acquired, 
and  gomethin^'  ])]aintiff  is  not  hound  tc»  submit  to. 

Tn  Rainch*  v.  Button,  49  h.  J.  C'h.  4"3,  it  was  held 
that  the  plaintiff  ha*]  ancjuired  a  ^ood  title  under  the  statute 
to  a  cavity  uscfl  by  him  as  a  cellar  under  the  defemlant*^ 
house.  So  why  niay  a  man  not  acq u ire  title  to  the  whole 
ii[jper  .--torey  of  defemlantb'  hout^e? 

I  think  any  act  of  defendants  that  interferes  with  the 
right  of  po.^.sesi4ton  and  enjoyment  by  plaintiff  of  the  prem* 
jses  now  occupied  f)y  him  would  be  a  trespass,  and  tkat  he 
(H  entitled  t(»  enjoin  defendant?;  from  changing,  altering* 
pulling  down,  t>r  in  any  way  dealing  with  their  portion  of 
the  building  in  quotation,  in  such  a  way  that  the  [H>sse8»ion, 
Ufie,  and  enjoyment  of  the  .  .  .  upper  floor,  staircase, 
and  landing  occupied  by  him.  is  interfered  with  or  prejudi- 
cially affected. 

Plaintiff  will  have  the  j^eneral  costfi  of  the  action,  but 
muir?t  pay  to  defendants  all  costs  relating  to  or  occasioned  by 
Hie  ehiiur  which  was  abandoned. 


TRIAL. 

PINKERTON  V.  TOWNSHIP  OF  GREENOCK. 

Water  and  Watercourses — Overflow  of  River — Injury  to  Ad- 
jacerU  Lands — Bridge  Constructed  hy  Township  Corpor- 
atian — Effect  of,  in  Damming  Water  back — Extraordin- 
ary Freshets — Employment  of  Competent  Engineers — Non- 
liability  of  Corporation. 

Action  for  damages  for  injuries  to  plaintiff's  lauds  by 
flooding,  caused  as  alleged  by  a  bridge  built  by  defendants. 

W.  M.  Douglas,  K.C.,  and  A.  R.  Clute,  for  plaintiff. 

A.  G.  MacKay,  K.C.,  and  D.  Robertson,  Walkerton,  for 
defendants. 

MacMahon,  J. : — Plaintiff  is  the  owner  of  lots  1  and  2 
in  the  village  of  Pinkerton,  in  the  township  of  Greenock, 
contaimng  about  two  acres,  on  which  are  erected  a  dwelling- 
house,  grist  mill,  woollen  mill,  saw  mill,  and  bam.     .     .     . 

The  Teeswater  river  at  this  place  is  somewhat  in  the 
shape  of  a  shoe,  and  plaintiff's  two  acres  are  bounded  to 
the  south  and  west  by  the  river,  and  to  the  east  by  a  pond, 
which  is  connected  with  the  north  bend  of  the  river  by 
three  race-ways  used  for  running  the  woollen,  saw,  and 
grist  mills.  .  .  .  The  whole  of  plaintiff's  land  is  very 
flat,  but  the  part  fenced  in  as  a  garden  has  been  raised  by 
dressings  of  earth  in  places  from  3  to  8  inches  above  the 
bed  of  the  stream.  Plaintiff  said  that  the  subsoil  being 
gravel  the  water  percolated  through  it  from  the  river  to 
the  (.cUar  of  his  hous<»  .  .  .  which  was  more  or  less 
flooded  every  year. 

At  the  south-east  end  of  plaintiff's  land  there  is  a  stone 
and  timber  dam  across  the  Teeswater  river,  90  feet  long; 
and  down  tlie  river  750  feet  from  the  dam,  and  near  the 
north-west  corner  of  plaintiff's  two  acres,  there  was  a  stone 
and  wooden  bridge  across  the  river,  constr acted  about  45 
yeai'b  a^a,  vvliiuh  T  fuid  U4s  105  feot  in  Ipii^^th  betwi^en  thi* 
ributrm/iits,  dtid  supjMirlrrl  in  thi'  reatn*  l>v  a.  vv*Ml^fe-^^^aj^ed 
fiiiT  IS  or  '*H  ferl    in  leii^rth  anri    10  tn  Vi  fm^t   with*  at  ft* 
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broad  end,  which  had  a  water  displacement  of  18  feet  9 
inches,  so  giving  a  clear  space  for  the  water  flow  under  the 
bridge  of  86  feet  3  inches. 

In  1901  the  township  council  concluded  to  erect  a  nev 
bridge  partly  on  the  site  of  the  old  one,  and  James  Warren, 
aa  engineer,  was  engaged  by  tlie  council,  and  prepared  plans 
and  specifications  for  a  bridge  90  feet  in  length,  and  having 
inside  of  the  abutments  a  clear  span  at  water  level  of  85 
feet  r»  inches,  and  being  iK'tween  7  and  8  feet  liigh  above 
the  ordinary  water  level  in  the  river.  Tlie  abutments  were 
of  stone,  supporting  steel  or  iron  girders.  In  the  autumn  of 
1901  the  abutments  were  completed,  but  the  pier  had  to 
remain  for  a  time,  as  the  floor  of  the  old  bridge  had  to 
be  utilized  until  the  steel  superstructure  wat^  ready  to  be 
placed  in  position,  which  was  in  1902. 

Plaintiff  in  his  statement  of  claim  alleges: — 

"  8.  The  defendants  caused  the  abutment  of  the  new 
bridge  on  the  east  bank  to  be  extended  into  the  channel 
or  bed  of  the  river  25  foet  further  than  the  abutment  of 
the  old  timber  bridge. 

"  0.  The  defendalnts  in  constructing  the  new  bridge 
built  a  coffer  dam  and  deposited  in  the  river  certain  ma- 
terials, parts  of  which  dam  the  defendants  have  left  in  the 
river,  and  the  flow  of  the  water' is  thereby  obstructed. 

"  10.  The  defendants  have  further  obstructed  the  flow 
of  the  water  in  the  driver  by  allowing  portions  of  the  pier 
to  remain  in  the  channel,  notwithstanding  that  said  pier  is 
not  re(|uire(l  or  used  in  any  way  for  the  purposes  of  the  new 
steel   bridire. 

"  11.  That  by  reason  of  the  abutment  of  the  new  bridge 
being  extended  into  the  channel  and  by  reason  of  the  ob- 
structions referred  to,  the  channel  is  narrowed  and  ob- 
structed, and  the  flow  of  water  past  plaintiff's  lands  was 
obstructed  and  impeded;  and,  as  a  consequence  of  such 
obstruction  and  penning  back,  his  lands  along  the  side  of 
the  river  were  in  the  spring  of  1904  and  1905  Jooded.''    t 

In  1895  plaintiff  had  complained  to  the  township  coun- 
cil that  his  property  had  been  flooded  in  the  spring  freshets 
of  that  year,  and  stating  that  the  west  abutment  extended 
too  far  into  the  stream,  and  he  considered  it  an  obstruction 
to  the  flow  of  the  water,  and  asked  for  relief. 


which  itiav  obstruct  the  free  flow  of  the  water  within, the 
road  allowance  and  under  the  east  span  of  the  bridge  as 
soon  as  Mr.  Pinkerton  removes  the  gravel  obstructing  the 
free  flow  of  water  on  his  property  to  the  roadway  and  bridge 
in  said  plan/'     ... 

Plaintiff  had  forgotten  all  about  his  complaint  to  the 
council  in  1895,  although  he  said  the  water  that  year  was 
flooding  him  more  than  formerly.  A  number  of  witnesses 
speak  of  there  being  an  unusually  heavy  fall  of  snow  dur- 
ing the  winter  of  1894-5^  and  that  in  the  spring  of  the  lat- 
ter year  the  freshet  was  very  high. 

Mr.  Warren,  who  prepared  the  plans  and  specifications 
for  the  new  bridge,  is  an  engineer  of  large  experience, 
having  designed  between  20  and  30  bridges  for  various 
municipalities  in  the  county  of  Bruce,  and  is  spoken  of  as 
being  a  thoroughly  competent  engineer.  He  said  that  he 
knew  the  locality  and  made  calculations  as  to  the  amount 
of  water  coming  over  the  dam  during  the  spring  freshets, 
and  concluded  that  the  length  of  the  new  bridge  was 
ample  to  allow  that  water  to  pass.  He  is  corroborated  as 
to  that  by  Eobert  E.  McDowall,  a  civil  engineer  also  of 
large  experience,  having  drawn  plans  and  superintended  the 
construction  of  a  large  number  of  bridges,  and  who  was 
associated  with  Warren  in  the  designing  and  preparation 
of  the  plans  for  the  new  bridge.    The  bridge  cost  $2,300. 

The  townsTiip  council  considered  the  plans  and  specifi- 
cations submitted  and  adopted  them. 

In  building  the  new  bridge,  the  engineer  placed  the 
western  abutment  5  feet  further  west  than  the  old  one,  and 
also  placed  the  eastern  abutment  25  feet  further  west. 
He  (Warren)  says  the  eastern  abutment  of  the  old  bridge, 
though  not  in  deep  water,  caused  an  obstruction  to  the  flow 
of  the  water  of  18  feet. 

Mr.  Fielding,  an  engineer  called  by  plaintiff,  took  the 
levels  along  the  banks  of  the  Teeswater  and  through  plain- 
tiff's property,  and  these  coincide  almost  exactly  with  the 
levels  taken  by  Mr.  McDowall,  but  there  is  a  wide  diver- 
;rence  between  the  calculations  made  by  Mr.  Fielding  as  to 
tiie  quantity  of  water  passing  under  the  old  bridge  and 
tiowing  over  the  dam  and  the  calculations  made  by  Mr.  Mc- 
Dowall and  Mr.  Warren.     .     .     . 


♦^HiMJ  I'lioie  feet  pi^r  ^*»^•ona.     ,     .     . 

I  cnnfiniflrr  tlu*  calculation  made  by  ^Ic-UovrHn  nn*\  War- 
ren ii»*  to  thtr  flinv  fiver  ^he  dam  to  be  the  mtm*  a4»«*unite, 
Thi^v  rruike  iIk*  ilo\v  nntlt»r  thf  new  dtun,  basi^d  ou  an  8fi  fed 
2  iiK'h*-"^  >\nm  })etweHn  the  ab^tmellt^.  ♦l.lt^t'J  cubic  feet  jw^t 
aecond* 

Then  tia  tn  tin.*  jilU'^'atHm  iti  the  8t1i  para^'rapb  *>f  the 
statement  itf  eftiini,  it  iii,  I  consider,  clear  that  the  mw  5ib\it- 
inent  did  not  exlvnd  into  tlie  channel  of  the  river 

Aj^  to  the  *^tli  [ijiragraph,  I  lind  that  the  \vli«»U^  *4  tla- 
i^offer  dam  was  removed,  except  one  ^i'u-k  id'  riinber  1^  feet 
|oii^%  which  wa?^  thf  bottoni  i^tiek  of  the  i^ffer  dam,  and» 
as  there  wa*^  troidde  frnm  the  nU\  west  abutment,  the  H'u'k 
was  left  there  close  tn  the  bottom  oT  the  new  abutment  to 
prevent  its  hnn^^^  underniined.  It  wag  only  2  or  3  loche** 
Hliove  the  bed  uf  the  river,  and  caused  no  perceptible  nb- 
st  met  ion  to  the  How  of  the  water.  The  only  other  part? 
n(  the  eotfer  dam  left  rliere  were  '^  or  I  boulder  stoneei,  IJ 
or  14  inehcB  in  diamcttn\  beside  or  on  the  stick  of  tindier. 

As  to  the  lOth  paragmph.  No  portion  nf  the  pier 
was  h?ft  in  the  river.  John  B.  (*anipbelL  in  the  autiiom  of 
VJ{\2,  removed  all  tlie  tiodier  fnmi  the  [lier  t4y  its  lowest 
ennrgte,      .     . 

In  the  yt-ars  1882-8,  18!>4-5,  11J03-4,  and  lW4-r».  a  hiriL'*- 
t( umber  of  witnesses  testify  to  there  being  very  heavy  »dot* 
storms,  residtm;^^  in  gi*eat  floods  aUmg  the  Teeswater  river 
during  the  spring  of  each  of  these  yeai*s. 

The  width  of  the  river  just  below  the  dani  k-  lori  feti, 
:ind  24i)  feet  below  the  dam  it  is  ;/)  feet  wide,  and  5*U  feel 
below  it  is  only  GO  feet  in  width,  aint  at  5o  feet  from  the 
l>ridge  it  18  only  45  feet  wide.  Tliere  is  a  fall  «»f  nearly  ^ 
feet  between  the  foot  of  the  (him  and  t?ie  bridge,  WitJi 
a  torrent  cif  water  rushing  over  the  daui  during  a  fre^ibrt 
and  with  the  river  Ittli  feet  wide  immediately  belnw  the  »kit' 
antl  'il  feet  narrower  240  feet  bidow»  and  4ti  feet  narrower 
5*0  feet  behiw,  one  can  easily  understand  %^th  what  rapid 
ity  the  water  would  spread  where  tlie  river  banks  wvTr. 
htirdly  pereeptibh\  and  where  a  portion  of  the  adj<»iuin:: 
bnul  belonging  to  phtintitr  was  but  a  few  IneUe^  higher 
than  the  river. 


•^ 


ordinary  spring  freshet,  caused  it  to  back  up  on  to  his 
land  and  inundate  it.  But  while  the  old  bridge  was  in 
existence,  and  is  represented  as  being  adequate  to  carry 
off  all  the  water  that  came  over  the  dam,  and  had  a  capa- 
city, according  to  Mr.  Fielding,  of  1,000  cubic  feet  per 
second  in  excess  of  what  came  over  the  dam,  yet  during 
the  ordinary  spring  freshets  each  year  the  flats  and  part  of 
plaintiff's  orchard  were  flooded  from  the  river.  Plaintiff 
did  not  assert  that  these  latter  inundations  were  caused 
by  the  backing  up  of  the  river  from  the  bridge,  for  the 
water,  he  said,  entered  on  his  land  from  the  south-west  of 
his  house,  and  spread  from  the  flats  to  the  part  of  the 
orchard.     ... 

The  present  bridge  with  a  clear  span  of  85  feet  6  inches 
between  the  abutments  has  almost  the  same  capacity  as  the 
old  bridge  of  105  feet  lietween  the  abutments,  but  with  a 
centre  pier  having  a  water  displacement  equal  to  18  feet 
9  inches,  which  would  make  a  clear  water  way  of  86  feet 
3  inches.  There  is,  therefore,  a  difference  of  only  9  inches 
in  the  water-carrying  capacity  of  the  two  bridges. 

I  am  satisfied  from  the  evidence  that  during  the  freshets 
of  1904  and  1905  plaintiff's  property  was  not  flooded  by 
the  backing  up  of  water  from  the  nev^  bridge ;  but  that  the 
water  entered  on  his  land  from  the  south  and  west,  and  was- 
flooded  in  that  way.  The  snowfall  preceding  the  flood  of 
1904  was  the  greatest  in  many  years,  and  the  freshet  was  of 
an  unusual  character;  and  the  freshet  of  1905  was  unusual 
by  reason  of  the  quick  melting  of  the  snow,  causing  the 
Teeswater  river  and  its  tributaries  to  fill  up  with  extra- 
ordinary rapidity.  Against  these  unusual  contingencies  de- 
fendants were  not  called  upon  to  provide:  Pixon  v.  Burn- 
ham,  14  Gr.  594. 

As  Mr.  Warren  is  an  engineer  of  experieme  and  as 
he  had  associated  with  him  in  preparing  the  plans,  etc., 
Mr.  McDowall,  also  an  engineer  of  large  experience  (hav- 
ing prepared  the  plans  and  superintended  the  construction 
of  2o  bridges  varying  in  cost  from  $1,200  to  $*^5,000),  and 
as  the  plans  and  specifications  had  been  submitted  to  the 
council  and  approved  of  by  theiu,  thai  alone  would  hav(» 
been  sufficient  to  free  defendants   from   liability:     Hill  v. 

VOL.  VIII.  O.W.R.  NO.  23—71  + 


eipal  Negligence  J  p.  18?.  But  I  thought  it  better  for  tlie 
Batisfiiction  of  Ijoth  the  partier^  that  I  should  make  hit 
findings  on  the  evidew-e*  a*  it  presented  itself  to  me. 

Mr.  Donprlaij  argued  that  the  defendant*!  could  not  clflim 
a^cemption  from  liaiiilitv  althou^jh  they  employed  a  cr>m- 
jpetent  engineer,  m  they  did  not  cli^^elose  to  him  that  a 
complaint  had  heen  nmde  by  plaintiff  in  1835,  and  hi^ 
reasons  therefor. 

If  therp  wna  no  member  of  the  eount*il  of  181**^  whu  wg« 
B  me  ruber  jji  1901,  it  is  not  surprising  that  the  im-itleot  wa^ 
overhM)k<'iL  particularly  when  plaiutiff,  who  was  the  party 
mosit  interested,  hti<l  aito*:etlier  forgotti'n  iL  But  tlier^  i^ 
another  reason  why  it  might  not  have  l>et*n  thought  of. 
The  council  thought  it  would  be  UBele&s,  and  therefore  a 
waste  of  puljlic  money,  to  remove  the  gravel  from  under 
the  eui^t  i^pnu  of  ilu*  liridge  unless  plaintirt'  agreed  to  remijve 
the  gravel  iibslruetiug  the  tree  tlow  uf  tiie  wati*r  no  hife 
property  to  the  roadwa)  and  bridge. 

Adam  Knox^  the  u^i-iesiesor  for  tlie  township,  tb* night  ibe 
bouse  and  lot  would  bell  for  r$TOO. 

1  a8§e?^fcj  the  damage.*^  eontingeni)}  at  $^^00* 

There  will  be  jidgment  for  defendant.^  dii?mi:i?*iii^  tfte 
action  witli  costs*. 


[JTVISIONAL    COURT. 

PAYNK  V.  Ml  KFHV. 

€onirmt—Snlf'  uf  l.otjs — Action  f^r  Prire — Stthsfiptfnf  Jf/r*^ 
nifi  nt — F  indi  ft  fj  of  Tri  ti  /  J  a  dfte — A  pftr/i  i—C*»fi  h  ^Pi*ff^ 
(itnt — Payment  into  Coufi. 

Appeal  by  plaintiff  from  Judgment  of  Mabee,  J.,  at  tV 
trial,  ill  so  far  as  against  plaintiff,  in  an  action  to  reeovt^r  i 
balance  of  $i516.5T  alleged  to  be  due  under  a  tHintrm*t  for 
the  *?alo  by  plaintiff  and  pureha^^e  by  defendant  of  a  suppb 


contracL  piaiiiiriii  agreeu  \aj  pny  n  piupuitiuu.  vj.  uuc  k^\/ov  vx 
driving  the  logw  down  the  Wahbe  river,  which  proportion 
amounted  to  $277.73.  Defendant  paid  the  difference, 
$238.84,  into  Court.  At  the  trial  judgment  was  given  for 
plaintiff  for  $5  in  addition  to  the  amount  paid  int^)  Court, 
but  plaintiff  was  allowed  costs  only  up  to  the  tiim*  of  the 
payment  into  Court.  , 

The  appeal  was  heard  by  Falconbridge,  C.J..  Brjt- 
TON,  J.,  Clute,  J. 

H.  D.  Gamble,  for  plaintiff. 

K.  McKay,  for  defendant. 

Falconbridge,  C.J. : — The  Judgment  appealed  from 
was  delivered  orally  at  the  close  of  the  argument,  and 
it  is  contended  for  plaintiff  that  it  contains  no  finding 
of  fact  as  to  the  alleged  subsequent  agreement  respecting 
the  cost  of  driving  the  timber,  but  rests  solely  on  defend- 
ant's supposed  right  in  law  to  charge  plaintiff  with  the  cost 
of  driving  the  logs,  in  the  absence  of  any  (contract 
therefor. 

I  am  not  sure  that  the  criticism  is  well-founded,  because 
the  trial  Judge  twice  uses  the  phrase  "  I  find  upon  the  evid- 
ence,''  and  this  particular  question  of  fact  was  the  one  most 
particularly  in  issue  on  the  evidence. 

We  have  consulted  the  Judge,  and  he  says  that  he 
intended  and  intends  to  find  the  fact  to  be  as  stated  by 
defendant,  and  that  he  thought  he  had  done  so. 

Defendant  is  corroborated  to  some  extent  by  the  wit- 
uess  Edwards,  and  we  should  probably  be  justified  in, 
coming  to  the  same  conclusion,  and  we  certainly  could  not 
ignore  tlie  opinion  of  the  Judge  who  saw  the  witnesses. 

The  discussion,  therefore,  of  what  defendant's  rights 
would   otherwise   be,   becomes   purely    academic. 

The  motion  to  interfere  with  the  trial  Judge's  dis- 
position of  the  costs  is  entirely  without  merits.  The 
award  of  $5  depends  on  whether  $490  or  $495  was  paid 
on  account,  and  there  is  uo  very  clear  evidence  as  to  which 
sum  is  correct,  plaintiff's  counsel  having  remarked  .  .  . 
**  Thc^  *t^5  is  not  lirri'  or  tUrw  hvi\\*'vi\  ii-/' 


Hank  of  Hamilton,  25  O.  R.  641,  wsl»  a  very  exceptional  eai*e 
in  which  the  trial  Judge  himself  thought  proper  to  apply 
strictly  the  old  practice  where  defendant  failed  to  pay  into 
Court  a  suificient  sum. 

The  appeal  ^idll  be  dismissed,  but,  in  the  peculiar  cir- 
cumstances of  tlie  case,  without  costs. 

Brittox,  J.,  gave  reasons  in  writing  for  the  same  o»on- 
dusion. 

Clute,  J.,  concurred. 


C.A. 


December  2Sth,  190r». 


Re  SINCLAIR  AKD  TOWN  OF  OWEN  SOUND. 

Municipal   Corporation}^ — Local    Option    By-law — Motion    to 

Quash. Vote  of  Ratepayers — I'otvu  Divided  into  Wards 

— Riyht  of  Persons  Owning  Property  in  Different  Warth 
to  Vote  more  than  once  — Confusion  from  Colour  of  BaUoi 
Papers — Persons  Voting  Without  Righi — Irregularities  in 
Taking  of  Vote — Effect  on  Result — Municipal  Act.  sec 
20i. 


'^ 


A})i)eal  \*\  William  Henry  Sinclair,  the  a}>plicant  in  the 
Qonrt  lielow,  from  an  order  of  a  Divisional  Court  (ante 
460,  1?  O.  Tj.  R.  4S8),  reversing  an  order  pronounced  by 
Mabee,  J.  (ante  239),  quashing  by-law  numl)er  11 72  passe<l 
by  the  council  of  the  town  on  16th  JanuarA\  1906. 

The  by-law  was  enacted  under  the  local  option  provi- 
sions of  R.  S.  O.  1897  ch.  245,  known  as  the  Liquor  License 
Act,  to  prohibit  the  sale  by  retail  of  spiritmms  liquo»rs 
within  the  municipality;  and  on  1st  January.  1906,  l>efore 
it  was  finally  passed  by  the  council,  it  was  submitted  for 
the  approval  of  the  electors  of  the  municipality  as  provided 
bv  sec.  141  <»r  the  Act, 


Tne  result  of  tne  polling  as  aeciarea  snewea  a  majority 
of  476  in  favour  of  the  by-law.   , 

A  number  of  objections  were  taken  on  the  motion  to 
quash,  but  the  main  one  was  that  persons  who  were  rate- 
payers in  respect  of  property  situate  in  different  wards  were 
not  permitted  to  vote  more  than  once  on  the  by-law. 

Effect  was  given  to  this  objection  by  Mabee,  J.,  but 
the  Divisional  Court  were  of  the  contrary  opinion. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

W.  Nesbitt,  K.C.,  J.  Haverson,  K.C.,  and  W.  H.  Wright, 
Owen  Sound,  for  W.  H.  Sinclair,  the  appellant. 

F.  E.  Hodgins,  K.C.,  and  J.  W.  Frost,  Owen  Sound,  for 
the  town  corporation. 

Moss,  C.J.O.  : — After  carefully  considering  the  grounds 
upon  which  the  appeal  was  supported  in  argument,  I  find 
myself  unable  to  adopt  them. 

The  provisions  of  the  Municipal  Act,  1903,  to  which  we 
are  referred  by  sec.  1-il  of  the  Liquor  License  Act,  are 
those  comprised  in  sees.  338  to  375,  inclusive,,  so  far  as  the 
same  are  applicable. 

If  these  sections  only  dealt  with  one  species  of  by-law, 
a  certain  degree  of  support  would  be  lent  to  the  appellant's 
contention.  But  it  is  plain  that  there  is  a  broad  distinction 
made  between  expressing  an  opinion  or  voting  on  a  by-law 
for  contracting  a  debt  and  on  other  by-laws  requiring  the 
assent  of  the  electors.  Sections  338  to  352,  inclusive,  may 
be  said  to  apply  generally  to  all  voting  for  the  purpose 
of  ascertaining  the  opiniou  of  the  electors  on  a  by-hiw  re- 
quiring their  assent.  By  the  incorporation  of  sees.  138  to 
206,  inclusive,  a  code  of  procedure  is  created  for  submitting 
the  by-law  to  the  electojrs,  including  the  proceedings  at 
the  poll  and  ior  and  incidental  to  the  same  and  for  the 
purposes  thereof:  sec.  351. 

Looking  at  all  these  provisions,  there  is  nowhere  to  be 
found  any  provision  expressly  enabling  any  elector  to  vote 
more  than  once  except  in  the  specified  cases  of  aldermen  or 
councillors,  where  in  cities  or  towns  the  aldermen  or  coun- 
tnllor^  aiiv  vf<'^  t"'!i  r<*r  thi-  vvuimI^,  mi  ^Indi  i  jl-*-  rvcrv  rl*'cl<>r 
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once  in  each  ward  for  each  alderman  or  councillor  to  be 
elected  for  the  ward:  sec.  158  (3). 

And,  throughout,  the  general  common  law  rule  of  one 
vote  where  a  poll  is  demanded  is  taken  for  grants.  The 
wery  term  "  poll ''  implies  the  singular,  for  the  poll  is  the 
numbering  the  polls  of  the  electors  who  may  tender  their 
votes,  taking  their  votes  individually  and  separating  them 
from  those  who  have  no  votes :  see  Heywood^s  County  Elec- 
tions, p.  354.  And  at  common  law  a  freeholder  could  not 
poll  t\i'ice  at  the  same  election  for  Knights  of  the  Shire: 
see  p.  426  et  seq. 

The  appellant,  however,  pla^vs  special  reliance  on  sec. 
a55. 

Sections  353  and  354  deal  only  with  one  closs  of  by-law 
to  be  voted  on,  namely,  that  for  contracting  a  debt.  They 
deal  with  the  qualification  required  in  order  to  entitle  a 
person  to  vote,  and  they  provide  that  he  or  she  must  be  a 
ratepayer  (not  an  elector  as  in  the  preceding  sections),  and 
a  freeholder,  or  a  leaseholder  for  a  term  extending  for  the 
period  of  time  within  which  the  debt  to  be  contracted  or 
the  money  to  be  raised  by  the  by-law  is  made  payable,  who 
has  covenanted  in  his  lease  to  pay  all  municipal  taxei?  in 
respect  of  the  property  leased. 

Sections  356  and  357  also  deal  with  by-laws  for  contract- 
ing debts,  and  it  is  significant  that  in  all  these  sections  rate- 
payers are  spoken  of.  The  distinction  between  by-laws  to 
be  voted  on  by  electors  and  by-laws  to  be  voted  on  by  rate- 
payers is  further  emphasized  by  sec.  365,  which  prevents 
the  clerk  of  the  municipality  from  giving  a  casting  vote. 
The  language  used  is,  "  where  the  assent  of  the  electors  or 
of  the  ratepayers  or  of  a  proportion  of  them  is  necessary  to 
the  validity  of  a  by-law.  .  .  /'  The  legislature  has  thus 
shewn  that  it  had  in  mind  the  i;wo  classes  of  by-law,  viz.. 
those  to  be  voted  on  by  electors  generally,  and  those  to  be 
voted  on  by  ratepayers,  a  more  limited  class. 

Turning  then  to  sec.  355,  we  find  that  it  speaks  of  rate- 
payers, and  dealij  with  their  rights  of  voting.  It  is  clearly 
not  intended  to  regulate  voting  generally.  If  it  were  not 
in  the  Act,  its  absence  would  not  prevent  any  elector  from 
voting  on  a  by-law.  It  says  that  certain  electors,  Le.,  rate- 
T>ayor8*  ninv  iiMilnr  nortain  circiTin.*taucei4  v*it<»  in  mots*  ih»» 


general  or  confined  to  a  special  class  of  by-law.  The  lan- 
guage, read,  bh  it  should  be,  in  the  light  of  the  context,  shews 
that  the  ratepayer  spoken  of  there  is  the  ratepayer  referred 
to  in  the  two  preceding  sections,  and  the  case  dealt  with  is 
that  of  voting  on  a  by-law  for  contracting  a  debt,  while 
its  grouping  with  the  sections  immediately  preceding  and 
following  shew  that  it  was  the  intention  to  confine  it  to  that 
case.  So  confining  it  does  not  interfere  with  the  right  of 
other  electors  to  exercise  their  franchise  in  the  manner  and 
according  to  the  other  provisions  of  the  Act  in  every  case 
in  respect  of  which  they  possess  the  necessary  qualification. 
The  section  extends  to  one  class  of  electors  a  special  privi- 
lege to  be  exercised  in  a  special  case.  The  words  "shall 
be  so  entitled  to  vote  ^'  indicate  a  voting  under  some  particu- 
lar or  special  circumstances.  And  these  are  ascertained 
by  reference  to  the  two  preceding  sections,  which  define 
the  ratepayers  who  are  entitled  to  vote  on  a  by-law  for  con- 
tracting a  debt.  And  I  think  that  the  fair  interpretation 
to  be  put  upon  sec.  356  is  that  each  ratepayer,  as  defined  in 
the  preceding  sections,  is  to  be  entitled  to  vote,  in  respect 
of  a  by-law  for  contracting  a  debt  as  mentioned  in  the  sauje 
sections,  in  each  ward  in  which  he  has  the?  qualification  neces- 
sary to  entitle  him  to  vote  on  the  by-law. 

In  this  section  we  have  the  only  other  insUinee  in  which 
the  right  to  vote  more  than  once  on  any  subject  is  expressly 
given  by  the  Municipal  Act.  There  are  other  instances  in 
which,  perhaps,  the  right  may  be  given  by  implication  by  a; 
provision  enaqting  that  a  by-law  is  to  be  assented  to  by  the 
electoi-s  in  manner  provided  for  in  respect  of  by-laws  for 
creating  debts — or  declaring  that  the  persons  entitled  to 
vote  thereon  shall  be  the  electors  qualified  to  vote  on  by- 
laws for  the  creation  of  debts,  e.g.,  sees.  VJ  (1),  28,  and 
565  (3). 

When  there  are  found  instances  where  the  right  is  ex- 
pressly conferred,  why  should  we  infer  an  intention  to  re- 
cognize a  similar  right  in  all  cases?  Ought  we  not  rather 
to  infer  that  the  general  intent  is  against  any  such  right, 
and  that  it  exists  only  in  the  instances  in  which  the  legisla- 
ture has  said  in  terms  that  it  may  be  exercised  ? 

Stress  was  laid  in  argument  on.  the  language  of  sec.  348 
m  iitdicaini;;  i%n  intention  to  ;iivr  In  jill  ji^i-^.n-  wiioj^t- 
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L  F.  Hellrauth,  K.C.,  for  plaintirts. 
(i.  H.  Kilmer,  for  defendants. 

Moss,  C.J.O. : — Having  read  the  evidence  and  the  judg- 
ments delivered  in  this  ease,  I  am  unable  to  8ay  that  it 
presents  any  exceptional  or  special  circumstances  justifying 
the  allowance  of  a  further  appeal. 

The  facts  are  not  in  dispute.  The  conclusion  drawn 
from,  them  by  the  trial  Judge  was,  not  that  the  property 
sought  to  be  rendered  exigible  under  plaintiffs'  judgment 
was  the  property  of  defendant  Byron  J.  Hill,  but  that  he 
had  an  interest  in  it  as  t^e  outgrowth  of  what  the  trial 
♦fudge  considered  to  be  the  investment  by  that  defendant  of 
$300  in  the  business  of  the  Hill  Printing  Co. 

The  Divisional  Court  found  this  conclusion  not  sustain- 
able on  the  facts,  and  held,  in  effect,  that  the  business  was 
one  carried  on  by  defendant  Mrs.  Hill,  in  which  her  husband 
fiad  no  proprietary  right.  This  finding  might  well  be  made 
on  the  evidence.  The  judgment  at  the  trial  expressly  con- 
fined plaintiflfs'  remedy  to  the  satisfaction  of  their  judg- 
ment, amounting  to  about  $300  for  debt  and  costs,  out  of 
defendant  Byron  J.  Hill's  supposed  interest  in  the  prop- 
(jrty.  That  is  the  amount  directly  in  controversy  in  the 
appeal.  It  is  said  that  plaintiffs  hope  or  expect  to  recover 
judgment  in  a  short  time  against  Byron  J.  Hill  for  a  large 
sum.  But  Mrs.  Hill,  the  substantial  defendant  here,  is  not 
to  be  affected  in  her  rights  by  any  proceeding  not  now  be- 
fore the  Court.  In  the  eye  of  the  law,  though  doubtless 
only  in  theory  in  this  case,  the  interest  of  her  husband  ap- 
pears to  be  with  plaintiffs,  for  payment  of  their  claims  re- 
lieves him  of  his  indebtedness.  But  his  wife  is  entitled  to 
insist  that,  in  accordance  with  the  policy  of  the  legislature, 
the  litigation  shall  be  brought  to  an  early  conclusion  unless 
some  good  and  sufficient  grounds  for  its  further  continuance 
as  against  her  can  be  shewn.  She  has  a  unanimous  deci- 
sion of  the  Divisional  Court  in  her  favour,  upon  practically 
undisputed  facts,  which  give  rise  to  no  diflBcult  or  important 
questions  of  law,  and,  in  the  absence  of  more  special  reasons 
than  have  been  made  to  appear  upon  this  application,  she 
should  not  be  subjected  to  a  further  appeal. 


In  my  opinion,  the  Divisional  Court  came  to  the  proper 
conclusion. 

As  to  the  other  objectionn.  the  most  formidable  as  pre- 
sented in  argument  was  the  action  of  the  clerk  in  inserting 
in  the  notice  of  the  election  a  warning  against  voting  more 
than  once  on  the  by-law.  This  is  now  answered  by  shewing 
tliat  his  view  of  the  law  was  correct,  and  that,  however  un- 
necessary or  outside  the  scope  of  his  duty,  the  giving  of  the 
warning  could  not,  and  in  fact  did  not,  prevent  any  elector 
from  giving  one  vote. 

With  regard  to  the  other  objections,  I  agree  with  the 
Divisional  Court  that  an  inspection  of  the  respective  ballot 
papers  for  voting  on  this  and  another  by-law  shews  that 
there  is  nothing  in  the  objection  based  on  a  supposed  con- 
fusion by  reason  of  the  colours  of  the  papers,  and  that,  as 
respects  the  remaining  objections,  they  are  not  sufficiently 
made  out  in  some  cases,  and  the  remaining  cases  are  noi 
Huch  as  to  affect  the  validity  of  the  by-law. 

The  appeal  should  be  dismissed. 

OsLER  and  Garrovv,  J  J.  A.,  gave  reasons  in  writing  for 
the  same  conclusion. 

Maclaren,  J.A.,  also  concurred. 

Meredith.  J.A.,  dissented,  for  reasons  stated  in  writing. 


Moss,  C.J.O.  December  2^tu,  1906. 

C.A. — CHAMBERS. 

HOGABOOM  V.  HILL. 

Appeal  ht  Court  of  Appeal — Leave  in  Appeal  from  Onhr  of 
Dirwion^il  Court  Hevermiuj  •Judgment  at  Trial. 

Motion  by  plaintiffs  for  leave  to  appeal  to  the  Court  of 
\pponl  frorn  ordor  nf  n  Divi^^innul  Oniirt   (nntf  SI  TO  rovors- 
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I.  F.  Hellimith,  K.C.,  tor  plaintiffs. 
(i.  H.  Kilmer,  for  defendants. 

Moss,  C.J.O.: — Having  read  the  evidence  and  the  judg- 
ments delivered  in  this  ease,  I  am  unable  to  say  that  it 
presents  any  exceptional  or  special  circumstances  justifying 
the  allowance  of  a  further  appeal. 

The  facts  are  not  in  dispute.  The  conclusion  drawn 
from  them  by  the  trial  Judge  was,  not  that  the  property^ 
sought  to  })e  rendered  exigible  under  plaintiffs*  judgment 
was  the  property  of  defendant  Byron  J.  Hill,  but  that  he 
had  an  interest  in  it  as  t^e  outgrowth  of  what  the  trial 
.fudge  considered  to  be  the  investment  by  that  defendant  of 
$300  in  the  business  of  the  Hill  Printing  Co. 

The  Divisional  Court  found  this  conclusion  not  sustain- 
able on  the  facts,  and  held,  in  effect,  that  the  business  was 
one  carried  on  by  defendant  Mrs.  Hill,  in  which  her  husband 
bad  no  proprietary  right.  This  finding  might  well  be  made 
on  the  evidence.  The  judgment  at  the  trial  expressly  con- 
fined plaintiffs'  remedy  to  the  satisfaction  of  their  judg- 
ment, amounting  to  about  f$300  for  debt  and  costs,  out  of 
defendant  Byron  J.  Hill^s  supposed  interest  in  the  prop- 
erty. That  is  the  amount  directly  in  controversy  in  the 
appeal.  It  is  said  that  plaintiffs  hope  or  expect  to  recover, 
judgment  in  a  short  time  against  Byron  J.  Hill  for  a  large 
sum.  But  Mrs.  Hill,  the  substantial  defendant  here,  is  not 
to  be  affected  in  her  rights?  by  any  proceeding  not  now  be- 
fore the  Court.  In  the  eye  of  the  law,  though  doubtless 
only  in  theory  in  this  case,  the  interest  of  her  husband  ap- 
pears to  be  with  plaintiffs,  for  payment  of  their  claims  re- 
lieves him  of  his  indebtedness.  But  his  wife  is  entitled  to 
insist  that,  in  accordance  with  the  policy  of  the  legislature, 
the  litigation  shall  be  brought  to  an  early  conclusion  unless 
some  good  and  sufficient  grounds  for  its  further  continuance 
as  against  her  can  be  shewn.  She  has  a  unanimous  deci- 
sion of  the  Divisional  Court  in  her  favour,  upon  practically 
undisputed  facts,  which  give  rise  to  no  difficult  or  important 
questions  of  law,  and,  in  the  absence  of  more  special  reasons 
than  have  been  made  to  appear  upon  this  application,  she 
should  not  be  subjected  to  a  further  appeal. 

Motion  refused  with  costs. 


DIVISIONAL  COURT. 

I'RITTIE  V.  RICHARDSON. 

Principal  and  Agent — Ageni's  Commission  on  Sale  of  Land — 
PurcJioMr  '  Introduced  by  Third  Person — Sub-agency  of 
Third  Person — Evidence  of. 

Appeal  by  plaintiff  from  j^udgment  of  Meredith,  C.J., 
at  the  trial,  dismissing  without  costs  an  action  to  recover 
commission  on  the  sale  of  a  hotel  property  by  defendant 
to  one  Falconer.  Phiintiff  alleged  that  the  property  was 
brought  to  the  notice  of  Falconer  through  the  instrumen- 
tality of  one  Fawcett,  who  was  Falconer's  undo,  and  plain- 
tiff^s  agent,  as  plaintiff  alleged. 

John  MacGrregor,  for  plaint  iti'. 

H.  E.  Rose,  ior  defendant. 

The  judgment  of  the  Court  (Muloc  k.  C-..1..  Anglin.  J., 
('lute,  J.),  was  delivered  hy 

Cli'te,  J.: — Had  credit  been  given  to  plaintiff's  evid- 
ence by  the  trial  Judge,  sufficient  would  have  been  made 
out  to  entitle  plaintiff  to  succeed,  as  it  would  have  estab- 
lished the  agency  of  Fawcett,  under  whose  advice  his  nephew 
bought  the  property  in  question,  after  Fawcett  had  declined; 
but  the  trial  Judge  felt  unable  to  accept  plaint iff^s  evidence 
in  this  regard,  and  points  out  that  in  the  examination  de 
bene  esse  of  Fawcett  not  one  word  of  corroboration  is  found. 

Plaintiff  to  be  entitle^l  to  succeed  must  either  shew  that 
Fawcett  was  authorized  to  act  as  his  agent,  or  that  he  as- 
sumed to  act  as  his  agent,  and  that  he  (plaintiff)  ratified 
Fawcetrs  action.  From  the  earliest  times  it  has  been  es- 
tablished that  no  ratification  is  effectual  unless  the  act 
has  been  done  b>  the  agent  on  behalf  of  the  person  wfliio 
ratifies:  Evans  on  Principal  and  Agent,  2nd  ed.,  p.  64. 

I  have  examined  the  evidence  of  Fawcett  to  ascertain 
whether  anything  can  he  found  therein  indicating  the  in- 
tention on  his  part  to  act  as  the  agent  of  plaintiff  in  what! 
took  place  between  himself  and  his  nephew.     I  cnn  find  no 


defendant,  and  he  looked  over  the  place,  and  said  to  de*- 
Xendant  that  if  he  did  not  buy  it  himself  he  could  perhaps 
induce  hie  nephew,  Falconer,  to  do  so.  Plaintiff  wa^  stand- 
ing alongside  of  him  at  the  time;  a  single  statement  would 
have  settled  the  matter,  but  he  no  where  hints  that  what  he 
did  or  said  was  on  behalf  of  plaintitT.  He  was  asked: 
"  Through  whom  did  your  nephew  purchase  the  Hichardhon 
House ?^'  A.  "I  do  not  know  who  he. purchased  it  through, 
any  moro  than  I  was  the  man  who  spoke  to  him  first  alxiut 
it,  and  suggested  to  him  that  he  should  buy  it,  for  he  would 
have  A  good  place,  and  there  would  be  no  danger  of  a  cut- 
off/^ On  cross-examination  he  does  not  mention  that  plain- 
tiff was  even  present.  He  is  asked:  "Was  there  anybody 
else  present  with  Mrs.  Bichardson  ? ''  A.  "  No,  she  just 
stayed  in  the  office  by  herself.*^  Falconer  was  asked:  "Did 
you  receive  any  communication  from  plaintiff  in  connection 
with  this  ?"  A.  "  No,  I  did  not  receive  anj'  personally." 
It  seems  that  he  saw  a  letter  from  plaintiff  to  Fawcett; 
hut  the  letter  was  not  produced,  and  no  foundation  was  laid 
for  secondary  evidence.  The  result  is  that  there  is  nothing 
that  I  can  find  which  connects  Fawcett  w^ith  plaintiff  as 
his  agent,  or  that  Fawcett  assumed  to  act  on  behalf  of 
plaintiff. 

Plaintiff's  counsel  relied  upon  Wilkinson  v.  Auston,  4tS 
L.  J.  N.  S.  Q.  B.  733,  and  Lincoln  v.  McClatchie,  36  Conn. 
136.  A  careful  reading  of  Wilkinson  v.  Auston  will  shew. 
I  think,  that  there  is  an  essential  difference  between  thai 
case  and  the  present.  The  continuity  there  was  not  broken. 
It  could  be  in  point  if  it  could  be  shewn  that  in  the  pre- 
sent case  Falconer  had  engaged  Fawcett  to  act  as  his  agent, 
and,  acting  as  the  agent  of  Falconer,  Fawcett  had  ]mrehase<i 
through  plaintiff. 

The  trial  Judge  expresa^ly  found,  and  1  think  the  evid- 
(»nee  fully  supports  the  finding,  that  Fawcett  was  not  acting 
as  plaintiff's  agent  in  th^;  communication  that  he  made  to 
Falconer,  and  that  it  was  not  even  at  plaintiff's  request  that 
Fal(»oner  \vas  spoken  to  by  Fawcett.  That,  in  my  opinion, 
oiitirely  distinguishes  the  present  case  from  the  cases  relie*] 
upon  by  plaintiff. 

Appeal  dismissed  with  costs. 
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DIVISIONAL   COURT. 


Re  church. 


Hjrcutons  ami  Administralors — J  urisdiclion  of  Surrogate 
Court — 6rl  Vict.  ch.  17,  sec.  18  (0.) — Compensaiion  of  Ad- 
niinistralors  Payable  aui  of  Portion  of  Estate — TnuH 
Fund  Sc{.  aport — Prarlice — fnfituUng  of  Order. 

Appeal  In  the  executors  of  Athole  Church,  deceased, 
from  order  of  Judge  of  Surrogate  Court  of  York  directing 
that  certain  compensation  to  the  administrators  with  the 
will  annexed  of  the  estate  of  Eliza  J.  E.  Church  should  be 
l>orne  by  the  estate  of  Athole  Church,  deceased. 

Athole  Church  was  the  son  of  Eliza  J.  E.  Church  and 
one  of  the  beneficiaries  under  her  will.  She  died  in  1902. 
and  he  in  1903,  not  having  received  his  share  of  her  estate. 

The  point  raised  ))y  the  appeal  was  whether  a  portion  of 
the  residuary  estate  could  be  charged  specifically  with  th<' 
expenses  of  administering  that  portion,  or  whether  those 
•  •xpenses  should  be  borne  by  the  wliole  estate. 

J.  A.  Macintosh,  for  the  executors  of  Athole  Chun'h. 

W.  H.  Raymond,  for  the  administrators  of  the  estate  of 
I'lliza  J.  E.  Church. 


TiiK  CuiRT  (Bovn,  C,  Magkk,  .1.,  Mabki:,  J.),  held  that 
the  share  of  Athole  Church,  having  been  ascertained  and  set 
aj)art  by  the  administrators,  became  a  trust  fund  in  their 
hanrK  and  ceased  to  he  assets  of  the  estate,  and  the  expenses 
•ii    7i 
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eration  of  the  general  estate. 

Re  Smith,  42  Ch.  D.  302,  referred  to. 

It  was  also  held  that  the  order  should  be  iutituled  '*  lu 
the  matter  of  the  Eliza  Jane  P>skine  Church  Estate,''  with 
a  sub-designation  of  the  Athole  Church  trust,  and  that 
jurisdiction  wa«  given  by  63  Vict.  ch.  17,  sec.  18  (0.). 
amending  R.  S.  0.  1897  eh.  129,  sec.  40. 

The  appeal  was  dismissed  without  costs. 


Faixonbridge,  C.J.  December  29th,  1906. 

CHAMBERS. 

Re  SYLVESTER  MANUFACTURING  CO.  v.   BROWN. 

Statutes— Retroactivity— 6  Edw.  VII,  ch.  19,  sec.  22  (0.)— 
Procedure  —  Division  Courts  —  Contract  —  Provision  for 
Determination  of  Forum  for  Possible  Actions — Prohibition. 

Motion  by  defendant  for  prohibition  to  the  5th  Division 
Court  in  the  county  of  Victoria. 

The  plaintifTs  brought  this  action  in  the  5th  Division 
Court  to  recover  an  instalment  of  the  purchase  money  of  a 
machine  sold  to  defendant.  Defendant  did  not  reside  nor 
did  the  whole  cause  of  action  arise  in  the  territorv^  of  the 
5th  Division  Court,  Imt  by  a  clause  in  the  contract  of  sale 
it  was  stipulated  that  any  action  arising  thereout  might  be 
brought  in  that  Division  Court.  The  contract  was  made 
before  the  passing  of  sec.  22  of  6  Edw.  VII.  ch.  19  (0.). 
which  enacts  that  "  no  proviso,  condition,  stipulation, 
agreement,  or  statement  which  provides  for  the  place  of 
trial  of  any  action  .  .  .  shall,  subject  to  the  provision? 
hereinafter  set  out,  be  of  any  force  or  effect.'*  And  clause 
(1)  is  that  ''  the  provisions  of  this  section  shall  not  be  avail- 
able in  any  Division  Court  action  or  proceeding  unless  and 
until  the  defendant,  within  the  time  limited  for  disputing 
the  plaintiff's  claim  .  .  .  files  ...  a  notice  disput- 
ing the  jurisdiction  of  such  Court  and  an  affidavit  of  the 
defendant  or  his  n<rvut  stating  that  in  his  belief  there  is  a 


ing  the  Division  uourt  wnerem  (sic)  tne  cause  oi  tne  acrion 
arose,  or  partly  arose,  and  the  defendant  resides/' 

The  notice  and  affidavit  were  filed. 

J.  Bicknell,  K.C.,  for  defendant. 
C.  A.  Moss,  for  plaintiffs. 

Falconbridge,  C.J. : — I  have  come  to  the  conclusion, 
after  consideration  of  the  principles  laid  down  in  Wright  v. 
Hale,  6  H.  &  N.  227,  Turnbull  v.  Forman,  15  Q.  B.  D.  234, 
and  numerous  other  cases  here  and  in  England,  that  sec. 
22  of  G  Edw.  VII.  ch.  19  governs  procedure  only,  and  is 
therefore  retrospective  in  its  operation. 

And  of  this  opinion  appears  to  have  been  my  brother 
Britton  in  Bell  v.  Goodison  Thresher  Co.,  ante  618.  I 
would,  of  course,  have  followed  his  judgment  without  inde- 
pendent consideration,  but  it  was  contended  that  his  ex- 
pression of  opinion  on  that  point  was  not  necessary  for  the 
determination  of  the  point  which  he  was  dealing  with. 

There  is  no  evidence  that  the  Judge  in  the  Division 
Court  entered  on  any  question  of  jurisdiction.  He  probably 
had  not  the  notice  or  affidavit  before  him. 

Prohibition  must  go — under  all  the  circumstances  with- 
out costs. 


MacMahon,  J. 


December  31st,  11H)G. 


TRIAL. 


POKT   HOPE  BKEWING    AND   MALTING   CO.   v. 
CAVANAGH. 

Company — Shares — Subscription — Increase  nf  Capital  Stock 
— Afjreement  to  take  Shares  before  /.ssue  of  Supplementary 
Letters  Patent — No  Xecessity  for  Allotment  —  Company 
having  i\o  Shares  to  Sell. 

Action  by  the  company  and  John  C'rane  as  plaintiffs 
to  recover  the  price  of  5  shares  of  the  capital  stock  of  plfl^n- 
iiff  ra!n]iiuvv  -ndwrnKd   for  hy  (IprrodanL 


r 


(ilaiiitiifs* 

I?.   E.   Wood,   l'i^tort>ciroii|Jb,  an* I    D. 
borough,  for  defendant. 


O'Conndl,  Peter^ 


MAL*ilAm»N,  J.:— M'he  ArnljroM-  Firewin^  and  Malting 
Co.  were  incorporated  on  25th  June,  1889,  nnder  the  Joint 
Stock  Companie*«  Letters  Patent  Act,  ivith  an  autlioriied 
frt}pitMl  r»f  $100,0(10,  divrded  into  200  slmres  of  $500  each; 
iuu\  im  't^iul  Si^fiteiiiber,  18i>i,  Ijv  an  r>rder  in  i^ouneil^  the 
name  of  tb**  i-ompany  wa8  elumi^ed  to  ttie  Port  Ho|>e  Brew- 
m^  and  ^Ialtin>r  Company  Limited. 

Having  in  view  the  reorganizatinn  of  the  company  and 
increasing  its*  capital  stock  to  $L50,000,  the  company,  by  an 
agreement  nnder  their  seal,  dated  21st  Septeml>er.  1003, 
aai^i^mHl  all  the  share.*  of  the  company  not  then  already 
assigned  to  thi*  Ontario  Bank  to  John  Crane,  of  Peter- 
horongh,  to  bt^  h<:'ld  by  him  under  the  trnsts  declared  therein 
until  the  re-organ izat ion  of  the  conipany. 

Tht^  Hth  rhuit;e  uf  the  agret^ment  provider  that  *'  if  the 
rt'-organbiation  fthall  become  etfeetnal  as  herein  contem* 
plated,  r^aid  John  Crane  shall  assign  or  have  allotted  to  the 
person?:  \vh<j  havr  paid  their  subscriptioneA  in  full  the  number 
nf  sharrs  to  whi<li  tliey  art^  respectively  entitled/" 

Un  '2\nh  Jannary,  1J>04,  the  shareholders  of  the  company 
^aoclioncd  a  by-law  for  inereas^ing  the  4'apital  ^hnk  of  the 
foijipany  to  .$15ti,000;  and  on  i;ili  March,  IIMM,  the  com- 
pany sanctiuned  a  by-law  for  the  re-divis?ion  uf  tbi*  original 
capital  frojn  the  existing  share?  of  $500  each  into  shares 
of  $inu  each. 

thi  *i4th  Mar<'li,  I^hm,  .^uppliMocnitary  [t*tler!f  pateal  were 
isMied  tn  the  conqmny  confiniii ng  the  by-laws. 

Section  21,  st^b-^ec.  ;L  <d*  the  'biturio  Companies  Act, 
R-  S.  0.  1897  ch.  IIU^  provides  that  *'  npon  due  proof  so 
made  (of  the  >anetiun  by  the  sbareholderB  of  the  by-law  for 
incrca^iiMg  the  capita  1  stock  or  renlividing  the  shareg),  the 
Lieutcnant-iHivernfir  in  eouncil  may  by  ^upplementarJ^  lei- 
tcrt*  patent  euntirm  the  by-law  .  .  .  and  thereupon 
I'nnii  Hie  date  uf  the  supplementary  letters^  patent  the  $iiare» 
^hall  be  re-dividcd  nr  the  caintal  stoek  nf  the  company  ?liall 
he  and  remain  increased  nv  (lecreastnl  as  the  case  nmy  be  to 
the  amuiiMr  hiu\  in  the  manner  and  iiubjci^t  in  th<*  <*diidition# 
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set  forth  by  such  by-law  and  suppleuientary  letters  patent, 
and  the  whole  of  the  stock  as  so  increased  or  decreased  shall 
become  subject  to  the  provisions  of  this  Act  in  like  manner 
(so  far  as  may  be)  as  though  every  part  thereof  had  ori- 
ginally formed  part  of  the  stock  of  the  company/' 

The  shares  of  the  company  lield  by  Mr.  Crane  under  the 
agreement  of  21sl  September,  1903,  were  sliares  of  $500 
each. 

On  2nd  January,  1904,  defendant  subscribed  for  5  shareB 
of  the  company's  stock.  .  .  .  Alexander  Elliott,  one  of 
the  agents  appointed  by  the  agreement  of  21st  September, 
1903,  to  solicit  subscriptions  for  the  stock  of  the  company, 
was  present  when  defendant  subscribed,  and  said  he  read 
over  to  him  the  heading  in  the  stock  book,  which  is  as 
follows : — 

"Authorized  Capital,  $150,000.     Shares,  $100  each. 

"  We  the  undersigned  do  hereby  severally,  and  not  one 
for  the  other,  subscribe  for  and  agree  to  take  the  respective 
number  of  shares  of  the  capital  stock  of  the  above  named 
company  set  opposite  our  respective  names  as  hereunder 
and  hereafter  written,  and  to  become  shareholders  in  such 
company  to  said  amounts,  which  we  promise  and  agree  to 
pay  as  follows:  ten  per  cent,  thereof  in  one  month  from 
the  date  of  subscription,  and  the  remainder  in  9  equal 
monthly  instalments  thereafter;  it  being  agreed  and  under- 
stood that  in  the  event  of  the  proposed  re-organization  of 
said  company  becoming  effectual,  all  sums  paid  by  us  re- 
spectively shall  be  repaid,  with  interest  at  the  rate  of  3  per 
cent,  per  annum. 

''  And  we  further  severally  appoint  the  secretary  of  the 
comj)any  our  true  and  lawful  attorney,  for  us  respectively 
and  in  our  respective  names,  to  accept  the  transfer  of 
such  shares  as  shall  be  assigned  to  us  to  the  extent  of  our 
said  subscriptions.'' 

Under  the  contract  entered  into  by  defendant  in  the 
share  subscription  book  there  is  not,  as  there  was  in  Re 
Zoological  and  Acclimatization  Society,  Cox's  Ca^^e,  16  A.  R. 
643,  any  request  that  the  number  of  shares  for  which  he 
subscribed  should  be  allotted  to  him.  Defendant  was  not 
applying  for  shares.  He  "  agrees  *to  take  the  respective 
number  of  shares  thereunder  written  and  to  become  a  share- 
holder to  said  amount,"  which  he  promises  and  agrees  to 
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pay  ill  10  ecjual  payments  of  10  per  cent,  eac'h,  the  tirst 
payment  to  be  made  in  one  month  from  the  date  of  the 
Rubscription. 

If  therefore  the  company  had  on  2nd  January,  1904,  any 
stock  to  sell,  this  document  is  an  absolute  contract  to  take 
the  5  shares  for  which  defendant  subscribed  and  agreed  to 
become  a  shareholder,  and  it  was  not  necessary  that  the 
company  should  make  an  allotment  of  the  shares;  nor  was 
it  necessary  that  calls  should  be  made,  as  he  waived  his 
right  thereto  and  agreed  to  pay  for  the  shares  in  10  equal 
monthly  instalments  from  the  date  of  the  subscription. 

Section  "21  of  the  Act  provides  that  the  capital  of  the 
com])any  is  increased  and  the  shares  of  the  company  shall 
be  re-divided  as  from  the  date  of  the  supplementary  letters 
patent.  As  defendant  became  a  subscriber  on  4th  January, 
1J)04,  which  was  prior  to  either  of  the  by-laws  being  as- 
sented to  by  the  stockholders,  and  three  months  prior  to 
the  supplementary  letters  patent  being  issued,  the  company 
had  no  stock  to  sell. 

Action  dismissed  with  costs. 


Ontario  Weekly  Reporter 

INDEX-DIGEST  TO    VOL.  VIII.   (JUNE  TO  DECEMBER,   1906.) 


All  the  cases  reported    >'n   Vol.  VIII.  of  Thb  Ontario  Weekly  Repobtbr,  from  2nd. 
•lune  to  3l8t  December,  1906,  are  digested. 

The  disrest  includes  all  the  cases  decided  at  Osgoode  Hall  and  other  cases  reported  in  The 
Ontario  Weekly  Kkportkk. 

Where  the  case  digested  iH  reported  in  the  Ontario  Law  Reports,  a  reference  in  added  to 
the  volume  and  page,  thus  : 

Doe  V.  Roe,  8;  12  O.  L.  R.  6. 
The  fifoire  **  8 ''  indicates  the  page  of  The  Ontario  Weekly  Reporter. 

The  Supplement  contains  the  cases  reported  in  the  early  part  of  V..O*i  in  Vul    Vil.  of  The 
Ontario  Weekly  Reporter,  w)iich  have  since  been  reported  in  the  Ontario  Law  Reports. 


ABANDONMENT. 

See  Appeal  to  Privy  Council — Way,  1. 

ABATEMENT. 

See  Dismissal  of  Action,  2 — r^andlord 
and  Tenant,  1  —  Specific  Porform- 
ance,  2— Will,  9. 

ACCIDENT    INSURANCE. 

S(H.^  InRurance,  1. 

ACCORD  AND   SATISFACTION. 

See  Timber. 

ACCOUNT. 

1.  Redemption — Trustee  in  Possession  — 

Profits — Master's  Report  —  Appeal : 
Hull  V.  Allen,  604, 

2.  Reference — Executor — Ti-ustee — Stated 

Account — Audit  by  Surrogate  Judge 
—  Consent  Judgment  —  Effect  of  — 
Re-opening  Account :  Gibson  v.  Oard- 
ner,  526. 

See  Arbitration  and  Award — Crown,  1 
— Estoppel — Evidence  —  Executors 
and  Administrators.  1 — Judgment,  6 
— Partnership,  2 — Surrogate  Courts. 

ACQUIESCENCE. 

See  Railway.  7  —  Wafer  and  Water- 
(•oorses.  5. 


ADDITION    OF   PARTIES. 

See  Parties,  1,  2. 

ADMINISTRATION. 

See  Costs,  3. 

ADMINISTRATOR  PENDENTE 
LITE. 

See  Executors  and  Administrators,  2. 

ADVANCES. 

See  Contract,  2. 

ADVERTISING. 
See  Medical  Practitioner. 

AFFIDAVITS. 

See  Creditors'  Relief  Act — Crown,  2 — 
Injunction,  1 — Mines  and  Minerals 
— Venue,  4. 

AGENT. 

See  Architect — Parliamentary  Elections 
—  Principal  and  Agent  —  Writ  of 
Summon/),  2. 

ALDERMAN. 

See  Discovery,  4. 

ALIEN. 

See  Master  and   Servant,  10. 


See  Husband  and  Wife,  1. 

ALLOTMENT. 
See  Company,  6,  8,  9. 

AMENDMENT. 

See  Contract,  9,  10 — Criminal  Law,  3 — 
Municipal  Corporations,  2  —  Plead- 
ing, 4,  5,  6. 

ANIMALS. 

Escape  of  Bees  from  Defendant's  Land — 
Injury  to  Property  of  Plaintiff  — 
Negligence  —  Scienter  —  Liability  — 
Findings  of  Jury:  Lucas  v.  Pettit, 
315 ;  12  O.  L.  R.  448. 

See  Negligence,  3 — Railway,  1. 

ANNUITIES. 

Sec  Will,  2. 

APPEAL  TO   COURT   OF   APPEAL. 

1.  Leave  to  Appeal  from  Judgment  at 
Trial  —  Amount  Involved  —  Reasons 
for  Granting  Leave — Form  of  Order 
—  Recital:    Mathewson    v.    Beatty, 


2.  Leave  to  Appeal  from  Judgment  at 
Trial — Extension  of  Time — Mistake 
of  Solicitor:  City  of  Hamilton  v. 
Hamilton,  Grimsby,  and  Beamsville 
R.  W.  Co.,  669. 

8.  Leave  to  Appeal  from  Order  of  Divi- 
sional Court  —  Practice  —  Scale  of 
(^ost8  —  Conflicting  Decisions:  Ste- 
phens v.  Toronto  R.  W.  Co.,  551. 

4.  l^ave  to  Appeal  from  Order  of  Divi- 

sional Court  —  Special  Grounds  — 
Assessment  and  Taxes :  Goodwin  v. 
City  of  Ottawa,  541;  12  O.  L.  R. 
603. 

5.  Leave  to  Appeal  from  Order  of  Divi- 

sional Court  —  Trifling  Amount  In- 
volved —  Unimportant  Questions  — 
Jurisdiction  of  Drainage  Referee: 
Burke  v.  Township  of  Tilbury 
North,  862. 

C.  Leave  to  Appeal  from  Order  of  Divi- 
sional Court  Refusing  to  Quash 
Conviction — Special  Grounds — Muni- 
fipnl  By-law :  Rex  v.  Laforge.  551. 


Trial:  Uogaboom  v.  Hill,  979. 

8.  Leave  to  Appeal  from  Order  of  Divi- 
sional Court  Reversing  Judgment  at 
Trial — Grounds  of  Ai^>ea]  —  Judica- 
ture Act,  sec.  76  (1)  (gl  :  Crown 
Bank  of  Canada  v.  Brash,  483. 

0.  Leave  to  Appeal  from  Order  of  Divi- 

sional Court  Reversing  Judgment  at 
Trial — Small  Amount  Involved — No 
Special  Circumstances  —  I^eave  Re- 
fused: Vivien  v.  Kehoe,  955. 

10.  Leave  to  Appeal  from  Order  of 
Divisional  Court  Reversing  Order 
Quashing  Municipal  By-law--Speciai 
Grounds  —  Passage  of  Local  Option 
By-law  Procured  by  Treating:  K* 
Grerow  and  Township  of  Pi<^eriD$. 
497. 

Jl.  Ijeave  to  Appeal  from  Order  Qas;»h- 
ing  Municipal  By-law  —  Judicatarp 
Act,  sec  76a — Grounds  for  Granting 
Leave:  Re  Sinclair  and  Town  of 
Owen  Sound,  296. 

See  Assessment  and  Taxes,  4 — Costs.  8 
— Damages,  2  —  Landlord  and  Ten- 
ant, 2 — Parliamentary  Elections,  3— 
Trade  Mark. 

APPEAL  TO  DIVISIONAL  COURT. 

1.  County   Court   Appeal — Right  of  Ap- 

l>eal — Appeal  from  Order  of  Coanty 
Court  in  Term  Dismissing  Motios 
for  New  Trial  in  Action  Tried  by  « 
Jury — County  Courts  Act,  aec,  51: 
Booth  V.  Canadian  Pacific  R.  W.  C<x, 
860. 

2.  Decision  of  Local  Master  upon  Refer- 

ence for  Trial  —  Appeal  Heard  by 
Consent:  Potter  v.  Orillia  Eipon 
Lumber  Co.,  804. 

See  Municipal  Corporations.  9. 

APPEAL  TO  PRIVY  COl'NaL. 
Amount  in  Controversy — Original  Claim 
for  $5,000  Damages — Abandonment 
of  all  in  Excess  of  $l,aNi  —  Fiiins 
Amount  in  Controversy :  Preston  v. 
Toronto  R.  W.  Co.,  753. 

APPEAL  TO   SUPREME   COl'RT  OV 
CANADA. 

Extension  of  Time  for  giving  Notice  of 
Appeal  —  Intention  to  Appeal  — 
Special  Circumstance?*  —  Merits  • 
London  and  Western  Trusts  Co.  \' 
I>ake  Erie  and  Detroit  River  R-  ^^• 
Co.,  31. 


See  Writ  of  Summons. 

ARBITRATION  AND  AWARD. 

BubmissioD  to  Arbitration  —  Time  for 
Making  Award — Power  of  Arbitra- 
tors to  Extend — Failure  to  Exercise 
— Action  for  Account — Defence  of 
Arbitration  Pending — No  Answer  to 
Action :  Ryan  v.  Patriarche,  811. 

See  Ditches  and  Watercourses  Act  — 
Highway,  1 — Landlord  and  Tenant, 
2 — Railway,  5. 

ARCHITECT. 

Work  and  Material  Ordered  for  Building 
— Absence  of  Authority  from  Owners 
or  Contractors  —  Warranty  of  Au- 
thority— Personal  Liability  —  Prin- 
cipal and  Agent :  Horwood  v.  Ma- 
claren,  857. 

See  Mechanics'  Liens. 

ARREST. 

Intent  to  Quit  Ontario — Intent  to  I>e- 
fraud  Creditors  —  Evidence  —  Dis- 
charge from  Custody :  Fleming  v. 
McCutcheon,  368. 

See  Malicious  Arrest  and  Prosecution. 

ASSESSMENT    AND    TAXES. 

1.  **  Business  Assessment  " — Club — Mem- 

bers' or  Non-proprietary  Club — Lia- 
bility to  Assessment — 4  Bdw.  VII. 
ch.  '23.  sec.  10  (O.)  :  Rideau  Club 
V.  City  of  Ottawa,  Km ;  12  O.  L.  R. 
275. 

2.  Income    Assessment    —    Dividends   on 

Shares  in  Ottawa  Electric  Company 
— Agreements  between  Company  and 
City  Corporation  —  Exemptions  — 
Special  Statutes — Assessment  Act : 
Goodwin  v.  City  of  Ottawa,  77.  541 ; 
12  O.  L.  R.  23G. 

8.  Mineral  Lands  —  Principle  of  Assess- 
ment— Buildings  and  Plant — Scheme 
of  Assessment  Act,  11M)4 — Valuation 
—  Clerical  Error :  Canadian  Oil 
Fields  Co.  v.  Town  of  Oil  Springs, 
480. 

4.  Tax  Sale — Deed  by  Provincial  Treas- 
urer— Registry  Laws — Purchaser  in 
(Jrood  Faith  —  Trustee  —  Fraud  and 
Mlsri^lJreHpiihjMtm— f^i'own  Putpnt  — 
Rv  id  t}  n  fi*^ —  t  *ii  rt  i  o*t — Si  1 1 1  ui  t  or —  Cos  t  ^ 
—  I>LMen*tion  —  Appf';il :      Bm^UIv    v. 


See  Bankruptcy  and  Insolvency,  1,  2,  3 
— Company,  15 — Mortgage,  3. 

ASSIGNMENT     OF     CHOSE     IN 
ACTION. 

See  Chose    in    Action — Damages,    1. 

ASSIGNMENT  OF   INSURANCE 
POLICY. 

See  Insurance,  4 — Interest. 

ASSIGNMENTS    AND   PREFER- 
ENCES. 

See  Bankruptcy  and   Insolvency — ^Mort- 
gage, 3. 

ATTACHMENT   OF    DEBTS. 

J.  Division  Court  —  Liability  of  Gar- 
nishees to  Primary  Debtor — Evidence 
of :  McLeod  v.  Clark,  403. 

2  Salary  of  Police  Magistrate — Public 
Officer — Appointment  and  Termina- 
tion on  Resolution  of  County  Council 
—Public  Policy :  Lee  v.  Ellis,  396. 

ATTORNEY-GENERAU 

See  Company,  2 — Crown,  2 — Water  and 
Watercourses,  2. 

AUDIT. 

See  Account.  2 — Estoppel. 
BAILMENT. 
See  Negligence,   8. 

BALLOTS. 
See  Municipal    Corporations,    11. 
BANKRUPTCY    AND    INSOLVENCY. 

1.  Assignment  for  Benefit  of  Creditors — 

Motion  for  Removal  of  Assignee  — 
Interim  Injunction  against  Acting — 
Order  Appointing  Additional  As- 
signee to  Sell  Assets  of  Estate  — 
Terms — Reference — Costs  :  Brock  v., 
Cline.  144. 

2.  Assignment  for  Benefit  of  Creditors- 

Right  of  Creditor  to  Rank  on  Estate 
— HwiiPr  nr  riinttH  MortjEHpi?e  of  Tu- 
^.tilvrnTh     Bii!!iin<iH^  —  Ev  idem'**  — U**- 
}  iV  i\<k^n  ViiUiti  ^ — ( 'n  nd  net  —  E^i  o]  t]w\ 
rtiiriUi*lmp'^  V.  Cotulit-    84>G, 


ureaiiors  wiinin  uu  i/u>s  ui  ^^bwi^m- 
ment  for  Creditors  —  Preference  — 
Dvidenoe  —  Onus— Setting  aside  — 
Security  Valid  in  Part— Costs :  Falls 
V.  Gibb,  Falls  v.  Young,  397. 

4.  Preference — Chattel  Mortgage — Actual 
Advance  by  Third  Person  —  Money 
Applied  on  Debt  Due  by  Insolvent- 
Creditor's  Knowledge  of  Insolvency 
—  Absence  of  Knowledge  by  Third 
Person:  Allan  v.  McLean,  223,  761. 

r>.  Preferential  Transfer  of  Cheque- 
Deposit  with  Private  Banker— Appli- 
cation by  Banker  upon  Overdue  Note 
—Absence  of  Pre-arrangement  and  of 
Intent  to  Prefer— Payment  of  Money 
to  a  Creditor— Assignments  Act, 
sees,  2,  3  (1)  :  Robinson  v.  McGilli- 
vray,  602. 

i»  Preferential  Transfer  of  Goods  by 
Insolvent  to  Creditor— Presumption 
— Rebuttal- Absence  of  Fraudulent 
Intent  —  Actual  Advance  of  Money : 
Baldocchi  v.  Spada,  705. 
See  Estoppel  —  Mortgage,  3  —  Ware- 
house Receipts. 

RANKS   AND   BANKING. 

See  Bankruptcy  and  Insolvency,  5  — 
Bills  of  Exchange  and  Promissory 
Notes  —  Interpleader,  3,  4 — Judg- 
ment, 0 — Warehouse  Receipts. 

BEES. 
See   Animals. 

BENEFIT   SOCIETY. 

Kiv'hts  of  Member — Action  for  Dccla ra- 
tion of  Rights. — Domestic  Tribunal — 
Failure  to  Resort  to — Submission  to 
Jurisdiction  —  Refusal  of  Court  to 
Entertain  Action — Costs:  Zilliax  v. 
IndeiK^udent  Order  of  Foresters,  H31. 

BETTING. 
Sec  Criminal    Law,    2. 

BILLS   OF   EXCHANGE   AND   PRO 
MISSORY  NOTES. 

1.  Bill  of  Exchanj:e — Railway  Company 
— I-oan  of  Money  to — Acceptance — 
General  Manaijof  of  Company — Sta- 
tute of  Limitations — Effect  of  Pay- 
ment of  Interest  by  (Jeneral  Manager 
in  Reality  on  His  Own  Behalf— Ab- 
sence of  KuowliHlge  of  Holder  of 
Bill — Inference  as  to  Source  of  Pay- 
ment:  Nickle  v.  Kingston  and  Pem- 
broke R.   W.  Co..   ir».s:   12  O    L    R. 


chase  Price  of  Horse — Finding  as  to 
Signatures — Knowledge  of  Nature  of 
Document  Signed  —  Agreement  Ad- 
mittedly Signed — Reference  to  Notes 
— Holder  in  Due  Course:  Dart  t. 
Quaid,  662. 

3  Promissory  Note — Fraud  in  Frocaring 
Signatures  of  Makers  —  Holder  for 
Value — Suspicious  Circumstances  — 
Failure  to  Make  Inquiry — Findings 
of  Jury — Judge's  Charge:  Gillard  v. 
McKinnon,  311. 

4.  Promissory   Notes  —  Action  on-— De- 

fences— Absence  of  Consideration — 
Plaintiff  not  Bona  Fide  Holder  for 
Value— Collateral  Contract  —  Oral 
Evidence  —  New  Trial :  Clarke  v. 
Union  Stock  Underwriting  Co.  of 
Peterborough,  757. 

5.  Promissory  Notes — Forgery  of  Makers' 

Names  —  Indorsement  in  Name  of 
Firm  —  Liability  of  Non-authorixing 
Partner — Discount  by  Bank — Notice 
or  Knowledge  of  Manager — Circum- 
stances giving  Rise  to  Suspicion  — 
Findings  of  Jury — Disregard  of  one 
—  Rule  615  —  Judgment  of  Court: 
Crown  Bank  v.  Brash,  400,  483. 

See  Judgment,  3 — Landlord  and  Tenant, 
1 — Parties,  1 — Pleading,  1 — Sale  of 
Goods,  5 — Warehouse  Receipts. 

BOND. 

See  Principal   and    Surety. 
BOUNDARY. 
See  Trespass  to  I^nd,   L 

BOUNDARY    LINK. 
See  Highway,  1. 

BRIBERY. 
See  Municipal  Corporations,   lt»,  !-• 

BRIDGE. 

See  Municipal  Corporations,  1— Ne^li 
gence,  11— Water  and  Watercours.-^. 

BROKER. 

Purchase  of  Shares  for  Cui^tomer  oi' 
Margin — Moneys  Advanced  to  Kt^p 
up  Margins— Recovery— Instructioas 
—Usual  Course  of  Dealing— Prn<' 
tice  of  Brokers — Discharge  of  C»s 
tomer — Obligation  of  Broker  to  S**' 
—Several  Orders  Included  in  On^' 
ContriK-t— Interest  —  Hypothecation 
of  Shares  by  Broker— Commisj^ioj' 
Ames  v.  Conmce.  ^M :  12  O.  L  »^- 
435. 


Spp  riendine.  4. 


See  Architect — Assessment  and  Taxes, 
3 — Contract,  14  —  Injunction.  2  — 
Landlord  and  Tenant,  2 — Limitation 
of   Actions,  2 — Negligence,  7. 

BUSINESS  ASSESSMENT.  s 

See  Assessment  and  Taxes,  1. 

HY-LAW. 

See  Costs,  8 — Municipal  Corporations — 
Negligence,  n  —  Schools,  2 — Street 
Railways,    1. 

CARRIEUS. 

Breach  of  Contract  to  Carry  Passenger 
to  Point  in  United  States — Act  of 
Congress  Requiring  Payment  of  Poll 
Tax — Payment  by  Carriers — Collec- 
tion from  I*assenger — I'nlawful  De- 
tention —  Damages  —  Findings  of 
Jury :  Jones  v.  Niagara  Navigation 
Co.,  342;  12  O.  L.  R.  481. 

CERTIORARI. 
See  Criminal  Law,  1. 

CHARGE    ON    LAND. 
See  Dower. 

CHARITIES 
See  Will. 

CHATTEL  MORTGAGE. 

See  Bankruptcy  and  Insolvency,  2.  4 — 
Chose  in  Action,  1 — Interpleader,  2. 

CHi^XiUE. 

See  Bankruptcy    and    Insolvency,    .'»    - 
Timber. 

CHOSE    IN    ACTION, 

1.  H<initable  Assignment  —  Fund  in 
Hands  of  CImttel  Mortgag«»es  — 
Written  Order  by  Mortgagor — Mis- 
take as  to  Balance  Due  —  Assign- 
ment by  Mortgagors — Rival  Claim- 
ants of  Fund — Interpleader  Applica- 
tion— Dismissal  —  Subsequent  Inter- 
pleader Action — Disposal  of  Fund — 
Costs:  Elgie  v.  E<igar,  044. 

-.  Voluntary  Assignment  of  Fund  to 
NVifp  oif  Assignor  —  Informality  — 
Validity  as  l^>iuitabie  Assignment — ^ 
Subsequent  Assignment  for  Value — 
Priority — Notice  to  Holders  of  Fund 
— Executors  —  Oral  Notice  to  One: 
McMurchie  v.  Thompson,  G37. 

^"^^  JMmiigiv*,  1— Insurances  4, 
vni..  vtrr.  o.iv.  n.  sn,  a  _74 


See  Statutes,   1. 

CLASS   SUIT. 
See  Costs,  2 — Parties,  2. 

CLOSE  OF   PLEADINGS. 
See  Pleading,  7. 

CLCB. 
See  Assessment  and  Taxes,   1. 

(COLLATERAL  CONTRACT. 

See  Bills  of   Exchange  and   Promissory 
Notes,  4. 

COMMISSION. 

See  Broker  —  Crown,    1 — Principal  and 
Agent — Vendor  and    Purchaser,  8. 

comp.\:ny. 

1.  Directors — Filling  Vacancies  in  Board 

—  Quorum  —  Special  Meeting  of 
Shareholders  —  Injunction  :  Sovereen 
Mitt,  Glove,  and  Robe  Co.  v.  White- 
side, 279,  582 :  12  O.  L.  R.  638. 

2.  I/oan  Company  —  Loan  Corporations 

Act — Sale  of  Assets  and  I'ndertaking 
of  Company  to  Another  Company — 
Ratification  by  Shareholders — Kights 
of  Holder  of  Terminating  Stock  — 
Substitution  of  Permanent  Shares  in 
Purchasing  Company  —  Assent  of 
Lieutenant-Governor  in  Council  — 
Certificate  of  Attorney-Cieneral  — 
Finality  of — Absence  of  Schedule 
of  Shareholders — Status  of  Holder — 
Creditor  or  Shareholder — Uijiht  of 
WirhdraNval — Amendment  of  Statute 
— Securities  :  licnnon  v.  Empire  Loan 
and  Savings  Co.,  1()2 ;  12  O.  L.  It. 
r)t)U. 

3.  Money      Advauwd      to      Company   — 

Authority  of  President — Negotiations 
for  Formation  of  New'  Company — 
Failure  of  Consideration — Recovery 
of  Money  Advanced :  Eyenden  v. 
Standartl  Art  Manufacturing  Co., 
3S>2. 

4.  Parties    to    Action — Authority    to    Use 

Name— Solicitor — Meeting  of  Share- 
holders— Security  for  Costs:  Wood- 
ruff Co.  V.  Colwell,  302,  314,  41)3. 
.">.  Sale  of  Assets  by  Directors  to  Mana- 
ging Director — Action  to  Set  aside — 
i»i!ection  to  Hold  Meeting  of  Share- 
holders to  lintify  or  Disapprov»* 
Sale:    Ellis   v.    Norwich    Proom   and 


Capital  Stock — Agreement  to  taKe 
Shares  before  Issue  of  Supplemen- 
tary Letters  Patent — No  Necessity 
for  Allotment — Company  having  no 
Shares  to  Sell :  Port  Hope  Brewing 
and  Malting  Co.  v.  Cavanagh,  985. 

7.  Shares — Subscription — Issue  of  Certi- 
ficate— Payment  by  Promissory  Note 
— Estoppel — Action  to  Cancel  Shares 
—Status, of  Shareholder  as  Plaintiff 
—  Right  of  Action  —  Payment  of 
Promissory  Note  Pendente  Lite  — 
End  of  Cause  of  Action  —  Costs  — 
Summary  Application:  O'Sullivan  v. 
Donovan,  319. 

K  Shares  —  Subscription  —  Promissorj- 
Note  given  for  Price — Misrepresenta- 
tion— Condition  —  Absence  of  Allot- 
ment —  Acceptance  of  Plaintiff  as 
Shareholdei- — Estoppel — Recovery  on 
Note:  Fischer  v.  Borland  Carriage 
Co.,  5T1> 

9.  Shares — Subscription — Winding-up    — 

Contributory — Application  for  Stock 
— Withdrawal — Absence  of  Allotment 
and  Notice  —  Notice  of  Call:  Re 
Canadian  Tin  Plate  Decorating  Co., 
Morton's  Case.  531;  12  O.  L.  R. 
594. 

10.  Winding-up  —  Action    begui^    before 

Winding-up  Order  —  I^ave  to  Pro- 
ceed —  Special  Circumstances: 
Titterington  v.  Distributors  Co.,  328. 

11.  Winding-up  —  Application  for  I^avp 

to  Add  Company  as  a  Party  to  an 
Action  against  Directors  for  Mis- 
feasance in  OflSce:  Re  Farmers' 
Loan  and  Saviugs  Co.,  Ex  parte  Too- 
good,  12. 

12.  Winding-up — Contributory  — Director 

— Entries  in  Register — Resolution  of 
Directors — Attempt  to  Get  Rid  of 
Liability:  Re  Cement  Stone  and 
Building  Co.,  Egan's  Case.  260,  320. 

13.  Winding-up  —  Contributory  —  Peti- 

tioner for  Incorporation  — Subscrip- 
tion for  Shares  —  Memorandum  of 
Association — Director  and  President 
of  Company  :  Re  Cement  Stone  and 
Building  Co..  McBean's  Case.  264. 

14.  Winding-up  —  Interest  on  Creditors' 
Claims— Right  to,  after  Winding-up 
Proceedings  Begun:  Rt'  Union  Fire 
Ins.  Co.,  0. 


iljssigiiee    lur    i.>eurui    ui.    v,i.c«««.v»«f 

Resignation  of  Directors :  Re  Rovlne? 
Casket  Co.,  293 ;  12  O.  U  B.  409. 

16.  Winding-up — Writ  of  Elxecation  — 
Seizure  by  Sheriff  of  Goods  of  Com 
panv — Fees  and  Possession  Money: 
Re  Oshawa  Heat,  Light,  and  Fower 
Co.,  Ex  parte  Sheriff  of  Ontario, 
415. 

See  Assessment  and  Taxes,  2 — Bills  of 
Exchange  and  Promissory  Notes,  1 
— -Conspiracy — Constitutional  Law- 
Contract,  5,'  10  — Costs,  la— Dis 
covery,  5— Parties.  7 — Pleading,  2— 
Railway,  3 — Vendor  and  Purchaser. 
6 — W^rit  of  Summons,  2. 

COMPENSATION. 

See  Railway,  3-6— Water  and  Water 
courseq,  2. 

COMPROMISE. 

See  Trusts  and  Trustees,  1. 

CONSENT. 

See  Appeal  to  Divisional  Court,  2  - 
Costs,   12— Timber. 

CONSENT  JUDGMENT. 

See  Account,  2. 

CONSPIRACY. 

Trade  Competition  —  Procuring  Incor 
poration  of  Company  to  Compete 
with  Plaintiffs — Inducing  Plaintiffs 
Servants  to  Leave  Employment  — 
Using  Information  Obtained  in 
Plaintiffs'  Einployment — Appropria- 
tion of  Plaintiffs'  Documents  and 
Chattels  —  Master  and  Servant  — 
Breach  of  Confidence — Injunction  — 
Damages :  Copeland-Chattereon  Co.. 
V.  Business  Systems  Limited,  888. 

See  Pleading,  1. 

CONSTABLE. 

See  Malicious  Arrest  and  Prosecution- 
Parliamentary   Elections,  1. 

CONSTITUTIONAL  LAW. 

Powers  of  Provincial  Legislature  —  Act 
Respecting  Licensing  of  Extra-pro- 
vincial Corpora tion.s  —  Intra  Vire^— 
Company  Carrying  on  Business  in 
Ontario :  International  Text- Book 
Co.  V.  Brown,  835. 

See  Railway.  2. 


CONTRACT. 

1.  Action  to  Set  aside,  for  Improvidence 

—  Delay  in  Bringing  Action  —  In- 
terest in  Partnership — Inadequacy  of 
Price — Fraud  —  Bad  Debts  —  Good- 
will —  Counterclaim  —  Costs:  Van 
Tuyl  V,  Fairbank,  271. 

2.  Construction  —  Advances  —  Share  of 

Profits — Breach — Damages  —  Meas- 
ure of — Possible  Profits:  Battle  v. 
Willox,  5. 

3.  Construction  —  Breach  —  Supply      of 

Logs — O>ndition — Driving  and  Tow- 
ing— Season  for  Towing:  Playfair  v. 
Turner  Lumber  Co.,  614. 

4.  Construction  —  Division  of  Land  — 

Trespass — ^Title — Damages — Scale  of 
Costs :  Scott  V.  Jerman,  813. 

5.  Construction — Sale  of  Shares  in  Com- 

pany— ^Terms  of  Payment  —  Instal- 
ments— Agreement  under  Seal — Ab- 
sence of  Covenant  or  Promise  to  Pay 
for  Shares  —  Refusal  of  Court  to 
Imply  Obligation  to  Pay — Provision 
for  Forfeiture  of  Down  Payment  on 
Default  in  Subsequent  Payments  — 
Mere  Option  of  Purchase:  Finlay  v. 
Ritchie,  176;  12  O.  L.  R.  368. 

6.  Division    of    Estate — Release — Action 

to  Set  Aside  —  Delay  —  Statute  ot 
Limitations  —  Misrepresentations — 
Undue  Influence  —  Improvidence — 
Failure  of  Proof:  Collins  v.  Bobier, 
111. 

7.  Bxclusive   Right    for   Term^.  of   Years 

to  Enter  on  I^nd  and  Drift  for  Oil 
or  Gas — Forfeiture  Clause — Con- 
struction —  Penalty  —  Payment  — 
Time — Lease  or  License — Profits  & 
Prendre — Specific  Performance — In- 
junction— Subsequent  Lease — Regis- 
try Laws  —  Improvements — Refer- 
ence :   Mcintosh   V.  Leckie,  490. 


8.  Lumbering  Operations — Cleaning  out 
Stream — Allowance  for — Proportion 
of  Cost — Driving  Timber — Breach  of 
Contract — Construction  of  Contract 
—  Impossibility  of  Performance  — 
Failure  to  Get  Logs  out — Measure 
of  Damages — Destruction  of  Logs  by 
Fire  —  Negligence — Nominal  Dam- 
iuges — (Interest  —  Costs — Claim  and 
^  f '(Hint**  re  111  i  in  ;     IC.    H.     FkMy    Co.    T. 

l^t'tiMiii    Lumber  (V^,  rtHl,  'MK 


y.  Mining  Liocauon — LFiscovery  oi  jmiu- 
erals — Agreement  between  Prospec- 
tors— Declaration  of  Interests  of  Co- 
owners — Statute  of  Frauds — ^Trust 
— Lease  Taken  in  Name  of  One — 
Agreement  of  Lessee  with  Stranger 
— Construction — Ratification  by  Co- 
owners — Notice  of  Interests  of  Co- 
pwnqfrs — License  to  Mine — ^Taking 
out  Ore — Share  in  Proceeds — Fraud 
— Amendment  —  I^nd  Titles  Act — 
Injunction — Costs :  McLeod  v.  Law- 
son,  McLeod  v.  Crawford,  213. 

10.  Purchase   of   Timber   Limits — Agree- 

ment to  Share  Profits — Denial  of 
Signature — Action  to  Perpetuate 
Testimony  and  Enforce  Agreement 
— Assignee  of  Part  of  Claim — Pur- 
chase for  Benefit  of  Incorporated 
Company — Parties  —  Amendment — 
Declaratory  Judgment :  Millar  v. 
Beck,  501. 

11.  Sale  of  Logs — Action  for  Price — 
Subsequent  Agreement — Finding  of 
Trial  Judge — Appeal  —  Costs — Dis- 
cretion— Payment  into  Court :  Payne 
V.   Murphy,  972. 

12.  Sale  of   Railway  Charter — Share  of 

Promoter  in  Proceeds — Remunera- 
tion for  Services — Amount  Fixed  by 
Referee — Quantum  Meruit  —  Evid- 
ence: Paradis  v.  National  Trust  Co., 
707. 

13.  Supply  of  Gas — Fixing  Rate — Oral 
Agreement  —  Conversations — Evid- 
ence: Selkirk  Gas  and  Oil  Co.  v. 
Erie  Evaporating  Co.,  667. 

14.  Work  and  Materials  on  Building — 
Time  Fixed  for  Completion — Delay 
of  Owner  of  Building — Increase  in 
Cost  of  Materials— Contract  Price — 
Correspondence  —  Quantum  Meruit : 
Sherlock  v.  City  of  Toronto,  646. 

See  Assessment  and  Taxes,  2 — Carriers 
— Copyright — Crown,  1 — Ditches  and 
Watercourses  Act — Division  Courts, 
2  —  Injunction,  1  — Interest — Land- 
lord and  Tenant — Limitation  of  Ac- 
tions, 1 — Lunatic,  2 — Master  and 
Servant,  1  —  Mechanics*  Liens — 
Municipal  Corporations,  15 — Muni- 
cipal Elections  —  Partnership,  1 — 
Payment  into  Court — Pleading,  3 — 
Principal  and  Surety — Railway,  6 — 
Sale  of  Goods — Specific  Performance 
— Statutes,  3 — Stay  of  Proceedings 
— Street  Railways,  1 — Timber  — 
Tntsls  nml  Tni«trPK  Vinidor  and 
l*ii«ri^liii,Ht*r— Vi'mm.  !*.  ^ 


See  Company,  9.  12,  13. 

CONTRIBUTORY    NEGLIGENCE. 

See  Negligence^  5,  9,  10,  11,  12— Street 
Railways,  3-6. 

CONTROVERTED  ELECTIONS. 

See   Parliamentary    Elections. 

CONVICTION. 

See  Criminal  Law — Factories  Act — Jus- 
tice of  the  Peace — Municipal  Cor- 
porations, 2. 

COPYRIGHT. 

Infringement — Drawings  in  Serial  Pul)- 
lication — British  Registration — First 
Publication  —  Imperial  Copyright 
Acts — Employment  of  Author  by 
Publisher — Foreign  Author  Resident 
outside  of  British  Dominions — ^Title 
to  Copyright — Assignment — Contract 
— Publication  by  Author  under  Li- 
cense— Infringement  by  Copying — 
Delivery  up  of  Infringing  Copies: 
Life  Publishing  Co.  v.  Rose  I^lblish- 
ing  Co.,  28:  12  O.  L.  R.  386. 

CORRUPT   PRACTICES. 
See   Parliamentary   Elections.  1. 

COSTS. 

1.  Action — Injunction    —    Partnership — 

Fraud  —  Master  and  Servant — Dis- 
closure by  Servant  of  Master's  Busi- 
ness Secrets — Use  in  another  Action 
— Action  Becoming  Unnecessary — 
Summary  Disposition  of  Costs:  Mit- 
chell v.  Mackenzie,  139. 

2.  Action    by     Execution     (h-editors    for 

Declaration  that  I-.and  Subject  to 
Executions-Class  Suit — Payment  of 
Blxecution  Creditors'  Claim  —  Dis- 
position of  Costs  :  Walkerville  Brew- 
ery Co.  v.  Knittle.  69(1. 

3.  Administration      Procoeding  —  Taxed 

Costs  in  Lieu  of  (Commission — Spe- 
cial Circumstances  —  Consent :  R«' 
(iret^r,  Greer  v.  Gi*eer,  69. 

4.  Defamation — Verdict   for   Defendant — 

Depriving  Defendant  of  Costs — Dis- 
cretion— Rule  113<)  —  (too<1  Cause: 
Byers  v.   Kidd,  759. 

r».  District  Court — Unorganized  Territory 
Act.  s(H*.  11 — Action  beyond  Juris- 
diction of  County  Court — Discretion 
of  District  Court  Judge  as  to  Scale 
of  Costs — Application  of  Rules  of 
Court:   S<haeffer  v.  Arnistrons.  .jr»4. 


— Redemption — Set-off:  Murphy  ?. 
Brodie,  686. 

7.  Motion  for  Better  Affidavit  on  Prodac 

tion  of  Documents — Production  of 
Document  Sought — Costs  of  Motion: 
Canadian  General  Electric  Co.  v. 
Keystone  Construction  Co.,  tVC^. 

8.  Motion  to  Quash  Municipal  By-law- 

Intervening  Statute  Validating:  Bj- 
law — Costs  Left  to  Discretion  of 
Court — Costs  in  Court  of  Appeal: 
Re  Cartwright  and  Town  of  Na- 
panee.  Re  Knight  and  Town  of  Na- 
panee,  65. 

1>.  Postponement  of  Trial — Powers  of 
Judge  in  Chambers  after  Trial:  Lio- 
diard  v.  Toronto  R.  \V.  Co.,  2ii. 

10.  Security  for  Costs — IMaintiff  I.»*a?inF 

Jurisdiction  iiendente  Lite  —  AppU 
cation  for  Security  after  Trial — New 
Trial  Ordered — Delay  in  Applying: 
Gyorg>'   V.   Dawson,  422. 

11.  Taxation  between  Party  and  Party- 

Charges  for  Searches  for  Document* 
— Allowances  for:  City  of  Toronto 
V.  Grand  Trunk  R.  W.  Co.,  olO 
333. 

12.  Taxation — Stenographer's       Fe«3  — 

Evidence    on    Reference — Rule    1145 
— Consent  —  Certificate    of    Master 
Murphy  v.  Corry.  68. 

13.  Winding-up  of  Company — Co^is  of 
Alleged  Contributories  Ordered  to  be 
Paid  out  of  As>!eta — I>eficien^y  of 
Assets — (^osts  of  I'etitioning  Credi- 
tor and  Others — Costs  and  Comp«»n- 
satiou  of  Liquidator  —  Pnoriti»j>  — 
Abatement :  Re  Baden  Machin<»ry 
Co..  555;   12  O.  L.  R.  634. 

See  Appeal  to  Court  of  Appeal.  3 — As- 
sessment and  Taxes,  4— Bankruptcr 
and  Insolvency,  1.  3 — Benefit  Socii?t3 
— Chose  in  Action,  1 — Company,  4,  " 
—Contract.  1,  4,  8,  9,  11 — thrown. 
2 — Damages,  2r— Dismissal  of  Ar 
tion,  1-4 — Dower — Eai^ment — Ex^ 
cutors  and  Administrators,  1 — Hirii- 
wny,  2 — Husband  and  Wife.  4 — Im 
provements — Insuramv,  1.  2 — Intf-r 
e.st — Judgment  Debtor  —  Justice  of 
the  Peace — Landlord  and  Tenant.  2 
— Mechanics*  Liens — Mines  and  Min 
eraLs — Municipal  Cori>orations.  2.  .*>— 
Parliamentary  Elections,  1.  2 — Par 
ties,  2 — IMeadiug.  2,  .'5.  7 — Railway 
5,  G — Trade  Mark — Tre*p«ss  t.< 
Land,  1 — Venue.  3.  S,  9 — Water  aivi 
Watercourses.  2 — Way,    1.  3. 


See   Interest. 
COUNTERCLAIM. 


1.  Ii 


See  Contract,  1,  8 — Landlord  pnd  Ten- 
ant, 1— Pleading,  1,  2,  3— Venue,  2, 
5,   6.  2.  K 


COUNTY   BOUNDARY    LINE   ROAD. 
See  Highway,  1, 

COUNTY  COURT  APPEAL. 
See  Appeal  to  Divisional  Court,  1.  '^-  S 

COUNTY   COURT  JUDGE. 
See    Schools,   2. 

COUNTY   COURTS. 

See  (^osts,  5 — Venue,  5, 

4.  g 

COURT  OF   APPEAL. 
See  Appeal  to  Court  of  Appeal. 

^       COURTS  Se< 


See  Appeal  to  Court  of  Appeal — Appeal 
to      Divisional      C'ourt — Appeal      to 
Privy   Council — Appeal    to    Supreme 
Court  of  Canada — Division  Courts —       ^-  ^ 
Surrogate  Courts. 

COVENANT. 

Restraint  of  Trade — Termination  of 
Partnership — Covenant  not  to  Carry 
on  Similar  Business — Carrying  on 
Business  as  Agent  or  Manager  for 
Another:   Anderson  v.   Ross,  691. 

See    Master   and    Servant,    1 — Partner- 
ship, 2 — Railway,  6. 

CREDITORS. 

See  Parties,  2.  2.  ] 

CREDITORS'   RELIEF   ACT. 

Filing  Sherirs  Certificate — Necessity  for 
—  Afladavit  of  Claimant  —  Ix>cu8 
Standi:  Re  Secord  v.  Mowat,  12  O. 
L.  R.  511. 


See   Money  in  (^urt. 
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CKOWN    LANDS — DlSOtJVKRY. 


'ZO 


CROWN  LANDS. 

See  Timber. 

CROWN    LANDS   AGKNT. 

See   Parliamentary   Electiona,   1. 

CROWN  PATENT. 

See  Aasessment  and  Taxes,  4 — W(^ter 
and  Watercoursee,  2. 

CRUELTY, 
See  Husband  and  Wife,  1. 

DAMAGES. 

L  Assignment  of  Claim  for  Damages  ex 
Delicto — Action  by  Assignee — Cause 
of  Action — Chose  in  Action  —  In- 
validity of  Assignment :  McC^rmack 
V.  Toronto  R.  W.  Co..  467. 

2.  Interlocutory    Injunction — Dissolution 

— ^Time  for  Applying  for  Reference 
— Evidence — New    Agreement — Cost 

Stay    of    Proceedings — Appeal:    Mc- 

I.<eod  V.  Ijawson,  33."). 

3.  Quantum — Personal  Injuries  of  Mar- 

ried Woman — Negligence  of  Street 
Railway  Company — Ebcpenses  Incur- 
red by  Husband — Excessive  Verdict 
— New  Trial:  Clarke  v.  London 
Street  R.  W.  Co.,  185 ;  VJ,  O.  L.  R- 
279. 

See  Carriers — Conspiracy — Contract,  2, 
4,  8 — E}asement — Highway,  4,  5.  6 — 
Injunction,  1 — I^andlord  and  Tenant, 
1,  3,  4 — Master  and  Servant,  1,  2, 
3,  4.  Ji — Municipal  Corporations,  6 
— Negligence,  5 — -Parties,  8 — Rail- 
way, 5 — Sale  of  Goods,  5 — ^Trespass 
to  I^nd,  1,  2 — Vendor  and  Pur- 
chaser, 8 — Water  and  Watercourses, 
1,  3— Way,   1. 

DEBENTURES. 
See  Municipal   Corporations,  3,   15. 

DECLARATORY    JUDGMENT. 

See  Contract,  10 — Husband  and  Wife, 
4 — Limitation  of  Actions,  2 — Muni- 
cipal Corporations,  9. 

DEDICATION. 
See  Highway,  2. 


DEED. 

See  Assessment  and  Taxes,  4 — Dower— 
Fraudulent  Conveyance — Uusbaad 
and  Wife,  2 — Limitation  of  Actions. 
1 — Vendor  and  Purchaser,  3,  7— 
Way,  1— Will.  1. 

DEFA3IATION. 

Slander — Pleading  —  Defence — Striking 
out — Embarrassment  —  Privilege — 
Mitigation  of  Damages:  Grant  v. 
McRae,  304. 

See  Costs,  4 — ^Discovery,  1. 

DEFAULT  JUDCiMENT. 

See  Judgment,  1,  2. 

DEVISE. 

See  Will. 

DIRECTORS. 

See   Company,    1,   5,    11,    12,    13.    15— 
7. 

DISCOVERY. 

1.  Examination    of    Defenduit — Libel — 

Answers  Tending  to  Criminate  — 
Privilege — Evidence  Act — Rule  439: 
Chambers  v.  Jafifray,  26;  12  O.  L. 
R.  377. 

2.  £Ixamination    of    Defendant — Refusal 

to  Answer  Questions — ^Relevancy — 
Pleading — Statement  of  Claim :  Cao- 
avan  v.  Harris,  325. 

3.  Examination  of   Defendant — Scope  of 

— Discovery  of  Mines — Dates  and 
Places:  Crawford  v.  Crawford,  833. 

4.  Examination  of  Officer  of  Defendaot 

Municipal  Corporation — Aldermas 
of  City— Rule  439  (a)  1— instruc- 
tion of — "  Officer  or  Servant " — Leg- 
islative Functions :  Daviea  v.  Sover- 
eign Bank  and  City  of  Toronto,  443: 
12  O.  L.  R.  557. 

5.  Examination    of    Person     for    wbo«e 

Benefit  Action  Defended — Rule  440 
— Manager  of  Assignor  Company: 
Carter  v.  Lee,  499. 

«.  Examination  of  Sen^ant  of  Defend- 
ant—Con. Rules  439  (a),  440,  441 
Van  Koughnet  v.  Toronto  Towel 
Supply  Co.,  683. 


Place  of  Examination  and  Person  of 
Ebcaminer  —  Setting  aside  Order  — 
Practice:  Crowforth  v.  Gummerson, 
799. 

H.  Production  of  Documents — Privilege — 
Sale  of  Patent  Rights — Letters  be- 
fore Sale :  Outerbridge  v.  Oliphant. 
494. 

See  Costs,  7 — Dismissal  of  Action,  1. 

DISMISSAL  OF   ACTION. 

1.  Motion  to  Dism^iss  fer  Failure  of 
Plaintiff  to  Attend  for  Examination 
for  Discovery — Illness  of  Plaintiff — 
Medical  Evidence  as  to — Undertak- 
ing to  Proceed  to  Trial — Elxcuse  for 
Delay  —  Increased  Security  for 
Costs:  Appleyard  v.  Mulligan,  500, 
624. 

2.  Want  of  Prosecution — Cause  of  Ac- 
tion— Abatement — No  Question  but 
that  of  Costs  Remaining :  Sheard  v. 
Menge,  449. 

:i.  Want  of  Prosecution — End  of  ('ause 
of  Action — Dispute  as  to — Summary 
Jurisdiction  to  Dispose  of  Costs  in 
Chambers:  lloldsworth  v.  Gaunt. 
428. 

I.  Want  of  Prasecution — Refusal  to  Dis- 
miss— ^Terms — Change  of  Venue — 
Speedy  Trial — Costs :  Patterson  v. 
Todd,   8(J8. 

See  Insurance,  2 — Timber. 

DISTRESS. 

See  liandlord  and  Tenant,  1. 

DISTRIBUTION  OF  ESTATES. 

See  Will. 

DISTRICT  COURTS. 

See  Costs,  5, 

DITCHES     AND   WATERCOURSES 
ACT. 

Award — Reconsideration  —  (^'onstruction 
of  Ditch — Charge  for  Engineer's  Ser- 
vices— lietting  Work — Breach  of 
Contract  —  Reletting:  Cudahee  v. 
Township  of  Mara.  42.3:  12  ().  L. 
R.  522. 


1.  Jurisdiction — Interpretation    of    Stat- 

ute— Public  Health  Act  —  Prohibi- 
tion :  Re  Township  of  Ameliasburg 
V.   Pitcher,  915. 

2.  Territorial       Jurisdiction — Contract — 

Statute  of  Frauds — Cause  of  Action 
— Where  Arising — Sale  of  Goods — 
Acceptance — Place  of  Delivery  — 
Prohibition :  Re  Taylor  v.  Reid,  623. 
763. 

See  Attachment  of  Debts,  1 — Pleading, 
1— Statutes,  3. 

DIVISIONAL  COURT. 

See  Appeal  to  Divisional  Court. 

DOCUMENTS. 

See  Discovery,  8. 

DOMESTIC   TRIBUNAL. 

See    Benetit    Society — Medical     Practi- 
tioner. 

DOWER. 

Lands  Subject  to  Charge  for  Mainten- 
ance— Exchange  for  Other  Lands — 
Conveyance  to  Chargee — Recital  — 
Evidence  to  Contradict — Right  to 
Dower  Subject  to  Charge  and  to 
Lien  for  Improvements  —  Costs: 
Smith  v.  Smith,  654. 

Seo    Will,   3. 

DRAINAGE. 
Seo   Municipal   Cor|>oration8.   5-8. 

DRUGGIST. 
Se*»  Negligence,  1. 

EASEMENT. 

Light — Air — Ventilation  —  Private  Way 
— PrescTiption  —  Proof — Injunction 
— Damages — Cost>j :  Davids  v.  New- 
ell,   297. 

See    Injunction.    2 — Limitation    of   Ac- 
tions, 2— Way,  2. 

ELECTION. 

See  Criminal  Law,  3 — Parties,  4. 

ELECTRIC  POWER. 

Sof^   ^fuTilripal   Corporations^    15, 


r 


Soo    Npjflipence,   C. 

ENGINEEU. 

See  DitcliHs  and  Wateicoui*ses  Act — 
Muuicipal  Corporations,  6.  7 — Street 
Railways.  1 — Water  and  Water- 
courses, 6. 

EQUITABLE  ASSIGNMENT. 

See  Chose  in  Action,  1,  2. 

EQUITABLE    RELIEF. 

See   Vendor  and  Purchaser,  3. 

ESTATE. 


Sec   Will. 


ESTOPPEL. 


Accounts  of  Municipal  Treasurer — Giv 
ing  Credit  for  Balance  Due  to  Muni- 
'cipality  from  Estate  of  Former 
Treasurer — Recovery  from  Munici- 
pality of  Moneys  Paid  by  Treasurer 
out  of  his  own  Pocket — Statements 
of  Account — Audit — Dividends  on 
Insolvent  Estate  of  Former  Treas- 
urer— Neglect  to  Proceed  against 
Sureties — Laches — Inquiry  as  to 
Ijoss — Reference:  I^slie  v.  Town- 
ship of  Malahide,  511. 

See    Bankruptcy    and    Insolvency,    2  — 
Company,    7,    8 — Insurance,    5. 

EVIDENCE. 

Master's  Office — Reference  to  Take  Part- 
nership Accounts — Preliminary  Ex- 
amination of  Defendant  as  to  Sur- 
charge— Discretion  of  Master  to  Dir- 
ect— Appeal — Place  of  Ehcamination 
— Defendant  Resident  out  of  the 
Jurisdiction — Power  to  Direct  At- 
tendance at  Place  within  Jurisdic- 
tion— Foreign  Commission — Naming 
Master  as  Commissioner:  Connolly 
V.  Connor,  74 ;  12  O.  L.  R.  304. 

See  Assessment  and  Taxes,  4 — Bank- 
ruptcy and  Insolvency.  3 — Bills  of 
Exchange  and  Promissory  Notes,  4 
—Contract,  10,  12,  13— Costs,  12— 
Criminal  I^w^  3,  4 — Crown,  2 — 
Damages,  2 — Discovery  —  Executors 
and  Administrators.  1 — Justice  of 
the  Peace — Landlord  and  Tenant.  2 
— Lunatic,  2 — Master  and  Servant. 
1— Negligence,  8 — Sale  of  Goods,  2 
— Vendor  and  Purchaser,  7 — Way.  3, 


See  Judgment    Debtor. 

EXAMINAITON  OF  PARTIES. 
See   Discovery. 

EXCESSIVE  DISTRESS. 
See  landlord  and  Tenant,  1. 

EXECUTION. 
See  Company,   16. 

EXEC^UTION  CREDITORS. 
See  Costs,  2 — Mortgage.  3. 

EXECUTORS     AND     ADMINISTTRA 
TORS. 

1.  Action  by  Physician  against  Elxecutrix 

of  Deceased  Patient — Remuneration 
for  Professional  Services — Account 
— Evidence  —  Corroboration — Costs . 
Wilson  V.  BedsoD,  446. 

2.  Administrator  pendente  Lite — Powen 

of  High  Court  and  Surrogate  Court 
as  to  Appointment  of — Removal  of 
Cause  from  Surrogate  Court  into 
High  Court :   Re  Gooderham,  685. 

o.  Jurisdiction  of  Surrogate  Court—© 
Vict.  ch.  17.  sec.  18  (0.>— Compen 
sation  of  Administrators  PtyaWf 
out  of  Portion  of  Estate — ^Tnwt 
Fund  Set  apart — Practice — Intitul- 
ing of  Order:  Re  Church,  983:  12 
O.  L.  R.   18. 

See  Account,  2 — Chose  in  Action.  2— 
Costs.  6 — Interpleader,  3.  4 — Master 
and  Servant,  4 — Mortgage.  1 — Sor- 
rogate  Courts— Will. 

EXEMPTIONS. 

See  Assessment  and  Taxes,  2, 

EXPROPRIATION. 

See  Municipal  Corporations,  9 — Raii- 
way,  3,  4— Water  and  Waterrontsc*. 
2. 

EXTRA-PROVINCIAL   CORPORA 
TIONS. 

Se«'  (Constitutional  Law. 


Meaning  of  "  Factory  " — Application  of 
Act  to  Tailor  Shoi) — Sanitary  Con- 
veniences— Neglect  to  Provide — I>iity 
of  Owner  of  Building  I^eased  for 
Shop — Duty  of  Lessee  as  Employer 
— Construction  of  Act — Conviction  of 
Owner :    Rex   v.   Ferguson,  1)57. 

See  Master  and  Servant.  2 — Police 
Magistrate.  1. 

FAUM    CUOSSIXG. 

Set*  Railway,  5. 

FARMERS'    SONS. 

Sf?e  Schools.  1. 

FATAL    ACCIDENTS    ACT. 

See  Master  and  Servant.  10 — Negli- 
gence, 1, 

FENCES. 

Se«»  Negligence,  3. 

FIRE   INSrUANCE. 

Se<'  Insurance,  2,  3. 

FIXTURES. 

See  landlord  and  Tenant,  4. 

FOREIGN  COMMISSION. 

See  Evidence. 

FOREIGN   DEFENDANTS. 

See  Writ  of  Summons. 

FORFEITI^RE. 

Bee  Contract,  5,  7 — ^Timber — Vendor 
and  Purchaser,  3. 

FOR(JERY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  5. 

FRAUD. 

See  Arrest — Assessment  and  Taxes,  4 — 
Bankruptcy  and  Insolvency — Bills  of 
Exchange  and  Promissory  Notes.  3 
— Company.  8 — Contract,  6,  9 — 
Costs,  1 — Crown,  2 — Partnership,  1 
— Pleading,  5,  (5 — Surrogate  Courts 
— Vendor  and  Purchaser,  5 — Ware- 
house Receipts. 


Issue  as  to — Determination  in  Flavour  of 
Validity — Appeal  —  Evidence  that 
Conveyance  Made  as  Security  only 
— Refusal  to  (iive  Relief:  Schuel  v. 
Hamilton,  563. 

See  Husband  and  Wife,  2,  4. 

GARNISHMENT. 

See  Attachment  of  Debts. 

GIFT. 

See  Husband  and  Wife,  2,  4. 

GOODWILI^ 

See  Contract,   1, 

GROSS  NEGLIGENCE. 

See  Highway,  '» — Trespass  to  Land,  2. 

GUARANTEE. 

See  Principal  and  Surety — Trespass  to 
Land,  1. 

HAWKERS. 

See  Municipal  Corporations,  2. 

HIGH  COURT  OF  JUSTK  E. 

See  Appeal  to  Divisional  Court — Exe- 
cutors and  Administrators,  2  — 
Schools,  2. 

HIGHWAY. 

1.  County  Boundary  Line  Road — Devia- 

tion —  Adoption  of  Road  already 
constructed — Municipal  Act,  sec.  654 
— Construction  —  Award — Jurisdic- 
tion of  Arbitrators  —  Absence  of 
Necessary  Preliminaries  —  Counsel 
Attending  before  Arbitrators  under 
Protest :  Re  Township  of  Normanby 
and  Township  of  Carrick,  908. 

2.  Dedication  —  Plan  —  Registration — 

I^ts  Sold  Fronting  on  Highway  hb 
I>aid  out — Incorporation  of  Village 
— Costs :  McGregor  v.  Village  of 
Watford,  479. 

3.  Non-repair — Injury   to   Person — Loose 

Iron  Lid  of  Catch-basin  in  Side- 
walk —  Absence  of  Defect  in  Con- 
struction —  Negligence  —  Notice — 
Inference  —  Municipal  Corporation : 
Hobin  V.  Citi-  of  Ottawa.  101,  589. 


Liability  of  Municipal  Corporations 
— Damages:  Campbell  v.  Townships 
of   Brooke  and   Metcalfe,   292. 

5.  Non-repair — Injury    to    Person — Snow 

and  Ice — Notice  to  Municipal  Cor- 
poration— (irosH  Negligence  —  Dam- 
ages :  Ludgate  v.  City  of  Ottawa, 
257.  865. 

6.  Obstruction  by  Committee  of  Council 

of  Township — Stakes  in  Highway  to 
Mark  Course  of  Ditch — Misfeasance 
— Liability  of  Corporation  for  Acts 
of  Committee — Injury  to  Pedestriau 
on  Highway — Damages:  Biggar  v. 
Township  of  Crowlaud,  819. 

See  Jury  Notice,  1 — Negligence.  6,  8 — 
Railway,  1,  7 — Street  Railways — 
Trespass   to  Land,  1. 

HIRING. 

See  Master  and  Servant,  1. 

HUSBAND  AND   WIFE. 

Alimony — Cruelty  not  Amounting  to  Per- 
sonal Violence  —  Threats  —  Wife 
Leaving  Husband — Justification  — 
Findings  of  Trial  Judge — Appeal : 
Lovell   V.   Lovell,  517. 

2.  Land  Purchased  by  Husband  —  Con- 

veyance Taken  in  Name  of  Wife — 
Gift  or  Settlement  —  Intention  — 
Evidence  —  Improvidence — Absence 
of  Relation  of  Confidence — Undue 
Influence  not  Shewn — Want  of  In- 
dependent Advice :  Jarvis  v.  Jarvi». 
JX)2. 

3.  Marriage  before  1859— Right  of  Wife 

to  Dispose  by  Will  of  Property  Ac- 
quired after*  Marriage:  Jordan  v. 
Frogley,   205. 

4.  Moneys   Borrowed   on   Insurance   Pol- 

icy on  Life  of  Husband  of  which 
Wife  is  Beneficiary — Separate  Prop- 
erty of  Wife — Business  of  Wife — 
Interest  of  Husband — Moneys  De- 
rived from  Business  —  Ekecution 
against  Husband  as  Member  of  Part- 
nership— Proi)erty  Liable  to  Satisty 
Execution — Declaratory  Judgment — 
Inquiry — lieference — 'Costs:  Hoga- 
boom  V.  Hill,  :^V2,  815.  979. 

See  Chose  in  Action,  2 — Damages,  t\. 

HYPOTHECATION  OF  SHARES 
See  Broker. 


See  Vendor  and  Purchaser,  3. 

ILLEGAL  DISTRESS. 

See  Ijandlord  and  Tenant,  1. 

IMMORAL  CONTRACT. 

See  Vendor  and  Purchaser,  3. 

IMPOSSIBILITY    OF    PERFORM 
ANCE. 

See  Contract.  8. 

IMPROVEMENTS. 

Mistake  of  Title  —  Improvements  mad* 
after  Demand  of  Possession — Delay 
in  Bringing  Action — Lien— Refer- 
ence— Costs :  Corbett  v.  Corbett,  88 : 
12  O.  L.  R.  268. 

See  Contract,  7 — Crown,  2— Dower- 
Landlord  and  Tenant,  2 — Trusts  and 
Trustees — Water  and  W^aterconrao, 
4. 

IMPROVIDENCE. 

See  Contract,  1,  6— Crown,  2— HusbaDd 
and  Wife,  2. 

INCOME    ASSESSMENT. 

See  Assessment  and  Taxes,  2. 

INDEMNITY. 

See  Parties,  7 — Trespass  to  Umu'I.  1. 

INDEPENDENT   CONTRACTOR. 

See  Trespass  to  T^nd,  2. 

INFANT. 

See  Master  and  Servant,  9 — Negligence. 
5,  (i — Payment  into  Court. 

INJUNCTION. 

1.  Interim    Injunction — Breach    of   Con- 

tract— Ability  of  Defendant  to  R^ 
spond  in  Damages — AflSdavit  Sworn 
before  Issue  of  Writ  of  Summons- 
Dissolution  of  Injunction :  Northeni 
Construction  Co.  v.  Swanson.  267. 

2.  Interim  Injunction — Interference  witi 

Ancient  Lights — EJrection  of  ^"^^ 
ing — Speedy  Trial :  London  aw 
Canadian  Loan  and  Agencv  Co.  v. 
National  Club,  201. 


7,  9 — Costs,  1 — Damages,  2 — Ease- 
ment —  Landlord  and  Tenant,  3  — 
Limitation  of  Actions,  2 — Munipipal 
Corporations,  G  —  Parties,  2 — Rail- 
way, 3— Schools.  1— Timber— Tres- 
pass to  I^nd,  1 — Water  and  Water- 
courses, 3. 

INSOLVENCY. 

See   Bankruptcy  and  Insolvency. 

INSPECTOR    OF    PRISONS. 
See  Crown,  1. 

INSURANCE. 

1.  Accident — Action   on   Policy — Applica- 

tion for  Policy — Untrue  Statement 
by  Insured — Findings  of  Jury — No 
findings  as  to  Materiality — New 
Trial — Costs:  Thomson  v.  Maryland 
Casualty  Co.,  508. 

2.  Fire — Breach  of   Statutory   Condition 

— Subsequent  Insurance  without  As- 
sent of  Defendants — Notice — Know- 
ledge of  Sub-agent — ^Dismissal  of  Ac- 
tion on  Policy — Refund  of  Premium 
— Costs:  Imperial  Rank  of  Canada 
V.  Royal  Ins.  Co.,  14H;  12  O.  L. 
R.    519. 

3.  Fire — Subletting  of  Premises — Change 

in  Nature  of  Risk — Notice  to  or 
Knowledge  of  Assured — Notice  to 
Insurance  Company — Knowledge  of 
Agent — Absence  of  Notice  in  Writ- 
ing— Statutory  Conditions  —  I^and- 
lord  and  Tenant — Control  of  Land- 
lord :  London  and  Western  Trusts 
Co.  V,  Canadian  Fire  Ins.  Co.,  273, 
872. 

4.  Life — Assignment  of  Policy — Assignee 

for  Value — **  Beneficiary  " — Insur- 
ance Act — Identification  of  Policy — 
Equitable  Right — Creditors:  Thom- 
son V.  Macdonnell,  721. 

5.  Life — Benefit   of   Wives   and   Children 

— Attempted  Change  of  Beneficiary 
from  Wife  to  Children — Application 
of  Law  Ebcisting  at  Time  of  Attempt 
— Statute — Amendment  Conferring 
Power  to  Change — Interference  with 
Vested  Right — Retroactivity — Estop- 
pel :  Cartwright  v.  Cartwright,109 : 
12  O.  L.  R.  272. 

♦>.  Life — Change  in  Beneficiary — "  Instru- 
ment in  Writing** — Incomplete  Will 
— Operation  of — Insurance  Act :  Re 
JtinsPTi,    111    12    O.    L.    R,    ax 


during  Lifetime  of  Assured — Failure 
to  Make  New  Designation — Children 
Entitled  in  Equal  Shares:  Re  Hen- 
derson and  Canadian  Order  of  Odd- 
Fellows.  117. 

See  Benefit  Society — Crown,  1 — Hus- 
band  and   Wife,   4 — Interest. 

INTENT  TO  DEFRAUD. 

See  Arrest. 

INTENT    TO    PREFER. 
See   Bankruptcy   and   Insolvency. 

INTEREST. 

Assignment  of  Insurance  Policy  in  Trust 
to  Secure  Debt  and  Future  Prem- 
iums— Contract  for  Payment  of  In- 
terest —  Construction  —  Rate  and 
Mode  of  Computinc  Interest — Inter- 
est Act — Application  —  Statute  of 
Limitations  —  Trustee — Costs — Sub- 
rogation— Counsel  Fees — Question 
between  Defendants :  Robinson  v. 
^tna   Ins.  Co.,  949. 

See  Bills  of  Exchange  find  Promissory 
Notes,  1 — Broker— Company,  14--- 
Contract.  8 — Crown,  1 — Judgment, 
2— Railway,   6. 

INTERPLEADER. 

1.  Action  for — Previous  Refusal  of  Sum- 

mary Application — Stay  of  Proceed- 
ings in  Separate  Actions  Broucrht 
against  Interpleading  Parties :  Elgie 
&  Co.  v.  Edgar.  Edgar  v.  Elgie  & 
Co.,  Clemens  v.  Elgie  &  Co.,  307. 

2.  Application   for   Order — Stakeholder — 

Chattel  Mortgage — Surplu.s  in  Hands 
of  Mortgagee — Claim  lender  Order 
for  Payment  of  Pnrt  of  Surplus^— 
Claim  under  Purchase  from  Mort- 
gagor: Re  Elgie.  FJdgar,  and  Clem- 
ens,  33,   299. 

3.  Moneys  Deposited  in  Bank — Death  of 

Depositor — Will — Judgment  Estab- 
lishing— Rights  of  Executor — Ad- 
verse Claim  under  Agreement :  Re 
Dominion  Bank  and  Kcmedy,  755. 
834. 

4.  Monev   Depasited    in    Bank   to   Credit 

of  Three  Executors — Right  of  Two 
to  Withdraw — Dispute — Right  of 
Bank  to  Interplead — Bank  Act:  Re 
Bank  of  Toronto  and  Dickinson,  323. 

Se**  Cho«!e  in  Action^   !» 


See  Alunicipjil  c'oriM^ratioDs,   10-1*1. 

INVESTMENT. 

800   Mortsnge,   1. 

lltltKarLAlUTY. 

Hvi^  *hHli,iu*^nt,  2  —  ,lnry   Notice,   1   — 
Vemip.  9, 

JOINI»KU  or   Px^HTIKS. 
Hi***   Parties. 

J*  n  ST    T<  HIT-FKASUKS. 
Ei't-    AJjiHtPi"    iitii]    Servimi,    4. 
.irDGMENT. 

1.  Hefaiilt    .1  lidjcmf^Dl  —   Molioti    to    tier 

iisiilo — Defem-e —  M^^rits — L*»avp  la 
Defc^ud  —  Ternts — Juff^raeiit  Strimi- 
injf  »i#«  StHurity — ( Wt» :  Hank  of 
Nova    ScoMrt    v.    Fpr^niKOO,   fW>7, 

2.  Issue  HB  to   VuHdity  of  l>rfaiitt   Judg- 

ment —  Motion  to  Set  HSHie  Judg- 
mfQl  after  iri  \Vai>s  —  HerviLv  of 
Wril  fif  SimiQions— "  Si^nitiK  Judg- 
m**tit  '* — Siiffiri<^iH\v — Form  of  Jn<lg- 
tnpiit — Sp*^<iol  IndorspmiMit  of  Writ 
^Price  of  (iowiK  Sold — Stated  Ac- 
I'ount  —  lntpre**l  —  Nullity  of  Judu- 
riieni^ — Irregulttrity  —  Hettin^  aside 
Judgm<^nt — Tortus:  c;r<»pn  v.  <T<*orge, 
247.  787, 

3.  Summary   Judjjmetit— Uul<*  tltKl  —  Ac- 

tion oD  ProTiii.ssMiry  Note  —  Defenci? 
— Note  tiiv^n  on  ("^onditiotial  IToder- 
taking:   Hjuii**h   v.   Vt*Jiral^y,  8oti. 

4.  Simimiiry  Judgmput  ~  Rule  fiOS^De- 

fpiicH — Fiiilure  to  SJimv — Refusal  of 
]j'in^  to  File  Secomi  Affidavit — Om- 
ditional  Leave  to  hefead — 'Payraont 
into  Court :  Crown  Rank  of  Canftda 
V.  Bull,  8,  77. 

5  Stimtuary  Judgment  —  Rule  tlOJI — De- 
lay in  Applying  —  I  >»'fefices*  —  Die- 
missal  of  Motion  :  tirrmnn  Aimerk-an 
Kflnk  V.  KeyHtone  Supar  Co.»  tK14 ; 
12  II.  L.   R.  555. 

6,  Summary  Judgment — Rule  ij(X^ — Sug- 
CHHied  EK?font*e — Bunk  ~  Ai-ctmnt  ^ 
lii*ferenc'<» :  Montgonierv  \\  Rjan. 
4m,  467. 


tion  for  Money  Demand — Effect  0! 
Del  ay — 1  'a  y  men  t  in  u»  Cuart :  Ukkt- 
field  I'ortlfind  CVineni  Co.  v.  K  A- 
Bryan  Co.,  305. 

See  Account.  2 — Bilb  of  Exchange  an^ 
Promisaoi'y  Notea,  5. 

JUDGMENT  CREDITUUa 

Sw  Creditors'  Relkf  Act  ^  Money  tn 
Court, 

JUDGMENT  DEBTOR. 

Exnrai nation  of — Costs  of — ^Kxaminatififi 
of  Trnnsferee—D imposition  of  Cogt» 
Travii^s  v.  Hales,  118, 

JlinriAL  PROCEEDING. 

See   Lunatic,  1. 

JURISDICTION, 

See  Benefit  Society  —  Costs.  5  —  Dm 
missal  of  Action.  3 — 'Divisdon  C(»un4 
— Highway.  1— Mines  and  Miner»l» 
— Parliamentary  Electioni^.  3 — Paj- 
ment  into  Court^ — Pleading.  1,  S— 
Police  Magistrate.  2 — StflintcB,  1  — 
Surrogate  Courts. 

Jt^RY. 


ft  la   —    Appeal    to    DivliiianAJ 
1   —   Bfllu  of  Exchange  and 


See  Aniraali 
(Vjnrt,  1  — 
Promissory  Noten.  I^.  5 — i'nrnn^— 
Insurance,  1 — Mai^ter  and  Setraiit, 
:Uy,  !>12—N>gligencv,  4-<V  1*.  10.  12. 
1.^ — Street  Railways.  2.  X  4.  t*r— V**© 
dor  and  Purchaser,  8. 

JIRY    NariCE. 

1.  Irregularity  —  Sinking  out  —  Actiw 

against  Municipal  Corporatioo  ^ 
Non-repair  of  Highwny :  Bum*  t 
City  of  Toronto,  8C7. 

2.  Striking  oui    —  Sei»arat»'   Sittitiga  few 

Jury  and  Nun -jury  t.'a«e9 — Pmcti**: 
Montgomery  v.  Ryan.  855, 

JUS  TERTII. 
See  Timber. 

Jt^STICE  OF  THE  PEACE. 

f*onviction — ^Llquor  License  Act — Wei^fct 
of  Evidemje — Review  ou  Motioa  it> 
Qua^h  —  Conduct  of  Magii?iTiit»»  -- 
Co»tR!   Rex  V.  McArthur,  fW. 
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KEEPING   CUMMUN    BhTTfNG 


See  Lunatic,  1 — Police  Magistrate. 

KEEPING  COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  2. 

•    LACHES. 

See  Contract,  6  —  Estoppel — Municipal 
Corporations,  14  —  Municipal  Elec- 
tions. 

LAND  TITLES  ACT. 

See  Contract,  9 — Crown,  2. 

LANDLORD  AND  TENANT. 

1.  Distress   for   Rent   —   Suspension   of 

Remedy — Promissory  Note — Rent  of 
Chattels  —  Abatement  of  Claim  — 
Illegal  Distress — Excessive  Distress 
— ^Detention  of  Chattels — Damages — 
Counterclaim :  Armstrong  v.  Sher- 
lock, 577. 

2.  Lease  of  Property  of  Municipal  Cor- 

poration— £b[piration  of  Term — Pay- 
ment by  Corporation  for  Buildings 
and  Permanent  Improvements  — 
Filling-in  of  Water  Lots  —  Work 
Done  under  Prior  Leases — E)vidence 
as  to  Meaning  of  "  Permanent  Im- 
provements " — Admissibility —  Work 
Done  by  Sub-tenant  —  Arbitration — 
Value  of  Buildings  —  **  Worth  "  — 
Costs — Powers  of  Official  Arbitrator 
— Statute — Retroactivity  —  Practice 
and  Procedure — Discretion — Appeal : 
Re  Dalton  and  City  of  Toronto.  154 ; 
12  O.  L.  R.  582. 

3.  Oral  Agreement  for  Lease — Tenant  in 

Possession  —  Disturbance  of  Posses- 
sion— Trespass — Lease  to  Stranger — 
Notice — Registry  Laws — Damages — 
Injunction:  Hare  v.  Krick,  620. 

4.  Vault  Door  Placed  on  Demised  Prem- 

ises by  Tenant — Annexation  to  Free- 
hold —  Fixture  —  Removal  after  Ex- 
piry of  Term  —  Waste  —  Damages  : 
Cronkhite  v.  Imperial  Rank  of  Can- 
ada, 18. 

See  Insurance,   3. 

LEASE. 

See  Landlord  and  Tenant — Railway.  H 
— Specific  Performance,  1. 

LEASE  OR  LICENSE. 

Soe  (^ontract,   7. 


HOUSE — LIQUOR    LICENSE    ACT. 

LEAVE  AND  LICENSE. 

See  Water  and  Watercourses,  5. 

LEAVE  TO  APPEAL. 

See  Appeal  to  Court  of  Appeal. 

LEAVE  TO  DEFEND. 

See  Judgment,  1,  2,  4 — Pleading,  7. 

LEAVE  TO  PROCEED. 

See  Company,  10. 

LEGACIES. 

See  Will. 

LIBEL. 

See  Discovery,  1. 

LICENSE. 
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See  Contract,  9 — Copyright — Municipal 
Corporations,   2,   4 — Timber. 

LIEN. 

See  Dower — Improvements — ^M  iM'htinic«' 
Liens — Partnership,  2. 

LIFE  INSURANCE. 

See  Insurance,  4-7. 

LIGFIT. 

See  E3a8ement — Injunction,  2. 

LIMITATION  OF   A(^TIONS. 

1  Conveyance  of  Land  —  Security  — 
Agreement — Default — Redemption  — 
Sale  by  Public  Auction — Possession : 
Patterson  v.  Dart,  800. 

12.  Title  by  Possession  to  Upper  Storey 
of  Building  with  outside  Landing  and 
Staircase — Declaratory  Judgment  — 
Refusal  of  —  Injunction  Restraining 
Defendants  from  Interfering  with 
Possession  of  Portion  of  Building — 
Easement :  Iredale  v.  Ivoudon,  963. 

See  Bills  of  Exchange  and  Promissory 
Notes.  1  —  Contract,  ^^ — Interest  — 
Railway,  5. 

LIQUIDATOR. 
See  Parties,  7. 

LIQUOR  LICENSE  ACT. 

See  Justice  of  the  Peace  —  Muuicipal 
Corporations,  10-14. 


85 


lX>AN~MASrKR  AND  SEUVANT. 
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LOAN. 

Bee  B\\\»  of  Exchange  and  Promissory 
Notes,  1 — Company,  3, 

LOAN  COMPANY. 

Bee  Company,  2. 

LOAN    ( OKPOItATIONS    ACT. 

See  (Company,  2. 

LOCAL    MASTER. 

Bee  Appeal  to  Divisional  Court,  2. 

LOCAL  OPTION  BY-LAW. 

Bee  Municipal    Corporations,    10-14. 

LORD  CAMPBELL'S  ACT. 

Bee  Master  and   Servant,  10  —  Negli- 
gence, 1. 

LUNATIC. 

L  Magistrate's  Commitment  of  Sane 
I'erson  as  a  Lunatic — Judicial  Pro- 
ceeding —  Subsequent  Discharge  — 
Action  for  Damages  —  Malicious 
Prosecution  —  Failure  to  Prove 
Favourable  Termination:  Bush  v. 
Park,  566;  12  O.  L.  B.  180. 

2.  Moneys  Expended  in  Maintenance  of 
Lunatic  not  so  Found — ^Right  to  Re- 
cover— Ability  to  Contract  —  Neces- 
saries —  Evidence;  Prest  v.  Prest. 
650. 

MAINTENANCE. 

See  Dower — Lunatic,  2. 

MALICIOUS  ARREST  AND  PROSE- 
CUTION. 

Arrest  by  Person  Employed  as  Watch- 
man by  and  Api>ointed  Constable  on 
Recommendation  of  Railway  Com- 
pany— Liability  of  Railway  Company 
— Express  or  Implied  Authority — 
Interference — Railway  Act:  Thomas 
V.  Canadian  Pacific  R,  W.  Co.,  Busii 
V.  Canadian  Pacific  R.  W.  Co.,  03. 

See  Lunatic,  1. 

MANDAMUS. 

See  Mines  and  Minerals. 

MANDATORY   ORDER. 

See  Way,  1. 


MARRIAGE. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Contract  of  Hiring — Covenant  by  Ser- 

vant not  to  Enter  fnlo  Similar  Ekn 
ployment  at  Termination  of  E^ngage 
ment — Oppressive  and  Void  Contract 
— Wrongful  Dismissal — Damages  — 
Evidence  —  Admissibility :  Harrison 
V.  Cornell,  607. 

2.  Injury   to  Servant — Negligence — ^Dao- 

gerous  Machine — Absence  of  Guard 
— ^i^actories  Act — ^Proximate  Cause 
of  Injury  —  Damages:  McBain  ▼. 
Waterloo  Manufacturing  Co.,  333. 

3.  Injury   to   Ser\'ant — Negligence — Dan- 

gerous Work  —  Neglect  to  Provide 
Safeguards  —  Evidence  for  Jury  — 
Excessive  Damages :  Allan  t. 
Sawyer-Massey  Co.,  260;  12  O.  L. 
R.  282. 

4.  Injury   to   Servant — Negligence — Dan- 

gerous Work — Proximate  Cause  ot 
Injury — Findings  of  Jury — Common 
Law  Liability  —  Workmen's  Com 
pensation  Act — Joint  Tort-feasors— 
Death  of  One — Action  against  Sur- 
vivor and  Executors  of  Deceased — 
Excessive  Damages  —  New  THal: 
Casselman  v.  Barry,  108. 

5.  Injury    to    Servant — Negligence — ^De- 

fect in  Machine — Findings  of  Jury : 
McCarthy  v.  Kilgour.  515. 

6.  Injury  to  Servant  —  Negligence — I>e- 

fective  Condition  of  Machine — ^Find- 
ings of  Jury:  Council  v.  Ontario 
Lantern  and  Lamp  Co.,  201. 


7.  Injury  to  Servant — Negligence — ^De- 
fective Scaffolding  —  Liability  at 
Common  Law  —  Workmen's  Com- 
pensation Act — Want  of  Inspection: 
Keiller  v.  John  Inglis  Co.,  170. 


S.  Injury  to  Servant  —  Negligence  — 
Workmen's  Compensation  Act — No- 
tice of  Accident — ^Reasonable  Bxcnsr 
for  Failure  to  Give  —  Release  of 
Cause  of  Action  —  Inadequacy  of 
Payment  —  Surrounding  Cirtmrn- 
stances — Invalidity :  Smith  v.  Mc- 
intosh, 472, 


Fellow  IServant  —  Workmen s  Com- 
pensation Act  —  Person  to  whoet 
Orders  Plaintiff  Bound  to  Conform 
—  Evidence  —  Findings  of  Jury  — 
Damages — Claim  of  Father  of  Infant 
Plaintiff  for  Medical  Expenses  and 
Loss  of  Services — Absence  of  Evi- 
dence to  Support  —  Infant  Plaintiff 
Apprenticed  to  Defendants — Duty  oi 
Defendants  to  Supply  Medical 
Attendance — Right  of  Infant  to  Re- 
quire Payment  of  Wages  to  him- 
self: Shea  v.  John  Inglis  Co.,  208; 
12  O.  L.  K.  80. 

10.  Injury  to  Servant  and  Consequent 
Death  —  Negligence  —  Action  under 
Fatal  Accidents  Act — Action  Main- 
tainable although  Deceased  an  Alien 
and  Action  Brought  for  Benefit  of 
Aliens  Resident  abroad :  Gyorgy  v. 
Dawson,  784. 

11.  Injury  to  Servant  and  Consequent 
Death — Negligence  —  Common  Law 
Liabi  li  ty — Workmen's  Compensation 
Act — Defect  in  Engine — Repair — In- 
spection— Reasonable  Care —  Person 
Intrusted  with  Duty  of  Providing 
Proper  Appliances  —  Findings  of 
Jury — Interpretation  of — Refusal  to 
Grant  New  Trial :  Schwoob  v. 
Michigan  Central  R.  R.  Co.,  710. 

12.  Injury  to  Servant  and  Consequent 
Death — Negligence  —  Destruction  of 
Vessel  by  Fire  —  Warning — Watch- 
man— Common  Employment  —  Find- 
ings of  Jury — Absence  of  Evidence 
to  Sustain  —  Nonsuit :  Finch  v. 
Northern  Navigation  Co.,  412. 

13.  Injury  to  Third  Person  by  Negligence 
of  Servant — Responsibility  of  Mas- 
ter— Servant  in  Charge  of  Master's 
Vehicle,  but  Departing  from  Course 
of  Employment — Negligence :  Willis 
V.  Belle  Ewart  Ice  Co.,  331;  12  O. 
L,  R.  526. 

See  Conspiracy — Costs,  1  —  Negligence, 
8,  lO—Parties,  5,  8. 

MASTER'S  OFFICF^ 
See  Evidence — Mortgage,  3. 

MECHANICS'    LIENS. 

Time  for  Registering  Lien  —  Completion 
of  Work  —  Contract — Work  to  be 
Done  to  Satisfaction  of  Architects — 
^Vork  Done  after  Registration  of 
Lien  —  Form  of  Judgment — Money 
in  Court  —  Reference—Costs :  Vokes 
flwniwun?  Co.  v.  Grand  Trunk  R. 
VV.  I  X,,,  24 ;  12  O,  U  U.  344. 


MEIUCAL  PRACTITIONER. 

College  of  Physicians  and  Surgeons  of 
Ontario  —  Erasure  of  Name  from 
Register  —  Ontario  Medical  Act  — 
"  Infamous  and  Disgraceful  Conduct 
in  a  Professional  Respect  *' — Adver- 
tising Remedy  for  Disease — Secrecy 
iis  to  Preparation  of  Remedy  —  Mis- 
leading or  Defrauding  Public  —  In- 
quiry by  Committee  of  Medical 
Council  —  Adoption  of  Rejwrt  — 
Charge  —  Refusal  of  Particulars  — 
Change  in  Nature  of  Alleged  Offence 
—  Mistrial  —  Appeal :  Re  Crichton, 
841. 


MERGER. 


See  Way,  1, 


MINERAL  LANDS. 

See  Assessment  and  Taxes,  3. 

MINES  AND  MINERALS. 

Ontario  Mines  Act,  1906  —  Claims  for 
Mining  locations — Duty  of  Mining 
Recorder  to  Record  —  Applications 
for  Mandamus  —  Ministerial  Act  — 
Result  of  Failure  to  Record — Rights; 
of  Applicants  —  Previous  Adverse 
Claims  Undisposed  of — Bar  to  Re- 
cording Fresh  Claims  —  Affidavit  — 
Form  —  Appeal  to  Mining  Commis- 
sioner —  Judicial  Functions  of  Re- 
corder —  Concurrent  Jurisdiction  of 
Mining  Commissioner  to  Grant  Man- 
damus —  Powers  of  High  Court  — 
Merits — Discretion  —  Intituling  Pro- 
ceedings in  Court — Costs :  Munro  v. 
Smith,  Mackie  v.  Smith,  Richardson 
V.  Smith,  452. 

See  Contract,  U — Crown,  2 — Discovery. 
3. 

MINING  COMMISSIONER. 

See  Mines  and  Minerals. 

MINING  RECORDER. 

See  Mines  and   Minerals. 

MISFEASANCE. 

See  Highway,  6. 

MISTAKE. 

See  Appeal  to  Court  of  Appeal,  2  — 
Chose  in  Action,  1 — Improvements — 
!f4ur!i»i;jili*  C<»tirtM — Vendor  iiml  Pur 
i'lirts*»t%  2,  Ji,  8. 

f 


Ownership  of  —  Partnership — J  uagment 
C'reditors — Stop  Orders  —  Creditors 
Relief  Act — rayment  out  to  Sheriff 
for  Distribution:  Campbell  v.  Croil. 
67. 

See  Payment  into  Court, 

MORTGAGK. 

1    Assignment— Agreement  —  Executors 

**  Acting  Executor  " — Solicitors  — 

Investment  of  Funds— Liability  for 
Loss :  Carman  v.  Wightman,  572. 

•>  Power  of  Sale— Notice  of  Exercising 
—Omission  to  Serve  on  Mortgagor 
and  Wife— Conveyance  of  Equity  of 
Redemption— Vendor  and  Purchaser 
—Objection  to  Title :  Re  Muffitt  and 
Mulvihill,  347. 

:i  Redemption  —  Priorities  —  Execution 
Creditors  Proving  Claims  in  Master  b 
Office  —  Payment  of  Mortgagees 
Claim  —  Subsequent  Statutory 
Assignment  for  Creditors— Rights  of 
Assignee  —  Assignments  and  Prefer- 
ences Act,  sec.  11:  Federal  Life 
Assurance  Co.  v.  Stinson,  029. 

See    Costs,    6— Fraudulent    Conveyam-^ 
— Limitation  of  Actions,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Bridge — Maintenance    and    Repair   by 

County— Lt^ngth  of  Bridge — Mode  of 
Estimating  —  Municipal  Act.  sees. 
605  ena:  Re  County  of  Victoria 
and  Township  of  Carden,  Re  Mud 
Lake  Bridge.  1  :  12  O.  L.  R.  159. 

2.  By-law      Fixing      License      Fees      for 

Hawkers  —  Conviction  —  Motion  to 
Quash  —  Attacking  Validity  of  By- 
law —  Prohibition  under  Guise  of 
Licenso — Finding  of  Macistrnte — Re- 
view by  Court — Objections  to  By-law 
upon  Extrinsic  Grounds — Rejjoal  of 
Amending  By-law  —  Effect  of— Sta- 
tute Authorizing  By-law — Proviso- 
Negativing —  Amerduient  of  Convic- 
tion— Costs:  Rex  v,  Laforge,  104. 
551:  12  O.  L.  R.  '^OS. 

li.  By-law  for  Rai.sing  Mon.  y  to  Con- 
struct Sidt^v.alks  —  Submission  t«» 
Klectors  —  P'ailure  to  Comply  with 
sf'c.  :U2  of  Municipal  Act— Apiwint- 
meut  of  Scrutineers — Date  of  Issu*- 
of  Debentures — Date  of  Payment  — 
Qna<hing  By-lnw  —  Costs  :  Re  Kerr 
and  Town  of  Thornbury.  4r»l. 


cive  r>y-ittw — ^^uasujug .  «w  m.wlmw 
and  City  of  Peterborough,  274 ;  12 
O.  L.  R.  358. 

5.  Drainage — Deposit  of  Earth  on  Plain- 
tiff's Land— Claim  for  Compensation 
-—Remedy — Action — I?\)rum — I>rain- 
age  Referee:  Burke  v.  Township  of 
Tilbury  North,  457,  862. 

H.  Drainage — Flooding  Lands — Cause  of 
Action  —  Injunction  —  Damages  — 
Drainage  Referee — Appeal  while  Re- 
ference still  Pending  —  Negligence — 
Insufficiency  of  Excavation  —  Im- 
proper Deposit  of  Material  Kxca- 
vated — Breach  of  Trust  —  Allowing 
Contractor  to  Escape  from  Obliga- 
tion as  to  Place  of  Deposit — Engi 
neer  —  Directions  of  —  Depth  and 
Width  of  Exaivations:  McOoat  t. 
United  Counties  of  Stormont.  I>un 
das,  and  Glengarry,  40. 

7.  Drainage  —  Petition  for  Drainagt- 
Scheme — Report  of  Engineer — l>elay 
in  Making  —  Death  of  Petitionee 
meanwhile — Ektensions  of  Time  by 
Council  after  Time  Expired  —  In- 
validity of  Report — By-law  Foundet: 
thereon — Powers  of  Council — Provi- 
sions of  Drainage  Act — Conditions 
Re  McKenna  and  Township  of 
Osgoode,  713. 

s.  Drainage  —  Petition  for  Work  —  Ma- 
jority of  Owners  to  be  Benefited  — 
Assessment  for  Outlet — Assumption 
of  Award  Drain — Enlargement  ani 
Extension  into  New  Territory — Exii 
— Pipe  under  Railway  Embankment 
— Enlargement — Effect:  Fairbairn  v. 
Township  of  Sandwich  South.  l>2r». 

9.  Expropriation  of  I..and — Propertj  o; 
Street  Railway  Company  Designe^J 
for  Car  Bam — .\ction  to  Restrain 
Council  from  Passing  By-law  —  IV 
claratory  Judgment — Refusal  to  l*ro- 
nounce  ^—  Discretion  —  Appeal  :  To 
ronto  R.  W.  Co.  v.  City  of  Toronto. 
78,  431. 

in.  Local  Option  By-law  —  Motion  r« 
Quash — Obje<tions — Voting — Noti<  ♦^ 
—Character  of  Type — Posting — Pub 
lie  Places — Tenants  Voting  without 
Right — Effect  on  Majority — Refusa' 
to  Swear  Voter — Undue  Influpnce— 
Bribery — Coercion  —  Boycotting  — 
I^oof  of  Offences — Promise  to  Er»^«': 
Building  in  Village:  Re  Leahy  tt.; 
Village  of  I-^^kefield.  74^^. 


iiuash — \  ote  of  liatopayers — iown 
Divided  into  Wards — Uight  of  Per- 
sons Owning  Property  in  Diiferent 
Wards  to  Vote  more  tlian  once  — 
Voters  Deprived  of  Uiglit  —  Con- 
fusion from  Colour  of  Ballot  Paper* 
— Persons  Voting  without  iiight  — 
Irregularities  in  Voting — I^ect  on 
Uesult — .uunicipal  Act,  sec.  204 :  Re 
Sinclair  and  Town  of  Owen  Sound, 
•S6\),  208,  460,  t)T4 ;  12  O.  L.  It.  488. 

12.  Local  Option  By-law — Submission  to 

Electors  —  Voting  by  Non-resident 
Tenants — Alajority  Procured  by  Bri- 
bery— Treating  —  Supporter  of  By- 
law Acting  from  Personal  Motives — 
Extent  of  Treating — Influence  upon 
Majority :  lie  Gerow  and  Township 
of  Pickering,  350,  497 ;  12  O.  L.  R. 
545. 

13.  Local  Option  By-law — Irregularities 
— Publication  of  Notice  of  Day  for 
Taking  Votes — ^Mistake — Correction 
— Passing  of  By-law  by  Council  — 
V'alidity  of  Election  of  Members  — 
De  Facto  Councillors  —  Signing  of 
By-law  by  Reeve  —  Resignation  — 
Acceptance :  Re  Vandyke  and  Village 
of  Grimsby,  81. 

14.  Local  Option  By-law  —  Motion  to 
Quash — Technical  Objections  —  Sub- 
stantial Compliance  with  Statute  — 
Delay  in  Moving — Discretion  —  Re- 
fusal to  Quash :  Re  Robinson  and 
Village  of  Beamsville,  689. 

15.  Purchase  and  Sale  of  Electrical 
Energy  —  Powers  of  Corporation  — 
Special  Act — Construction — By-laws 
— L'ltra  Vires — Contract  —  Deben- 
tures— Acquisition  of  Plant  of  Going 
Concern  —  Purchase  of  Supply  of 
Power — By-law  Creating  Debt  not 
Payable  within  Municipal  Year: 
Ottawa  Electric  Co.  v.  City  of 
Ottawa,  204;  12  O.  L.  R.  290. 

16.  Sewer  —  Insufficiency  —  Backing  up 

NVater  into  Cellar  of  House — Lia 
bility  of  Corporation:  Faulkner  v. 
City  of  Ottawa,  126. 

?*ee  Assessment  and  Taxes — Costs,  8— 
Discovery,  4 — Estoppel — Highway- 
Jury  Notice,  1 — Landlord  and  Ten- 
ant, 2~Negligence,  5,  11,  13— Rail< 
way,  7— Statutes,  2  —  Street  Rail- 
ways, 1 — Water  and  Watercourses. 
•",  6, 

▼  if*,  vm.  o.w.K.  NO.  i4— 7-4 


Motion  to  Avoid  Election  of  Reeve — ^De- 
lay for  Nine  Months  after  Relator's 
Knowledge  of  Disqualification  —  3 
Edw.  Vll.  ch.  18,  sec.  33  (O.)  — 
Construction — Dismissal  of  Motion — 
Interest  in  Contract  with  Corpora- 
tion :  Rex  ex  rel.  Hunt  v.  Genge. 
o83. 

NAVIGABLE  WATERS. 

See  Negligence,   11 — Trespass  to  Land, 
1 — Water  and  Watercourses. 

NECESSARIES. 
See  Lunatic,  2.  • 

NEGLIGENCE. 

1.  Druggist— Sale  of  Liniment   Contain- 

ing Poison  —  Neglect  to  Label  as 
Poison  —  Warning  to  Purchaser  — 
Death  of  Purchaser  by  Drinking  — 
Liability  of  Druggist — Action  under 
Fatal  Accidents  Act — Expectation  of 
Benefit:  Antoine  v.  Duncombe,  719. 

2.  Injury   to   and    Consequent   Death   of 

Fisherman  on  Fishing  Tug — Steam- 
boat Inspection  Act  —  Dominion 
Rules  and  Regulations — Failure  to 
Comply  with — Life  Saving  Appara- 
tus: Sturgeon  v.  Port  Burwell  Fish 
Co.,  12  O.  L.  R.  154. 

3.  Injury    to    Animal  —  Fences — Failure 

to  Shew  Cause  of  Injury — Nonsuit — 
Contractor  tor  Building  of  Fence 
along  Right  of  Way  of  Power  Com- 
pany :  Benner  v.  i)ickenson,  752. 

4.  Injury   to   Bicyclist   by   Motor-car  — 

Evidence  for  Jury  —  Setting  aside 
Nonsuit — New  Trial:  Haverstick  v 
Emory,  528. 

5«  Injury  to  Child  Playing  in  Street  at 
Level  Railway  Crossing  —  Hand-car 
— By-law  of  Municipality — Contribu- 
tory Negligence — Findings  of  Jury — 
Duty  to  Give  Warning  of  Approach 
of  Hand-car  —  Damages :  Buitch  v. 
Canadian  Pacific  R.  W.  Co.,  837. 

0.  Injury  to  Infant  —  Electric  Wire  — 
Proximity  to  Highway — Nuisance — 
Jury:  Glaster  v.  Toronto  Electric 
Light  Co.,  57 ;  12  O.  L.  R.  413. 

7.  Injury  to  Person — Falling  of  Wall  of 
Building  —  Exceptional  Storm  — De- 
fective Construction  —  Employment 
of  Competent  Superintendent  and 
Builder — Cause  of  Injury  :  Valiquette 
V.  Fraser,  55 ;  12  O.  L.  R.  4. 


tion  between  Driver  and  Owner  r- 
M  aster  and  Servant  or  Bailor  and 
Bailee — Question  of  Fact — Evidence 
— Inferences — Review  by  Appellate 
CJourt:  Fleuty  v.  Orr,  793. 

9.  Injury  to  Person  Bicycling  by  Over- 

taking Street  Car — Unusual  Position 
of  Car — Speed — Defect  in  Fender — 
Failure  of  Plaintiff  to  Look  behind — 
Contributory  Negligence — Proximate 
Cause  of  Injury — Evidence  for  Jury 
— Findings  of  Jury :  Heath  v.  Hamil- 
ton Street  R.  W.  Co.,  32,  937. 

10.  Injury    to    Servant   —   Contributory 

Negligence — Findings  of  Jur.v — Dis- 
agreement —  Nonsuit  —  Master  and 
Servant:  Wilson  v.  Hamilton  Steel 
and  Iron  Co..  525. 

11.  Injury  to  Ship — Navigable  River — 
Erection  of  Bridge — County  Corpora- 
tion— Leaving  Sunken  Piles  in  River 

—  Injury  to  Ship  —  Contributory 
Negligence— Conflicting  Ejvidence  — 
Findings  of  Trial  Judge:  McAulifife 
V.  County  of  Welland,  522. 

12.  Injury  to  Workman  —  Contributory 
Negligence — Finding  of  Jury:  Kent 
V.  John  Bertram  Sons  Co.,  874. 

13.  Injury  to  Yardsman — Municipal  Cor- 
poration— Coal  Yard — Railway  Sid- 
ing —  Construction  of  Wall  —  Evi- 
dence— Findings  of  Jury — Nonsuit: 
Hammill  v.  Grand  Trunk  R.  W.  Co. 
and  City  of  Hamilton,  434. 

See  Animals — Contract.  8 — Damages,  3 

—  Highway,  3-6  —  Master  and  Ser- 
vant. 2-13-— Municipal  Coriwrations, 
6— Parties,  3,  8— Railway,  1— Street 
Railways.  2-(5 — Trespass  to  I>and,  2. 

NEW  TRIAL. 

See  Appeal  to  Divisional  Court,  1  — 
Bills  of  Exchange  and  Promissory 
Notes,  4 — Costs,  10 — Criminal  Law, 
4 — Damages,  3 — Insurance.  1 — Mas- 
ter and  Servant.  4,  11 — Negligence, 
4— Street  Railways,  2.  5. 

NON-REPAIR   OF   HIGHWAY. 

See  Highway.  3,  4,  5 — Jury   Notice,  1. 

NONSriT. 

See  ^^a8te^  and  Servant,  12  —  Negli- 
gence, 3.  4,  10,  13  —  Street  Rail- 
ways, 5, 


See  Chose  in  Action,  2 — Contract,  9— 
Crown,  2  —  Highway,  3,  5  —  Inwr 
ance,  2,  3 — Landlord  and  Tenant  3 
— Railway,  3  —  Statutes,  2  —  Street 
Railways,  1 — Writ  of  Sommons,  2 

NOTICE  OF  ACCIDENT. 

See  Master  and  Servant,  8. 

NOTICE  OF  APPEAL. 

See  Appeal  to  Supreme  Court  of  Cai) 
ada. 

NOTICE  OF   SALE. 

See  Mortgage,  2. 

NOTICE    OF    TRIAL, 

See  Parties,  8, 

NOTING  PLEADINGS  CLOSED. 

See  Pleading,  7. 

NUISANCE. 

See  Criminal  I^w,   1 — Negligence,  6 

OBSTRUCTION   OF  HIGHWAY 

See  Highway,  6. 

OFFICIAL  ARBITRATOR. 

See  Landlord  and  Tenant,  2. 

ONTARIO  CONTROVERTED  ELEC 
TIONS  ACT. 

See  Parliamentary    Elections. 

ONTARIO    MEDICAL    ACT. 

See  Medical    Practitioner — Statutes,  1 

ONTARIO  MINES  ACT. 

See  Mines  and   Minerals. 

OITKI.X. 

See  Contract,  5 — Vendor  and  Pnroha:?er 
8. 

ORDER  IN  COUNCIL 

Sec  Crown.  1. 

PARENT  AND   CHITJ). 
See  Master  and  Servant.  9. 
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PARLIAMENTARY   ELECTON8. 

1.  Corrupt  Practices— Proof  of  Agency— 
Appointment  as  Scrutineer — Burden 
of  Proof— Common  I^w  of  Parlia- 
ment— Corrupt  Acts  and  Irregulari- 
ties apart  from  Agency — Scrutiny  of 
Votes — Disqualification  of  Voter  — 
Crown  liands  Agent — Person  Voting 
in  Wrong  Subdivision  —  Agent  or 
Scrutineer  at  Polls — Persons  Voting 
on  Transfer  Certificates — Names  not 
on  Voters'  Lists — Proof  of  Voters' 
Lists  —  Persons  Voting  in  Wrong 
Subdivision  without  Transfer  Certi- 
licatts — Persons  Voting  on  Certifi- 
cates Signed  in  Blank — Constables — 
Certificates  by  Telegraph — Tendered 
Vote — Costs :  Re  Port  Arthur  and 
Rainy  River  Provincial  Election, 
Preston  v.  Kenne<ly,  4«:  12  O.  L.  R. 
453. 

2.  Controverted  Election  Petition — Parti- 

culars —  Scrutiny  —  Supplemental 
Particulars  after  Scrutiny  Begun 
and  Adjourned — New  Charges — Con- 
troverted Election  Rules  20,  24  — 
Costs:  Re  Port  Arthur  and  Rainy 
River  Provincial  Election,  Preston  v. 
Kennedy,  419 ;  12  O.  L.  R.  508. 

3.  Controverted   Election  —  Scrutiny  of 

Votes — Ruling  of  Trial  Judge  as  to 
Disqualification  of  Class  of  Voters — 
No  Jurisdiction  in  Court  to  Enter- 
tain Appeal — Provisions  of  Ontario 
Controverted  Elections  Act :  Re  Port 
Arthur  and  Rainy  River  Provincial 
Election,  Preston  v.  Kennedy,  606. 


PARTICULARS. 

See  Medical    Practitioner — Parliament- 
ary Elections,  2 — Parties,  5. 


PARTIES. 

1.  Addition  of  Defendant  —  Motion  by 

Original  Defendants— Guarantors  of 
Promissory  Note  —  Avoidance  of 
Multiplicity  of  Proceedings  —  Judi- 
cature Act:  Reid  v.  Goold,  642. 

2.  Creditors'  Action — Payment  of  Plain- 

tiffs Claim — Motion  to  Add  another 
Creditor  as  Plaintiff  —  Practice  — 
Costs — Injunction :  Driffill  v.  Ough, 
490. 

3.  Joinder  of  Defendants — Cause  of  Ac- 

tion— Pleading  —  Negligeuco  :  Camp- 
bell v.  Cluff,  740,  780. 


4.  Joinder  of  Defendants  —  Pleading  — 
Specific  Performance  —  Motion  to 
Compel  Plaintiff  to  Elect  to  Proceed 
against  One  of  Two  Defendants — 
One  Claim  against  both  Defendants: 
Davies  v.  Sovereign  Bank,  484,  654. 

."♦.  Joinder  of  Defendants  —  Pleading  — 
Statement  of  Claim  —  Joint  or 
Several  Cause  of  Action  —  Master 
and  Servant  —  Injury  to  Servant — 
Joint  Employment  —  Particulars  — 
Rule  192:  Symon  v.  Guelph  and 
Goderich  R.  W.  Co.,  320. 

0,  Joinder  of  Defendants  —  Pleading  — 
Statement  of  Claim  —  Multifarious- 
ness —  Embarrassment :  Howland  v. 
Chipman,  640, 

7.  Third  Party  Procedure  —  Action  by 

Liquidators  of  Insolvent  Company 
against  Directors — Illegal  Acts  De- 
pleting Capital  of  Company — Relief 
over  against  Individual  Shareholders 
in  Respect  of  Payments  to  Them  — 
Rule  209 — Scope  of  —  Indemnity, 
Contribution,  or  Relief  over:  Lon- 
don and  Western  Trusts  Co.  v.  Los- 
combe,  327,  406,  494. 

8.  Third   Party   Procedure — Master   and 

Servant — Action  for  Death  of  Ser- 
vant —  Negligence  —  Condition  of 
Railway  Track — Breach  of  Implied 
Warranty  of  Safety — Relief  over — 
Damagea-— Other  Actions  Arising  out 
of  same  Accident — Notice  of  Trial 
of  Third  Party  Issue:  Mahoney  v. 
Canada  Foundry  Co.,  651 ;  12  O.  L. 
R.  514, 

See  Assessment  and  Taxes,  4  —  Com- 
pany, 4,  11  —  Contract,  10  —  Dis- 
covery —  Pleading,  2  —  Trespass  to 
Land,  1 — Water  and  Watercourses, 
2 — Writ  of  Summons,  3. 


PARTNERSHIP. 

1.  Dissolution — Claim  against  Withdraw- 

ing Partner — Moneys  of  Firm  Used 
for.  Private  Purposes — Sale  of  In- 
terest without  Deduction — Construc- 
tion of  Agreement — Reformation  — 
Fraud:  Greig  v.  Macdonald,  61. 

2.  Dissolution — Reference    to    Take    Ac- 

counts— Partnership  Articles— -Cove- 
nant for  Payment  of  Specified  Sum — 
Lien  for — Report  of  Master — Special 
Circumstance:    Cameron    v.    Peters, 


Covenaot— Evidence  —  llusbuud  and 
Wife,  4 — Moii^y  in  Court  —  Ware- 
hotuie  Hcoeiptti. 

PASSENGEB. 
See  Ciirriere— StrLHjt  llrtilways,  3,  J. 

PATENT  FOB  INVENTION, 
gee  Ois«H)very,  8, 

PAYMENT  lNn»   COIHT. 

FuocLh  in  Iljnids  of  Truatee  de  son  Tort 
— CoDKiruetive  or  Express  Irustet?— 
Truslei-  Relief  Act— Inftmt  C^tui 
que  Trust— Jurisdiction  of  Court  to 
Order  Infant's  Money  into  Court  on 
Summary  Application — i/outract  be- 
tween drighml  Trustee  and  Trans* 
feree  of  Fund  ;  He  Preston,  828. 
*^ ' ' 
See  Contract,  11— Judgment,  4,  T — Salr 
of  Goods,  5. 

I 
PENALTY. 

See  Contract,  T, 
PERP>TrUAT10N     mF     rESTliJONY. 

See  Contract,  10. 
PHY81CIAN8   AND   SlUOEONS. 

See  Medical  Practitioner. 

PI^^NS. 

See   Highway,  2— Railway,   4. 

PI.ANT- 
See  AsseKsnient  and  Taxes,  ^ 

PLE.VDING. 

1,  CountercUiiui— ExcluBion  of— Tennfl— 

AclioQ  for  Conspiracy  againat  Three 
Defendants — Couulerclaim  by  One 
Defendant  on  IVomif^ory  Note  — 
DivjHion  Conrt  Jurisdiction:  U'L«fary 
V.  Gordon,  145. 

2,  Counterciaim— Sfotioo  to  Strike  out — 

Irrelevancy— Company  — Parties  — 
Joinder  of  Plaintiffs— ^osts;  Wood- 
ruff Co.  V.  Colwell,  747, 

3,  Defences   to   Counterclaim — Motion   to 

Strilie  out  Paragraphs — Contract — 
Breach — Agency — Concltision  of  Law 
— Joint  Aj?reemenl  —  Foreign  [de- 
fendants— Submission  to  Juri'^diction 
by  Pleadinj;  to  Counterclaim:  Ynpp 
V.  Pen c hen,  Tifit*. 


kers  to  I'urcnasc  ana  ueJiver  ?»t)i*nem 
— No  Allegation  of  Tender  *!^  P»if- 
meat  of  Price — Amendment  Col- 
lier V.  HeittU,  Ci32, 

Statement     of     Clajm  —  Am-  i 
after  l«sne  Joined  and  Parti 
amiued  for  Diacxivery— Leavt-    •.  ^>-* 
up       Fraud  —  DissiCTetion — A]'P<-'iil— 
Cusbi :    JJarrison   \\    Bos^'ell.  «S-taw 


♦i.  Statement    of    Claim-^trilutuj 

Embarraaameut  —  Fniud  -  S^'Uiiif 
out  Fat"Ls»  and  i,*ireumatajirr>i^ — Anti' 
ripatuig  Defence— Leave  to  Atncml: 
Wngar  v,  Caracaileii,  42®,  4S<«X 

7.  Statement  of  Defence — Defnult  io  De- 
livery of—Noting  Pleadini;>  Hosed 
—Setting  Aside  Note  and  l.<eav«  ti 
Defend — Terms — Costs  :  t  opdiai- 
Chatterson  Co.  v*  Lyman  L  'tlief* 
876, 


Pania 


See   DefamaJion— Disixivery, 
— Venue. 

POISON, 

See  Negligetiw.   1. 

POLICE   MAGISTEATE. 

r.  Cbarjic  untler  Ontario  Factories  Ae 
—  IhM'harKc  of  Accus<-'<J — AppUfii 
lion  for  Staled  Case — Time  for  Muk 
ing :  Hex  v.  Ferxuson,  3U»5 :  12  0 
L.  R.  41L 

2.  Jurisdiction — L*ity  Magistrate  —  A^ 
point  meut  of  Magistrate  for  Cotia^ 
—Conviction — Motion  to  Quash  :  Jl« 
V*  Spellman,  700. 

S»  ♦•  Attachment  of  Debts,  2 — Fmdtoam 
Act, 

POLL  TAX. 

See  Carriers. 

POSTPONEMENT   OF   TRIAU 
See  Costs,  9, 

POWEIl  OF  APPOINTMENT 
See  Will,  L 

POWFJi  OF  8ALEL 
S«v  Morigaite.  2, 


PRACTICE. 

See  Account — Appeal  to  Court  of  Ap- 
peal— Appeal  to  Divisional  Court — 
Appeal  to  Privy  Council — Appeal  to 
Supreme  Court  of  Canada — Arrest 
— Assessment  and  Taxes,  4 — Attach- 
ment of  Debts — Bills  of  Exchange 
and  Promissory  Notes,  5 — Chose  in 
Action,  1 — Company,  4.  10,  11,  15 
— Costs  —  Creditors*  Relief  Act — 
Criminal  Law,  1 — Damages,  2 — De- 
famation —  Discovery — Dismissal  of 
Action  —  Eividence  —  Ekecutors  and 
Administrators,  2,  3 — Injunction,  1 
— Interpleader  —  Judgment  —  Judg- 
ment Debtor— Jury  Notice  —  Land- 
lord and  Tenant,  2 — Mechanics' 
Liens — ^Mines  and  Minerals — Money 
in  Court — Parliamentary  Elections, 
2 — Parties — Payment  into  Court — 
Pleading  —  Police  Magistrate,  1 — 
Schools,  2 — Stay  of  Proceedings — 
Trade  Mark — ^Trespass  to  Land,  1 — 
Venue — Way,  3 — Writ  of  Summons. 

PRACTISING  MEDICINE. 

See  Statutes,  1. 

PREt^EHENCE. 

See  Bankruptcy  and  Insolvency,  3-6. 

PRESCRIPTION. 

See    Easement — Way,  2,  3. 

PRESUMPTION. 

See  Bankruptcy  and  Insolvency. 

PRINCIPAL  AND  AGENT. 

Agent's  Commission  on  Sale  of  Land  — 
Purchaser  Introduced  by  Third  Per- 
son— Sub-agency  of  Third  Person — 
Evidence  of:  Prittie  v.  Richardson, 
981. 

See  Architect — Insurance.  2,  3 — Vendor 
and  Purchaser,  1,  4. 

PRINCIPAL    AND    SURETY. 

Bond  for  Fidelity  of  Agent  of  Insurance 
Company — Advances  to  Agent  and 
Premiums  not  Paid  over — Construc- 
tion of  Bond — Application  to  Exist- 
ing Agreement  between  Agent  and 
Company — Withholding  from  Surety 
Information  as  to  Material  Facts — 
Release:  Chicago  Life  Insurance  Co. 
V.  Duncombe,  898. 


See  Way. 

PRIVILEGE. 
See  Defamation — Discovery,  1,  8. 

PRIVY    COUNCIL. 
See  Appeal  to  Privy  Council. 
PRODUCTION    OF    DOCUMENTS. 
See  Discovery,  8. 

PROFITS  A  PRENDRE. 
See  Contract,  7, 

PROHIBITION. 

See  Division  Courts,  1,  2— Statutes,  3. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Promissory 
Notes — Company,  7,  8, 

PROVINCIAL  LEGISLATURE. 

See  Constitutional  Law. 

PUBLIC  HEALTH  ACT. 

See  Division  Courts,  1. 

PUBLIC   OFFICER. 

See  Attachment  of  Debts,  2. 

PUBLIC  POLICY. 

See  Attachment  of  Debts,  2. 

PUBLIC   SCHOOLS. 

See  Schools. 

PUBLK^ATION. 

See  Copyright. 

QUANTUM  MERUIT. 

Spo  Contract,  12,  14. 

QUORUM. 

See   Company,   1. 

RACING. 

StH'  Criminal   I^w. 


1»  Animal  Killeti  ud  Truck — i^scape  to 
Highway  from  Euclosurt?  —  Open 
Gate  from  Ilijfliway  to  Track  — 
NVgligeiir(»  —  Liability:  I^lm  v- 
(irond  Truck  R.  W.  Co.»  418 ;  12  O, 
L.  R.  590. 

2.  L^ooJiuioo  TuiliM'tykm}?  —  Mvcliiiuics' 
Lieus — Provint'iul  A€t^Ai>i^li<!ation 
of  —  Coiijitiluiioiuil  Lhw  :  Crawford 
V.  Tilden,  rAH, 

S*  Kxi^ropriiitiou  of  Land  —  DoecL'tive 
Proreedtngs  —  I  o  junction —  8peciaJ 
Aft — lacorporatiou  of  Pro vij< ions  of 
G<^m:*roI  Art  Sul>i4i"i]nent3y  Pnsswl— 
Notirt^s  of  Expropriotion — Failure  to 
Stat*'  Extent  of  Estate  or  Interest 
to  l)e  A  cqo  J  red — IT neer  ta  in  t  y- —  War- 
rant for  Imnwdiate  Potsst^.ssioo  - — 
I'roof  of  Notice  uud<?r  »cc,  171  of 
Railway  Act,  r.K):i^Net'essity  for: 
Lees  V.  Toronto  and  Niagara  Power 
Co..  2SM;  12  O.   L.  R.  Zm. 

4.  Esproprintion  t>f  l^md   —  Immediate 

Possession— Neces.yit3  for — Station 
Site — Plans  not  Prepflr*^d  :  lU:  Wil- 
Jiams  and  Crand  'I'rnnk  H^  W\  Co.. 
277. 

5,  Injury    to    Lhwl    by    iMying    Double 

Tracks— Action  for  Danuigeis — Re- 
medy by  Arbitration  under  Railway 
Act^Farni  Crossing  —  It  looking  by 
Heaping  up  Snow  —  Aetionabl« 
Wrong — Limitation  of  TiuN^  for 
Bringing  Action— Blocking  of  Urain* 
— AMsessmeut  of  I  damages  —  Costa- 
Knill    V.    Uraud    IVuuk    R.    W.    Co., 

d.  Leasehold  Interest  in  Laud — Sublease 
— Covenant^Paymcut  of  Reut — Ac- 
quisition of  Fee — CouipensatioQ — In- 
terest —  Agreement— Refereuce  — 
Costs:  Canadian  Pacific  U,  \\\  Co. 
V.  Grand  Trunk  H,  \\\  Co,,  2in.K 

7  Protection  of  Public  at  Highway 
CTO8>iings— Gatt's  and  Watchmen  — 
Liability  of  Muuicipality — Orders  of 
Kiiiiway  Committee  of  I'rivy  Coun- 
cil and  Board  of  Railway  Commis- 
sioners  —  Acquiesceoc*:- :  Canaditui 
Pacific  R,  W.  Co.  v.  Cit;>'  of  Toronto, 

8«  Bills  of  Exebangi'  nud  f^roiaissory 
Notes ,  1  — ^Coti  t  m  rt .  12 —  .Mali  ci  o  us 
Arrest  a  ud  Pro«<>cu  i  unv — Negl  I gence 
T),  1.3— Parlies,  8. 


See  Railway,    *. 

RATIFICATION. 

See   l.*ompanv.   2=-Coiiirnct,   9 — Crowi 

L 

REAL       PROPERTY        LIMITAT10> 

Airr. 

See  Limitation  of  Actiotu, 
RECITALS. 

See   V*eudor  and   Pun-ha^er,  7. 
REDEMITION, 

See    Account,    l—^^asts^    ^y^UmiU^ 

of  Actions,  1 — Mortgage.  3. 

REFERENCa 

See  Account  —  Appeal  to  Diviakiaii 
Court,  2 — Bankruptcy  and  Iwfll 
vency,  I— i'ontract.  7 — Co*tR  13- 
L>am«gp8^      2—  T'  -  '      ^'-  ■■■''  --^^ 

Iniprovenieuts  % 

aaics'    Liensi—  I  ,.  Jl 

way,  Q — Sale  of  Good®,  ir— Timiief- 
Treapasa  to  Land.  L 

REFORMATION  OF  COXTRAlT, 

See  Partnership,  L 

HEC^ISTRY    LAWS, 


0* 


See^AifseRsmeDt  and  Tnv 
7 — Hi{:bwti3*.  2 — I, 
anr,  S- — Vendor  hw\    l 

RELEASE, 


See  i-'ontrnct.  »» — Muster  and  Serviau 
8— 'Principal  and  Surety  —  Wtr^ 
houi^e  Receipts — ^VV*ater  and  Witer 
courses,    1. 

RELIEF  OVER. 

See   Parties,   7,  S. 

RES  JUDICATA, 
Sh*^  Writ  of  SnuiiDODs,  5. 

RESTRAINT  OF  TRAL>a 
See  Covetiant. 

RESTRAINT  ON  ALIENATIUN, 

Se**  Win.  7. 


See   Way. 

RIPARIAN  OWNERS. 
See  Water  and  Watercourses. 

RIVERS  AND  STREAMS. 
See  Water  and  Watercourses. 

ROAD. 
See  Highway. 

SALE  OF  GOODS. 

1.  Action    for  Price — Alleged   Inferiority 

of  Part  of  Goodij  Supplied — Failure 
to  Return :  O'Keefe  Brewery  Co.  v. 
,    Gilpin,  581, 

2.  Action    for  Price — Refusal   to  Accept 

— Contract  —  Telegraph — Agency  of 
Telegraph  Company  —  Mistake  in 
Transmission  —  Evidence — I>estruc- 
tion  of  Original  Dispatch — Second- 
ary Evidence  of  Contents — Burden 
of  Proof — Failure  to  Prove  Contract 
— Non-delivery  of  Part  of  Goods 
Ordered — Delay  in  Shipment:  Flynr 
V.  Kelly,  Douglas,  &  Co.,  120;  li 
O.  L.  li.  440. 

3.  Sale  of  I-.umber — Rejection  of  Part- 

Action  for  Value — Finding  of  Mas 
ter — Interference  by  Court :  Potie: 
V.  Orillia  Export  Lumber  Co.,  804 

4.  Si)ecified    Article    of   Machinery — Ab 

sence  of  Express  Warranty — Implie« 
Warranty  —  Evidence — Capacity  o 
l^lacbine :  Mussen  v.  Woodruff  Co 
487. 

5.  Threshing    Outlit — Incapacity   of    Er 

gine  and  Boiler  Forming  Part  c 
Outfit — Contract  —  Warranty — Rt 
duction  in  Purchase  Money — Refei 
ence — Payment  into  Court — Promii 
sory  Notes — Damages  :  Bell  v.  Goo<l 
son  Thresher  Co.,  881. 

See    Contract,    11 — Division   Court.s,    : 
SALE   OF   LAND. 

See    Principal    and    Agent — Trusts  ar 
Truistees,  2 — Vendor  and  Purc'ha»«f 

SANITARY  CONVENIEN(  ES. 

See  Factories  Act. 


See   Costs.    (J. 

SETTLEM  KNT. 

See   Husband   and    Wife,   2. 

SEWER. 

Sec  Municipal  Corporations,  16 — Water 
arc'   Watercourses,  5. 

SHAREIIOLDEUS. 

See  Company,   1,  2,  4,  5. 

SHARES. 

Set*  Broker — C^oinpany — Contract,  r> — 
Pleading,  4. 

SHKKIFF. 

See  Company,  IG— Creditors'  Relief  Act 
— Money  in  Court* 

SHIP. 

See    Ne;^lij;ence,    2,    11. 

SLANDER. 

See   Dofanijition. 

SOLICITOR. 

See  Appeal  to  Court  of  Api^eal,  2 — As- 
sessment and  Taxes.  4 — Company.  4 
— Mortgage,   1— Venue,  3.  4. 

SPECIAL  INDORSEMENT. 
See  Judgment,  2. 

SPECIFIC   PERFORMANCE. 

1.  Contract  for  Lease  of  Land — Statute 

of  Frauds— No  Time  Fixed  for 
Commencpment  or  Duration  of  Term 
— xVlteration  of  Contract  after  Exe- 
cution—Materiality :  Acme  Oil  Co.  v. 
Campbell,   627. 

2.  Contract  to  Divide  Specified  Land  to 

be  Acquinvl  by  Defendants— Acqui- 
sition by  I>efpndants  of  Part  only- 
Claim  of  Plaintiffs  to  Half  of  Land 
Actually  Acquired— Right  to  I^ss 
than  Half  with  Abatement  in  Price- 
Canadian  Pacific  R.  W.  (7o.  v.  Grand 
Trunk   R.   W.  Co.,  254. 

See  Contract.  7— Parties.  l_\'o,jdor 
and  Purchaser.  1.  2.  4.  7. 


See  Interpleader,  2. 

STATED  ACCOUNT. 

See  Account,  2 — Judgment.  2. 

STATED   CASE. 

See  Police  Magistrate,  1. 

STATEMENT  OF  CLAIM. 

See  Pleading,  4,  5,  6. 

STATEAIENT  OF  DEFENCE. 

See  Pleading,  7. 

STATUTE  OF  FRAUDS. 

See  Contract,  1) — Division  Ourts,  2- 
Specific  Performanc»>.  1 — Vendor 
and   Purchaser,  8. 

STATUTE  OF   LUSIITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

1.  Construction — Ontario   Medical  Art— 

•*  Practising  Medicine  "  —  L'ae  of 
X>rugs  or  other  Substances — Appli 
cation  of  Statute  to  Christian  8cieQ 
tists  and  Others — Statute  for  Pro- 
tection of  Public — Reference  oi 
Question  by  Lieutenant-Governor  in 
Council  under  R.  S.  O.  1897  ch.  W 
— Question  of  Provincial  Coooern— 
Scope  of  Act — Jurisdiction  of  Coart 
—  Application  of  Existing  Law  — 
Authority  of  Decided  Cases :  Re  On 
tario  Medical   Act,   766. 

2.  (construction — Repeal  of  Statute — Ei 

ception  as  to  Action  or  Proceeding 
Pending — Municipal  Corporatioo— 
Notice  of  Intention  to  Take  ovet 
Street  Railway:  Re  Town  of  Ber 
lin  and  Waterloo  Street  R.  W.  Co. 
284. 

a.  Retroactivity — (5  Edw.  VIL  ch.  19, 
sec  22  (O.)— Procedure— Division 
Courts — Contract  —  Provision  for 
Determination  of  Forum  for  Possible 
.Vctions — Prohibition  :  Re  Sylvester 
Mauufa<'turing  Co.  v.  Brown,  984. 

Sec  Assessment  and  Taxes.  2 — C'oa 
pany.  2 — Constitutional  I^w — Costs. 
cS — Division  Courts,  1 — In-suranoe.  5 
—Landlord  and  Tenant.  2— Mnnici 
pal  Corporation,**.  2.  15 — K«iI^'«J' 
2,  .V-Venue.  8. 


Motion  for — Other  Actions  Arising  out 
of  Same  Contract — Different  Causes 
of  Action :  Black  v.  Ellis,  303. 

See    Damages,  2 — Interpleader,   1, 

STEAMBOAT  INSPECTION  ACT. 

See  Negligence,  2. 

STEXOCJUAPIIERS  FEES. 

See   Costs,   12. 

STOCK  SPECILATIONS. 

See  Broker. 

STOP  OKDEUS. 

See  Money  in  Court. 


STREET   RAILWAYS. 


/ 


1.  Agreement  with   Municipality — Estab 

llshment  of  New  Lines — Territory 
Annexed  to  Municipality  Subsequent 
to  Agreement — Places  for  Stopping 
Cars  —  City  Engineer  —  Judicial 
Powei-s — Notice  —  Determination — 
Recommendation — Approval  of  Coun- 
cil— Resolution  instead  of  By-law : 
City  of  Toronto  v.  Toronto  R.  W. 
Co.,   179;    12   O.   L.   R.   5H4. 

2.  Death    of      Person      Driving     across 

Tracks — Collision  with  Motor-car — 
Negligence  —  Recklessness  of  De- 
ceased— Findings  of  Jury — Evidence 
to  Support — New  Trial:  King  v.  To- 
ronto R.  W.  Co.,  507. 

ii,  Injurj'  to  Passenger — Negligence  in 
Operating  Car — Contributory  Negli- 
gence— Conflicting  Evidence — Find- 
ings of  Jury — Refusal  of  Court  to 
Interfere :  Rossi  v.  Ottawa  Elec- 
tric R.   W.  Co.,  98. 

4.  lujury  to  Passenger  Thrown  from  Cai 

— Negligence — Contributory  Negli- 
gence— Evidence  for  Jury  —  Opera- 
tion of  Car — Duty  to  Passenger 
Standing  on  Platform:  Shea  v.  To- 
ronto  R.    W.   Co.,  404. 

5.  Injury   to   Person   Bicycling  on   High- 

way— Crossing  behind  Car — Ai>- 
proach  of  Car  from  Opposite  Direc- 
tion— Failure  to  Sound  (long — Negli- 
gence —  Contributor}'  Negligence—- 
Nonsuit — New  Trial :  Preston  v.  To- 
rontt)   \l.   W.  Co..  kHH. 


Negligence — Excessive  Speed — Con- 
tributory Negligence  —  Findings  of 
Jury — Evidence  to  Support:  Taylor 
V.  Ottawa  Electric  Co.,  612. 

See  Criminal  Law,  1 — ^Damages.  3 — 
Municipal  Corporations,  9  —  Negli- 
gence, 9— Statutes,  2. 

STRIKINC;  OUT  PLEADINCS. 

See  Defamation — Pleading. 

SUBMISSION. 

See  Arbitration  and  Award. 

SIBROGATION. 

See   Interest. 

SUBSCRIPTION. 

See  Company,  6-9,  13. 

SUMMARY  JUDGMENT. 

See  Judgment,  3-7. 

SUPREME  COURT  OF  CANADA. 

See  Appeal  to  Supreme  Court  of  (Can- 
ada. 

SURROGATE   COURTS. 

Jurisdiction — Reopening  Order  Made  on 
Passing  Plxecutors'  Accounts — Fraud 
or  Mistake — Con.  Rule  642  not  Ap- 
plicable— Inherent  Jurisdiction — Ec- 
clesiastical Courts  —  Statutory 
Courts — Surrogate  Judge — Persona 
Designata — Courts  of  Record  :  Re 
Wilson  and  Toronto  (ieneral  Trusti* 
Corporation,    677. 

See  Account,  2 — Executors  and  Admin- 
istrators,  2,   3. 

SURVIVORSHIP. 

See  Master  and  Servant,  4 — Will,  4,  8. 

TAX  SALE. 
See  Assessment  and  Taxes,  4 — Venue,!. 

TAXATION  OF  COSTS. 
S«M?  Casts.    11.   12. 

TAXES. 
See   .VsM»ssmont   and  Taxes. 
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TELEGRAPH. 
See  Sale  of  Goods,  2. 

TENANTS    IN    COMMON. 
S*^   Will,   4. 

TEBMINATING   SUAUES. 
S«H*   Company,  2. 

THIRD  PARTY    PROCEDCRE. 

5W  Parties,  7,  8. 

TIMBER. 

Dmpute  as  to  Ownership — Crown  Lands 
— l^ocation  —  Cancellation — ^Timber 
Licenses — Settlement  —  Purchase — 
i  ^heque  —  Acceptance  on  Account  — 
Accord  and  Satisfaction  —  Injunc- 
tion —  Consent  Order  in  Action 
afterwards  Dismissed  for  Want 
of  Prosecution — Binding  Agreement 
-Title — Possession  —  Jus  Tertii — 
Assignment  of  Location — Regulations 
of  Department — Settlement  Duties — 
Forfeiture  —  Ruling  of  Department 
— Reference:  McWtUiams  v.  Dick- 
son Co.  of  Peterborough,  211. 

See  <'ontnict.  8,  10 — ^Trespass  to  Land, 
2. 

TIME. 

See  Appeal  to  Court  of  Appeal,  2 — Ap- 
peal to  Supreme  Court  of  Canada — 
Arbitration  and  Award — Contract,  7 
— Contract,  14  —  Crown,  1 — Dam- 
ages, 2 — Mechanics'  Liens — Munici- 
pal Corporations,  7 — Police  Magis- 
trate, 1 — Specific  Performance,  1 — 
Venue,  9. 

TOLLS. 

See  Water  and  Watercourses.  4. 

TORT. 

Seo  Damages,  1 — Writ  of  Summons,  4. 

TO\MNG. 

S<v  Toil  tract.   3. 

TK ADK  COMPETITION. 

<•'♦»  <'nn*.|>iraoy. 


TKLEtmAPU — TKUSTB   AND  XUCSTbbS. 

TRADE  MARK. 
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Infringement — Coined  Ward — Similarity 
—-Colourable  Imitation— Costs — Dis- 
cretion— ^Appeal:  Kerstein  t.  <'c»heB, 
934. 

TRADE   UNION. 
See  Writ  of  Summons,  3. 

TRANSFER. 

See  Bankruptcy  and  Insolvency,  5.  6— 
Judgment  Debtor. 

TREATING. 

See  Municipal  Corporations,  12. 

TRESPASS    TO    LAND. 

1.  Boundaries — Water  Lot — Road  Allow- 

ance— Encroachment — Right  of  I'ser 
— Navigable  Water  —  Injunction — 
Damages  —  Reference — Costs — Par- 
ties— Indemnity — Guarantee :  Herri- 
man  V.  Pulling  &  Co.,  149. 

2.  Cutting  Timber — Joint  Tort-feasors — 

Independent  Contractor — ^Damages — 
Gross  Negligence:  Phillips  t.  Pany 
Sound  Lumber  Co.,  282. 

See  Contract,  4 — Landlord  and  Tenant, 
3 — Watf»r  and  Watercourses?.  :\. 

TRIAL. 

See  Apiieal  to  Divisional  Cnun.  2 — 
Costs.  9,  10 — Oimiual  I^w,  1,  3 — 
DismUsal  of  Action,  4- — Venue. 

TRUSTEE  RELIEF  ACT. 

See  Payment  into  Court, 

TRUSTS  AND  TRUSTEES. 

1.  Breach  of  Trust— Threat  of  Litigation 

— Promise  to  Make  Amends  by  Will 
—  Compromise  —  Consideration  — 
Enforcement — Revocation  of  Will — 
Claim  on  Estate :  Ijee  v.  Totten.  S2i 

2.  I^nd    Conveyed    to   Son   of  Tenant — 

Agreement  to  Purchase — Declaration 
of  Trusteeship — Conflicting  F>idenc«» 
— Improvements  by  Son — Equitable 
Decree:  Bishop  v.  Bishop,  877. 

See  Account,  1,  2 — Assessment  and 
Taxes.  4 — Contract,  9 — Costs.  «V~ 
Executors  and  Administrator^.  3 — 
Interest  —  Payment  into  Court  — 
Will. 


See    Contract,   6 — Municipal   Corpora- 
tions,   10. 

VALUATION. 
See  Assessment  and  Taxes,  'S. 

VEINDOR  AND  PURCHASER. 

L  Contract  for  Sale  of  Land — Author- 
ity of  Agent  to  Contract  for  Vendor 
— ^Proof  of  Agency — Sub-ageut  or 
Collateral  Agent — Specific  Perform- 
ance— Refusal  to  Enforce:  Walker 
Parker  Co.  v.  Thompson,  107. 

2.  Contract    for   Sale   of   Land — Mistake 

of  Vendor  as  to  Quantity — Specific 
Performance  as  to  Part  only  of  Land 
Contracted  to  be  Sold:  De  Rosiers 
V.  De  Calles,  91. 

\ 

3.  Contract  for  Sale  of  I^nd— Right  of 

Vendor  to  Repudiate  before  Comple- 
tion— Illegal  and  Immoral  Purpose 
of  Purchaser — Delivery  of  Convey- 
ance —  InsuflScient  Description  — 
Amendment  and  Insertion  by  Vendor 
of  Forfeiture  Clause — Cancellation 
of  Conveyance  —  Equitable  Relief — 
Terms:  Owen  v.  Mercier,  151  ;  12  O. 
L.   R.   529. 

4.  Contract    for    Sale   of   I^nd — Specific 

Performance  —  Correspondence  — 
Agent  —  Completion  of  Contract  — 
Subsequent  Formal  Offer  to  Pur- 
chase and  Refusal — Effect  of  :  Bohan 
v.  Galbraith,  559. 

5.  Contract   for    Sale   of    I.«and — Specific 

Performance — Inequitable  Contract 
—  Discretion — Appeal — Mistake  or 
Fraud :  Drummond  Mines  Co.  v. 
Fernholm,  864. 

6.  Contract    for   Sale   of   I^and — Specific 

Performance — Offer  to  Sell  Land — 
Absence  of  Consideration — Right  to 
Withdraw  before  Acceptance — Com- 
pany— Service  of  Notice  of  With- 
drawal on  Secretary  —  Notice  Ad- 
dressed to  Secretary  Personally : 
Carton  v.  Wilson,  781. 

7.  Contrnct    for   Sale   of   Land — Specific 

Performance — Title — Recital  in  Deed 
more  than  Twenty  Years  old — Evid- 
ence— Onus :  Ounn  v.  Turner,  790. 


Vendor  to  Carry  out — Offer  not  un- 
der Seal — Consi'deration — Finding  of 
Jury — Taking  Unfair  Advantage — 
Mistake  as  to  Title — Statute  of 
Frauds  —  Registry  f^aws — Commis- 
sion— Breach  of  Contract — Damages 
— Loss  of  Profits  on  Re-sale:  Car- 
rick  v.  McCutcheon,  749. 

See  Mortgage,  2. 


VENUE. 

1.  Change — Convenience — Action    to    Set 

aside  Tax  Sale :  Hamilton  v.  Hodge, 
351,  421. 

2.  Change  —  Convenience  —  I>elay  — 

Counterclaim :  McDougall  v.  Meir, 
471. 

3.  Change  —  Convenience  —  Expense  — 

Speedy  Trial — Residence  of  Parties 
and  Solicitors — Costs:  Miller  v. 
Bayes,  671. 

4.  Change — Convenience  —  Witnesses  — 

AflSdavit — Solicitor:  Jordan  v.  Mac- 
donell,  947, 

5  Change — County  Court  Action — Con- 
venience —  Witnesses  —  (!!ounter- 
claims:   Servos  v.  Lynde,  119. 

6.  Change  —  Preponderance    of    Conven- 

ience  —  Counterclaim :  Farmer  v, 
Kuntz,  4. 

7.  Change — Preponderance     of     Conven- 

ience —  Witnesses  —  Expense  — 
Other  Considerations:  Mitchell  v. 
Hagersville  Contracting  Co.,  410, 
446. 

8.  Contract  as   to — Motion   to  Change — 

Effect  of  Statute  0  Edw.  VII.  ch. 
19,  sec.  22  (O.)— Application  of— 
Retroactivity  —  Costs  —  Preponder- 
ance of  Convenience :  Bell  v.  Goodi- 
son  Thresher  Co.,  567,  618;  12  O. 
L.  R.  611. 

9.  Statement    of    Claim — Naniinjr    Place 

of  Trial  other  than  the  Proper  one 
under  Rule  529  (b) — Irregularity — 
Waiver  by  Pleading — Motion  to 
Change  Venue  under  Rule  529  (d) 
— Time  for  Making — Necessity  for 
Defined  Issues  —  Practice — Costs : 
Cummings  v.  Town  of  Berlin,  552. 

Sec  Dismissal  of  Action,  4. 


1.  Construction — Absolute     Devise     Fc 

lowed  by  Trust  or  Power  of  A; 
pointment  in  Favour  of  Relatives- 
Conveyance  to  One  Member  of  Cla 
Designated — Operation  of — Exec 
tion  of  Power:  Pettypiece  v.  Turle 
617. 

2.  Construction — Annuities  —  Deficien< 

— Arrears — Death  of  Annuitants- 
Application  of  Accumulated  Incon 
— Residuary  Request  to  Charitie* 
Re  Foley.   141,  597. 

3.  Construction  —  Bequest  to  Widow  - 

'*  Dower  of  One-third  of  my  Estate 
— Non- technical  Use  of  "  Dower  "- 
Absolute  Gift  of  One-third  of  Who 
Estate:  Re  Manuel,  70;  12  O.  1 
R.  286. 

4.  Construction  —  Death  of  Devisee  b 

fore  Testator  —  Subject  of  Devii 
Falling  into  Residue— Death  of  Oi 
of  Two  Residuary  Legatees  and  D 
visees — Tenants  in  Common — Laps 
as  to  Lands  Devised — Survivor  Ei 
titled  to  Personalty:  Re  Gambl 
797. 

5.  Construction — Devise — Estate  —   F( 

Simple  or  Life  Estate  with  Execi 
tory  Devise  over  —  "  Die  withoi 
Lawful  Issue  " — Death  in  Lifetim 
of  Testator  —  Lapsed  Devise:  h 
Keleher,  225. 

O.  Construction — Devise — Life  Estate  - 
Remainder  —  Estate  Tail — Rule  i 
Shelly's  Case— Rule  in  Wild's  Cat 
— ^Ascertainment  of  Class — Period  < 
Distribution  —  Intermediate  Lil 
Estate — Wife  of  First  Tenant  fc 
Life — Second  Marriage:  Re  Share 
and  Stuart,  625 ;  12  O.  L.  R.  605. 

7.  Construction — Devise  —  Restraint  c 

Alienation  —  Validity :  Re  Porte 
588. 

8.  Construction — Distribution    of    Estal 

— Shares — Income— Corpus  —  "  R 
maining  Sons  "  —  Survivorship  - 
Period  of  Distribution:  Re  Tottej 
543. 

9.  Construction  —  Legacies    to    Nephei« 

and  Nieces  and  Children  of  Decease 
Nephews  and  Nieces  —  Children  < 
Persons  Predeceasing  Testator  - 
Cumulative  Legacies — Deficiency  < 
Assets — Abatement  of  General  Leg) 
cies — Residuary  Bequest  —  Persoi 
Entitled  to  Share:  Re  Church,  22: 


See  Master  and  Servant,  4,  7,  8,  9,  11. 


WRIT  OF  SUMMONS. 


Order  for  Service  on  Defendants  Resi- 
dent out  of  the  Jurisdiction — Service 
on  Agent  in  Ontario — Substitutional 
Service— Cause  of  Action — Rule  162 
— Carrying  on  Business  in  Ontario-j- 
Irregularities  in  Service  —  Condi- 
tional Appearance :  Collier  v.  Heintz, 
340. 


2.  Service  on  Agent  of  Defendant  Com- 
pany— Proof  of  Agency — Notice  to 
Companv :  Baird  v.  Mclean  Co., 
345. 


—  Effect  of  Registration  of  Union 
under  Ontario  Insurance  Act — Body 
Corporate — Party  to  Action:  Pepper 
V.  Ottawa  Typographical  Union  No. 
102,  409,  446. 

4.  Service  out  of  Jurisdiction — Cause  of 

Action— Rule  162  (e)— Tort  Com- 
mitted in  Ontario — Injury  to  Plain- 
tiff by  Defective  Fuse  Supplied  to 
his  Employers  by  Defendants  in 
Foreign  Country :  Anderson  t. 
Nobels  Explosive  Co.,  439,  558,  &44; 
12  O.  L.  R.  644. 

5.  Service  out  of  Jurisdiction — Motion  to 

Set  aside  —  Grounds — Res  Judicata 

—  One  Defendant  in  Jurisdiction  — 
Conditional  Appearance:  McRae  v. 
Ballantyne,  289,  314. 

See  Judgment,  2. 


SUPPLEMENT. 


The  fidtowiny  casus  reporttfd   in  Volu^ne    Vll.    of  the  On'a  if    IVeekly   RefHtrfer 
are  now  reported  in  the  Ontario  Law  Heports: 


Arbitration  and  Award:  Re  Town  of 
Southampton  and  Township  of  Sau- 
geen,  7  O.  W.  R.  334,  12  O.  L.  R. 

Assessment  and  Taxes:  Goodwin  v.  City 
of  Ottawa,  7  O.  W.  R.  204,  12  O. 
L.  R.  236. 

Assessment  and  Taxes:  Re  International 
Bridge  Co.  and  Village  of  Bridge- 
burg,  7  O.  W.  R.  497,  12  O.  L,  R. 
314. 

Assessment  and  Taxes:  Way  v.  City  of 
St.  Thomas,  7  O.  W.  R.  194,  731,  12 
O.  L.  R.  240. 

Bankruptcy  and  Insolvency:  Craig  v. 
McKay,  7  O.  W.  R.  507,  12  O.  L. 
R.  121. 

Bankruptcy  and  Insolvency :  Robinson  v. 
.AlcCJillivray,  7  O.  W.  R.  438,  12  O. 
L.  R.  91. 

Bills  of  Exchange :  Rex  v.  Bank  of  Mon- 
treal, 7  O.  W.  R.  638,  11  O.  U  R. 
51)5. 

Carriers :  Smith  v.  Canadian  Express 
Co.,  7  O.  W.  R.  403,  12  O.  L.  R.  84. 

C'ertificnte  of  Engineer:  Wallace  v. 
Temiskaming  and  Northern  Ontario 
Railway  Commission,  7  O.  W.  R. 
605,  12  O.  L.  R.  126. 


Cheque,  Forged  Indorsement :  Bank  of 
Ottawa  V.  Harty,  7  O.  W.  R.  869,  12 
O.  L.  R.  218. 

Club:  Rowe  v.  Hewitt,  7  O.  W.  R.  543. 
12  O.  L.  R.  13. 

Company :  Re  Pakenham  Pork  Packing 
Co.,  7  O.  W.  R.  658,  12  O.  L.  R, 
100. 

Company :  Re  Wiarton  Beet  Sugar  Co., 
7  O.  W.  R.  613,  12  O.  L.  R.  149. 

Conspiracy :  Metallic  Roofing  Co.  of  Can- 
ada V.  Jose,  7  O.  W.  R.  709,  12  O. 
L.  R.  200. 

Constitutional  Law :  Rex  v.  W^alton,  7 
O.  W.  R.  312,  12  O.  L.  R.  1. 

Contract:  Wallace  v.  Temiskaming  and 
Northern  Ontario  Railway  Commis- 
sion, 7  O.  W.  R.  665,  12  O.  L.  R 
126. 

Contract :  Wampole  &  Co.  v.  F.  E,  Kara 
Co.,  Limited,  7  O.  W.  R.  810.  11  O. 
U  R.  619. 

Copyright :  Life  Publishing  Co.  v.  Ros^ 
Publishing  Co.,  7  O.  W.  R.  337.  12 
O.  L.  R.  386. 

(^osts.  Taxation  of:  Ludlow  v.  Irwin,  7 
O.  W.  R.  720,  12  O.  L.  R.  43. 

Criminal  Law :  Rex  v.  Wilkee,  7  O.  W. 
R.  854.  12  O.  L.  R.  264. 
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Criminal   Procedure:    Kex   v.   Walton,   7 

O.  W.  R.  312,  12  O.  L.  R.  1. 
Crown  Lands:   Drulard  v.  Welsh,  7  O. 

W.  R.  575,  11  O.  L.  R.  647. 
Damages :  Renwick  v.  Gait,  Preston,  and 

Hespeler    Street   R.    W.   Co.,    7   O. 

W.  R.  673,  12  O.  L.  R.  35. 
Deed :  Purcell  v.  Tully,  7  O.  W.  R.  848, 

12  O.  L.  R.  5. 
Defamation :   McKergow  v.  Corns tock,  7 

O.  W.  R.  197,  273,  449,  558,  11  O. 

L.  R.  637. 
Defamation :    Massey-Harris    Co.    v.    De 

Laval   Separator   Co.,   7   O.   W.   R. 

682,  11  O.  L.  R.  591. 
Defamation :  Chambers  v.  Jaffray,  7  O. 

W.  R.  371,  12  O.  L.  R.  377. 
Discovery :  Lefurgey  v.  Great  West  Land 

Co.,  7  O.  W.  R.  738,  11  O.  L.  R. 

617. 
Discovery :    Chambers   v.    JaflFray,    7    O. 

W.  R.  371,  12  O.  L.  R.  377. 
Discovery:    Massey-Harris     Co.    v.    De 

Laval    Separator   Co.,   7   O.   W.   R. 

682,  11  O.  L.  R.  591. 
Discovery:  McKergow  v.  Comstock,  7  O. 

Vr.  R.  197,  273,  449,  558,  11  O.  L. 

R.  637. 
Distribution   of   Estates:    Re   McNeil,   7 

O.  W.  R.  563,  12  O.  L.  R.  208. 
Dower:   Re  Tolhurst,  7  O.  W.  R.  780, 

12  O.  L.  R.  45. 
Examination  of  Defendant  Resident  out 

of  Ontario:  Lefurgey  v.  Great  West 

I^nd  Co.,   7  O.  W.   R.   738,   11  O. 

L.  R.  617. 
Expropriation :  Re  Armstrong  and  James 

Bay  R.  W.  Co.,  7  O.  W.  R.  713,  12 

O.  L.  R.  137. 
F'atal   Accidents   Act:   Renwick   v.  Gait, 

Preston,  and  Hei?peler  Street  R.  W. 

Co.,  7  0.  W.  R.  673,  12  O.  L.  R.  35. 
Fixtures:     Re    Ruttan  and  Dreifus  and 

Canadian  Northern  R.  W.  Co..  7  O. 

W.  R.  568,  12  O.  L.  R.  187. 
Forged  Cheques:   Rex  v.  Bank  of  Mon- 
treal, 7  O.  W.  R.  638,  11  O.  L.  R. 

505. 
French   Title:    Durland  v.   Welsh,   7   O. 

W.  R.  575,  11  O.  L.  R.  647. 
Highway,    Dedication    of:    Macoomb    v. 

Town  of  Welland,  7  O.  W.  R.  876, 

12  O.  L.  R.  362. 
Highway.   Xon-repair :  Gignec  v.  Citv  of 

Toionio,  7  O.  W.  R.  696,  11  O.   L. 

R.  611. 
Ffijyhwny,  Xon-repair:  Kelly  v.  Township 

of,  Whitchurch.   Baker   v.   Township 

•  »f  Whitchurch,  7  O.  W.  R.  270    12 

().  L.  R.  Ki, 
Ilitfhwny,    Xon-repnir:    Morrison   v.   City 

of  Toronto,  7  O.  W.  R.  547,  607,  1'^ 

O.  L.  R.  8,'?3. 


Husband  and  Wife:  Milloy  v.  Welling- 
ton, 7  O.  W.  R.  298,  862 ;  C.  v.  D., 
12  O.  L.  R.  24. 

Husband  and  Wife:  Re  Tolhurst,  7  O. 
W.  R.  780,  12  O.  L.  R.  45. 

Infant,  Custody  of :  Re  Faulds,  7  O.  W. 
R.  759,  867,  12  O.  L.  R.  245. 

Injunction :  Rowe  v.  Hewitt,  7  O.  W.  R. 
543,  12  O.  L.  R.  13. 

Interpleader:  Bruce  v.  Ancient  Order  of 
United  Workmen,  7  O.  W.  R.  177, 

11  O.  L.  R.  633. 

Judgment,  Motion  for:  Murphy  v.  Corry. 
7  O.  W.  R.  574,  12  O.  L.  R.  120. 

Life  Insurance:  Re  Phillips  and  Cana- 
dian Order  of  Chosen  Friends,  7  O. 
W.  R.  765,  12  O.  L.  R.  48, 

Limitation  of  Actions:  Shaw  v.  Coulter, 

6  O.  W.  R,  55.  11  O.  L.  R.  630. 
Local  Offices:   Re  Ix)cal  Offices  oi  High 

Court,   7   O.   W.   R.   316.   12   O.   L. 
R.  16. 
Local  Option  By-law:   Re  Vandyke  and 
Village  of  Grimsby,  7  O.  W.  R.  739, 

12  O.  L.  R.  211. 

Lunatic:  Re  Webb,  7  O.  W.  R.  565,  12 
O.  L.  R.  194. 

Malpractice:  Hodgins  v.  Bantry,  7  O. 
W.  R    707,  12  O.  L.  R.  117. 

Mechanics  Liens:  Vokes  Hardware  Co. 
V.  Grand  Trunk  R.  W.  Co..  7  O  W 
R.  537,  12  O.  L  R.  344.     ' 

Medical  Practitioner  :  Hodgins  v.  Bantinx 

_     7  O.  W.  R.  707,  12  O.  L.  R.  117. 

Mortgage:  Shaw  v.  Coulter,  6  O.  W. 
R.  55.   11  O.  L.  R.  630. 

Municipal  Corporations:  Brohm  v.  Town- 
ship of  Somerville,  7  O.  W.  R.  721 

11  O.  L.  R.  588. 

Municipal  Corporations:  Gignec  v  City 
of  Toronto,  7  O.  W.  R.  696,  11  O. 
L.  R.  611. 

Municipal  Corporations:  Hamilton  Brew- 
ing Association  v.  City  of  Hamilton 

7  O.  W.  R.  655,  12  O,  L.  R.  75. 
Municipal   Corporations :    Hamilton   Dis- 
tillery Co.  v.  City  of  Hamilton.  7  O. 
W.  R.  a55,  12  O.  L.  R.  75. 

Municipal  Corporations:  Kelly  v.  Town- 
ship of  Whitchurch,  Baker  v.  Town- 
ship of  Whitchurch,  7  O.  W.  R.  279 

12  O.  L.  R.  83. 

Municipal      Corporations:       Re      Ijoca] 

Offices  of   High   Court.  7  ().  W.   R. 

316,  12  O.  L.  R.  16. 
Municipal     Corporations:     Morrison     v. 

City  of  Toronto.   7  O.   W.   R.  547 

607,  12  O.  L.  R.  333. 
Municipal    Corporations:    Re    Town    of 

Southampton      and      Township      of 

Saugoen.  7  O.  W.  R.  :{S4,  12  O.  L. 
"R.  214. 
Municipal  Corporations:  Re  Vandyke  and 

y^Jl«Jfe  of  Grimsby,  7  O.  W.  R.  739. 


V.  WiUtes,  I  U.  ^ .  K.  »i«,  rz  u.  lu 

R.  264:. 

Negligence:  London  and  Western  Tmsts 

Co.  V.  Lake  Erie  and  Detroit  River 

R,  W.  Co.,  7  O.  W.  R.  oil,   12  O. 

L.  R.  28. 
Xegligem-e:    Mis<.*ner    \\    Wabash    U.    W. 

Co.,  7  O.  W.  R.  651,  12  O.  L.  R.  71. 
Neglicence:    Newell   t.  Canadian   Pacific 

R.  W.  Co.,  7  O.  W.  R.  771.  12  O. 

L.  R.  21. 
Negligence:  Sims  v.  Grand  Trunk  R.  W. 

Co.,  7  O.  W.  R.  648,  12  O.  U  R.  39. 
Negligence:   Wright  v.  Grand  Trunk   R. 

W.  Co.,  7  O.  W.  R.  636,  12  O.  L. 

R,  114. 
Parties:     Bruce     v.    Ancient     Order  jof 

United  Workmen,  7  O.  W.  R.  l«i, 

11  O.  L.  R-  633. 
Penalty :  Lancaster  t.  Shaw,  7  O.  W.  R. 

5U2,  12  O.  L.  R.  66. 
Pleading :  Black  v.  Ellis.  7  O.  W.  R.  490, 

869,  12  O.  L.  R.  403. 
Postmaster:  Lancaster  v.  Shaw,  7  O.  W. 

R.  502,  12  O.  L.  R.  66. 
Practice:  Murphy  v.  Corrr.  7  O.  W.  R, 

574,  12  O.  U  R.  12iX 
Preference:    Craig   v.   McKay.   7   O.   W. 

R.  51»7.  12  O.  L.  R.  121. 
Preferential  Transfer  of  Cheque:  Robin- 

!K»n  V.  McGillivraj,  7  O.  W.  K.  438, 
12  O.  L.  R.  91. 
Pre5>umt<ion  of  IVath :  Re  McNeil,  7  O. 

W.  R,  56:5,  12  O.  L.  R.  2iJ8. 
£*rincipal    and    Agent:    Bank   of   Ottawa 

V.  Hartv.  7  O.  W.  R.  ^»j9,  12  O.  L. 

R.  218. 
Railwav:  Re  Armstrong  and  James  Bay 

R.'  W.  Co.,  7  O.  W.  R.  713.  12  O. 

L.  R.  137. 
R&ilway:   Bacon  t  Grand  Trunk  R,  W. 

Co.,  7  O.  W.  R.  753.  12  O.  L.  R. 

196. 
Railwav :    Canadian    Pacific    R.    W.   Co. 

V.  Grand  Trunk  R.  W.  Co.,  7  O.  W. 

R.  M4.   12  O.  U  R,  320. 
Railway :    London    and    Western    Tmsts 

l*o.   V.   I.ake  Erie  and    l»»»Tn>ii   Riv»*r 


Wright  V.  Grand  Tmnk  R.  W. 
7  O.  W.  R.  636,  12  O.   U.   R- 


O.  W 


1^  H.  :so. 
Railway:   Mi!?ener  v.  Wabash  R.  R.  <'o.. 

7  O.  W.  R.  6r»l.  12  O.  L.  R.  "^1. 
Railway:  Newell  v.  Canadian  Pat  in.-  K, 

W.  Co.,  7  O.  W.  R.  771,  12  O.  L.  K. 

21. 
Railway:    Re    Ruiian    and    L»reitLi>    an-i 

Canadiam  Northern  R.  W.  <'o_  7  O. 

W.  R.  568.  12  O.  L.  R.  187. 
Railway :    Sims   v.  Grand  Trunk   R.   W. 

Co..   7   O.   W.   R.  64>S     12  O.   L.   R. 

39. 
Railway : 

Co., 

114. 
Sale  of  Land :  Shurie  v.  \Mute. 

R.  773.  12  O.  L.  R,  54. 
Security    for    Costs:     Bruce    v.  An<-i»Ti'^ 

Order  of  I'nited  Workmen,  7  O.  W. 

R.  177,  1  O.  L.  R.  633. 
Snow    Fences :    Brohm    v.    Township    of 

Somerville,  7  O.  W.  R.  721.    11    O. 

L.  R.  5,SS, 
SUtutes:  Way  v.  Citv  of  St.  Thomas.  7 

O.  W.  R.  IW.  731.  12  O.  L.  R.  244 ». 
Survivorship:  Re  Phillips  and  Caniidiac 

Order  of  Chosen  Friends.  7  O.  W.  K. 

765,   12  O.  U  R,  48. 
Third   Party   Procedure :    M<»nigomery    v. 

Saginaw    Lumber  Co.,   7   O.    W.    K. 

619.  72S»,  12  O.  L.  R.  144. 
Trade   Combination :   Wampole  &   Co.   v. 

F.   E.  Karn  Co.,  Limited,   7   f  >.   W. 

R.  810,  11  O.  U  R.  619. 
Trade    Union:    Metallic    Roofing    Co.    of 

Canada  v.  Joee,  7  O.  W.  R.  7«Jt».  11* 

O.  L.  R,  200. 
Vendor  and  Purchaser:   Shurie  v.  White. 

7  O.  W.  R.  773,  12  O.  L.  R.  54. 
Water  Rates:    Hamilton   Brewing    Assrv 

ciation  v.  City  of  Hamilton,  7  O.  W. 

R.  655,  12  O.  L.  R.  75. 
Water  Rates:  Hamilton  Distillery  Co.  v. 

City  of  Hamilton,  7  O.  W.   R.  6rv«. 

12  O.  U  R.  75. 
Will :  Re  Johnston  v.  Smith,  7  O.  W.  R. 

845.  12  O.  L.  R.  2^2. 
Will:  Re  Moody,  7  O.  W.  R.  8il8.  12  O 

I..  R.  10. 
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